
Minister for Police; Tourism;
Road Safety; Women's Interests

Our Ref: 45-09848

Ms Margaret Quirk MLA
Chair
Community Development and Justice Standing Committee
Parliament House
PERTH WA 6000

Dear Ms Quirk

I refer to the Committee's report tabled on 14 June 2014 in the Legislative Assembly,
which sought a government response through the Minister for Police.

The Government's response comprises this letter and two supporting documents.
The supporting documents include a response from the Commissioner of Police,
Dr Karl O'Callaghan APM as well as comments from the State Solicitors Office,
jointly signed by the State Solicitor, Mr Paul Evans and State Counsel, Mr George
Tannin SC. To the extent that this last document contains privileged legal advice, on
behalf of the Government, I am instructed that the Attorney General has agreed to
waive legal professional privilege to allow the document to form part of the
Government's response to the Committee's report. A letter from the State Solicitor
recommending this waiver is also tabled as supporting documents.

The Government does not support the findings and comments made in the
Committee's majority report. Based on the comments of the highly respected and
independent public entities, the Commissioner of Police, the State Solicitor and State
Counsel, the Government considers that the majority report has no credibility and
should be disregarded.

The report has several serious shortcomings. These are primarily identified and
detailed in the two supporting documents.

The report has seriously misrepresented the actions of the WA Police in this matter
and the legal advice provided by the State Solicitor's Office to the WA Police in order
to support its arguments and findings. In fact, the majority report appears to have
been compiled by Committee members using a mix of selective interpretations of
evidence and assumptions designed to reach preconceived conclusions.

The Commissioner of Police makes this point well in the following extract from his
response:

"There is a theme running through this report which continually suggests
interference by Government in the process of the Police investigation. This is
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a mischievous allegation without any apparent foundation which impugns the
reputation of those involved. The Committee protects itself by using 'might
have' or 'may have' to shelter behind a conclusion for which there is
absolutely no evidence. In this way the Committee appears to be
manipulating facts to fit a predetermined position."

Further, the Commissioner again makes the point about the misguided nature of the
Committee's conclusions:

"That the basis for its claims are ill founded is further exampled in the
sentence: community expectations were that the police would find enough
evidence to charge the Member with drink driving (page 30). What is the
basis for this claim? Surely the community should expect police to approach
their job with impartiality and objectivity without being focused on any
particular outcome. It is a dangerous precedent for Parliament to be
suggesting a police investigation should be geared toward an outcome
preferred by the community. Even statements such as: the review has
revealed the extent to which police are constrained in doing their job by
policies and laws (page 30) give a hint about just how far this Committee is
prepared to go to set new precedent. Of course police are constrained by the
law. That is why the law exists."

The State Solicitor's Office also identified the same quotation from the Committee's
report concerning the constraints placed on police noting in the comments they
provided to the Premier:

"This concluding comment by the Committee is perplexing and reveals an
ignorance of Parliamentary history and the role of Parliament in securing the
rule of law. The fact that the "police are constrained in doing their job by
policies and law" is unsurprising and surely to be lauded as a benchmark of
any just and democratic society that values respecting and upholding the rule
of law. How could the police responsibly act otherwise?

It is baffling that the Committee would conclude its Report by apparently
criticising the police for adhering to relevant policies and laws, particularly
given the Chair's remarks in her foreword that 7tJhe community does have a
legitimate expectation that our traffic laws will be enforced without fear or
favour" and that afilhe community should also have confidence that police will
always act in a professional and thorough manner". It is difficult to see how
these expectations could be fulfilled in a parliamentary democracy without
strict adherence to a sound legal and policy framework governing police
investigations and prosecutions."

The Government also notes the unusual and dangerous precedent set by the
Committee in deciding to release documentation provided to the Committee without
reference to any third parties affected by this matter. The State Solicitor's Office
provides a considered comment on this practice:

"The Committee's decision to also simultaneously release to the public two
witness statements was unorthodox and inappropriate. Witness statements
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are voluntarily made by members of the public to the police to assist with
police investigations. They are usually obtained and made on the
understanding of confidentiality, and generally the documents will only be
disclosed to the parties and the courts on a necessary basis. They attract
another important and well recognised protection, known as public interest
immunity. Police investigations into high profile public figures would be
impeded and compromised by any diminution of the accepted regime of
discretion and confidence."

The release of this documentation has now created a precedent whereby any
member of the community who makes a statement in the course of a normal police
investigation could ultimately end up in a situation where that statement is released
to the wider public through the actions of a parliamentary committee. The
Committee needs to explain its actions during the course of the inquiry in order to
avoid any long term damage to the fundamental processes followed by Police in
criminal investigations.

The Government considers that the Committee's approach in the majority report and
its actions during the course of the inquiry have now established a very undesirable
precedent where a parliamentary committee can establish itself as investigator and
judge without reference to the normal rules of evidence, the appropriate processes
observed in police investigations and the subsequent legal processes including
rights and protections for individuals. This is an alarming development that
parliamentary committees should consider fully and carefully before contemplating
similar investigations in the future.

The Government strongly rejects the Committee's decision to demand and then
release, almost immediately, advice for which legal professional privilege had been
claimed and which had been provided under protest by the Commissioner of Police.
While a Committee may assert the supremacy of Parliament in justifying its actions
the irresponsible behaviour in publishing privileged legal advice and the frankly
dangerous behaviour in publishing witness statements as occurred in this matter
displays little or no regard, or possibly comprehension, of long standing conventions
and rules of Parliament. Such actions by the Committee can only bring Parliament
into disrepute.

Yours sincerely

LIZA HARVEY MLA
MINISTER FOR POLICE; TOURISM;
ROAD SAFETY; WOMEN'S INTERESTS

1 4 AUG 2014
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MINISTER FOR POLICE

I have now concluded reading the report of the Community Development and Justice
Standing Committee (CDJSC) into the performance of police in conducting
investigations into traffic incidents involving the Member for Vasse on February 23rd
2014. It is clear that the three members of the Committee contributing to the main report
have only a rudimentary understanding of Police investigation and response.
Consequently, erroneous assumptions and conclusions are found throughout the report,
highlighting a lack of objectivity by three members of the Committee.

The value of the Report as objective advice for improving police investigations is limited
by conclusions that have no basis in fact. In addition, the value of the report is diluted by
the two minority reports that accompany It which present an entirely different view. That
a Committee of just five people cannot agree and have such diverse views of the
efficacy of a police investigation is hardly assuring in the context of considering
recommendations.

The Committee took evidence directly from Police witnesses. We were of the opinion
that evidence based conclusions would have been reached. While it would be churlish
to dismiss the report based on one or two errors, the sheer volume of incorrect
statements in the final report deserves a detailed response in the interests of properly
informing the community of Western Australia. I deal with each in turn:

MATTERS REFERRED TO IN THE CHAIR'S FOREWORD

It was found that once the Investigation did commence in earnest, it was
conducted under the erroneous assumption that no charges could be
laid, in the absence of a breathalyser reading, under section 63 of the
Road Traffic Act 1974 for driving under the influence of alcohol. This
false assumption influenced the course of further inquiries (Chair's
foreword page not numbered).

This is incorrect. There is no evidence that the investigating officers conducted an
investigation under such an assumption. They certainly questioned witnesses about Mr
Buswell's consumption of alcohol on the night. The investigating officers were not called
by the committee to give evidence on this matter and the head of the investigation was
not asked if he approached the investigation under such an assumption. The
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Committee's conclusion is based on opinion remarks of the Commissioner to the media
not the state of mind of the investigating officers.

Of note also are the unsolicited remarks of Director General Conran at an
early stage of inquiries indicating to the Deputy Commissioner that he
had concerns for Ms Turnseck's welfare. This may have had the effect
of influencing police to run dead on examining Ms Turnseck's conduct.

This conversation certainly appears to have lacked propriety (Chair's foreword page
not numbered).

Again, there is absolutely no evidence that this conversation affected the Police
investigation despite the veiled reference in the paragraph above. Firstly, the
conversation did not occur until after Ms Turnseck had been interviewed. Secondly, the
detail of this conversation was not entered into the investigative running sheet (a matter
which the Committee criticises). The effect of not entering the information means, of
course, that the investigative officers could not have been influenced by it. Regardless
of what the Committee may think, the welfare of an individual is a critical consideration.

The failure of traffic police to identify the driver of the vehicle is directly
attributable to the failure of Dignitary Protection to maintain and update
adequate records on the residences and vehicle details of Cabinet
members (Chair's foreword page not numbered).

In fact, the lack of information on the residence of Mr Buswell is directly attributable to
him, not to Police Dignitary Unit. Members of Parliament are required to update their
particulars with the Police, not the other way around. I have no intention of changing this
policy.

Whilst speculation, had those records facilitated identification of the driver on that
evening, together with an unequivocal eye witness account of erratic driving, the Police
might have given this matter greater attention (Chair's foreword page not numbered).

Here the Committee (again) fails to grasp the fact that the veracity or attention given to a
police inquiry is not dependant on who the person of interest is. It is of no consequence
and cannot be of consequence to police who is the subject of an inquiry. This constant
theme throughout the report gives credence to the suggestion that the Committee inquiry
might have some level of political motivation.

In some cases best evidence had been destroyed (Chair's foreword page not
numbered).

Here the Committee makes a very serious allegation although it is not clear against
whom the allegation is made. The term 'destroyed' suggests that there has been a
deliberative act to pervert the course of justice. To my knowledge, there is absolutely no
evidence before the Committee to sustain such an allegation. Did the Committee mean
lost? The statement is also at odds with a statement on the last page of the Chair's
foreword which states...there is no evidence or suggestion, of any attempt to falsify,
destroy or conceal evidence.

The Committee has come to the conclusion that there was a systemic failure at a number
of levels on the evening [emphasis mine]: there was an inadequate police response
(Chair's foreword page not numbered).

Mission Statement: "To enhance the quality of lire and wellbeing of all people in Western Australia by contributing to making our Stale a safe and secure place."



This conclusion is totally at odds with the Committee's statement at paragraph 2.1 on
page 15 of the report where it states: The Committee. accepts [emphasis mine] the WA
Police position that the police response to the call early on 23 February was reasonable
given the information the officers had access to at the time and the limitations of the
technology that they rely upon.

MATTERS REFERRED TO AT 2.2 SUBSEQUENT CONDUCT OF INVESTIGATION
AND COLLECTION OF EVIDENCE

According to a record of telephone conversations...a security guard at DPC premises
had seen the member for Vasse emptying bottles into a bin at the building on 22-23
February. It does not appear that the security guard was interviewed about what he had
seen (First dot point [unnumbered] page 21).

Officers exhausted inquiries into the possibility that Mr Buswell was seen at Dumas
House at or around the time of the offending driving behaviour. There was no evidence
that he was there. Security Guards at Dumas House were consulted during the
investigation and CCTV footage viewed covering the period relevant to the inquiry
[emphasis mine].

Ms Turnseck did not appear to have been questioned with any great vigour...However,
the Committee acknowledges that the Police interviewer may have felt hindered by the
presence of Ms Tumseck's lawyer (Third dot point [unnumbered] page 21).

The Committee has simply invented both of these conclusions. It has no evidence
before it of how police conducted the interview or how the officer felt when conducting
the interview. The Committee did not seek to call the interviewing officer. Once more
the Committee fails to grasp the fundamental right of an individual to make or not make
a statement to police. There are other mechanisms to compel a response from a
member of the Public Service (such as the Corruption and Crime Commission) but the
Committee fails to mention it.

Police did not question why Ms Turnseck, as the chief-of-staff (sic) of a minister (sic)
with responsibility for assets such as the ministerial vehicle, had not ensured that a
Riskcover form had been submitted (Dot point missing but is the second paragraph
of third dot point [unnumbered] page 21).

The Committee again shows its rudimentary understanding of police investigation. The
issue of submission of insurance forms is neither a police matter nor has any relevance
to the police inquiry. It is a matter properly handled by the Public Sector Commission.

A record of a telephone conversation between Mr Conran and DC Brown (which was not
included in the police investigation running sheet) suggests that Mr Conran was
concerned about Ms Tumseck's welfare, which might have been a veiled suggestion
that police back off their investigation of her knowledge of events (Fourth dot point
[unnumbered] page 22).

There is a theme running through this report which continually suggests interference by
Government in the process of the Police investigation. This is a mischievous allegation
without any apparent foundation which impugns the reputation of those involved. The
committee protects itself by using 'might have' or 'may have' to shelter behind a
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conclusion for which there is absolutely no evidence. In this way the Committee appears
to be manipulating facts to fit a predetermined position.

MATTERS REFERRED TO AT 2.3 THE DECISION TO PROSECUTE THE CHARGES
LAID AND THE LEGAL ADVICE SOUGHT

The primary problem with this section of the report appears to be that the Committee
does not seem to understand the nature of circumstantial evidence. Basically, to convict
beyond reasonable doubt, the prosecution is required to eliminate any other explanation
that is consistent with innocence. This does not involve accepting or rejecting
assumptions. It requires a consideration of whether the prosecution could establish that
there was no other explanation for the driving other than intoxication. Otherwise, why is
it that every time there is a crash, the driver is not charged with drink driving? If the
driving necessarily involves an element of disorientation, the question is whether other
explanations for this can be excluded. It does not matter whether the State Solicitor
accepts the evidence of the 2 witnesses at the wedding, the fact that they formed the
view that the driver was not drunk undermines the suggestion that the only explanation
for the driving was alcohol.

The committee goes on to suggest that it does not accept that the member's driving
could not be dangerous. (page 27 unnumbered paragraph). Whether the Committee
accepts this or not, the advice was provided to Police by the State Solicitor's Office.
While it is open to Police to reject such legal advice, prosecution action contrary to that
recommended would also bring the police under criticism and would be inconsistent with
the way such advice is generally treated.

The Committee again shows its preparedness to ignore established legal principles on
page 28.

...the driver of the Caprice had previously been issued with multiple Traffic Infringement
Notices (TINs). No mention was made to this in the prosecution advice, so perhaps the
solicitor was not made aware of this information. The Committee believes knowledge of
previous driving offences may have been useful to the prosecution (Page 28
unnumbered paragraph).

Previous offences or convictions are not evidence supporting the commission of an
offence and in any event, the prosecution cannot and would not introduce this as
evidence during a trial. I fail to see how it would have been useful to the prosecution
aside from creating a bias.

MATERS REFERRED TO AT 2.5 CONCLUDING COMMENTS 

As a witness before this Committee I had an expectation that the evidence would be
handled fairly and responsibly. In the conclusion the Committee again raises the
possibility of a conspiracy without one scrap of evidence. As the Commissioner of Police
I cannot let the assumption go unchallenged. It is irresponsible to promulgate such a
view without facts to support it. The Committee has stopped short of referring its
concerns to the Corruption and Crime Commission, which it is entitled to do. One
conclusion that may be drawn from this is the Committee simply does not believe in the
veracity of its own claims.

That the basis for its claims are ill founded is further exampled in the sentence:
community expectations were that the police would find enough evidence to charge the
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Yours si

July 2014

Member with drink driving (Page 30). What is the basis for this claim? Surely the
community should expect police to approach their job with impartiality and objectivity
without being focussed on any particular outcome. It is a dangerous precedent for
Parliament to be suggesting a police investigation should be geared toward an outcome
preferred by the community. Even statements such as: the review has revealed the
extent to which police are constrained in doing their job by policies and laws (page 30)
give a hint about just how far this Committee is prepared to go to set new precedent. Of
course police are constrained by the law. That is why the law exists.

What is clear from the Committee report is that the fact that the person of interest here is
a Member of Parliament should have had some bearing on the veracity of the police
response. Police prioritise their resources and inquiries by necessity. The initial police
response on the night was similar to how any other similar traffic complaint would be
dealt with. The identity of the PO1 is simply not a driving factor in the allocation of
resources nor does it escalate the priority of the response.

There are three recommendations contained in the report:

Recommendation 'I
That ongoing funding to support the new Computer Aided Dispatch (CAD) system is
maintained and that new technology is monitored for effectiveness.
Agreed

Recommendation 2
All MPs should be required to submit a Personal Security Form and WA Police should
ensure that they have received them. WA Police should also systematically ensure that
the information contained in the databases is current.
WA Police agree that MPs should be required to submit Personal Security Forms,
however, maintain that it is the responsibility of the individual MP to update the
details

Recommendation 3
WA police training should address the widely-held misapprehension that the absence of
a breathalyser test is fatal to laying and prosecuting a charge under Section 63 of the
Road Traffic Act 1974.
No evidence has been provided by the committee to show that such a view is
widely-held. This is simply a conclusion without any factual basis and
consequently, it is considered that training and the details of the Act are already
sufficient.

Forwarded for your information, please.

KAR O'CALLAGHAN APM
CO 1 ISSIONER OF POLICE

Mission Statement: "To enhance the quality of life and wellbeing of all people in Western Australia by contributing to making our State a safe and secure place
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SSO	 182644

HON ATTORNEY GENERAL

RESPONSE TO REVIEW OF THE POLICE INVESTIGATION INTO TRAFFIC
INCIDENTS INVOLVING A MEMBER OF PARLIAMENT — COMMUNITY
DEVELOPMENT AND JUSTICE STANDING COMMITTEE — REPORT NO. 5
JUNE 2014

I refer to the letter dated 1 July 2014 to the Honourable Premier from myself and
Mr George Tannin SC, State Counsel, setting out our response to the Review of the Police
Investigation into Traffic Incidents Involving a Member of Parliament undertaken by the
Community Development and Justice Standing Committee and tabled as their Report No. 5
on 19 June 2014.

As we note in that letter, the Report of the majority of the Committee raises criticisms that
relate directly to my Office, and no opportunity was provided to rebut those criticisms
prior to the Report being tabled. Our letter to the Hon Premier contains that rebuttal.

Much of our letter comprises a commentary upon the Committee's Report as it relates to
prior advice provided by Mr O'Sullivan whose advice was provided to the Committee by
the Commissioner of Police, and published by the Committee without reference to yourself
or this Office.

To the extent that the letter to the Hon. Premier contains legal advice, is incidental to the
rebuttal of the Committee's conclusions and criticisms. In these particular circumstances in
my view it would be appropriate to waive any privilege in the letter, for the purpose of
permitting a censideted -respOrise by GOVerrinient to -the COMMitted is- Report.. It May.aIso
be appropriate to table this letter in relation to that waiver.

Kind,-arils

12 August 2014

C.C.	 Hon. Premier
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GPO Box 883 Perth W.A. 6838
Telephone (08) 9264 1888
Email sso©ssoma.gov.au
Fax (08) 9264 1440
DX 175

Facsimile No: 9264 1440

Date:	 1 July 2014

HON PREMIER

Privileged and Confidential

Dear Premier,

RESPONSE TO REVIEW OF THE POLICE INVESTIGATION INTO TRAFFIC
INCIDENTS INVOLVING A MEMBER OF PARLIAMENT — COMMUNITY
DEVELOPMENT AND JUSTICE STANDING COMMITTEE — REPORT NO. 5
JUNE 2014

We have considered the Report of the Community Development and Justice Standing
Committee (Committee) tabled in the Legislative Assembly on 19 June 2014, titled
Review of the police investigation into traffic incidents involving a Member of Parliament
(Report) and reviewed the legal , advice of Mr John O'Sullivan, Senior Assistant State
Counsel, dated 1 April 2014 (SSO legal advice or Advice),

The Report of the majority of the Committee raises criticisms that relate directly to the
SSO. Comments made by the Committee in relation to SSO legal advice and legal
professional privilege are, with the greatest respect, erroneous and misleading,

The stated intention of the Committee was to investigate potential bias in the handling of
the police investigation on the basis that it involved a Member of Parliament. The
Committee did not find such bias. In the absence of bias, the Committee drew conclusions
as to the process followed and speculated as to what Police might have done, The
Commissioner for Police has written a response addressing matters pertaining to the
conduct of the WA Police. The following addresses the sections of the Report relating
directly to the legal advice prepared by the 550,

Legal advice prepared by the State Solicitor's Office

SSO was briefed to advise WA Police on the prospects of success in criminal proceedings
against Mr Buswell based on a brief of evidence prepared by Police, The Advice

G:\2014\LegalWGeorge Tanninl.ctters COP\ 1826-14 pre-01.07,14.doc
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canvassed the possible charges and assessed those that might succeed, and properly be
brought.

The Report contains the following statements:

On 1 April, WA Police received the assessment of evidence and possible charges from the
SSO. The Committee obtained a copy of the advice, which it regards as reasonable but
conservative, (Report page 23)

It then says this about the advice:

To succeed on a charge under s.63 RTA 1974, the prosecution would need to prove
beyond reasonable doubt that alcohol and/or drugs had rendered the driver incapable of
controlling the vehicle. Unless other reasonable inferences could be excluded, it would
not be possible to make a conviction under s.63 RTA 1974, (Report page 23)

This is a misrepresentation of the Advice. The SSO legal advice does not state that
"[ujnless other reasonable inferences could be excluded, it would not be possible to make
a conviction under s.63 RTA 1974" as suggested by the Report. Rather, the SSO legal
advice provides that "absent Arther evidence of intoxications I am inclined to the view that
the evidence is incapable of excluding other reasonable inferences and therefore there are
not reasonable prospects of convicting Mr Boswell for contravening s.63 of the RTA"
(Advice page 11). The Advice at no stage rules out definitively any outcome, but rather

--assesses-prospects-of-success- on-each potential- charge based . on an-application of the
known factual matrix to the evidentiary burden in each case.

The Committee contends that, consistent with the Vehicle Examination Report, it would
have been possible for a competent driver to steer the vehicle. The SSO seems to have
offered up mechanical failure as a plausible alternative explanation  for hitting three cars
with little regard for the evidence in the Vehicle Examination Report. (Report Page 24)

In place of the non-excludable open inferences referred to in the Advice, the Committee
proffers its own technical conclusions.

However, the Committee has misrepresented the actual SSO legal advice given and instead
relied on its own assumptions, inferences and conclusions in relation to the Vehicle
Examination Report. The contention that it would have been possible for a competent
driver to steer the vehicle is not based on fact or admissible evidence contained in the brief
to SSO and is therefore of little assistance. The SSO legal advice considered the possibility
of the damaged steering as but one possible factor that could have been impacting on Mr
Buswell's driving. The Advice does not conclude that this was the cause, but uses the
example to highlight that there are a number of alternatives which cannot be excluded
beyond reasonable doubt by the available evidence.

Given the evidentiary burden regarding a prosecution conducted on circumstantial
evidence, outlined in some detail in the SSO legal advice and seemingly overlooked or
ignored by the Committee, these potential alternatives would make it very difficult to
satisfy the evidentiary burden beyond reasonable doubt.

Mr O'Sullivan did not believe that the evidence provided by the person who witnessed the
Member for Vasse at the gate of his unit would be admissible. His observations that the
Member appeared to be "under the influence of something" would not be enough alone to
indicate DUI, given that this was but one of many other indicators of intoxication that the

2
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witness had not been in a position to observe. However, the solicitor seems happy to
acce t tyre evidence of the Limousines Australia driver **, 411VAPSW and

(a guest at the wedding) that "M . Buswell was not demonstrating signs of
intoxication at the reception", (Page 24)

There are a number of misrepresentations made by the Committee in this paragraph: first,
the SSO legal advice did not suggest that the evidence of in its totality, would
be inadmissible, The SSO legal advice accepted that the evidence as to the observations
made by WPM would be admissible, however the conclusion drawn that Mr Buswell
"was under the influence of something" would not be admissible, In this Office's respectful
opinion, Mr O'Sullivan's approach is measured and obviously legally correct, To the extent
that the SSO legal advice is, in the words of the Committee, "reasonable but conservative",
it is a mark of its integrity and competence.

Secondly, it is incorrect and unfair to suggest that the SSO legal advice preferred the
evidence of vingware 4 and Xiiiinfinn over the evidence of Ms:" .4 and this„
conclusion cannot be found in the Advice. To the contrary, the SSO legal advice does not
attack the credibility of the evidence of any witness. The evidence was assessed in terms of
its veracity in potentially supporting a charge of driving under the influence. The existence
of evidence to the extent that Mr Buswell was not demonstrating signs of intoxications was
not purportedly accepted, but used to illustrate that the conflicting assessments of Mr
Buswell's state would make it difficult to meet the evidentiary burden.

Likewise, the admission by the Member for Vasse to Ms Turnseck that he could not
remember driving home was not necessarily attributable to intoxication, according to Mr
O'Sullivan. He said this memory loss could have been a result of stress or fatigue, (Page
24)

It is worth noting that the framing of this paragraph infers that the SSO legal advice
suggested that Mr Buswell's memory loss specifically was attributable to stress or fatigue.
The actual advice given was that "Iinjenio2y loss could be a result of a range of conditions
including fatigue or stress" (our emphasis),

The SSO ruled out applying the more serious charges of reckless driving and dangerous
driving. (Report Page 26)

The SSO did not "rule out" any charges. The SSO is not responsible for charging offenders
with offences, that is a matter for the WA Police. The charges actually laid against
Mr Buswell were properly made at the discretion of the WA Police.

The role of the SSO in providing the Advice was to assess independently the prospects of
potential charges in relation to each possible alleged road traffic offence. In relation to
charges of reckless driving and dangerous driving, Mr O'Sullivan took the view that
establishing the necessary evidentiary burden "will prove difficult". Again, he did not "rule
out "applying any charges, but rather suggested that meeting the evidentiary burden would
be difficult.

The SSO seems to have overlooked evidence in a statement by a resident of Roberts Road
that there were a' few cars sounding their horns" and "there was still quote [sic] a lot of
traffic in the area". (Report Page 27)
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This evidence was not overlooked, However, as discussed below, this evidence would not
be sufficient to meet the evidentiary burden to prove, beyond reasonable doubt, that the
driving was dangerous.

The Committee comprehends the police and SSO explanation of the charges of careless
driving, but does not accept that the Members' driving could not have been regarded as
dangerous, given that there were cars in the area and considering the witness statements
that expressed a concern for public safety at the time of the incident. (Report Page 27)

The SSO legal advice that it would have been difficult to succeed with any charges of
dangerous driving remains correct. Regardless of whether or not the Committee prefers the
view that Mr Buswell's driving was dangerous, the fact remains that there is insufficient
admissible evidence to have any realistic prospects of success on such a charge. As Murray
J. remarked in Attree v Randell:1

The reference to actual or potential danger to public or another person in that context is
a reference to an inference which may be drawn having regard to the nature of the
driving as it was in fact found to have occurred and not as it might otherwise have
developed to be in the sense that at some time there was a potential for the quality of the
driving to have deteriorated in a significant way, or to have taken on characteristics of
elements not relevantly proved or found in the case before the court.

The fact remains that there is no evidence briefed to SSO for the purposes of the Advice
that any member of the.publie_was..in the_vicinity at the time of the collisions_Thelact_that
"there were a few cars sounding their horns" and a statement that "there were still a few
cars in the area" would not be sufficient to satisfy the evidentiary burden in relation to a
charge of dangerous driving,

The prosecution advice prepared by the SSO, while sound, is based on repeated
assumptions regarding what will be accepted in court. (Page 27)

The SSO advice is not as the Committee then suggests "based on repeated assumptions
regarding what will be accepted in court". The SSO advice looks scrupulously at the
evidence in totality and assesses the likelihood of it satisfying the requisite evidentiary
burden.

What the Committee ascribes as assumptions are in fact the result of the application of
independent professional judgment, based on experience, as to the prospects of a court
(properly informed of the law) recording a conviction on the postulated charges based
upon the evidence briefed.

The Committee itself, throughout its Report, makes repeated unfounded assumptions in
relation to the available evidence including, for example, that the "committee believes it is
reasonable to infer that his driving was adversely affected by alcohol". This conclusion is
allegedly supported by the fact that "there is no contemporaneous material which suggests
alternative explanations". However, unlike parliamentary connnittees, courts must apply
the rules of evidence and act according to the rule of law and one of the founding
principles of our legal system is the presumption of innocence and the right against self-
incrimination,

I Attree v Randell (1993) 19 MVR 95.
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While the Committee has used assumptions and inferences to reach its own conclusions for
which there may arguably be some foundation, and in relation to which a conclusion might
be drawn on a balance of probabilities, a court can only draw conclusions based upon
evidence to a specific and demanding standard of reliability, beyond reasonable doubt.
That standard does not apply to the Committee's deliberations and has not been applied by
it.

The SSO advice considered all evidence carefully and objectively and commented on the
prospects of it satisfying the evidentiary burden to be successful on each charge.

It assumes that a court would be more willing to accept that the erratic driving was
caused by a migraine or mechanical failure than by intoxication, and that it would be
more willing to believe that the driver's inability to recall driving home was due to fatigue
or stress rather than intoxication. (Report Page 27-28)

The SSO's Advice does not make any of the assumptions suggested by the Committee and
it is difficult to see how the Committee could have come to these conclusions. By way of
clarity, the Advice actually reads, at the relevant parts as relied on by the Committee:

The manner of Mr Buswell's driving while consistent with the ingestion of alcohol or
drugs, is not determinative of that issue. There is no legal presumption that every episode
of bad driving is a consequence of alcohol or drugs even if it is commonly the case. Even
a strong suspicion is not proof The manner of driving is but one piece of circumstantial

idenee co- ?dine - o- Mei reasons M . BusWell'i capacity to exerciseprópeiiontrol
over the Caprice was compromised other than alcohol or drugs. For example, he could
have been affected by a migraine, a dizzy spell or in a highly emotional state.
Alternatively, if the steering of the Caprice was damaged before the collisions with the
parked cars (i.e. when the vehicle mounted the verge near the roundabout adjacent to

house), that may explain, in part, why Mr Boswell could not avoid the parked
cars.

Conversely to the suggestion that the advice makes assumptions, the SSO legal advice in
fact leaves open all possibilities where there is a lack of evidence to substantiate any fact
beyond reasonable doubt. At no stage does Mr O'Sullivan make any comment that the
"court would be more willing to accept" any of the alternative possibilities. The
Committee's comment to this effect is a gross misrepresentation of the content of the
Advice.

Finding 5

The prosecution advice prepared by the State Solicitor's Office is conservative and based
on a raft of assumptions. With different assumptions, the advice could have been to
pursue a Driving Under the Influence charge in addition to the charges laid.

For the reasons outlined already above, the SSO legal advice is based on the available
evidence and does not make or operate upon any assumptions. To the contrary, it leaves
open all possibilities where there is doubt to any particular fact, highlighting in some
instances the difficulty this presents in satisfying the evidentiary burden.

It is perplexing that the Committee summarily dismisses the SSO's Advice because it is
purportedly based on assumptions, but then suggests that "different assumptions" should be
imported to reach the conclusions that the Committee advances.

2 SSO Advice, page 10.

0,Vve•
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Legal advice as to the prospects of success in a prosecution should never be based on mere
assumptions. Courts do not rule on the basis of assumptions, but on the basis of admissible
facts and in the application of established legal principles.

The SSO Advice was, as the Committee concedes, reasonable but conservative, If by
conservative the Committee is itnpliedly critical, somehow suggesting that the Police
should have been advised by the SSO to institute a prosecution to see if a conviction could
be secured notwithstanding that the brief of evidence did not permit a conclusion that a
sound conviction could be secured, on the evidence available, according to the criminal
standard of proof, that entirely misconceives the function of a prosecution. Where the
available material evidence does not support a prima facie case, a prosecution cannot
proceed. And there is no public interest in instituting a prosecution which has no
reasonable prospect of success.

Legal professional privilege

The Committee asserted a position in relation to the status and treatment of legal
professional privilege in relation to the advice which is wrong in both fact and law.

The hearing opened with the Committee seeking clarification from the Police
Commissioner as to whether he was able to provide the advice received from the SSO.
The Police Commissioner had previously Wormed the Committee that the police had
been -advised- not - to provide- the - advice,- because-it- was subject • to • legal- professional — -
privilege.

If the Committee wanted the advice, it would need to summons it under Section 5 of the
Parliamentary Privileges Act 1891. Later in the hearing, the Committee met in private
and unanimously agreed that the summons should be issued, However, this became
unnecessary when the SSO agreed, via the Police Commissioner, to provide the advice
and had it sent to the hearing. (Report Page 29)

The SSO advice was clearly subject to legal professional privilege and that there was no
legal requirement to summarily provide the advice to the Committee, The advice was
ultimately provided by the Commissioner of Police (not the SSO) in good faith for
appropriate and discrete use by the Committee to assist its inquiry and allay any concern
about bias or political interference.

It is necessary to point out the Committee's clear misunderstanding of the operation of
legal professional privilege, The privilege is attached to the advice and under the control of
the Police, as the client, and not to the SSO. It was for the Commissioner of Police as our
client to determine whether to and on what basis to provide the document, and not this
Office. Across Executive Government generally, privilege, and the decision upon how to
deal with documents subject to privilege, is a matter under the control of the Attorney
General as first law officer. The statement that "the SSO agreed, via the Police
Commissioner, to provide the advice" is incorrect. The Commissioner of Police agreed to
provide the advice, not this Office.

The Committee contends that it is a myth that the document being sought was privileged
in this case, since parliamentary privilege over-rides legal professional privilege. (Report
Page 29)

This assertion by the Committee is profoundly wrong in law on a number of levels. First,
there is no doubt that the legal advice is subject to legal professional privilege. The
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document was brought into existence for the dominant purpose of providing legal advice,
clearly satisfying the test set out in Esso Petroleum? To describe the claim of privilege as a
"myth", as the Committee has done, is fundamentally incorrect and disrespectful of the
principles of legal professional privilege as enuiioiated by the High Court of Australia. As
the High Court said in Daniels v ACCC:

It is now settled that legal professional privilege is a rule of substantive law which may
be availed of by a person to resist the giving of information or the production of
documents which would reveal communications between a client and his or her lawyer
made for the dominant purpose of giving or obtaining legal advice or the provision of
legal services, including representation in legal proceedings.

Legal professional privilege is not merely a rule of substantive law. It is an important
common law right or, perhaps, more accurately, an important common law immunity. It
is now well settled that statutory provisions are not to be construed as abrogating
important common law rights, privile

g
es and immunities in the absence of clear words or

a necessary implication to that effect.

The Committee does not have the authority or jurisdiction to override the binding decision
of the High Court of Australia or dismiss adherence to that authority as an example of
"myth".

The more pertinent–issue --is •whether • or not •the -prerogatives of Parliament described-----•-
summarily as parliamentary privilege abrogates legal professional privilege. In this State,
that privilege derives from the Parliamentary Privileges Act 1891, rather than the common
law. The Committee concludes, without reference to legal authority, that that
parliamentary privilege over-rides legal professional privilege.

In this Office's considered opinion, this point is far from settled and, in any event, a
Committee's release of legal professional advice is not a precedent that any Parliament
should want to set. It is the case that in Egan v Chadwicks Priestly JA held that he did not
think that "the justification for legal professional applies in New South Wales when a
House of Parliament seeks the production of Executive documents". 6 However, this
authority is only persuasive at best, and can be distinguished on the basis that the case
involved documents produced by the Executive, and not legal advice provided to an
independent police investigation. More importantly, this point has not been tested in the
High Court.

In Egan v Willis? Gaudron, Gummow and Rayne .11 explicitly reserved the point for future
consideration. Until it is decided by the High Court, it remains unclear exactly how the
power of parliamentary committees to compel the production of documents sits with the
common law immunity of legal professional privilege. In the seminal case of Daniels v

3 Esso Petroleum Resources Ltd v Commissioner of Taxation (Cth) (1999) 201 CLR 49 at 73, 107.
4 Daniels Corporation International Pty Ltd v Australian Competition and Consumer Commission (2002)
213 CLR 543 at 552-553.
5 Egan v Chadwick [1999] NSWCA 176.
6 Egan v Chadwick [1999] NSWCA 176 at [139].
7 Egan v Willis (1998) 195 CLR 424.
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ACCC,8 decided after both Egan v Chadwick and Egan v Willis, the majority asserted the
fundamental importance of legal professional privilege, providing that:

Being a rule of substantive law and not merely a rule of evidence, legal professional
privilege is not confined to the processes of discovery and inspection and the giving of
evidence in judicial proceedings. Rather and in the absence of provisions to the contrary,
legal professional privilege may be availed of to resist the giving of information or the
production of documents in accordance with investigatoy procedures...9

The Committee's statement that "parliamentary privilege over-rides legal professional
privilege" is both legally inaccurate and undesirable as a matter of policy. The importance
of the common law right to protect documents embodying legal advice on the basis of legal
professional privilege is paramount to the principles of natural justice and the foundation
of our common law system and independent criminal investigations conducted by the WA
Police,

In any event, and regardless of whether parliamentary privilege over-rides legal
professional privilege, the conduct of the Committee in publicly releasing the advice and
supporting documents, prior to publication of the Report, was highly unorthodox and
unnecessary. As Priestly JA wrote in Egan v Chadwick:lu

Possession of the power to compel production does not mean that the power will be
exercisediuilaithe House is corrvitrced The exercise is ii-e-C-EsTai3,. if exercised,-ifdb-e-S-hoi
follow that the House will do anything detrimental to the public interest,. the House can
take steps to prevent information becoming public if it thought necessary in the public
interest for it not to be publicly disclosed )1

It was completely unnecessary for the Committee, once in possession of the confidential
legal advice, to make it public, particularly in its entirety. As a most basic courtesy, the
Committee could have at least redacted the names and addresses of members of the public,
and public servants, that are mentioned in the Advice. Due to the inappropriate publication
of the legal advice to the community at large by the Committee, the personal details of
these persons are now in the public domain,

The Committee's decision to also simultaneously release to the public two witness
statements was unorthodox and inappropriate. Witness statements are voluntarily made by
members of the public to the police to assist with police investigations. They are usually
obtained and made on the understanding of confidentiality, and generally the documents
will only be disclosed to the parties and the courts on a necessary basis. They attract
another important and well recognised protection, known as public interest immunity.
Police investigations into high profile public figures would be impeded and compromised
by any diminution of the accepted regime of discretion and confidence.

While the relevant Standing Orders permit publication, in our respectful view there was no
need for the Committee to unilaterally release the witness statements to the media, giving

8 Daniels Corporation International Pty Ltd v Australian Competition and Consumer Commission (2002)
213 CLR 543.
9 Daniels Corporation International Ply Ltd v Australian Competition and Consumer Commission (2002)
213 CLR 543 at 552-553.
10 Egan v Chadwick 11999] NSWCA 176.
11 Egan v Chadwick [1999] NSWCA 176 at [139].
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no notice that it intended to do so, and making no efforts to redact sensitive information
from the statements, particularly names and residential addresses prior to the preparation of
the Report, or at all.

In the Committee's view, privilege had also already been waived by virtue of some details
of the advice having been published in a WA Police press release on 1 April, (Report
Page 29)

We respectfully refute the Committee's view that there was any waiver of privilege in
relation to the legal advice. The Report is once again factually incorrect in stating that
"some details of the advice [have] been published". The WA Police news release dated 1
April 2014 did not disclose any "details" of the advice. The news release states only that
"during the course of the investigation, police also sought independent legal advice from
the State Solicitor's Office".

It is absurd to suggest that this statement would ever be sufficient to waive client legal
privilege. The High Court in Osland' 2 explained that the test for whether privilege is
impliedly waived is whether a person's conduct is inconsistent with the maintenance of
privilege. I3 In that case, a decision of the Attorney General of Victoria to publicly
announce that his rejection of a petition for the exercise of the prerogative of mercy was
based on legal advice was held not to be inconsistent with the maintenance of privilege.
The Court held that "whether, in a given context, a limited disclosure of the existence, and
the effect, of legal advice is inconsistent with maintaining confidentiality in the terms of
advice will depend upon the circumstances of the case"." Similarly in the present
circumstances a mere reference to the fact that independent legal advice had been sought
would not be enough to waive privilege of that advice.

Concluding comments

The Committee's most striking proposition, if it is a proposition, appears towards the end
of the Report.

The review has revealed the extent to which police are constrained in doing their job by
policies and law. (Report Page 30)

This concluding comment by the Committee is perplexing and reveals an ignorance of
Parliamentary history and the role of Parliament in securing the rule of law.

The fact that the 'police are constrained in doing their job by policies and law" is
unsurprising, and surely to be lauded as a benchmark of any just and democratic society
that values respecting and upholding the rule of law. How could the police responsibly act
otherwise?

It is baffling that the Committee would conclude its Report by apparently criticising the
police for adhering to relevant policies and laws, particularly given the Chair's remarks in
her foreword that "[t]he community does have a legitimate expectation that our traffic laws

12 °stand v Secretary, Department of Justice (2008) 234 CLR. 275.
13 Osland v Secretary, Department ofJustice (2008) 234 CLR 275 at [45].
14 Osland v Secretary, Department ofJustice (2008) 234 CLR 275 at p91.

9



10

will be enforced without fear or favour" and that "[t]he community should also have
confidence that police will always act in a professional and thorough manner",

It is difficult to see how these expectations could be fulfilled in a parliamentary democracy
without strict adherence to a sound legal and policy framework governing police
investigations and prosecutions.

PAUL EVANS
	

GEORGE TANNIN SC
STATE SOLICITOR
	

STATE COUNSEL

cc:	 1-Ion Attorney General

cc:	 Commissioner of Police
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