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OPINIONS ON MINISTERIAL NOTIFICATIONS 

This report has been prepared for submission to Parliament under the provisions of section 24 
and 25 of the Auditor General Act 2006. It provides my opinion on the reasonableness and 
appropriateness of three decisions not to provide information to Parliament.  

These decisions were made by Minister Redman, as Minister for Regional Development and 
for Lands. They relate to: 

 a summary of legal advice sought in relation to the Royalties for Regions annual expenditure 
limit of $1 billion  

 the business case for the proposed expansion of the Busselton Airport  

 settlement of a claim against an Ord River Expansion Project contractor. 

My report also provides an overview of the shortcomings in how some of these decisions were 
reached that may prove useful for these and all agencies to follow. 

I wish to acknowledge the staff at the Department of Regional Development and the Western 
Australian Land Authority for their cooperation with this report.  

 

 

 

 

 

COLIN MURPHY 

AUDITOR GENERAL 

4 June 2015 
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Ministerial decision not to provide information to 
Parliament 

Introduction 

This report deals with three decisions by Minister Redman, as Minister for Regional 
Development and for Lands not to provide information to Parliament. Those decisions relate 
to: 

 a summary of legal advice sought in relation to the Royalties for Regions annual 
expenditure limit of $1 billion  

 the business case for the proposed expansion of the Busselton Airport  

 settlement of a claim against an Ord River Expansion Project contractor. 

Section 82 of the Financial Management Act 2006 (FM Act) applies if a Minister decides that 
it is reasonable and appropriate not to provide certain information to Parliament concerning 
the conduct of an agency. The Act says the Minister must give written notice of the decision to 
both Houses of Parliament and the Auditor General within 14 days of the decision. 

Section 24 of the Auditor General Act 2006 (AG Act) requires the Auditor General to report to 
Parliament an opinion ‘as to whether a decision by a Minister to not provide the information to 
Parliament concerning any conduct or operation of an agency is reasonable and appropriate’.  

What Did We Do? 

The Audit Practice Statement on our website (www.audit.wa.gov.au) sets out the process we 
follow to arrive at our Section 82 opinions, including: 

 a review of agency documents 

 communication and interviews with key staff 

 a review of any advice provided to the relevant Minister by agencies, the State Solicitor’s 
Office or other legal advisers. 
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Ministerial decision to refuse to provide legal advice 
on the Royalties for Regions annual $1 billion 
expenditure limit  

Opinion 

The decision by the Minister for Regional Development not to provide information was 
reasonable and appropriate.  

The Minister declined to provide a summary of legal advice sought in relation to aspects of the 
operation of the Royalties for Regions Act 2009.  

Background 

On 21 July 2014 the Legislative Council Standing Committee on Estimates and Financial 
Operations (the Committee) asked the Minister for Regional Development to provide a 
summary of the legal advice sought about the Royalties for Regions annual expenditure limit 
of $1 billion.  

The Chair of the Committee asked the question at the budget estimates hearing of the 
Department of Regional Development (DRD). Accompanying the Minister at the hearing was 
the Acting Director General of DRD. The Acting Director General indicated that the information 
would be provided. 

Supplementary Question on Notice Number B30 was: ‘Can you provide us with a summary of 
the legal advice sought with respect to these matters?’. 

On 20 August 2014, the Minister responded as follows: 

The Minister for Regional Development respectfully declines to provide a summary 
of the legal advice provided to the Department of Regional Development by the 
State Solicitor's Office (Opinion) as it is subject to legal professional privilege, 
which in the view of the State Solicitor's Office can only be waived by the Hon 
Attorney General. The Hon Attorney General has declined to waive legal 
professional privilege in the Opinion. 

In answering 'okay' to the question by Hon Ken Travers, the Chair of the Committee 
(Chair): ‘[c]an you provide us with a summary of the legal advice sought with 
respect to those matters’, Mr Michael Rowe, at that moment, overlooked that the 
Opinion was subject to legal professional privilege. 

The Minister notified the Auditor General on 10 September 2014 of his decision not to provide 
the requested information in accordance with Section 82 of the Financial Management Act 
2006. 

Note: Definition of client legal privilege 

‘Legal professional privilege is a common law right that exists to protect the administration of 
justice and the right of individuals and other entities to obtain confidential advice about their 
legal circumstances. It protects legal advice given by a lawyer to his or her client and 
communications pertaining to actual or contemplated litigation or court proceedings. Client 
legal privilege also promotes compliance with the law. Since lawyers owe a paramount duty to 
the Court and the administration of justice, they are required to encourage clients to obey the 
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law. Lawyers enable clients to do this by advising on relevant obligations and helping to detect 
and address potential and actual breaches’.1 

Key Findings 

The decision by the Minister not to provide the requested information was reasonable and 
appropriate. 

The Minister properly sought advice from DRD before responding to the information request. 
DRD advised the Minister that the legal advice was covered by legal professional privilege and 
only the Attorney General could waive that privilege. The Attorney General declined in this 
case to waive legal professional privilege.  

The Victorian Government Solicitor’s Office has provided guidance on what is covered by legal 
professional privilege in an article titled ‘Understanding legal professional privilege’: 

To be covered by legal privilege, communications between the client and lawyer 
‘…must be for the “dominant purpose of legal advice or in relation to actual or 
anticipated litigation …”.  If the dominant purpose test is met, then legal 
professional privilege extends to: 

 notes, memoranda or other documents made by staff of the client, if those 
documents relate to information sought by the client’s legal advisor to enable legal 
advice to be provided 

 a record or summary of legal advice even if prepared by a non-lawyer but not to 
the client’s opinions on or stemming from the legal advice 

 drafts, notes and other material brought into existence by the client for the purpose 
of communication to the lawyer whether or not they are actually communicated to 
the lawyer 

 the lawyer’s revisions of the clients draft correspondence’. 

As part of our investigation, we sought evidence of the Attorney General’s decision. However, 
neither DRD nor the Minister’s office could provide a copy of the Attorney General’s decision. 
Instead, both referred to an email from the State Solicitor’s Office (SSO) advising of the 
Attorney General’s decision. 

At our request, the SSO provided us with written evidence of the Attorney General’s decision. 
This evidence confirmed that the Attorney General had declined to waive legal professional 
privilege. 

We have recommended to DRD that it seeks and retains documented evidence to support 
recommendations to its Minister. 

  

                                                
1 Law Council of Australia – Client legal privilege 
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Ministerial decision to refuse to provide the business 
case for the proposed expansion of the Busselton 
Airport  

Opinion 

The decision by the Minister for Regional Development not to provide information to the 
Legislative Council was reasonable and appropriate.  

The Minister declined to table the draft business case prepared by the City of Busselton for the 
proposed expansion of the Busselton Airport. The City of Busselton had provided the business 
case to Government in support of its request for Royalties for Regions Funding. 

Background 

On 21 October 2014, Hon Adele Farina asked the Parliamentary Secretary representing the 
Minister for Regional Development to table the draft business case for the proposed expansion 
of the Busselton Airport: 

‘I refer to the proposed expansion of the Busselton Airport, and I ask: 

(a) will the Minister table the draft business case; and 

(b) if no to (a), why not?’ 

On 2 December 2014, Hon Col Holt replied: 

‘(a) No 

(b) The business case is commercial-in-confidence and the authority to table this 
would need the agreement of the project owner, the City of Busselton. Release 
of the business case could jeopardise or prejudice future tender and 
procurement processes that the City of Busselton undertakes on the project.’ 

The Minister notified the Auditor General on 15 December 2014 of his decision not to provide 
the requested information in accordance with Section 82 of the Financial Management Act 
2006. 

Key Findings 

We found the decision by the Minister not to provide the requested information was reasonable 
and appropriate.  

The City of Busselton had provided the Department of Regional Development (DRD) with its 
business case for the proposed expansion of the Busselton Airport in confidence, to enable it 
to assess the City’s application for Royalties for Regions funding. The Minister properly sought 
advice from DRD before responding to Parliament’s request. DRD recommended to the 
Minister that the information should not be provided to Parliament as it was commercial-in- 
confidence.  

DRD advised that the authority to table or release the business case would need the 
agreement of the City of Busselton, as it was not DRD’s to provide to a third party without their 
consent. However, DRD undertook no documented assessment of whether the business case 
met recognised commercial-in-confidence criteria. 
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DRD sought the views of the City of Busselton about whether the information could be 
released. The City opposed a release, indicating that its concerns related to: 

 the risks associated with the project 

 the financial modelling and associated predicted surplus and deficit information 

 passenger demand assessments including input from existing airlines.   

We assessed the information in the business case using our standard commercial-in-
confidence criteria and found that the criteria were met:  

1. The information to be protected must be specifically identified — The City of Busselton 
identified specific elements of the business case for the Busselton Airport expansion as 
confidential. 

2. The information must be ‘commercially sensitive’ meaning that the information should not 
generally be known or ascertainable — The City of Busselton procured most of the specific 
information from private sector entities commissioned to do the work. This information was 
not generally known or could only be obtained at considerable cost by duplicating the work 
of the City of Busselton and the private sector entities. 

3. Disclosure would cause unreasonable detriment to the owner of the information or another 
party — The disclosure of the specified information in the business case could cause 
detriment to the City of Busselton’s future tender and procurement processes for the 
airport. It could also cause unreasonable detriment to the private sector entities whose 
information was used in the business case. Releasing the business case would disclose 
confidential financial information and preferred options of private sector firms based on 
modelling of expected future passenger numbers. 

4. The information was provided under an understanding that it would remain confidential — 
DRD advised us that all funding submissions are provided on the understanding that they 
will remain confidential, and that the City of Busselton had asked for some elements to stay 
confidential even after Royalties for Regions funding was approved.  

During our investigation, DRD advised us that their views on the confidentiality of the 
information was also based on: 

 The State Procurement and Tendering Guidelines: These guidelines require tender or 
proposal information to be kept confidential in order ‘not to affect the ability of the project 
proponent to undertake a tender process.’ 

 Cabinet in confidence: Cabinet would receive the business case to aid its decision on 
whether to approve Royalties for Regions funding for the project.  

Given that the Business case was to be submitted to Cabinet as part of the Royalties for 
Regions funding process, we agree that the document is likely protected by Cabinet 
confidentiality. However, this was not a reason given by the Minister for withholding the 
information.  

During our audit we noted that DRD had not documented its assessment against relevant 
criteria. We have suggested some changes to the way it assesses and documents future 
recommendations of this type.  
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Ministerial decision to refuse to provide information 
about a settlement with an Ord River Expansion 
Project contractor  

Opinion  

The decision by the Minister for Lands not to provide the requested information to the 
Legislative Council was reasonable and appropriate.  

The Minister declined to reveal the amount received from a contractor to settle the State’s 
claim for the costs of rectifying leaky pipes on the Ord River Expansion Project (the Project). 

Background 

On 7 December 2011, a contractor signed an agreement with Western Australian Land 
Authority (LandCorp) to lay pipes for Stage 2 of the Ord Expansion Project. The pipes were 
subsequently laid. However, the work led to a court case involving claims by the contractor 
against LandCorp and counterclaims by LandCorp against the contractor. One of LandCorp’s 
claims was for the cost of rectifying leaky pipes. 

On 16 October 2014, Hon Alanna Clohessy asked the Parliamentary Secretary representing 
the Minister for Lands the following question: 

‘I ask this question without notice of which some notice has been given on behalf 
of Hon Darren West, who is out of the chamber on urgent parliamentary business. 
I refer to question without notice 1039 in relation to pipe remediation work on 
Stage 2 of the Ord Expansion Project. 

(1) Has the Government received any funding for remediation from the contractor 
that originally installed the pipes? 

(2) If yes to (1), how much was received? 

(3) If no to (1), does this mean that the Government will bear the full cost of the 
estimated ‘below $12 million’ for the remediation work? 

(4) If no to (3), what is the exact cost to the Government for this remediation 
work?’ 

On 16 October 2014, Hon Col Holt replied: 

‘I thank the Honourable Member for some notice of the question. 

(1) Yes. 

(2) This information is commercially sensitive and its disclosure may impact on 
LandCorp’s ability to negotiate similar outcomes in the future. 

(3)-(4) Not applicable.’ 

The Minister notified the Auditor General on 28 November 2014 of his decision not to provide 
the requested information in accordance with Section 82 of the Financial Management Act 
2006. 
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Key Findings 

We found the decision by the Minister not to provide the requested information was reasonable 
and appropriate.  

The Minister properly sought advice from LandCorp before responding to Parliament’s request. 
LandCorp recommended that the information not be provided to the Parliament.  

LandCorp based its advice on its assessment against recognised criteria that the information 
contained in the Deed of Settlement (the Deed) between the contractor and LandCorp was 
commercial-in-confidence. The Deed settled all the claims and counterclaims and included an 
agreement to end the court case. The Deed also included a Confidentiality Obligation clause. 

The criteria used by LandCorp are similar to those that we use when assessing the 
confidentiality of information. LandCorp’s assessment, which we agreed with, was that: 

 the information to be protected was specifically identifiable, namely the amount paid by the 
contractor to rectify the leaky pipes and how it was calculated. 

 the specific information was not generally known or ascertainable as it was contained only 
in the Deed 

 there was a real risk that disclosure could cause harm. LandCorp’s external legal advice 
was that releasing details of the terms of settlement could cause reputational damage to 
the contractor and impact on LandCorp’s ability to negotiate similar outcomes in the future. 

LandCorp also advised the Minister that the potential detrimental effect that disclosure may 
have commercially on the parties should be balanced with the interests of disclosing the 
activities of agencies to Parliament.   

We agree with this sentiment. Commercial-in-confidence cannot in all circumstances 
circumvent Parliament’s need to scrutinise the activities of government. Parliamentary 
democracy and responsible government depends upon government facilitating that scrutiny 
through the provision of information. 

But, in this instance we noted that the Minister had earlier informed Parliament that a 
settlement had been reached and the approximate amount of settlement. Not disclosed were 
the details of the contractor’s and LandCorp’s claims and counterclaims, and the compromises 
made to end the litigation.  

We considered that this approach was reasonable and appropriate. 

During our review we noted that LandCorp did not consult with the Department of Regional 
Development (DRD) prior to advising the Minister. LandCorp told us it had responsibility for 
dealing with contractual matters and enquiries relating to the pipes because the contract for 
laying the pipes was between the contractor and LandCorp. We have raised this matter with 
LandCorp as DRD was the project’s lead agency. In our view this status meant DRD should 
have been consulted. LandCorp advised that it had consulted with DRD previously in relation 
to a similar Parliamentary Question and in its view further consultation was not necessary. 
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