
SUPPLEMENTARY EXPLANATORY MEMORANDUM 

Since the Second reading speech for this Bill the Government became aware that the 
Australian Taxation Office (ATO), a creditor and pm1icipant in the Bell distribution 
proceedings, had issued notices of taxation assessment against a number of the Bell Group 
companies for the 2014 financial year, with respect to monies recovered by the liquidator 
as a result of the settlement of the Bell proceedings. 

Those assessments, which had been issued to multiple companies, are for approximately 
$300 million. That may reduce the pool of funds available to all creditors to satisfY their 
pre-liquidation debts and to compensate indemnifying creditors for the funding risks 
assumed by them. 

It is in the interests of creditors that those taxation assessments be contested by the Bell 
companies by way of objection and, if necessm'y, by appeal. The liquidator of the Bell 
companies has formed a view, and maintains, that the amounts claimed by the A TO in its 
assessments are excessive and that there are taxation losses available to the Bell Group 
compmlies that should totally extinguish or diminish any liability for post-liquidation 
taxation. 

The proposed amendments to the Bill make it consistent with the operation of the 
Commonwealth taxation laws while minimising the impact of those amendments on the 
attainment of the overall objectives of the Bill. 

To proceed with minimal delay or disruption while those disputed taxation issues are 
resolved between the ATO and the W A Bell Companies, the amendments will allow the 
Bill to operate at least on those funds that m'e not subject to the taxation assessments -
currently approximately $1.5 billion. 

The other claims the ATO has to a shm'e of the Bell funds, because of prior income tax 
liabilities, will be dealt with by the Authority once established. 

Before the tax assessments were issued, creditors were to receive their funds within one 
yem' after the proclamation date of the Bill. 

The tax assessments mean that not all of the funds that may be realised out of the 
liquidations may be available for distribution within that time frame, but the proposed 
amendments to the Bill allow for interim payments to be made to expedite distribution of 
what can be distributed. 

There are two broad areas of amendment proposed: 

Objections and Timing 

The first deals with timing issues and mechanics to accommodate the disposition of the 
taxation assessments issued recently by the ATO. 

In essence, these amendments ensure the relevant taxpayer W A Bell Companies can 
continue in existence to pelmit the taxation assessments to be challenged. 

These mnendments also recognise the possibility that the Authority or the liquidator may 
need to reregister ce11ain deregistered Bell Group compmlies to make available their 
historical tax deductions. 
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Interim payments 

The second set of amendments mitigates the effect of delay on the finalisation of the 
administrations, because of the need to dispute the taxation assessments. 

These amendments will allow the Authority to make one or more interim reports and 
recommendations to the Minister as to the amounts to be paid out of the funds in the hands 
of the Authority. 

The amendments also allow the Minister at any time to direct the Authority to make such 
an interim report and recommendation. 

Summary of Amendments 

The pivotal response to the actions of the A TO is to Relevant clanse amended: 
ensure that, should it be necessary and desirable to do 
so, the relevant taxpayer companies can continue in 
existence to pelmit the taxation assessments to be 
challenged: If they were immediately dissolved, that 
right would be lost. 

(a) To accommodate the action taken by the Clauses 26A-26C 
Commissioner of Taxation, and the (supported by clauses 22(1A)-
operation of the taxation legislation, the (lB), 67(2) and (3)) 
amendments malce provision to the effect 
that any right of a W A Bell Company to 
object to or appeal an assessment of tax 
payable by that WA Bell Company (and 
whether paid or not) can be exercised by the 
Authority in the name of and on behalf of 
that W A Bell Company. 

(b) To correspond to this, there is a provision to Clauses 26A-26C 
the effect that after the" transfer day" and up (supported by clauses 9(aa), and 
to the "dissolution day" (see (c) below) with l8(aa)) 
respect to a WA Bell Company, that 
company is under the administration of the 
Authority such that the Authority: 

(1) has control of that company's 
property and affairs; 

(2) may manage its property and 
affairs; 

(3) may te=inate or dispose of any 
part of its property or affairs; and 

(4) may perform any function, and 
exercIse any power, right or 
privilege, that the company or any 
of its officers could perform or 
exercise if the company were not 
under the administration of the 
Authority, subject to the provisions 
of the Act. 
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As a specific instance, that will include the exercise 
of any power of objection or appeal against any 
assessment of taxation by the ATO. 

(c) To preserve the right of objection or appeal Clause 27 
the amendments modify the provIsIOns 
immediately dissolving the WA Bell 
Companies so that a W A Bell Company is 
dissolved by proclamation on a date 
determined by the Governor (dissolution 
day). 

The result of this will be relevant WA Bell 
Companies will continue in existence so that the 
relevant tax payer can pursue an objection or appeal. 

(d) Any amount recovered by a WA Bell Clause 22(1 C), (lD) 
Company in the exercise of a right of 
objection or appeal against a taxation 
assessment will be transferred to, and vested 
in, the Authority by force of the legislation 
upon receipt. 

(e) As the liquidator needs to be funded to Clauses 10(2)(db) and 18(1)(ab) 
continue in office until all of the W A Bell Supporting clause 26C(3) 
Companies are finally dissolved, provision is 
made for an indemnity to the liquidator for 
this purpose, 111 the discretion of the 
Authority. 

(f) Because of uncertainty as to the time for Clause 38(4) and (5) 
resolution of the taxation questions, the 12 
month period for the completion of the 
distribution process contemplated by clause 
3 8( 5) and (6) needs to be extended. 

(g) The time limits for the closure of the fund Clause 40(1 )(b) and 78 
and the termination of its activities in clauses 
40(1 )(b) and 78 then need to be extended by 
a corresponding period. 

(h) Finally, it may be desirable to reinstate Definitions amended in clause 3, 
certain deregistered W A Bell Companies or amended clause 3(2) and new 3(4), 
subsidiaries of deregistered WA Bell new clause 10(2)( da), 45(3)(a), 
Companies which had carry forward tax (c),49. 
losses, for the purpose of grouping those Supported by clauses 22(1 C) and 
subsidiaries with other companies to (lD), 23(1), 29(12),30(4) 
maximise the taxation position of the group. 

The issue of taxation assessments and the 
requirement to dispute them will create a delay in the 
distribution of funds, inconsistent with the objectives 
of the Bell Bill. To mitigate the delay provision is 
made to amend the distribution provisions to allow 
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(i) To provide that at any time after the 
Authority has determined the property and 
liabilities of the W A Bell Companies 
(including any contingency, where 
unceliainty exists) the Authority may make 
an interim repOli to the Minister 
reconunending an interim distribution 

Clauses 34(2A)-(2C), 35(2)-(2B), 
36(3A)-(3B) 

Supported by clause 32(2A) 

To permit the Minister to recommend and Clauses 36A, 38(1) 

(k) 

the Governor to make interim distributions. 

To determine the final winding up of the 
fund and final distribution by reference to 
the final determination of the Governor. 

Supported by clause 37 A 

Clauses 37, 38(4) and (5) 

Supported by clause 37 A 

Finally a minor amendment makes clear that any Clause 25(2), (3). 
properly assessable post liquidation tax is claimable 
against the Fund, to eliminate any doubt in that 
regard: 

SCHEDULE OF AMENDMENTS 

Clause 3 - definitions 

Amendments to the definition of the "liquidator" and a new definition of "director" and 
"reinstated WA Bell Company" to cater for companies that may need to be reinstated. 
Amendment of subclause (2) for the same purpose. Additional new subclause (4) dealing 
with reinstatement of deregistered companies. 

Clause 9 - functions of Authority 

Amended to empower the Authority to administer W A Bell Companies in liquidation. 

Clause 10 - powers of Authority 

Additional powers to seek reinstatement of registration of a deregistered W A Bell 
Company, and to provide indemnities to liquidators to permit a liquidator to be funded to 
continue performing the functions of that office for so long as necessary, on conditions 
determined by the Authority. 

Clause 18 - administration expenses 

Amended to include payments of administration costs and monies of WA Bell Companies 
under administration and paid under any indemnity provided to a liquidator as expenses 
chargeable against the Fund. 

Clause 22 - transfer of property 

Amended to clarify that the transfer of property provisions do not apply to a right to object 
or seek a review or appeal of a decision of the Commissioner of Taxation and clarify that 
that is not property for the purposes of the Bell Bill, and also to insert provisions dealing 
with after acquired propeliy (most pmiicularly recouped taxation but also property 
received by a formerly deregistered but now re-registered WA Bell Company). 
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Clause 23 - notice to property holder 

Amended to provide for notice to be given to property holders with respect to reinstated 
W A Bell Companies and holders of after acquired property. 

Clause 25 - treatment of liabilities 

Amended to clarify the application of clause 25 to taxation claims arising through the 
liquidation (raised by the ATO in discussions). 

Division 3A, clauses 26A - 26C 

New clauses inserted to permit the Authority to administer a W A Bell Company until the 
dissolution of that company. The administration ceases on the earlier of the dissolution of 
the company or, in effect, the resignation of the Authority from that position, at which time 
the relevant company reverts to its previous management (which is likely to be the 
liquidator). 

The powers of the Authority in administering a W A Bell Company are set out in clause 
26B and are substantially the same as the powers of an administrator a company under 
section 437 A of the Corporations Act. 

Clause 26C excludes the liquidator (or any other officer) from exercising any residual 
managerial functions while the Authority is in control of a WA Bell Company, without the 
liquidator or any director being removed from office because of the operation of the 
provisions of the Bill. 

Clause 27 - dissolution 

Amended so that dissolution of the W A Bell Companies no longer occurs on the transfer 
day, but by proclamation. A proclamation is expected to occur when a taxation dispute 
had been resolved, but that may result in WA Bell Companies being dissolved at different 
times. 

Clause 29 - information gathering 

Amended to cater to reinstatement of a deregistered WA Bell Company. The provision 
will now apply to a WA Bell Company when reinstated. 

Clause 30 - call for proof of liabilities 

Amended to cater to reinstatement of a deregistered WA Bell Company. The provision 
will now apply to a W A Bell Company when reinstated. 

Clause 32 - submissions 

As part of the restructuring of the report and recommendation provisions, which leads to a 
distribution, clause 32 is amended to include provision for more than one draft report, as 
more information becomes available to the Administrator (principally, as the taxation 
position becomes more clear). 

Clause 34 - reports to the Minister on property and liabilities 

Amended to provide for interim and the final reports, and the inclusion of contingencies 
and unceliainties in each report, with provision for interim recommendations under clauses 
35 and 36. A repOli must be prepared if directed by the Minister. Drafts of these reports 
are provided to the creditors under clause 32. 
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Clause 35 - recommendations with respect to liabilities 

Amended to provide for interim recommendations and a final recommendation (which 
takes into account any interim recommendations which have been given effect to). 

Clause 36 - recommendations in respect to funding or indemnities 

Amended to provide for an interim recommendations and a final recommendation (which 
takes into account any interim recommendations which have been given effect to). 

Clause 36A - new provision for Governor to determine interim payments 

Permits the Minister to submits to the Governor an interim report of the Authority under 
section 34 (2A), and the Governor to determine an amount to be repaid to, or property to 
be transfelTed to, a person as an interim payment or distribution. 

Clause 37 - final determinations 

Amended to provide for the Minister to malce a final recommendation and the Governor to 
make a final determination. 

As part of this, the procedural provisions formerly in clause 37 have been split into a new 
clause 37 A which generally applies to both interim and final determinations. The 

Clause 38 - Authority making payments or transferring property 

Clause 38 has been significantly amended to provide for payments on an interim basis. 

At the same time, the period in which payments will be finalised has been changed to 3 
months from the date of the Governor's final determination (rather than 12 months from the 
transfer day) to reflect the uncertainty as to how long taxation issues may take to resolve. 

The termination provisions in relation to entitlements now operate at the end of 3 months 
after the Governor makes a final determination (formerly 12 months after the transfer day). 
At that time every liability of a W A Bell Company is discharged and if any person who has 
the benefit of a determination by the Governor under Division 3 has not executed and 
delivered the deed contemplated by sub-clause (3) the benefit of that determination is 
forfeit (formerly 12 months after the transfer day). 

Clause 40 - closure of the fund 

This will now take place on the first to occur of the Administrator celiifying that all funds 
have been paid out, or 4 months after the Governor's final determination under clause 37(2) 
(formerly 12 months after the transfer day). 

Clause 45 - reregistration of companies - operation of the corporations legislation 

Amended to permit reregistration of W A Bell Companies or their subsidiaries to facilitate 
the resolution of taxation issues. Also confirms the liquidator can continue to perform 
functions to the extent not inconsistent with the legislation. 

Clause 49 - offence provision in relation to reregistration of companies 

Amended to pelmit the liquidator to prosecute reregistration applications now, and former 
liquidators of deregistered companies or the Authority to apply to effect reregistration with 
the approval of the Authority after the Bill comes into effect.. 

Clause 67 - stay of proceedings 

Taxation appeals and objections are explicitly carved out of the stay provisions, to avoid 
any suggestion that they are otherwise caught. 
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Clause 78 - expiry of the Act 

This is now extended to 6 years after the Governor's final determination under section 37 
(2), reflecting the delayed end date for the operation of the fund. 

Schedule 1 

Inseliion of 3 new Western Australian deregistered companies which may be required to 
be reinstated for tax grouping purposes. 




