
3 June 2015 

-- O F W ESTE RI~ AUST RA LiA-

TI-Ie VOIO& of tile I~ef Pt'ofe-ssl>J.o in Western p..ust rsJia 

Hon Dr Mike Nahan Ml A 
Treasurer 
13th Floor, Dumas House 
2 Havelocl< Street 
WEST PERTH WA 6005 

Dear Treasurer 

BELL GROUP OF COMPANIES (FiNAUSAT!ON Of MATYERS AND 
DISTR~eUTION PROCEEDS) BilL 20'15 

I write regarding the Government's recently al1nounced Bell Group Companies 
(Finalisetion Of Matters And Distribution Proceeds) Bill 2015 (8 all Legis!a,tion). 

The Law Society wishes io record its concern with same of the key aspects of the 
Bell Leg islation fOI' the following reasons. 

1. The rights of the remaining Bell Group creditors exist under an established 
legal regime, which is capable of resolving the disputes between them. The 
Bell Group creditors have also organised their affairs ill accordance with that 
regime. It would be contrary to the Rule of Law for legislation such as the 
proposed Bell Legislation to trammel those e)(istil1g rights. 

2. While the Government considers the circumstances of the Bell Group litigaiion 
justify the approach it has adopted with the Bell Legislation, the Society 
opposes any law ihat removes or compulsorily acquires a person's property or 
commercial rights without just compensation. Government action and 
legislation that has this result is unjust. 

3. The legislation provides that the Authority that it establishes may seek advice 
from the State Solicitor. The State Solicitor is also the advisor to the Insurance 
Commission of Western Australia as creditor and the State Government in 
seeking to implement the Bell Legislation. The Society considers this approach 
places the State Solicitor in a position of an actual conflict of interest. These 
arrangements should be re-assessed. 

4. The Society has always opposed and in the case of tl1e Bell Legislation 
continues to oppose the creation of criminal offences with retrospective 
operation. In this regard, the Bell Legislation is contrary to the Rule of Law and 
the requirement that a person be able to ascertain the law that applies to them 
at any given time and not be punished for conduct that they could not have 
known was criminal at the time of undertaking such conduct. I draw your 
attention to the Law Council of Australia's Rule of Law Principles policy 
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statement' and note the Commonwealth's prohibition on the creation of 
retrospective offences.2 

While the retl"Ospectivity may only apply from the time at which the Bell 
Legislation was introduced into Parliament, this does not provide sufficient 
notice to those it may affect. Nor is it consistent with the above propositions to 
rely upon a mere introduction of the Bell Legislation into Parliament, where 
such legislation may never be enacted or at least not enacted in the form as it 
was introduced. 

5. The Society does not, in any event, consider there is sufficient justification for 
legislation of this type to provide criminal sanction for conduct that is contrary to 
the Bell Legislation. The use of criminal sanction for such commercial issues 
between creditors is particularly punitive, especially where the matters involved 
have arisen over the decades prior to the proposed introduction of such 
criminalisation. This is particularly so where the State Government is, in effect, 
one of those creditors. 

Ultimately, the Society considers the Bell Legislation is objectionable and has the 
potential to seriously damage the reputation of the State as a jurisdiction which is 
free of sovereign risk. The Society urges the State Government to withdraw it and 
allow the division of the proceeds of the Bell litigation to be undertaken according to 
existing and established law. 

Finally, the Law Society is concerned by your characterisation in the press of the 
litigation around the Bell Group as a "feeding frenzy for lawyers", sentiments that you 
repeated during a radio interview. Such comments imply that in some way, the legal 
practitioners involved have not only unnecessarily prolonged such litigation but also 
that they have done so for their own benefit' rather than in the interests of their 
clients. 

Legal practitioners will and should always work to protect the legitimate rights of their 
clients. The Society has no reason to believe that the lawyers involved in the Bell 
Group litigation have done anything other than appropriately work to protect their 
client's interests, while always having proper regard for their obligations to the Court. 

, See hltp:llwww.lawcouncil.asn.aullawcouncil/images/LCA-PDF/a-z
docs/PolicyStatementRuleofLaw.pdf. The Law Society of Western Australia is a constituent member and 
I am a director olthe Law Council of Australia. 
2 See 
https:llwww.ag.gov.au/RightsAndProtections/HumanRights/PublicSectorGuidanceSheets/Pages/Prohibit 
iononretrospectivecriminallaws.aspx 



P,s suell, the Society is concerned thEI! youI' comments serlfe to undermine the 
public's. confidence ill the legal profession arid as such the admil1isirGllioll of justice ill 
this State. For these reasons, YO!.lr comments are regrettable. 

Yours sincerely 

flliatthew l<eogl1 
Pre$ldk~[~~ 

cc: The I-Ion Michael Mischin MLC 
Attorney General 
i Olh Floor, Dumas House 
2 Havslocl< Street 
WEST PERTI-I WA 6005 

Ben Wyatt MLA 
Shadow T reasur.r 
PO Bo)(4373 
VICTORIA PARI< WA 6979 

Jolln Quigley MLA 
Shadow Attorney General 
PO 80x2024 
CLARKSON WA 6030 



The State Solicitor 
Level 16, Westralia Square 
141 St Georges Terrace 
PERTH WA 6000 

Law Council 
OF .-\l ":-;'TnA 1.1 .\ 

ill lsiTless /.LfI{' SctHoI' 

Via email : p.evans@sso.wa.gov.au 16 June 2015 

Attention: Paul Evans 

Dear Sir, 

Bell Group of Com panies (Finalisation of Matters and Distributions of Proceeds) Bi ll 
2015 

1. I refer to the WA State Government's recently announced Bell Group Companies 
(Finalisation of Matters and Distribution Proceeds) Bill 2015 (Bell Legislation). 

2. This letter has been prepared jointly by the Corporations Committee and the 
Insolvency and Reconstruction Law Committee of the Business Law Section of the 
Law Council of Australia (BLS). 

3. Representatives of the BLS who attended the meeting at your offices with yourself 
and representatives of the Insurance Commission of Western Australia (ICWA) 
have asked me to express their thanks for that meeting. That meeting provided the 
BLS representatives attending with a practical insight to the background leading up 
to the introduction of the Bell Legislation. In particular, it provided the BLS 
representatives with an understanding of the various matters of particular concern 
to ICWA, which have led to ICWA to seek to have the Bell Legislation prepared 
and introduced to the WA Parliament. 

4. I refer to the comments made by the Law Society of Western Australia in its letter 
to the State Treasurer dated 3 June 2015, and also the statements made by the 
WA Bar Association and the Australian Bar Association in their joint media release 
dated 3 June 2015, both raising serious concerns in relation to the Bell Legislation. 
The BLS shares those concerns and endorses the comments made by the Law 
Society of Western Australia and the WA Bar Association and the Australian Bar 
Association in those communications. 

5. The BLS would also like to comment regarding the timing of the introduction of the 
legislation. The BLS acknowledges that the Bell Group litigation, involving two 
major banking groups who brought proceedings against the liquidator for a period 
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of approximately 16 years, did indeed involve complex legal issues and resulted in 
protracted litigation. However, the particular circumstances that the Bell 
Legislation seeks to address do not concern those parties, or those proceedings. 

6. The BLS understand that: 

(a) the $1.7 billion arising from the litigation settlement was paid into the 
liquidator's account on 27 June 2014; 

(b) subsequently, debate arose amongst the remaining major creditors 
regarding the proper distribution of those funds according to the law; 

(c) ICWA has commenced proceedings seeking orders in relation to the 
construction and operation of the funding agreements. 

These matters have apparently occurred within a nine month period and the 
proceedings referred to above are still in progress. It does not seem to the BLS, 
as observers of the proceedings, that the current matters that are at issue between 
the funding creditors and that are before the Courts are so exceptional as to give 
rise to a need for legislation as extraordinary as the Bell Legislation (and creating a 
dangerous precedent for future and other governments to cite). 

It is concerning to the BLS that the Bell Legislation, as a template, provides for the 
expropriation of the property by, and to, the State. Further, it provides for the 
voiding of private contracts in circumstances where one of the parties to the 
contracts is, in effect, the State itself. One the face of it and, as a precedent, this 
template could be used in any legal proceedings (actual or potential) involving the 
State, or any State body. This squarely raises rule of law and sovereign risk 
concerns and potentially adversely affects the reputation of Western Australia as a 
jurisdiction where the State observes and respects private contractual and 
proprietary rights. The BLS notes your position that there is a sovereign risk 
associated with a failure to have a system that allows a timely resolution of 
disputes. Nonetheless, for the reasons outlined in this letter, the BLS is concerned 
that the Bell Legislation, in its current form, raises serious sovereign risk issues. 

The Bell Legislation, by its nature, undermines confidence in the judicial process 
by removing the matter from the courts and the arbitral process. It is an attack on 
the separation of powers and the rule of law by putting matters that are being dealt 
with by the courts into the hands of the executive and to compound the concern, 
putting a matter in the hands of the executive when one of the parties is in effect 
the State of Western Australia. The Crown (legislative, executive and judiciary are 
the 'source and fountain of justice') and the 'State', as party to litigation, should act 
with complete propriety, fairly and in accordance with the highest ethical 
standards. 

7. The BLS also asks whether options other than the Bell legislation in its current 
form have been considered. For instance rather than a model which involves 
expropriation, is it possible to use a model which would give finality to future 
proceedings by giving legislative force (should that be necessary) to an agreement 
between the parties and preventing future claims? For example: 
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(a) Is it possible to delay introducing the legislation to see if an agreement 
between the parties can be reached, following which there could be 
legislation to give effect to that agreement and impose a time limit on 
bringing claims in Western Australia? 

(b) Has consideration been given to the possibility of implementing a deed (or 
deeds) of company arrangement approved by a majority of creditors which 
could determine the distribution of the available funds and provide for the 
release of all residual claims? If extending the application of the provisions 
of Part 5.3A of the Corporations Act 2001 (Cth) to a pre-1993 winding up is 
an issue, the BLS does not oppose, in principle, the application of post-
1993 insolvency law to facilitate a resolution of the matters in issue. 

8. As a Section of the Law Council of Australia, the BLS evaluates proposed 
government legislation based on the Law Council's Policy Statement on Rule of 
Law Principles 1 The BLS is concerned that the Bell Legislation represents a 
significant departure from those Rule of Law Principles in a number of respects. 
refer you in particular to the following provisions from the relevant Policy 
Statement: 

(a) Principal1a - Legislative Provisions which create criminal or civil penalties 
should not be retrospective in their operation - The Bell Legislation 
contains serous criminal penalties, notably the proposed sections 47 to 49, 
which are deemed under sub-section 2(2) to have come into operation on 
the day before the Bell Legislation was introduced to the Legislative 
Assembly; 

(b) Principal 1 b - The intended scope and operation of offence provisions 
should be unambiguous and key terms should be defined. Offence 
provisions should not be so broadly drafted that they inadvertently capture 
a wide range of benign conduct and are thus overly dependent on policy 
and prosecutorial discretion to determine, in practice what type of conduct 
should or should not be subject to sanction - I refer to the concerns raised 
at paragraph 9 below in relation to the proposed section 47; 

(c) Principal 2a - Everyone is entitled to equal protection before the law and 
no one should be conferred with special privileges - in removing the matter 
from the courts, the Bell Legislation potentially has the effect of advancing 
the position of ICWA (in effect, the position of the State) at the expense of 
the other creditors; 

(d) Principal 6b - The use of executive power should be subject to meaningful 
parliamentary and judicial oversight, particularly ..... powers to seize 
property .... Mechanisms should be in place to safeguard against misuse or 
overuse of executive powers - The Bell Legislation expropriates property 
and voids all existing funding arrangements between the liquidator and the 
various other parties. The BLS notes that, in reliance upon those funding 

1 See hlto:IIWMN.lawcouncil.asn.aullawcouncillimaLCAgesl-PDFla-z-docsIPolicyStatementRuleofLaw.pdf 
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arrangements, the parties have paid large amounts to support the litigation, 
enabling the liquidator to recover a fund of $1.7 billion. Those contracts 
are, by the terms of the Bell Legislation, to be avoided and replaced by the 
unfettered discretion of the Administrator. By virtue of the proposed 
section 67, there are no rights of review; 

(e) Principal 6d - Executive decision making should comply with the principles 
and natural justice and be subject to meaningful judicial review - By virtue 
of the proposed section 67, there are no rights of judicial review and the 
rules of natural justice are expressly excluded. 

9. I understand that when representatives of the BLS met with you on the 25th May 
2015, they raised with you concerns which had been expressed by various 
committee members with regard to the content of section 47 of the Bell Legislation 
in particular. The concern is that broad drafting of this section could potentially 
capture activities which are expected as ordinary and legitimate expression of free 
speech in our democracy, such as, for example: 

(a) the preparation or signing of any petition to the Parliament urging that the 
Bell Legislation not be passed; 

(b) briefing the media to write or speak about the implementation of the Bell 
Legislation; 

(c) lobbying members of parliament to oppose or not to vote for the Bill; 

(d) lobbying members of parliament to seek amendments to the Bill; 

(e) lobbying the State Government not to introduce the Bell Legislation into the 
Parliament or the Opposition to speak against the passing of the Bell 
Legislation, or aspects of it. 

I understand from your response given at that meeting that it is your position that 
the reference in section 47 to the "operation of the Act or the achievement of its 
objects" is intended to be interpreted as a reference only to distribution of the fund 
in accordance with the Bell Legislation. The BLS considers that the current 
wording of the proposed section 47 has the potential to go much further than this 
intention and formally requests that your consideration be given to a proposed 
amendment to expressly preserve a right offree speech in relation to the Bell 
Legislation. 

10. The BLS understands that the Bell Legislation has been drafted with a view to 
addressing what are considered to be extraordinary and exceptional 
circumstances. Without expressing a view on this matter, the BLS notes that an 
opportunity to make the extraordinary and exceptional nature of the Bell 
Legislation known in the form of the legislation itself, the explanatory memorandum 
or the (partially heard) second reading speech has not been made. It cannot be 
assumed that parties examining the legislation in force or contemplated in the 
Western Australian jurisdiction will be familiar with the particular circumstances 
that gave rise to this legislation. Indeed, the length oftime which has elapsed 
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within the State since the "WA Inc" events may mean that many persons resident 
within the State do not have any detailed personal knowledge of the same, 

11, The BLS considers it important to mitigate any damage to the reputation of the 
jurisdiction that the Bell Legislation has the potential to cause from a sovereign risk 
perspective. The BLS therefore requests, should the State Government decide to 
proceed with the Bell Legislation, that a revised explanatory memorandum be 
issued and that the balance of the second reading speech clearly articulates that 
the Bell Legislation is unique and has been introduced solely for the purposes of 
addressing the particular circumstances in question. In particular, the point needs 
to be clearly made that it is not intended to form a model for any future legislation. 

12. If you wish to discuss any aspect of this letter with the BLS, please do not hesitate 
to contact the Chair of the Corporations Committee, Bruce Cowley, on 07 3119 
6213 or via email: bruce,cowley@minterellison,com or the Chair of the Insolvency 
and Reconstruction Law Committee, Michael Lhuede, on 03 8665 5506 or via 
email: mlhuede@piperalderman.com .au. 

Yours faithfully, 

John Keeves, Chairman 
Business Law Section 

cc The Hon Michael Mischin MLC 
Attorney-General 
10'h Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 

The Hon Dr Mike Nahan MLA 
Treasurer 
14'h Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 

Mr John Quigley MLA 
Shadow Attorney-General 
POBox 2024 
CLARKSON WA 6030 

Mr Ben Wyatt MLA 
Shadow Treasurer 
POBox 4373 
VICTORIA PARK WA 6979 
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Our Ref: 
Email: 

.lL&..~.J Y. 

MPB:JTS:140125 
jsambrook@hardybowen.com 

LAWltBRS 

18 June 2015 

Dr Mike Nahan MLA 
13th Floor 
Dumas House 
2 Havelock Street 
West Perth WA 6005 

Dear Dr Nahan 

Bell Group Companies (Finaiisation of Matters and Distribution of Proceeds) Bill 
2015 

1. We write to you in your parliamentary capacity in respect of comments you have made 
as Treasurer of the Western Australian government regarding the Bell Group 
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 (Bill). 

2. We act for WA Glendinning & Associates Pty Ltd (WAG), a long time creditor of the 
Bell Group Finance Pty Ltd (in liquidation) (BGF), with an admitted proof of debt of 
$183,310,909.04 (Debt). 

3. We refer to some of your recent statements in respect of Bill detailed below: 

(a) Media Statement 'New Legislation to Finalise Bell Group Case' dated 5 May 
2015 (Media Statement); 

(b) ABC Drive interview with John McGlue dated 22 May 2015 (Interview); and 

(c) Perth Now articie 'WA Treasurer Mike Nahan dismisses legal community's 
concerns about legislation to finalise Bell Group case' dated 4 June 2015 
(Article). 

4. In the course of those recent statements, you have made a number of inaccurate and 
misleading statements and allegations against WAG, its officers, its lawyers and 
lawyers in general, which we set out and respond to below: 

(a) From the Media Statement 

"There are now effectively only four major creditors of Bell - ICWA, The 
Australian Tax Office and two parties which are or which represent 
professional litigation funders or distressed asset speculators. " 

Response 

Levell, 28 Ord Street, West Perth W A 6005 
PO Box 1364, West Perth WA 6872 

Tel: +61 8 9211 3600 Fax: +618 9211 3690 
Liability limited by a scheme approved under Professional Standards legislation 
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LAW1TERS 

Dr Mike Nahan MLA 
Treasurer of Western Australia 18 June 2015 

It is not correct to say that there are only four major creditors. There are five 
major creditors including the liquidator of Bell Group (UK) Holdings Limited ( in 
liquidation) (BG (UK)) who has claims for $55M and circa $300M. The $55M 
claim relates to monies currently held on trust by the liquidator for BG (UK) 
and the $300M is a claim in relation to monies taken from a subsidiary of BG 
(UK) in the most unusual and suspicious of circumstances. Just why the 
Government has seen fit to take away $55M from the beneficiary of a trust is a 
mystery to all reasonable observers but, no doubt, especially to the liquidator 
of BG (UK). None of this has been explained by any of your public statements. 

WAG is not and does not represent a professional litigation funder and is not a 
distressed asset speculator. WAG is an Australian proprietary company with a 
sole asset being the Debt. 

We assume that you are drawing the public's attention to the fact that Hugh 
McLernon, a director of IMF Bentham Limited (IMF), a well known litigation 
funding company, is also a director of WAG. There is no relationship (beyond 
that common directorship) between IMF and WAG and your attempts to 
insinuate such a relationship are regrettable. Moreover, your negative 
portrayal of professional litigation funding is myopic, given that this is exactly 
the role undertaken by the I nsurance Commission of Western Australia 
(ICWA) in the Bell Group litigation. 

(b) From the Media Statement 

"We do not intend to allow this litigation to consume a third decade, as well as 
a great deal more time, money and precious limited resources of this State." 

Response 

You correctly refer to June 2014 as the date upon which the settlement in this 
matter was finalised between the liquidator and the banks. You fail to make it 
clear that not all of the creditors were parties to that litigation and that none of 
them (other than ICWA) had any control over the course of the litigation. The 
whole thrust of your statement, however, is to falsely give the impression that 
the creditors (other than ICWA) were not only involved, but were also 
responsible for the delays, in the litigation. What you have repeatedly said 
publicly since introducing the Bill has sought to foster a false belief in the 
minds of others that WAG is one of the parties responsible for the time taken 
up by the Bell Group litigation. 

(c) From the Interview 

841114_7.docx 

"There !Jas been since 2013 a pool of money to be distributed and all we've 
seen is one court case after another and it appears that this litigation is going 
to be ongoing, if nothing is done you can see litigation for another decade or 
more going on." 

Response 
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LAVvlTBRS 

Dr Mike Nahan MLA 
Treasurer of Western Australia 18 June 2015 

841114J.docx 

As you said in the Media Statement, the funds were actually deposited with 
the liquidator in June 2014. In the ensuing eleven months, the following 
litigation was commenced in Australia: 

(i) the liquidator made application to the Supreme Court of Western 
Australia for an order in favour of ICWA and others under Section 
564 of the Corporations Act for a payment to be made to those 
parties in light of the financial support they gave to the litigation 
against the banks (COR 146 of 2014) issued on 4 August 2014; 

(ii) ICWA commenced proceedings to put before the Supreme Court 
a number of questions in relation to which it sought resolution so 
as to improve its position in any distribution of the funds (COR 
202 and 208 of 2014); 

(iii) ICWA commenced proceedings in the Supreme Court to achieve 
membership of the committee of inspection of Bell Group 
Finance Pty Ltd (in liquidation) (COR 179 of 2014) issued on 15 
September 2014; and 

(iv) the liquidator made application for the removal of the Bell Group 
Limited liquidator (COR 122 of 2014). This matter was filed on 25 
June 2014 and finalised on 21 August 2014. 

(v) WAG commenced proceedings to overturn the decision of the 
liquidator not to admit circa $19.3M of its claim (COR 162 of 
2014). This matter was filed on 25 August 2014 and finalised on 
9 December 2014. 

(vi) the liquidator made application for adjudication on a question of 
conflict (COR185 of 2014). The application was filed on 24 
September 2014 and consent orders were filed on 23 October 
2014. 

As can be seen, all of the material litigation issued and remaining outstanding 
in Australia since receipt of the $1.7B was issued by ICWA or the liquidator. 

In any event, there is no credible basis upon which to infer that the litigation in 
respect of the distributions to Bell Group creditors will consume a "decade or 
more" of court time. 

Furthermore, to imply that this justifies the State intervening in the manner 
proposed by the Bill is entirely misguided. The Bill not only imposes a State 
apPointed body as the adjudicator for liquidation distributions (in a matter in 
which a State owned body is a major creditor with a disputed claim), but also, 
and most significantly, the legal basis upon which the disputes will be 
determined. 

To imply that such a draconian approach is a necessary response to a 
perceived risk of creditors exercising their legal rights under the laws of this 
State and the Commonwealth is simply not credible. 
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LAWYERS 

Dr Mike Nahan MLA 
Treasurer of Western Australia 18 June 2015 

(d) From the Interview 

"There's a number of groups that bought distressed debt some years ago, who 
are professional litigants and who are stretching this on through litigation in the 
Australian courts, in the British courts, in the courts all around the world." 

Response 

In addition to the hyperbole involved in "the courts all around the world", the 
balance of the quote is also completely inaccurate in relation to WAG. WAG 
took no part in the Bell Group litigation and did not appoint solicitors and 
counsel until 28 November 2013. WAG is, by no stretch of anyone's 
imagination, a "professional litigant" and it is certainly not stretching out the 
litigation against the banks through the Australian courts, the British courts or 
the courts all around the world. 

Your reference to the "British Courts" is presumably a reference to the matter 
of Plaza BV versus the Law Debenture Trust Corporation pic which was 
issued in June 2014 and stayed in favour of the jurisdiction of the West 
Australian courts on 16 January 2015. 

The only outstanding litigation at the time of the introduction by you of the Bill 
was thus that issued by either ICWA or the liquidator within the preceding 9 
months. 

(e) From the Interview 

841114_7.docx 

"The people who bought distressed debt, one ofthem bought it for $175, who 
hasn't been funding the litigation, who are using the courts around the world to 
leverage and they're demanding $200M in exchange, OK" 

Response 

That is clearly and unequivocally a reference to WAG and it is completely and 
unequivocally untrue. In all fairness, it must be withdrawn. It is wrong andlor 
misleading in at least the following particulars: 

(i) WAG made long and concerted efforts to become a co-funder of 
the Bell Group litigation with I CWA, the Australian Tax Office 
(ATO) and Bell Group N.V. (in liquidation) (8GNV). WAG was 
repulsed in those endeavours after taking the matter as far as 
complaining to the Australian Securities and Investments 
Commission about the conduct of the liquidator in refusing to 
deal with its request to become a funder. The existing funders, 
including ICWA, actively opposed funding from WAG; 
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LAVVllBRS 

Dr Mike Nahan MLA 
Treasurer of Western Australia 18 June 2015 

(ii) WAG is not using courts around the world to leverage a result for 
itself; and 

(iii) WAG has never demanded $200M in exchange for that leverage. 

(f) From the Interview 

"If we did nothing it would go on for years, we would probably be left with 
nothing. If we do not fund this we will be left with nothing. The law is not 
perfect. The court process is expensive. People can use this, particularly if we, 
the ICWA, is paying all the bills, they will drain us until there's nothing left." 

Response 

Again, most of the content of this passage is inaccurate and/or incomplete as 
follows: 

(i) At the time the Bill was introduced by you, the creditors were not 
faced with a binary choice between the Bill and years of litigation. 
The Bill was introduced as the creditors were about to assemble 
for a well prepared mediation in Singapore. The Bill could and 
should have been held off until after the mediation failed - if it did 
fail; 

(ii) ICWA would be left with nothing if, and only if, it was entitled to 
nothing. There is a very strong argument that ICWA is not 
entitled to any payment on its bonds because they are totally 
subordinated to the claims of all other creditors. In addition, 
ICWA is not entitled to any payment in relation to the JN Taylor 
debt (purchased by ICWA at the time of its funding for cents in 
the dollar) and ICWA is clearly entitled to no payment in relation 
to the Western Interstate transaction. The only likely payment to 
ICWA in respect of BGF would arise from its funding of the 
litigation. In that regard, it is no different to any other litigation 
funder; and 

(iii) It is fatuous to suggest that ICWA would be the only party paying 
for the court processes that have been put in place since the 
formal liquidation began. Each party will pay their own legal costs 
and those who succeed will be repaid those costs. Thus, ICWA 
will be the only party paying legal costs if it is unsuccessful. 
ICWA will not be drained unless its claims are totally, or in the 
main part, without foundation. 

(g) From the Interview 

"It is a legal process, whether it's legitimate, that's the question." 

Response 

841114_7.docx 5 



LA,\¥YERS 

Dr Mike Nahan MLA 
Treasurer of Western Australia 18 June 2015 

Our client and we consider it to be irresponsible of you to have called into 
question the legal system in Western Australia - especially when that call had 
been made in relation to litigation issued by ICWA and the liquidator. 

(h) From the Interview 

841114_7.docx 

"But people with large piles of money behind them are pursuing litigation to 
wear the process out and exploit it, to extenuate it, they have done it for 20 
years and they plan to do it for 10 years more, dissipate the $1.7B that's in 
there and hope they get a scrap. They only put in a few million dollars, in one 
case, $175, and are using and distorting the legal process to make hundreds 
of millions of dollars. It's time to say this is enough and let's stop it." 

Response 

It is difficult to know where to start in relation to this passage. The major 
points, however, are as follows: 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

(vi) 

your reference to "$175" clearly means that you are including 
WAG in your commentary; 

it is untrue for you to say that WAG is pursuing litigation to wear 
the process out, to exploit the process or to extenuate it (WAG 
has no litigation pending and was completely vindicated in the 
litigation it undertook against the liquidator); 

as pointed out above, neither WAG nor any of its legal advisors 
have been involved in litigation "for 20 years". On the contrary, 
they have only been involved for a very short period of time; 

WAG has a simple debt and, pursuant to the law, it has proved 
that debt to the satisfaction of the liquidator such that he has 
admitted it to proof in the liquidation. That is all that WAG has 
done - every step has been done according to law and does not 
deserve your opprobrium. You are criticising WAG for exercising 
its legal rights; 

WAG does not intend to dissipate the $1.7B or any part of it. It 
simply seeks to obtain its legal entitlement - whatever that might 
be according to law; 

We do not understand your reference to "hope they get a scrap". 
WAG is not looking for a scrap - it is looking for payment of its 
due entitlement as quickly as possible. That is why it agreed 
(along with ICWA and the other creditors) to the initial mediation; 
and 

(vii) it is untrue to say that either WAG or its legal advisors are 
"distorting the legal process to make hundreds of millions of 
dollars". That passage seems to be highly defamatory of WAG, 
its officers and the legal professionals involved in the WAG claim. 
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Dr Mike Nahan MLA 
Treasurer of Western Australia 18 June 2015 

(i) From the IntelView 

"This is a distorted system and the purpose of the bill is to put a stop to it and 
put an allocation of funding fairly and effectively to all the participants, and not 
waste another 20 years and billions of dollars feeding a legal frenzy." 

Response 

The current lawyers for ICWA, BGNV and ATO have been acting for their 
clients for many years, advising them in relation to the litigation funding for the 
actions against the banks. The lawyers for BG (UK) and WAG have only 
recently been retained and had nothing whatsoever to do with the litigation 
during the previous 20 years. They have not been involved in a legal feeding 
frenzy. They have simply been doing their job. They deselVe your clearest 
apology. Your reference in this intelView to the litigation issued by ICWA and 
the liquidator (referred to in the response to item (c) above) potentially wasting 
another 20 years and billions of dollars is in our view groundless and 
misleading and should never have been made by a Minister of the State 
speaking to the public in order to reassure them that the destruction of 
personal property rights by the Bill was justified and should be accepted by 
them. 

(j) From the Article 

"But Western Australia's Treasurer Mike Nahan has strongly rebuked the 
criticisms, saying the State Government was "stopping the gravy train" the 
legal community had "ridden for 20 years"." 

Response 

ICWA paid out approximately $200M to the liquidator's solicitors to enable 
them to pursue the litigation, which eventually gave rise to the $1.7B. That 
seems to be a result which should be a matter of congratulation to the lawyers 
employed by the liquidator rather than the castigation you have heaped upon 
them. ICWA undertook the funding of this litigation in circumstances where it 
was a completely subordinated creditor. That was a courageous undertaking, 
but itforms no basis for the criticisms you now deliver to the people ICWA 
engaged to achieve its purpose. 

(k) From the Article 

841114_7.docx 

"Dr Nahan said their comments were "disappointing" while saying any 
suggestion the laws erode the rule of law was "misplaced". 

Response 

It is impossible for us to understand how any Minister of the State could 
consider the Bill not to erode the rule of law. The Bill seeks to: 

(i) appropriate personal property to the State without compensation; 

7 



Dr Mike Nahan MLA 
Treasurer of Western Australia 18 June 2015 

(Ii) deny the creditors of the Bell Group Companies the right to have their 
entitlements determined by the Supreme Court applying the law 
which governs such entitlements in this country (namely the 
Corporations Act); 

(iii) leave the creditors to the prerogative of the exercise by a statutory 
authority (Authority) of a largely unfettered discretion, and where, in 
so far as they go, the matters to be considered by the Authority are 
clearly designed to prefer one creditor over all others, namely the 
State-owned ICWA; 

(iv) allow the Authority to operate outside the rules of natural justice, and 
to deny the creditor's any appeal from the Authority's decisions and to 
restrict any judicial review to jurisdictional error only. 

Moreover, the Bill also provides that there is no obligation upon the Authority 
to distribute all of the assets that it is to inherit from the Bell Group 
Companies, with the beneficiary of that scenario being the State (in whom all 
undistributed assets are to vest). 

Then there is the exposure of the creditors and their legal representatives to 
the potential of committing a criminal offence if they do anything whatsoever 
with a view to defeating the achievement of the stated objects of the Bill. On 
the face, of it, that would include an otherwise lawful challenge to the validity 
of the Bill if enacted. 

Put simply, the Bill erodes a number of principles which are fundamental to the 
legal system of this country. 

(I) From the Article 

"all creditors are facing further decades of litigation and this intractable 
problem only has a solution in legislation, this is the only way out." 

Response 

You present to the public and the Parliament only a binary solution between 
the Bill and decades of litigation. That was not the only way out. There was a 
third alternative which was well underway. It is a matter of some amazement 
to us that you have never mentioned the existence of the mediation, which 
was about to take place in Singapore, when you introduced the Bill. 

(m) From the Article 

841114_7.docx 

"Dr Nahan said 'the legal community's criticism was unsurprising because of 
the financial benefit it stood to gain if the current situation continued. I 
appreciate that the bill might not be popular for some lawyers who have 
racked up over $500M in legal costs without payment being made back to 
creditors. The WA Bar Association seeks to benefit by $200M by opposing the 
bill as this is the amount WA taxpayers have footed to date to fund the 
litigation'. " 

8 
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Dr Mike Nahan MLA 
Treasurer of Western Australia 18 June 2015 

Response 

These comments are scandalous and beneath the dignity of your office. 
Nothing more need be said about them but to simply set them out in print once 
more. We trust they are the product of your media advisors rather than your 
own truly held attitude to our legal system. 

5. WAG considers you to be duty bound by your public office to place the full facts before 
Parliament when it reconvenes to consider the Bill to ensure that all members of 
parliament can consider the Bill in a fully informed manner, not least due to the 
unprecedented financial self-interest of the State of Western Australia in adopting the 
legislation proposed in the Bill. 

6. The comments detailed in paragraph 4 which refer to the legal advisers engaged by the 
parties to this matter have no basis or legitimacy whatsoever and wrongly discredit up
standing members of the legal profession engaged in the conduct of matters arising 
from the Bell group liquidation. 

7. The local legal profession is governed by a code of conduct enshrined within the Legal 
Profession Act 2008, the Legal Profession Conduct Rules 2010 and the Western 
Australian Bar Association Conduct Rules. Accusations that lawyers are acting in a 
manner in contravention of their duties to the court and in breach of law and regulation 
is a contention that should only be made to the Legal Practice Board of Western 
Australia and not freely canvassed in public, not least by a member of the State 
Government. This issue is only amplified when the accusations are made in such 
hyperbolic and unsubstantiated public statements by the Treasurer of the Western 
Australian government. 

8. WAG requests that you immediately publically retract and withdraw the comments 
referenced above in respect of itself and its legal advisers and reserves all its rights 
with regard to the same, including without limitation, to write to all members of 
Parliament to inform them of the gross inaccuracies in your public statements and your 
failure to present in such statements a balanced account of the matters pertaining to 
the Bill. 

Yours faithfully 

Hardy Bowen 

841114J.docx 9 
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22 June 2015 

The Hon. Dr Mike Nahan 
13th Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 

By email: Minister.Nahan@dpc.wa.gov.au 

Dear Treasurer 

The BeUi GrollI' NV <In liquidation) (BGNy) 

Level 28, 108 St Georges Terrace 
Perth WA 6000 

GPO Box 2537 
Perth WA6001 

T +61 8 9214 1444 
F +618 9214 1400 
E perth@fh.com.au 
www.ferrierhodgson.com 

The BeUl GrollI' Companles (FinaUisation of Matters and Oisuibu1tion of Proceeds) 
Bill 201 5 

I refer to the debate and consideration in detail of The Bell Group Companies (Finalisation 
of Matters and Distribution of Proceeds) Bill 2015 in the Legislative Assembly on 17 and 
18 June 2015. 

Having heard what you said during those debates, I am concerned that you have been 
badly misinformed. This misinformation is likely to be influencing your approach to BGNV 
which, as you may not know, has at all times been pushing for a negotiated resolution of the 
matters, contrary to what was said in the Chamber last week. 

I provide below a more detailed background to some of the issues which you raised in the 
Assembly and invite you to correct the record when the Assembly next sits. 

Mediat ion 

On 17 June 2015 you told the Assembly that the State had 'Yried mediation repeatedly" and 
that the Bill was intreduced '10 force mediation~ 

Unfertunately, beth of these statements are untrue. 

The record shows that ICWA has conSistently opposed, over the last two years, BGNV's 
attempts to convene a mediation to reach a negotiated settlement regarding the proceeds of 
the Bell litigation. Much of that record is the subject of without prejudice communications so 
I cannot refer to it in this letter. However, I am able to refer you to a number of open 
communications on the topic. 
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Under the funding agreements the liquidator 01 TBGL and BGF was obliged to institute his 
s.564 application with the court unless the funding creditors agreed to defer the application. 
BGNV's position was that the s.564 application should be deferred to permit the parties to 
mediate. This position was set out in a letter from my solicitors to the solicitors for ICWA 
dated 1 July 2014, a copy of which is enclosed for your information. Ironically, given your 
frequent disparaging comments about litigation, ICWA's posnion was that no mediation 
should occur until after the liquidator's s.564 action had been instituted and a separate 
action had been instituted and progressed by ICWA. That is, ICWA opposed BGNV's 
request for a mediation in favour of pursuing litigation. 

In July 2014 my legal representatives met with ICWA's lawyers to try and convince them to 
agree to mediate as soon as possible. We provided them with a paper (copy enclosed) 
explaining the reasons for BGNV's position. Paragraph 1 of the paper noted: 

BGNV and ICWA share a common goal. They wish, if possible, to resolve the Distribution 
Issues by agreement and thereby avoid the estimated 14 years of litigation that would 
otherwise ensue. BGNV and ICWA disagree as to the strategy to be adopted to achieve this 
goal. In particular, they disagree about the timing of any mediation and the role that the 
section 564 applications will play in bringing about that mediation. 

As noted above, BGNV's position was that mediation should occur immediately. ICWA's 
position was that mediation should be deferred until after litigation had been commenced 
and progressed. 

BGNV proposed that ICWA agree to defer litigation for six months during which time the 
parties could mediate to try and resolve their differences. ICWA never responded to 
BGNV's proposal. Instead Mr Woodings issued his s.564 action in August 2014 and ICWA 
issued its proceedings in October 2014. 

I am confident that if the time that was taken between July and October 2014 by ICWA 
preparing its proceedings had been devoted to mediation the distribution issues would have 
been resolved by now. 

It would appear from your comments to the Legislative Assembly that you were not aware of 
these developments. Neither ICWA, nor the State has "tried mediation repeatedly" as you 
suggested. Indeed, ICWA has not made a single request for mediation since the 
settlement with the Banks occurred in June 2013 and has consistently opposed BGNV's 
attempts to convene a mediation. Equally, it is wrong to suggest that the Bill was necessary 
"to force mediation". It was not. As the above summary of events shows BGNV has always 
been willing to mediate. The mediation in Singapore (scheduled for May 2015 and ultimately 
held in June 2015) only occurred because BGNV vigorously pushed the other parties to 
agree to the making of Court orders requiring such a mediation to be held. 

It is impossible to reconcile the above history of events with your statements to the 
Legislative Assembly. I assume that the explanation for those comments is that those 
instructing you either omitted to inform you of these matters or badly misinformed you about 
them. If so, I would be pleased to provide you with a briefing on this issue at your 
convenience. If you were already aware of these matters then I invite you to provide an 
explanation for your statements and a proper correction to the Assembly. 
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You have suggested to the Assembly that BGNV is playing games in the litigation which are 
designed to force ICWA to give up its entitlements (and thereby receive nothing) so that 
BGNV can obtain a larger award. This is not the case. I do not expect ICWA to give up its 
entitlements. Rather, I expect ICWA and all other litigants to try and protect their interests in 
the litigation and seek to enforce their rights. That is why BGNV consistently asked ICWA 
not to embark down the road of litigation. The delays in that litigation, of which you now 
complain, are of ICWA's own making. For example, even though ICWA issued its 
proceeding on 17 October 2014 it took ICWA over six months to formulate and provide 
details of its claim. In this time nothing could be done to advance the litigation. That is why 
BGNV's preference was for mediation and why BGNV repeatedly asked ICWA to review its 
litigation strategy and agree to mediate. For reasons which are known only to ICWA and its 
legal advisors, it preferred the litigation strategy over mediation. 

The ownershrp and ro ~e of BGNV 

On a number of occasions during your response to questions put by the Shadow Treasurer 
during the second reading of the Bill, you referred to BGNV as being "a Belgian stressed· 
debt fund" and "owned by the Plaza group", This is incorrect. 

BGNV was incorporated in the Netherlands Antilfes (now Curacao) to enable the WA 
empire of Robert Holmes·a·Court to raise capital from the European bond market. The sole 
shareholder of BGNV was initially TBGL and is now BGF. Plaza has never been a 
shareholder of BGNV, It has never and does not now own BGNV. 

The Beil Group issued AU$250 million and £75 million bonds in the Euro·bond market 
through BGNV, which on·lent the entire proceeds to TBGL and BGF in Western Australia , 
When TBGL and BGF went into liquidation and ceased paying interest to BGNV, BGNV 
became insolvent. BGNV was declared bankrupt in 1997 and trustees in bankruptcy 
("Curatoren") were appointed in Curacao under the supervision of the Judge Commissioner 
of the Court of First Instance of Curacao, I was appointed as Australian ancillary liquidator 
of BGNV under the supervision of the Supreme Court of Western Australia in the same 
year. 

While the Curatoren and I have entered into funding arrangements with Plaza to enable us 
to recover money for the benefit of BGNV's creditors, those funding agreements are arms· 
length agreements approved by our respective supervising Courts. The Curatoren and I 
have statutory and other duties to act with independence and in the best interests of BGNV. 
I am personally offended by the suggestion implicit in your statements to Parliament that 
BGNV is a conduit of Plaza or that Plaza controls BGNV, That suggestion trivialises the 
role of the Curatoren, the Judge Commissioner in Curacao, myself and the Supreme Court 
of Western Australia and reveal a profound misunderstanding of Australian insolvency law, I 
invite you to withdraw those comments and clarify the position at the first available 
opportunity. 

I also note that if the State intends that WA companies should continue to have access to 
international capital markets in the future, it is imperative that investors' interests in Western 
Australia be treated fairly and in accordance with the rule of law, It is also imperative that 
the State respects tile contractual arrangements that its instrumentalities have entered with 
overseas entities such as BGNV. Glib statements about Western Australia having an 
imperfect legal system and the need to override the rule of law to achieve a fair but not 
correct allocation of funds should be of concern to all of those who invest or are considering 
investing in the State, 
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It is clear from your comments and the comments of the Shadow Treasurer and the Shadow 
Attorney General, that you and the other members of the Chamber have a detailed 
familiarity with the objections raised by the Law Society of WA, the Law Council of Australia, 
the Australian Bar Association, the WA Bar Association and various political commentators, 
each of whom has doubted the constitutional validity of the Bill. It was also noted during 
debate that the validity of the Bill, when enacted, will be the subject of a constitutional 
challenge which will ultimately need to be determined by the High Court. 

I can confirm to you that BGNV will pursue such a challenge if the Bill is brought into law. 

It should come as no surprise to you that I have received advice that the Bill will be struck 
down by the High Court. One ground for such a challenge is inconsistency with 
Commonwealth legislation. As you are no doubt aware State legislation that is inconsistent 
with Commonwealth legislation is rendered invalid by s.109 of the Constitution. In this 
instance, the Bill is inconsistent with the Corporations Act 2001 (Cth), the Income Tax 
Assessment Act 1936 and 1997 (Cth) and the Tax Administration Act 1953 (Cth). 

The inconsistency with the Tax Administration Act 1953 (Cth ) is highlighted by the fact that 
the liquidator of the WA Bell Companies will be in breach of the Bill (when enacted) if he 
does not transfer the property of the companies to the Administrator. At the same time he 
will be in breach of the Tax Administration Act 1953 (Cth) if he does. Why do you consider 
it appropriate to seek to enact State legislation which is inconsistent with Commonwealth 
legislation when s 109 of the Constitution renders the former invalid? 

It is noteworthy that you did not seek to address these constitutional issues in your 
extended explanation of the Bill to the Chamber, notwithstanding that they were raised in 
the open letter from Upman Karas to the State Solicitor in May 2015 and Attorney General 
in June 2015. While a number of amendments were made to the Bill in the course of 
detailed consideration on 18 June 2015, I am advised that no amount of amendment can fix 
the fundamental constitutional flaws in the Bill. 

As the Shadow Treasurer noted, if the Bill is struck down by the High Court, that will be 
disastrous for the State. 

Way forward 

I applaud your desire to seel< to flnanse the Bell litigation in the near term. I am particularly 
pleased that the State now shares BGNV's longstanding desire to resolve these matters by 
negotiation rather than prolonged litigation. 

I also note your repeated and colourful references to Ine need to stop the enormous 
expenditure, use of court resources and delay in distribution of the proceeds of the 
settlement reached with the Banks in 2013. This, however, can only be achieved by a 
negotiated solution. Without creditor support for the Bill, constitutional challenges to the Bill 
and consequential matters will both delay the ultimate distribution of the proceeds of 
settlement and add to the expenditure by all parties, including the State. 
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It appears from the speech by the Shadow Treasurer on 17 June 2015 that the detailed 
briefing given by the State Solicitor to the Shadow Treasurer is to the effect that, in the 
absence of legislation, ICWA might receive nothing from the liquidation of the WA Bell 
Companies. You informed the Chamber that the State considers a payment to ICWA of 
$700 million would constitute a fair distribution of the proceeds of settlement in the 
circumstances. I expect you are aware that BGNV considers that a payment of $700 million 
is unduly favourable to ICWA given the extreme weakness of its legal position. 
Nevertheless, I remain of the view that the matter should be capable of a commercial 
settlement and that this is where your efforts would be better deployed and not in pursuit of 
legislation which is inconsistent with Commonwealth legislation. 

Garry Trevor 
Official Liquidator 

cc: The Hon Mr Ben Wyatt 
Shadow Treasurer 
Shop 2 
896 Albany Highway 
East VictOlia Park WA 6101 

By email: victoriaoark@mp .wa.gov.au 

cc: The Hon. Mr John Quigley 
Shadow Attorney General 
Ocean Keys Shopping Centre 
36 Ocean Keys Boulevard 
Clarkson WA 6030 

By email: john.guigley@mp.wa.gov.au 
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Dear Sir 
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Contact: Skip Lipman 
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Ref FER347:00253:SBFL0961 

The Bell Group Limited (in liquidation) and the Bell Group Pty Limited (in liquidation) 
Applications under section 564 of the Corporations Law 

We refer to your letter dated 27 June 2014. 

The liquidators' section 564 applications 

Our client agrees that it would be inappropriate for the liquidators to proceed with their section 564 
applications on the basis that the court lacks jurisdiction to "reward" the indemnifying creditors and 
can only make orders capped at the value of an indemnifying creditor's principal debt. Such an 
approach would, amongst other things, be a breach of the liquidators' obligations under the 
agreements for indemnification. 

In our client's view the liquidators are obliged to seek section 564 orders that mirror the terms of 
clause 7 of the agreements for indemnification. 

We have prepared draft orders in these terms, copies of which are enclosed for your consideration. Do 
you agree with these draft orders? If not, could you please let us know in what respects you disagree 
with them? 

Two options 

We note that the liquidators must bring their section 564 applications by no later than Friday, 11 July 
2014 (we understand that Completion occurred on 27, not 25 , June 2014). 

This gives us little time to review and consider the draft applications and supporting affidavits 
(assuming that the liquidators are prepared to give us thi s material), meet together to discuss our 
respective positions (and, if possible, agree the substance and form of the applications and supporting 
affidavits) and then engage with the liquidators' solicitors and counsel about these matters. 

If the section 564 applications are to be pursued at this stage, which is not Mr Trevor's preferred 
option, then it will be necessary to extend the II July deadline to enable the parties to engage with one 
another about the form and substance of the applications. We address this topic in the next section of 
our letter entitled "Timetable". 
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There is, however, a question whether it is in our respective clients' interests to pursue the section 564 
applications at this stage or whether they would be better off (as Mr Trevor believes they would be) 
deferring those applications pending broader negotiations on the distribution issues. We address this 
topic in the section of our letter headed "Pursuing the schemes of arrangement" 

Timetable 

If the section 564 applications are to proceed then it may be more appropriate to extend the time for 
the making of the section 564 applications from Friday, II July 2014 to Monday, 4 August 2014 on 
the understanding that: 

1. the liquidators provide us with drafts of the applications and supporting affidavits by no later 
than Mouday, 14 July 2014; 

2. we and our respective counsel meet together early in the week of 21 July 2014 to discuss our 
respective positions and, if possible, agree the substance and form of the applications and 
supporting affidavits; and 

3. if necessary, we and our respective counsel meet with the liquidators' solicitors and counsel 
early in the week beginning 28 July 2014 to discuss and, if possible, agree the substance and 
form of the applications and supporting affidavits. 

While our client would like to deal with these matters more promptly (if the applications are to 
proceed), the issues are complex and there are likely to be disagreements not only between the 
liquidators and the indemnifying creditors but as between the indemnifying creditors as to the most 
appropriate approach to be taken to the applications. In setting any timetable it is necessary to draw an 
appropriate balance between ensuring that matters do not drag on too long and allowing sufficient time 
to debate the issues and, if possible, reach agreement on them. If too short a timetable is set, the less 
likely it will be that the indemnifying creditors will be able to persuade the liquidators not to proceed 
with a "capped" approach to section 564, if that is indeed their current intention. 

Our client believes that the above timetable accommodates these competing considerations and is 
more likely to lead to a satisfactory outcome for our respective clients compared with insisting on the 
II July 2014 deadline. We look forward to receiving your comments on the proposed timetable. 

For the reasons given below, the pursuit of this timetable is Mr Trevor's second preference. His first 
preference is to embark upon a mediation or negotiation to resolve the distribution issues. In relation 
to the resolution of the distribution issues, we note your client's in principle agreement to seek to 
resolve those issues as soon as possible after: the section 564 applications are filed; some of the 
preliminary issues that may arise from the applications are dealt with; and all relevant issues and 
parties have been identified that will need to be dealt with. 

It would assist Mr Trevor's consideration of your proposal if you could identify what you mean by the 
"preliminary issues" that may arise from the applications. Is this intended to refer only to minor 
housekeeping matters which can be dealt with relatively quickly, such as setting a timetable for the 
filing of any additional affidavits? Or is it intended to refer to the determination of substantive matters, 
such as whether orders under section 564 can override the turnover trust, whether your client is a 
"creditor" for the purposes of section 564 in the winding up of BOF and whether orders can be made 
in its favour in that winding up? If the latter, then these "preliminary" issues are likely to take years to 
resolve as their determination will, no doubt, be subject to appeal(s). 
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This raises another consideration: how do you see the section 564 applications progressing? Is it your 
client' s intention to seek (or support) an adjournment of the applications once the preliminary issues 
arising from the applications are dealt with, so that the mediation(s) and negotiation(s) to which you 
refer can proceed? Or do you see those mediation(s) and negotiation(s) proceeding in parallel with the 
section 564 applications? 

Pursuing the schemes of arrangement 

One difficulty in proceeding with the section 564 applications at this stage is that the court, in making 
such orders as it considers '~ust", wi ll need to take into account all the facts and circumstances of the 
case. Not all of those facts and circumstances are yet known. In his 1996 judgment dismissing the 
liquidators' earlier section 564 applications, Templeman J pointed to a number of unresolved 
"uncertainties" which meant that the Court would not have been able to exercise its discretion had it 
found that it had jurisdiction to entertain the application. These uncertainties included: (a) what debts 
will be admitted to proof when outstanding claims are finally adjudicated and appeals concluded; and 
(b) what will be the effect of the Western Interstate Agreement? 

Both of these unceltainties remain. We understand, for example, that the position regarding the proofs 
of debt of ACn.., JN Taylor and WA Glendinning, amongst others, have still not been resolved and 
will not be able to be resolved until the parties have exhausted their rights of appeal. The court will 
therefore not be in a position to consider the proportion between the debts of the indemnifying and 
non-indemnifying creditors, something that Templeman] regarded as a critical problem in the original 
section 564 applications. Similarly, the effect of the Western Interstate Agreement is presently 
unknown and will not be known prior to the hearing of the application. Another unknown concerns the 
position of the Commonwealth, via the Australian Taxation Office. Plainly the court will need to know 
how much the Conunonwealth will receive. This is currently not known and wi ll depend on the 
outcome of any applications made by the liquidators to remit the general interest charge. In this regard 
we note that in relation to TBGL, the Australian Taxation Office has previously remitted all amounts 
in excess of the primary tax. Our client sees no valid grounds for distinguishing between TBGL and 
its subsidiaries in this regard. 

Consistently with Templeman ]'S earlier judgment, until the outcome of these "unknown" matters are 
"known" the court will not be able to weigh all the circumstances or exercise its discretion to 
determine what order is "just". This will mean that the applications wi ll need to be adjourned 
indefinitely, pending the resolution of the unknown matters. 

It was because of these, and other complexities, that our client understood that the liquidators' 
preferred course of action was to implement schemes of arrangement, if possible, rather than pursue 
the section 564 applications. If those schemes are implemented there will be no need to pursue the 
section 564 applications. 

There are three further complexities that arise. 

First, as you are no doubt aware, on or about 23 August 2013 BGF paid approximately $5.5 million 
into trust. We understand that Ashurst is the beneficiary of that trust. We also understand that on or 
about the same date a similar amount was paid into trust by TBGL, also for Ashurst. An issue arises as 
to whether the funds purportedly held on trust for Ashurst form part of the "Recovered Amount" (as 
we contend) and, if they do, whether Mr Woodings has breached the agreements for indemnification 
in disposing of BGP's and TBGL's beneficial interest in those monies by paying those funds into trust. 
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Secondly, in his report to the creditors of TBGL dated 23 April 2013 Mr Woodings indicated that the 
$50 million received by TBGL represented "cost recoveries received on behalf of the Monetary 
Recipients". That is, no part of the $50 million was received by TBGL beneficially. If this is right, 
then there is no "Recovered Amount" in the winding up of TBGL to which any section 564 order can 
attach. 

Thirdly, Mr Woodings has used principal and interest earnings from the Uncontested Amounts to fund 
ongoing costs and expenses of his administrations. BGNV has put Mr Woodings on notice that it 
considers this to be a breach of his obligations under the agreements for indemnification to use his best 
endeavours to procure section 564 orders of the kind required by clause 7. 

All of the above matters will need to be ventilated and considered by the court on the hearing of the 
section 564 applications. 

Mr Trevor considers that the interests of our respective clients, and the other indemnifying creditors, 
may be better served deferring the proposed section 564 applications for the time being in favour of 
trying to agree the key terms of a scheme(s) of arrangement. Realistically, those terms cannot be 
agreed, outside litigation, without our respective clients reaching agreement about the distribution 
issues, either by mediation or negotiation. 

At the moment there is a deadlock and the matter cannot proceed because: 

• there is little point pursuing a scheme of arrangement if the parties pursue the section 564 
applications. 

• there is no point pursuing the section 564 applications until all the facts and circumstances are 
known. Those facts and circumstances will not be known until the outcome of di stribution 
issues is finally known. 

• the distribution issues can only be resolved if the parties litigate those issues or resolve them 
pursuant to a scheme of arrangement. 

• a scheme of arrangement can only be formulated if our respective clients agree the distribution 
issues, either by negotiation or mediation. 

In our client's view there are only two possible options to break thi s deadlock. The first is to pursue 
the section 564 applications. The second is a negotiated outcome leading to the implementation of a 
scheme(s) of arrangement. 

As to the first option, there is a real risk that the liquidators will pursue the applications based on a 
jurisdictional cap. It is in neither of our clients' interests for this to occur. Even if we are able to 
persuade the liquidators to bring an application on an uncapped/reward basis there is a significant risk 
that that application will need to be adjourned pending resolution of the various uncertainties noted 
above. The first "option" is thus not really an option at all: the deadlock wi ll remain even if the 
application is made. 

As to the second option, thi s cannot be progressed unless our respective clients are willing to mediate 
(or otherwise negotiate) with a view to reaching agreement on the key terms of any scheme. If our 
clients are able to reach such agreement then they would need to pursue additional negotiations (or 
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mediation) with other key players. If, however, our respective clients cannot reach agreement between 
themselves further negotiation with others would seem to be pointless. 

Mr Trevor does not want to defer the making of the section 564 applications indefinitely if there is no 
prospect of our respective clients reaching agreement on the distribution issues. We note, however, 
your clients' willingness to participate in one or more mediations and negotiations to try and resolve 
those issues. The only question would seem to be, when should those negotiations commence: should 
they occur before or after the filing of the section 564 applications? 

Mr Trevor is firmly of the view that it would be preferable for those negotiations to precede the 
making of the section 564 applications, particularly given the risk that those applications may be made 
on a capped basis and will need to be adjourned in any event. 

Accordingly, he believes that there is merit in deferring the section 564 applications for, say 3-6 
months, during which time our respective clients (and the other indemnifying creditors) would engage 
in a mediation or negotiation to try and resolve the outstanding distribution issues. The aim of the 
mediation/negotiation would be to formulate, and agree, the key terms of a scheme of arrangement. If 
our clients were able to reach such agreement, then they could jointly pursue negotiations with other 
key creditors about those terms ultimately leading, if successful, to a scheme of arrangement 
propounded by the indemnifying creditors. In this way our respective clients would be able to pursue 
implementation of the scheme proposal more expeditiously than may otherwise be the case. 

Conclusion 

In short, our client considers that pursuing a mediation or negotiation would be a more favourable 
option for our respective clients to pursue at this stage, rather than proceeding with the uncertainties 
and complexities associated with the section 564 applications. 

We would be happy to meet with you and your counsel to discuss the above matters further. 

We look forward to hearing from you as soon as possible. 

Yours faithfully 
LIPMAN KARAS 

Skip Lipman 
Principal 
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Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 

This letter is an open letter. 

We refer to the introduction of the Bell Group Companies (Finalisation of Matters and Distribution of 
Proceeds) Bill 2015 into the Legislative Assembly on 6 May 2015. 

The Bill, if enacted, will be invalid 

The Bill, if enacted, will be constitutionally invalid as a result, amongst other things, of the operation 
of section 109 of the Constitution and the incompatibility of its provisions with Chapter III of the 
Constitution. 

The consequence of this is that unless the parties can reach a negotiated outcome about the distribution 
issues, those issues will need to be resolved in COR 146 of 20 14 and COR 208 of 2014. 

The liability of those involved with the preparation of the Bill 

It is clear that representatives of your office and ICW A have, for some time, been intimately involved 
in the preparation of the Bill. They have engaged in such conduct in great secrecy. They have done so 
in a manner designed to mislead both our clients and others, as well as the Supreme Court of Western 
Australia. 

It is a matter of public record that a mediation was scheduled to take place in Singapore on 12 and 13 
May 2015. The timing of the introduction of the Bill, three business days before that mediation was 
scheduled to take place, was not coincidental. It was designed to improve ICWA' s negotiating position 
at the expense of the other participants. Rather than achieve this goal, the consequence of the 
introduction of the Bill was to ensure that the mediation did not go ahead. 

The introduction of the Bill has important consequences for the personal liability of those involved in 
its preparation, including the Treasurer, representatives of the State Solicitor's Office and 
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representatives of lew A. Those consequences include liability for contempt of court and conspiracy. 
Those who are officers of the Supreme Court of Western Australia have additional exposures. 

Criminal contempt of court 

The introduction of the Bill represents a criminal contempt of the Supreme Court of Western 
Australia. 

We enclose, for your infOlmation, a copy of the decision of Cummins J in Dagi v BHP (unreported, 
Supreme Court of Victoria, 20 September 1995). The conduct of those who participated in the drafting 
and introduction of the Bill is indistinguishable from the conduct of those who took steps to introduce 
the Ok Tedi legislation, which was found to be in contempt of the Supreme Court of Victoria. 

If you suggest that there is any material difference between the conduct of those responsible for 
procuring, drafting and introducing the Bill and the conduct of those involved in Dagi then we invite 
you to identify those differences. 

Conspiracy to cause financial harm 

The introduction of the Bill also amounts to a conspiracy on the part of those responsible for it to 
cause financial harm to BONV. That harm will be caused by, amongst other things, the Authority 
confiscating the property of TBOL and BOF upon which BONV has a claim and extinguishing 
BONV's rights in respect of that property. 

Those who have engaged in this conspiracy, that is those who have participated in, assisted or 
facilitated the drafting and introduction of the Bill will be liable regardless of whether the means 
adopted by those persons to procure this end are otherwise lawful (see Crofter Hand Woven Harris 
Tweed Co Ltd v Veitch (1942) AC 435). 

Repudiation of agreements 

ICWA's conduct in procudng and assisting in the preparation of the Bill constitutes a repudiation of 
various agreements. In particular, we note that ICW A has repudiated: 

I. the Agreements for Indemnification dated 6 and 7 April 1995 as amended from time to time 
and the Reconfirmation Agreement dated 4 July 1997; 

2. the Inter-Creditor Agreement dated 21 March 1995 and the Post Termination Inter Creditor 
Agreement dated 23 September 1999 (PHCA); and 

3. the Western Interstate Share Assignment Agreement dated 13 March 1996 and the Western 
Interstate Inter Creditor Pooling Agreement dated 6 February 1996. 

BONV accepts ICWA's repudiation of the 4 July 1997 Reconfirmation Agreement and terminates that 
agreement. Our clients are still considering what action to take in relation to ICWA's repudiation of 
the other agreements and reserves its rights in this regard. 
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Breach of contract 

ICW A's conduct in procuring and assisting in the preparation of the Bill amounts to a breach of 
PTICA. Our clients' reserve all of their rights in relation to this breach, 

Next steps 

Our client's principal focus as the ancillary liquidator of BGNV is to comply with his duty to recover 
and realise as expeditiously as possible the assets of BGNV in this jurisdiction, Those assets comprise 
BGNV's entitlement to tlle Bell funds presently held by Mr Woodings. If a negotiated outcome can be 
achieved in which BGNV receives what it is entitled to, then the financial consequences of the matters 
addressed above will not be significant and it will be unnecessary for BGNV to pursue these avenues. 
If the matter is not resolved, we will seek our client's instructions as to the next steps to be taken to 
preserve its interests. 

Our clients are willing to attend a mediation on 9 - 11 June 2015 with a genuine intention to resolve 
the matters in dispute. However, given the above matters, any mediation premised on an assumption 
that the Bill has changed matters such that it is for ICW A to dictate to other parties what they will 
receive will be a waste of time. If that is ICWA's intended approach then it should say so now and the 
Government should pass the Bill so that the constitutional challenge that we have foreshadowed can 
be determined. 

We look forward to hearing from you. 

Yours faithfully 
LIPMAN KARAS 
per: 

Skip Lipman 
Principal 



OBJECTIONS TO THE BILL, SPECIFIC OBJECTIONS 

Funding by creditors 

The Government cavils at the suggestion that BGNV and other creditors have spent 

hundreds of millions of dollars upon the premise the Corporations Act governs their rights 

and obligations to support the litigation to enable the liquidator to recover a fund of $1.7 

billion dollars. 

To put that precisely in context, up to 1999 Bell Group NV and the Australian Taxation 

Office contributed between them approximately $25 million dollars (the amounts of 

approximately $20.5 million dollars and $4 million dollars respectively) to the funding of 

the litigation. At that time they both ceased to fund the litigation and, but for the fact they 

negotiated a free carried interest at that point, would have ceased to have any interest in 

any award under section 564 of the corporations legislation made with respect to recovered 

momes. 

The Insurance Commission has carried the entire funding burden since 1999 and has paid 

in aggregate, almost $200 million dollars to fund the litigation, and support the liquidator 

through to the successful conclusion of the Bell litigation, and produce the pool of funds 

over which creditors are now in dispute. 

BGNV spent $20.5 million for the benefit of the creditors generally, and as at August 2014 

slightly more than twice that in its own interest. ICWA spent nearly 10 times that (and 

therefore, accurately, hundreds of millions of dollars) for the benefit of creditors generally, 

in the expectation that agreements between the parties governed the distribution of the 

proceeds and would be honoured. Since 1999 the monies spent by BGNV have not 

advanced the case of the other creditors, indeed, as events have transpired, the involvement 

of BGNV, thought in 1999 to be essential, has proven not only to not be central, but 

detrimental to the other creditors. 

To provide funding for nearly 20 years, the Insurance Commission and other creditors have 

entered into a number of agreements. The interpretation of some of those agreements is 

now 1111ssue. 

Strictly, those agreements do not fonn part of the arrangements constituting the liquidation, 

and are not subject to the Corporations Act (and have been complied with by the 

liquidator, to the extent they call upon the COIporations Act in aid of their provisions). 



Regrettably the issues raised by, inter alia, BGNV as to the operation of those agreements, 

and their interaction with the provisions of the Corporations Act had a propensity to ensure 

that the provisions of the Corporations Act, upon which the funding creditors rely to claim 

two thirds of the recovered monies as a reward for taking the enormous risk funding this 

David and Goliath litigation, would not be engaged for a very long period of time. Indeed, 

ICWA was compelled to commence COR 208 of 2014 in the Supreme Court to fix the 

questions postulated by parties (often in elliptical tenus designed to ensure tactical 

flexibility). It did not have standing to fix all the issues, and in fact issues have continued 

to proliferate, most recently with a foreshadowed attack by BGNV upon the underpinning 

of a key historical transaction, a transaction from which it was more than happy to benefit 

from while it was funding the litigation. 

Existing rights 

The Govennnent accepts that the Bill involves an alteration of existing rights which 

presently governed the distribution arrangements, and which are the subject of the 

litigation currently before the Supreme Court. 

But after 20 years of litigation and creditors having spent over $250 million on legal and 

liquidation costs without yet receiving any return, the prospect of the creditors waiting 

many more years for a return and spending tens of millions more on litigation, involving an 

inevitable waste of the resources of the State, is not acceptable. From a policy perspective 

that is simply not an acceptable outcome. 

We strive for Justice, these days, to be "just, cheap and quick" and this litigation has to 

date been anything but, and the prospects are little better. 

The legal system of this State is second to none but, through the complexity of this case 

and the arrangements between the parties, and the extreme positions taken by some of 

those parties and their legal advisers in this case, it appears to be unlikely to be capable of 

delivering a return to the creditors within a reasonable timeframe and at reasonable cost. 

This is a sad reflection on the intractability of complexity in modem legal relations, and 

how that complexity can be engaged in a way which may be strategically or tactically 

beneficial, and is why we have had to introduce the Bill. 

The Bill provides for a fair, reasonable, and expeditious outcome for those who participate 

in the process it contemplates by which claims are determined, and funds held are 

distributed to those with justifiable claims against the Bell Group companies. 



Expropriation 

It has been said in some of the tabled correspondence and elsewhere, most particularly 

articulated by Mr Garry Trevor, the liquidator of Bell Group NV on a number of occasions, 

and by his public relations consultants and legal representatives, that the Bill effects an 

expropriation of private property without compensation. 

One must be emphatic that it does not. A change of the existing rights does not amount to 

an expropriation of those rights. Rather, existing creditor claims are to be vindicated and 

satisfied by alternative means which mitigate the effects of the complexity of the Bell 

Group corporate structure, and the arrangements between the major creditors. 

The legislation constitutes a statutory authority which perfonns many of the functions of a 

liquidator. That is, it gets in the property of the companies, and then it deals with that 

property in a particular manner specified in the Bill. The particular technique for dealing 

with the creditors' claims (which are converted into proofs to be made against the statutory 

fund) and the level of discretion which is conferred upon the Administrator of the 

Authority in resolving those claims, and making recommendations in relation to them, 

reflects the extraordinary complexity underlying the original transactions, and that the 

parties have managed to wrap around their dealings in the last 20 years. 

The prodigious appetite for litigation exposed by the parties dictates that the prospect of 

future litigation should be minimised. 

Consequently the assertion that the Bill involves removing personal property without 

compensation is not correct. At the moment none of the creditors have any fixed 

entitlement - they have claims which are in varying degrees disputed or liable to be 

defeated, reduced or varied. They are claims that are to be satisfied principally out of 

funds in the hands of a Bell Group company liquidator. 

The liquidator himself has no beneficial interest in those funds other than for his own fees. 

The Bill puts in place an alternative structure for the "liquidation" and administration of 

those funds, and the vindication of those claims. As you will see from the terms of the 

Bill, the Authority will take into account the claims of creditors in detennining the 

distribution of the property and liabilities of the Bell Group companies and in reporting its 

recommendation to the Minister. 



As the honourable Treasurer indicated in the Legislative Assembly, in identifying what 

might be a sensible outcome in tenns of returns for creditors, the Government does not 

anticipate any particular outcome. That task is in the hands of the Authority and its 

Administrator. Nevertheless, creditors will receive substantial, in some cases possibly 

absurdly generous, compensation for their investment in the Bell Group. 

The intention of the Bill is not, nor does it operate to, deprive any creditor or other person 

of funds they are entitled to. No one knows what they are entitled to, nor will they know 

for a very long time. The Bill is intended to ensure that all parties receive a considerable 

amount of money, representing a reasonable return on their entitlements, in a reasonable 

timeframe, without having to expend further time and resources unnecessarily. 

An attack upon the rule oflaw 

The suggestion is made that the Bill somehow represents an attack upon the rule of law. 

The Law Council of Australia in its "Rule of Law" principles document concedes that 

"what is encompassed under the banner of that phrase (Rule of Law) is a matter of some 

contest". 

Careful regard was given to the principles exposed by the Law Council of Australia's 

"Rule of Law" principles in drafting the Bill. 

Ultimately, the Government was forced to make a decision in relation to relatively drastic 

measures to cure a very "wicked" problem. 

Indeed, the Bill is a manifestation of the rule of law in operation. The Bill, if enacted, will 

represent the exercise by a sovereign democratic parliament of the right which it has, 

constitutionally, to regnlate the legal affairs of persons within its jurisdiction. That it 

constructs an alternative framework for the liquidation and administration of the Bell 

Group companies, to be undertaken in accordance with the tenns of the Bill, may not suit a 

particular creditor. But not all legal regimes will do so. Nor is it necessary that a legal 

regime be designed to suit the interests of a particular creditor. Insolvency administration 

regimes for many years have modified rights (including rights as to priority to property), 

applied different curial processes and standards for detennination, and conveyed different 

levels of discretion upon decision-makers (depending upon the subject matter) to effect, 

generally, the objective of the resolution of liquidations in a manner which is "just, quick 

and cheap" with the greatest return to creditors collectively. 



That is something in which, regrettably, the Bell Group liquidations have failed to date, 

and in which it is apparent they will fail in the future in the face of the avalanche of 

litigation, present and pending (in potentially multiple jurisdictions), that the size of the 

settlement fund has created. 

Interference with the court proceedings 

It is then suggested the Bill interferes with pending proceedings in the Supreme Court. 

That is another way of repeating the 2 preceding points. 

The Bill has been constructed, with some care, and with attention to the doctrine of the 

separation of powers, and the independence of the judiciary. 

It imposes no burden or limitation upon the Court in the exercise of its jurisdiction in 

relation to any pending cause or matter. It does not seek to bar access by any person, party 

or witness, in a pending cause. 

It does affect the subject matter of the litigation by tenninating (not adjUdicating upon) 

certain existing rights, transferring (not detennining the ownership of) certain property, 

and dissolving certain entities. The continuation of existing proceedings, with the 

substitution of the Authority as a party, is expressly contemplated by the Bill (clause 27 

(3)). Those proceedings may simply have no subject matter. 

It is a proper function of Parliament, as the High Court has only recently reconfinned, to 

change the law if Parliament thinks that necessary. That law will be valid even if it 

impacts upon parties presently engaged in litigation before the courts. 

Lack of Appeal Rights 

It is contended that the Bill allows the Authority to operate "without transparency" and 

without any protections of law, ousting the rules of natural justice and denying creditors 

any appeal or judicial review from the decisions of the Authority (other than for 

jurisdictional error). 

The purpose of the Bill is, as was made plain in the Explanatory Memorandum and Second 

Reading Speech, to bring to an end the proliferation ofiitigation between the creditors and 

to allow a distribution to take place for the benefit of all creditors. It will be inconsistent 

with the attainment of that objective to provide additional or alternative bases upon which 

the creditors could seek to litigate issues, relating to distribution. 



The whole purpose of the Bill would be frustrated by providing an alternative set of legal 

proceedings are to those currently in progress. 

Consequently, the rights of appeal and review have been limited to those which are 

constitutionally mandatory, and all other fonns of review and appeal have been curtailed. 

However, that is not to say that the operations of the Authority will lack transparency. The 

Authority is bound by the Financial Management Act 2006, and is obliged to report in 

accordance with that Act, and must also report upon the tennination of its activities, in 

accordance with clause 43, a provision inserted upon motion by the Opposition in the 

Legislative Assembly. 

The anti-avoidance provisions 

Recognising the propensity of those who might consider themselves adversely affected by 

the Bill to rearrange their affairs so as to minimise its impact upon them in a manner 

inimical to the achievement of the objectives of the Bill, the Bill contains anti-avoidance 

provisions operative from the date of introduction of the Bill. 

The penalties for breaching those anti -avoidance provisions are the same as those for a 

serious contravention of the Corporations Act to which, as a matter of policy, they are 

equated. 

That is not to say that the provisions are intended to, nor properly construed do, interfere 

with either the implied freedom of political communication, or the right of access to a 

court, and the Govennnent is confident that no court in Australia would so construe them. 

Nonetheless, clause 47 was amended during the second reading debate of the Bill to make 

that explicit. 

The govennnent is confident that the parties affected by this proposed legislation would 

have been aware of the offences created by the Bill shortly after (indeed within hours of) 

its introduction into Parliament and since the retrospectivity only applies from the time the 

legislation was introduced, realistically there is no danger that anyone would be prejudiced 

by insufficient notice. 

Sovereign risk 

The Government accepts that using legislation to resolve "commercial" disputes should be 

seldom resorted to and then only in the most extreme situations. 



However, the Government is not concerned that the Bill imports sovereign risk. In 

particular the issue between the parties to the Bell litigation are now, simply, a distribution 

dispute between the key creditors (which litigation is preventing a distribution to the minor 

creditors) . 

There is no investment in this State, or any real or tangible asset, productive enterprise, 

investment business or anything ofthat nature now the subject of the dispute. There are no 

commercial parties involved in the dispute. The parties are government bodies and, 

substantively, litigation funders. 

Compromise 

To answer the question as to whether other models have been considered, the legislation 

was explicitly drafted with the view to promoting an agreement in relation to distribution. 

The Authority is required to have regard to the objects of the legislation and, specifically, 

to prior agreements between the parties including the agreements which are otherwise 

avoided (to prevent collateral litigation in relation to them) and agreements which the 

parties may reach after the date of introduction of the Bill. While not bound by those 

agreements, they would doubtless be powerfully persuasive mandatory considerations, 

should such agreements be reached. 

Further the Honourable Treasurer m his second reading speech made plain that the 

Government is prepared to entertain amendments to the legislation to legislate a scheme of 

distribution if an arrangement could be reached, and encouraged the parties to reach such 

an arrangement. 

Provision Protective of the State, the Authority and ICW A 

Some objections have been made that the Bill contains provisions designed to benefit or 

protect lew A and the State, exemplified by the statutory release and discharges contained 

in the Bill, in particular with respect to lew A but also with respect to the State and the 

Authority. 

Because the Bill is intended to provide a solution to disputes framed by creditors to 

maximise their recovery, presently principally conducted between themselves and the 

liquidator, it would not be rational to leave open the possibility of yet further litigation, for 

the same purpose, but involving a different cause of action and target, namely leW A its 

officers, employees or agents. 



In that regard, the Bill anticipated threats that were subsequently made against ICW A, and 

State officers. The necessity of this provision has accordingly already been demonstrated 

by the actions of some of the parties. 

The protections inserted support the achievement of the objectives of the Bill. 

The role ofW.A. Glendinning 

I will note in particular that there has been some attempt to portray W A Glendinning, 

which bought about $183 million in debt for $125, as being a creditor in the same category 

or position as the Insurance Commission. 

It is said not to be a professional litigation funder, though I have described it as such 

above, or a distressed debt trader. 

Clearly W A Glendinning is represented by a professional litigation funder, but it has not 

funded a cent of the litigation (though it may have wished to do so, after much of the early 

risk of the proceedings had been eliminated). 

It plainly is a distressed debt trader - what other term could one use to describe a party 

which seeks payment of a debt of $183 million that it bought for $125 than a dealer in 

distressed debt? Distressed debt traders buy cheap debt and hope it gets more valuable 

because circumstances change. They may use aggressive tactics then to try to recover than 

debt. 

The investment has paid off: as the receipt of the amount indicated by the honourable 

Treasurer in debate in the Legislative Assembly would mean that those who now control 

W A Glendinning will produce a return on their investment of about 40 million%. 

Payment of what WA Glendinning is seeking would yield about 150 million %. 

That investment return would be obtained at the expense of the creditors who (mostly) 

didn't buy distressed debt and actually funded the litigation. 

Summary 

The object of the Bill IS, as is apparent from clause 4, intended to avoid the parties 

incurring further cost, expense, and time, and ensure a distribution of funds held by the 

TBGL and BGF liquidator in a reasonable time, and on a reasonable basis. The mediation 

process was not affected by that process. Parties were free to agree or not agree a 

distribution ofthose funds at mediation. 



The Bill provides for that and, as the honourable Treasurer said in the Legislative 

Assembly, the Government would be prepared to amend the Bill to accommodate a 

reasonable settlement. If no agreement is reached the Bill, if passed, will become the law 

of this State, and subject to the use of litigation to defeat it (a recurrent theme), the 

proceeds of the Bel1litigation will be distributed in accordance with its provisions. 


