
MEMORANDUM OF UNDERSTANDING 

BETWEEN 
THE GOVERNMENT OF AUSTRALIA 

AND 
THE GOVERNMENT OF 

THE PEOPLE'S REPUBLIC OF CHINA 
ON AN INVESTMENT FACILITATION ARRANGEMENT 

The Governments of Australia and the People's Republic of China ("the Participants") 
have reached the following understandings in relation to establishment of an Investment 
Facilitation Arrangement ([FA). 

I. An IF A for a project will be established between the Department of Immigration 
and Border Protection (DIBP) of Australia, or its equivalent, and a project company (the 
"project company"') in accordance with the provisions of this Memorandum of 
Understanding ("MOU"). 

Establishment oflFA 

2. The project company will be eligible to establish an IF A where: 

(a) 

(b) 

a single Chinese enterprise' owns 50% or more of the project company; 
or, where no single enterprise owns 50% or more of the project company, 
a Chinese enterprise holds a substantial interese in the project company; 

there is a proposed infrastructure development project ("the project") by 
the project company with an expected capital expenditure4 of A$150 
million over the term of the project; 

I A project company means either an Australian enterprise responsible for all the day to day oversight of 
the project, management of the vendors, or that initiates, finances and tenders for a major project; 01' a 
prime contractor that is an Australian enterprise and is responsible for the day-ta-day oversight of the 
project and management of vendors and tradespeople. 

2 "Enterprise" means any entity constituted or organised under applicable law, whether or not for profit, 

and whether privately or governmentally owned or controlled, including a corporation, trust, partnership, 
sole proprietorship, joint venture, association, or similar organisation; and a branch of an enterprise. 

3 "Substantial interest" is as defined in Australia's Foreign Investment Policy, available at 
www.firb.gov.au.namely. 'A substantial interest occurs when a single foreign person (and any associates 
- see section 6 of the Foreign Acquisitions and Takeovers Act 1975 for the list of 'associates') - has 15 
per cent or more, or several foreign persons (and any associates) have 40 per cent or more, of the issued 
shares, issued shares if all rights were converted, voting power, or potential voting power, of a 
corporation. 

4 "Capital expenditure" means funds used by a Project Company to acquire or upgrade physical assets 
such as property. 



(c) the project is related to infrastructure development within the food and 
agribusiness; resources and energy; transport; telecommunications; 
power supply and generation; environment; or tourism sectors; 

(d) the project company is registered as a business in Australia; 

(e) the project company agrees to comply with all Australian laws and 
regulations, including applicable Australian workplace law, work safety 
law and relevant Australian licensing, regulation and certification 
standards; and 

(f) the China International Contractors Association (CHIN CA) and the 
Depallment of Foreign Affairs and Trade of Australia (DFA T) have 
recommended the project and the project company meet the criteria in 
paragraphs 2(a) through 2(e). 

3. In order to meet the requirement of paragraph 2(f), CHlNCA will write to DFAT 
advising of a project company wishing to enter into an IF A for a project and will 
provide its recommendation that the requirements of paragraphs 2(a) through 2(e) have 
been met. DFAT will assess CHlNCA's recommendation in a timely marmer and, once 
satisfied the eligibility criteria have been met, within 20 days will notify DIBP in 
writing of its recommendation that the proposed project constitutes an eligible project 
("eligible project") under tbe terms of this MOU and provide a copy of that notification 
to CHlNCA. DFAT may request further information if necessary from CHlNCA in 
respect of demonstrating the eligibility criteria have been met. 

4. The areas which will be subject to negotiation between DIBP and the project 
company in respect of the eligible project will include: 

(a) the occupations covered by the IFA project agreement;' 

(b) English language proficiency requirements; 

(c) qualifications and experience requirements; and 

(d) calculation of the terms and conditions of the Temporary Skilled 
Migration Income Threshold (TSMIT). 

5. The project company may be asked to provide additional information by DIBP 
in respect of its requests for concessions in the above areas. Other than the areas 
referred to in paragraphs 4(a) through 4( d), the grant of visas will be subject to meeting 
all other Australian nomination and visa requirements. 

5 Occupations eligible for coverage by the IFA project agreement will include occupations listed as skills 
levels 1-4 in the Australian and New Zealand Standard Classification of Occupations. 



6. Following agreement between DIBP and the project company on the areas 
referred to in paragraph 4, an IF A ill be executed in a timely manner in the form of a 
deed of agreement between DIBP nd the project company. The IF A will set out 
guaranteed occupations and the terms ld conditions against which overseas workers 
can be nominated for a temporary skille isa for the purposes of the eligible project. 
The IF A will also record any requirements d conditions that the project company 
must comply wilh. There wi ll be no requ iremen r labour market testing to enrerinto 

~I.EA The IFA will be valid for four years from date of e~JX~~e ~~~;;~dt~ ICVh~~nJ~V/lJ~ 
of extension. w 11IV11r"~"· 

Issue of Visas under IF As 

8. Once the IF A is executed, direct employers (including, where applicable, the 
project company) on the eligible project can seek the endorsement of the project 
company to enter into a labour agreement under the IF A with DIBP to sponsor and 
nominate temporary skilled workers to be engaged on the project. A labour agreement 
will be entered into in a timely manner and will set out the number, occupations and 
terms and conditions under which temporary skilled workers can be nominated, 
consistent with the terms of the IFA, and the sponsorship obligations associated with the 
labour aglteement, including anY.I:.equirements for labour market testing. _ 

9. Employers will provide information as required by DIBP to meet the 
requirements for a labour agreement under the IFA. 

10. Complete nomination and visa applications submitted under an approved IFA 
labour agreement will be processed in a timely manner. 

I I. All direct employers under an TFA and workers granted visas under an approved 
IFA labour agreement will be required to comply with applicable Australian laws, 
including workplace law, work safety law and relevant Australian licensing, regulation 
and certification standards. 

Administrative Provisions 

12. The operation of this MOU will be reviewed by the Participants within two 
years of its commencement. 

6-Where labour market testing is required, employers may satisfy th is requirement by demonstrating tha 
they have first tested the Australian labour market and not found sufficient su itable workers. DIBP will 
make publicly avai lable information on how any labour market testing requirements could be met. 

/ 



13. Changes to this MOU may be made at any time by a written arrangement 
between the Participants through diplomatic channels. The date of effect of any such 
change will be stipulated in the diplomatic correspondence. 

14. This MOU takes effect on the date that the Pmticipants mutually determine and 
notify to each other in writing through diplomatic channels, and will remain in effect 
unless terminated. 

15. Any disputes between Participants which may arise over the interpretation 
and/or application of this MOU will be settled through direct negotiations and 
consultations. 

SIGNED in duplicate at Canberra on the 17th day of June 2015 in the English and 
Mandarin (standard Chinese) languages, both texts being equally authentic. 

For the Government of Australia: For the Government of the People's Republic of China: 
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tb guardian 
What would Howard do? How Tony Abbott 
could salvage China trade deal 
A lesson from recent political history could be the ticket to getting the Australian PM the deal he 
wants without alienating the nation's biggest trade partner 

Daniel Hurst Political correspondent 

Friday 28 August 201519.40 AEST 

Based on loud claims about racism and counter-claims of selling out Australian jobs, the 
political dispute between Labor and the Coalition over the China free trade deal would, 
on first glance, appear to be intractable. 

But putting aside the heavy rhetoric about "economic sabotage", it is possible the 
government could toughen up some details in the enabling legislation to secure Labor's 
support without sinking the entire agreement. 

Senior Labor figures have signalled they don't want to kill off the deal- that would be a 
very big call to make and would upset Australia's biggest trading partner - but are 
coming under significant pressure from unions and wary caucus members. They are 
therefore looking for some concessions to "safeguard" jobs. At the same time, party 
elder Bob Rawke has gently reminded the current leadership that cool heads should 
prevail. 

The political standoff in 2004 about the US free trade agreement is instructive. Then, as 
now, Labor was in opposition and claiming the Coalition government had failed to 
secure a good enough deal. One of the major concerns raised by Labor's then leader, 
Mark Latham, was the protection of Australia's pharmaceutical benefits scheme (PBS). 

The then prime minister, John Roward, argued the government was "totally committed" 
to the "historic" deal that it had negotiated, insisted that the PBS was safe, and accused 
Labor ofprioritising populist politics over the national interest. But he ultimately 
relented and allowed the implementation legislation to pass with Labor's PBS-related 
amendments that he maintained were not needed and could irk the US. 

"If the ultimate price of getting the free trade agreement, albeit with some risk in 
relation to ultimate acceptance for the reasons that I have outlined, is to accept a 
clumsy, unnecessary and undesirable Labor amendment, I will do so in the national 
interest, not in my own political interest," Roward said at the time. 

http://www.theguardian.comlaustralia-news/20 15/aug/28/what -would-howard-do-how-to. .. 24/09/2015 
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So when Tony Abbott sternly declares that the government "cannot change this 
agreement" and "cannot reopen the negotiations", it's important to distinguish between 
the text of the deal struck with China (not negotiable) and the associated bills that will 
be required to make any consequential changes to Australian domestic law (not yet 
presented to parliament; not necessarily fixed in stone). 

Yes, the enabling legislation cannot unpick details in the actual agreement without 
China's consent, but arguably there is some room to move. 

Take, for instance, the complaints from unions and Labor about a lack of assurances 
before workers are brought to Australia for major projects worth more than $150m and 
backed by Chinese companies. Their concerns are about ensuring "labour market 
testing" - a requirement that companies prove that they have tried to find local workers 
before turning overseas. 

A memorandum of understanding signed with China says there "will be no requirement 
for labour market testing to enter into" one of these overarching investment facilitation 
arrangements - but it does not close the door to the government requiring the direct 
employers of people to test the market. 

Once the umbrella deal is approved, companies can apply to the immigration 
department "to sponsor and nominate temporary skilled workers to be engaged on the 
project". The department will sign off any "sponsorship obligations associated with the 
labour agreement, including any requirements for labour market testing". 

Labor and the unions argue this is weak protection because it appears to be 
discretionary, leaving the labour market testing rule open to government policy of the 
day. 

Abbott has argued the claims are a beat-up because the existing rules will apply: "You 
cannot bring people in without labour market testing; you cannot bring people in 
without paying them Australian wages and working them under Australian conditions." 

If so, this would appear to be an obvious area where the enabling legislation could 
reinforce or clarify the current rules, as an olive branch to Labor which is in a tight spot 
given the forthright campaign being waged by its industrial base. 

Both the Coalition and Labor will have to decide how insistent they will be on holding to 
their public positions and to what extent they are prepared to risk the overall deal. 
Howard recognised he had to accept amendments to salvage the US free trade 
agreement. Abbott is yet to display the same willingness. 

The Labor leader, Bill Shorten, hinted on Friday at the potential for minor tweaks in the 
bills rather than a wholesale rewriting of the free trade agreement. "We do not believe 
that the safeguards which Mr Abbott and his Liberals are saying exist actually have the 
't's crossed and the 'i's dotted," he said. 

http://www.theguardian.comlaustralia -news/20 151 aug/2 8/what -would-howard-do-how-to... 24/09/2015 
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. And as we reported this week, the trade minister, Andrew Robb, has opened the door to 
"constructive" talks with his Labor counterpart, Penny Wong, albeit with a narrow scope 
for a breakthrough. Robb would not like to see the deal he negotiated fall over. Is some 
form of political compromise easy? No. But possible? Yes. 
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The Hon Andrew Robb AO, MP 
Minister for Trade and Investment 
Parliament House 
CANBERRA ACT 2600 

Dear Minister Robb, 

17 June 2015 

I have the honour to acknowledge receipt of your letter of this date, which reads as follows: 

In connection with the signing of the China-Australia Free Trade Agreement (the 
"Agreement") and discussions in relation to Chapter 8 (Trade in Services) and Chapter 10 
(Movement of Natural Persons), I have the honour to confirm the following understanding 
shared by the Governments of Australia and China: 

The Parties undertake to cooperate to streamline relevant skills assessment processes for 
temporary skilled labour visas, including through reducing the number of occupations currently 
subject to mandatory skills assessment for Chinese applicants for an Australian Temporary 
Work (Skilled) visa (subclass 457). Australia will remove the requirement for mandatory skills 
assessment for the following ten occupations on the date of entry into force of the Agreement. 

Automotive Electrician [321111] 
Cabinetmaker [394111] 

Carpenter [331212] 
Carpenter and Joiner [331211] 

Diesel Motor Mechanic [321212] 
Electrician (General) [341111] 

Electrician (Special Class) [341112] 
Joiner [331213] 

Motor Mechanic (General) [321211] 
Motorcycle Mechanic [321213] 

The remaining occupations will be reviewed within two years of the date of entry into force, 
with the aim of further reducing the number of occupations, or eliminating the requirement 
within five years. 

The Parties undertake to cooperate to encourage the streamlining of relevant licensing 
procedures and to improve access to relevant skills assessments. As part of this work, Trades 
Recognition Australia (TRA), the China International Contractors Association (CHIN CA) and 
other institutions 1 designated by the Chinese Government will cooperate with a view to 
expanding access to testing in China for an Australian Offshore Technical Skills Record 
(OTSR). 

The Parties undertake to review progress in the above areas, as well as discuss avenues for 
further cooperation in the areas of skills recognition and licensing, within two years of the date 
of entry into force of the Agreement. 

I Other institutions include relevant institutions designated by the Ministry of Human Resources and Social Security 
of the People's Republic of China 



I have the honour to propose that this letter and your letter in reply confirming that your 
Government shares this understanding shall constitute an integral part of the Agreement. 

I have the further honour to confirm that my Government shares this understanding and that your 
letter and this letter in reply shall constitute an integral part ofthe Agreement. 

Yours sincerely 

Mr Gao Hucheng 
Minister of Commerce 
The People's Republic of China 


