
Bennett Brook Disability Justice Centre
Independent Analysis by the Hon. Peter Blaxell and Professor

Colleen Hayward AM of Individual Plans, Programmes, and
Services for Residents

The Bennett Brook Disability Justice Centre ( the Centre ) was opened in
August 2015 as Western Australia s first specialised facility for detaining
‘mentally impaired accused’ who have a ‘disability’ as defined in the
Disability Services Act 1993. Although the Centre is designed to hold a
maximum of 10 people it has to date received only three residents.

On 31st December 2015 two of those three residents absconded from
the Centre by climbing over two security fences. Following that incident,
the Minister for Disability Services (Hon. Helen Morton MLC) has asked
us to perform an independent analysis in accordance with the following
terms of reference:

The analysis of individual plans, programmes and services for
residents of the Bennett Brook Disability Justice Centre to determine
the extent to which:

(1) Individual development plans, programmes and ser ices (as
specified in the Declared Places (Mentally Impaired
Accused) Act 2015:

a. assist residents to develop skills required to live,
and participate appropriately in the community and
be as independent as possible;

b. promote and assist the appropriate reintegration
of residents into the community;

c. are applied in a way that promotes the protection
and safety of the community;

d. develop skills that assist in reducing the risk of
residents offending or re-offending.

(2) Leave of Absences from the Centre are managed
appropriately to meet the care and development needs of
residents and to minimise the risk to the community.

1



THE DETENTION OF MENTALLY IMPAIRED ACCUSED

The detention of mentally impaired accused is governed by the
provisions of two acts:

• The Criminal Law (Mentally Impaired Accused) Act 1996 (The MIA
Act )

• The Declared Places (Mentally Impaired Accused) Act 2015 (The
DP Act )

These acts define a  mentally impaired accused  as any person who is
subject to a custody order under the MIA act. Such custody orders can
be made by the courts in respect of two categories of accused:

(1) Accused who are found not guilty of an offence on the grounds
of unsoundness of mind (s.22. MIA Act), and

(2) Accused who are found to be mentally unfit to stand trial, and
consequently have the charge against them dismissed without
any finding as to guilt or otherwise (s.19 (4) MIA Act).

When a court makes a custody order the mentally impaired accused
must be detained indefinitely until the Governor orders that that person
be released (s.24 (1) MIA act). The place where the person is detained
is determined by the Mentally Impaired Accused Review Board ( the
Board ), and that place can only be one of:

• an authorised hospital (when the accused has a mental illness that

is capable of treatment)
• a declared place (of which the Centre is the only one)
• a detention centre (when the accused is under 18 years of age), or

• a prison

When the Board decides that an accused should be detained in a
‘declared place’ operated by the Disability Services Commission (vis. the
Centre) that placement also requires the consent of the Minister.

In practice, when the Board is considering placing an accused at the
Centre the Disability Services Commission (DSC) is asked to carry out
an assessment. Very often the DSC is well placed to make that
assessment because it is already providing support to the accused via
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its In-Reach programme. Furthermore, a representative of the DSC is a

member of the Board, and takes a lead role in the assessment process.

The protection and safety of the community is the key consideration
during the assessment. Once the initial assessment is completed it is
considered by a panel comprising the DSC s representative on the
Board, the Centre Manager (or delegate), and the clinician who carried
out the assessment. The panel then makes a recommendation to the

Board as to whether or not the proposed placement should proceed.

The Board in reaching its decision considers the DSC assessment along
with any other materials or expert reports that it has obtained. Before it
makes any determination that the accused be detained at the Centre the
Board must:

• be satisfied that the accused has a  disability  as defined in the
Disability Services Act 1993 (Viz: an intellectual disability or
cognitive impairment) and that the predominate reason for that
disability is not mental illness,

• be satisfied that the accused is sixteen years or older,
• have regard to  the degree of risk that the accused s detention

in the declared place appears to present to the personal safety
of people in the community or of any individual in the
community.  (s.24 (5A) MIA Act).

If the Board does decide to detain the accused at the Centre it sends to
the Minister a statutory report containing a very comprehensive and
detailed summary of all of the accused s circumstances, and the Board’s
reasons for the recommended placement. The Minister then decides
whether or not to consent to the placement.

The materials that have been made available to us show that the
Minister does not always agree with the Board’s determination. In that
regard, it is clear that the Minister takes a fresh independent approach to
the risks of any proposed placement and is quite cautious in granting her

consent.
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THE PRINCIPLES AND OBJECTIVES APPLIED AT THE CENTRE

The operations of the Centre are governed by the DP Act. The Act is
highly prescriptive and very specific about how  residents  are to be
treated. One of the most fundamental requirements is that:

Residents are to be provided the best possible training, including
development programmes that promote their physical, mental,
social and vocational abilities. {s.5{2)).

Programmes and services for residents also must be designed and
administered so as to:

• respect the rights of residents to be treated with dignity, courtesy
and compassion; without discrimination or stigma; and with
equality of opportunity (s.6(1).

• be sensitive and responsive to the diverse and individual
circumstances and needs of residents taking into account their
age, gender, spiritual beliefs, culture or linguistic background,
family and lifestyle choices (s6(2).

• reduce the risk of residents offending or re-offending (s6(4) (a).
• assist residents to live, work and participate in the community and

be as independent as possible (s.6(4) (b).
• maximise quality of life for residents (s.6(4)(c).
• assist residents to be trained, developed and cared for in a manner

that is the least restrictive option in the circumstances taking into
account the need for protection and safety of residents and the

community (s.6(6).

The Act also stipulates that an  Individual Development Plan  is to be
prepared for each resident, and the resident is to be managed and is to
receive ‘care, support and protection’ as required by that plan (s.11 (1)).

However, all of these requirements are subject to certain ‘paramount

considerations’ which must be observed by an officer performing any
function under the Act (s.5). These paramount considerations, in order of

priority, are;
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(a) the protection and safety of the community;
(b) the  rotection and safety of residents;
(c) the best interests of residents who are not adults  (s.5(1).

THE RESOURCING OF THE CENTRE

The Centre is newly constructed, and is located on State Government
land at Caversham whic  has been used for disability support services
over a number of decades. It provides a very high standard of custodial
facilities which are perhaps the best in the State. It caters for a maximum
of 10 residents in accommodation units which each comprise one or two
bedrooms, a kitchen, laundry and sitting/ dining area. These
accommodation units are grouped with other common use and
administrative buildings so as to enclose a moderately large recreational
and garden area. The gaps between buildings are joined by security
fences, and a second (continuous) security fence surrounds the whole
complex. The overall design of the complex creates a relatively pleasant
custodial environment for residents within the secure area.

A total of 27 staff are based at the Centre and they comprise a DJC
Manager, two Business Managers, and two DJC Coordinators, each of

whom leads a team of eleven Disability Justice Officers. The teams wor 
two shifts per day seven days a week, and are rostered so that that
there is always a minimum of three DJ Officers on duty.

The Centre also receives support from three Disability Justice Clinicians,
a Disability Prevention and Diversion Officer, a Justice Coordinator and
a Justice Officer. All staff are under the overall control of the DSC s
Disability Justice Service Manager.

Clearly the staff at the Centre face a challenging, sensitive and often
complex task in fulfilling their responsibilities under the DP act. They
need the appropriate skills to be able to work with residents who have
intellectual disabilities as well as behaviours which are sometimes

difficult to cope with.
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With this in mind we have closely scrutinised the job descriptions for the
various positions and obtained information as to the qualifications,
experience and training of all appointee s to those positions. We note
that the job descriptions required:

• adherence to operational policies as part of their key work
description. (Clearly there is an expectation that DSC policies and
procedures are seen to be important and integral to the
responsibilities of staff).

• involvement in the development, implementation and review of
residents’ individual development plans.

• involvement in the management, review and implementation of

strategies to reduce challenging behaviours.
• an active seeking of, and participation in, learning experiences and

other professional development opportunities.
• maintenance of accurate and timely information on individual

plans, as well as reports and case notes  as required’.

• as an essential qualification, a Certificate III in Disability or other
human services disciplines or progress towards such a certificate.

• as a further essential requirement, experience in assisting
individuals in challenging situations to develop skills for
independent living.

• an additional requirement of knowledge/ skills/ abilities to apply
policies and procedures in demanding workplace situations.

We also note that all appointees were required to undergo intensive
training and induction over a total of 35 full days. This involved 50
sessions with 15 facilitators and appears to have covered a full range of

appropriate topics.

OPERATING POLICIES AND PROCEDURES

The staff at the Centre are assisted in the performance of their duties by
numerous written policies and procedures. The policies and procedures
that we have examined include the following:

• Operational Policy 4 - Individual Development Plan.
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Operational Procedure 5 - Risk Assessment.

Operational Procedure 6   Positive Behaviours Support Plan.
Operational Procedure 7 - Restrictive Practices and Behaviours

Management Plan.

Operational Procedure 10 - Cultural Diversity.
Operational Procedure 14 - Structured Activities.
Operational Procedure 13 - Meal Preparation, Dietary and
Nutrition Requirements.
Operational Procedure 18 - Residents  Risk Management and
Self-Harm Prevention.

Operational Procedure 20   Decision Making and Choice.

We also were keen to learn the manner in which staff are kept informed
on a day to day basis of everything that they need to know in order to
properly supervise and care for each resident. We are advised that at
each shift handover, outgoing staff complete a one page form headed
DJO Handover Minutes’ which records any occurrences of significance.

A more detailed record of occurrences is kept in electronic  Case Notes’

for each resident.

RISK ASSESSMENT

Risk assessment is one of the most important functions performed by
DSC in respect of Centre residents. It is in this way that DSC takes heed
of the  paramount considerations  in the DP Act, including the ‘protection
and safety of the community’ and ‘the protection and safety of residents .
Risk assessments also enable Disability Justice Services to design and
administer programmes and services which ‘reduce the risk of residents
offending or re-offending’.

The process of risk assessment commences at the time that the Board
starts to consider placing an individual at the Centre, and it continues
after placement by way of constant monitoring and regular review. Each
review assesses any changes in risk that have occurred and the
suitability, adequacy and effectiveness of the existing risk management
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strategies. The ongoing risk assessment (including reviews) forms part
of the resident s IDP and must be conducted by two appropriately
qualified persons with experience in different disciplines.

Each risk assessment is a formal document prepared in accordance with
a standard template (in the form of a comprehensive matrix). It identifies
the types of risk, the factors that give rise to them, and how these risks
can be prevented, controlled or managed. Wherever possible the risk
assessments identify potential  triggers  for risky behaviours. In
identifying risks and predicting future behaviour: the factors taken into
account include the following:

• the alleged offence history and possible reasons for that
behaviour;

• the resident’s behaviour in prison (as advised by the Department
of Corrective Services);

• information from the Board and from any agencies working with
the resident;

• relevant observations by In-Reach and Centre staff including
interaction with other residents, positive or negative behaviours,
and any incidents that the resident has been involved in;

• health or substance issues;

• family circumstances and relationships.

The goal of the risk assessment process is to give priority to the
protection and safety of the community, residents and staff; while at the
same time implementing risk management strategies which will allow
residents to develop independence, confidence, and the capability to live
outside the Centre. It is by striking this balance that DJS is able to train,
develop and care for residents in a manner that is  the least restrictive
option’ taking into account the safety and protection of others.

It is important to note that it is not just the judgments of DSC staff which
determine the outcomes of risk assessments. The initial risk assessment
is taken into account by the Board when it is deciding whether or not a
potential resident should be transferred to the Centre. It is also taken
into account by the Minister when deciding whether or not to consent to
such a transfer. Furthermore, the Board must prepare a report on each
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resident at least once a year and it has power to revoke the placement
at the Centre (s26 and 33 MIA Act). The leave of absence regime also
provides the Board with an opportunity to review the placement in the

event of any breach.

INDIVIDUAL DEVELOPMENT PLANS

The MIA Act stipulates that programmes and services at the Centre are
to be delivered in accordance with an Individual Development Plan for
each resident. The contents of I DPs are also specified by the Act (s.12)
and these include an outline of the proposed arrangements for
programmes and services which will:

• promote the resident s development, habilitation, rehabilitation and

quality of life;
• provide for the resident s, management care and protection;
• reduce the intensity, frequency and duration of the resident’s

behaviour that places at risk the health or safety of the resident or
others, including positive behaviour support;

• support the resident’s reintegration into the community;

The Act also requires that all residents be assessed (for the purposes of
each IDP) by at least two persons with appropriate qualifications or
experience from two different disciplines. An assessment by a qualified
behaviour support specialist is also required if the IDP has a positive
behaviour support component.

In Operational Procedures 4 and 6 DSC has separated these
requirements into two different flows. One process is led by a
behavioural support specialist and the resident’s key worker, and results
in a Behaviour Support Plan (BSP). The other process, led by the key
worker and relevant clinicians, receives wider input and results in the
IDP. Both processes have to be completed within appropriate timelines,
and there is provision for the IDP and BSP to be regularly (and
concurrently) reviewed.
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The preparation of the IDP focuses on understanding the resident s
supports, strengths and abilities as well as the barriers to achieving
goals. Potential long term goals are identified by the resident s  vision of
a good life’. These goals are then broken down into short term goals
which can be achieved within the duration of the IDP. In this regard 'the
vision, identification of goals and strategies are to be led by the resident
with support by staff and people involved in the IDP process’ (6.2 of
Operational Procedure 4).

The BSP focuses on positive behaviour support strategies which will
assist residents to manage their own behaviour. To this end the BSP

includes:
• primary prevention strategies to meet the resident’s specific needs

and to address influences;
• descriptions of challenging behaviour;
• techniques for identifying and addressing early signs of that

behaviour;
• reactive strategies to challenging behaviour when it does occur;
• the respondent’s need for additional supports or teaching;
• appropriate strategies for residents to self-manage their behaviour.

Operational Procedure 6 also provides for the adoption of restrictive
practices (vis, behaviour management medication, restraints, seclusion)

but only in exceptional circumstances. When this occurs a Behaviour
Management Plan (BMP) is to be developed as a part of the resident’s
BSP. The BMP is to comply with Operational Procedure 7.

In response to our request for DSC’s policy on sanctions and their
application (or not), we are advised that when supporting a person with
an intellectual disability the application of a punitive action in response to
non-compliance, is in many situations, not the most appropriate reaction.

The individual may not have the cognitive ability to link non-compliance
of a past request with the sanction being applied. The development and
application or model of support that responds to non-compliance with
positive reinforcement and encouragement using the positive behaviour
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framework is recognised within the disability sector as the most

appropriate response.

We deal below with the particular IDPs and BSPs which have been
developed for the three residents who have been placed in the Centre to

date.

ARRANGEMENTS FOR LEAVE OF ABSENCES

The ultimate goal of all programmes and services at the Centre is to see
residents return to the community (which in most instances will only be
achieved with continuing DSC support). To that end the DP Act requires
that programmes be designed to assist residents to live, work and
participate in the community and to be as independent as possible. The
Act also requires that residents be trained, developed and cared for in a
manner that is the least restrictive option taking into account the need for
protection and safety of themselves and the community.

Self-evidently this goal will only be met by a staged, gradual and
supervised transition back into the community. It is for this reason that
most IDPs provide for a programme of leave of absences from the
Centre. As leave of absences are available for all  mental impaired
accused  under the MIA Act, some accused who transfer from prison to
the Centre are already subject to a programme of staged releases into

the community.

It is important to note that leave of absences are not readily granted.
They can only occur if the Governor, on the recommendation of the
Board, allows the Board to make a leave of absence order in respect of
a specific accused (s.27 MIA Act). Such a recommendation is not made
until there has been a great deal of assessment and research into the
viability of a leave of absences regime for the particular accused. If the
Governor does allow the Board to make a leave of absence order then
the Board can only do so once it has had regard to the degree of risk
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that the accused might present to people in the community and the
likelihood that he will comply with leave of absence conditions.

All leave of absence orders made in respect of residents at the Centre
have been subject to various rigorous conditions. Those conditions have
typically allowed leave of absences from 9.00am to 9.30pm for purposes
of  community reintegration  to attend specific locations (e.g. the
resident s family home, a particular supermarket store or a recreational
facility). While on leave of absence the resident is always accompanied
by one or two staff members (usually two), one of whom must be male.
The conditions also often allow supervisory staff to be supplied by a
named external provider.

The conditions usually require that the resident remain in ‘line of sight’ of
supervising staff at all times while on leave. Other typical conditions
allow overnight stays at a specified residence while in the company of
two staff members. The common feature of all leave of absence orders

made to date in respect of Centre residents is that the conditions
imposed ensure very strict supervision of each individual while he is in

the community.

Each leave of absence visit in the community is thoroughly documented.
A plan of the proposed leave of absence is prepared beforehand by the
DJC Coordinator and then approved by the DJC Manager. This plan
sets out the purpose(s) of the leave of absence, the specific place(s) to
be visited, the times of arrival and departure at each location, and the
identities of the staff who are to supervise. The transport arrangements
and risk management measures are detailed, and contingency plans are
specified covering ‘escape’, ‘medical emergency’ and ‘communications

failure’. Much of this information is duplicated on a separate 'LOA
Movement Schedule’.

On the day of the leave of absence there are ‘sign in’ and ‘sign off
procedures for supervisory staff which are documented in a ‘Residents
Leave of Absence Recording’. This document includes a ‘Pre LOA
Briefing’ of ‘items taken, resident’s mood, health care issues, and outfit
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for the day . (This last item is obviously for the purpose of identifying the
resident in the event of an escape).

Upon the return of the resident to the Centre, supervisory staff undergo
a debriefing and also complete a written  LOA Feedback’ with the
following headings:

• What went well for the resident on LOA?
• What could have been done better?
• The resident’s behaviour and any changes to behaviour.

© Any potential risk, situations or incidents that arose and/ or need to
be managed in future.

• Resident’s feedback.

THE INDIVIDUAL DEVELOPMENT PLANS OF CURRENT RESIDENTS

Our preceding comments describe the legislative framework and
requirements, the operations and resourcing of the Centre and the
processes for the development and implementation of each resident’s
Individual Development Plan (IDP) and Behaviour Management Plan
(BMP). Essentially, this is the context in which the Centre operates and
the principles and processes to be applied to each Centre resident.

We considered it important to examine how these principles and
processes have been applied to each of the current residents.

In each case a Resident Needs Assessment was completed which
detailed resident needs towards independence/ reintegration into the
community. Specifically, this assessment covered resident self-care;

mobility; communication; interpersonal interactions and relationships;
learning, applying knowledge and general functional tasks and
demands; recreation and leisure; community and economic life;
domestic life; working and education (if employed/ attending education);
health and safety; and self-direction.
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As the focus with Needs Assessments is to support each resident
towards functioning in the community, the aspects identified within them
were appropriately specific to the respective resident noting his abilities
to understand such items as timetables for the use of public transport,
social norms, boundaries and personal space; his ability for self-control
and response regulation; and his ability to comply with a prescribed
medication regime if one is in place.

Each resident also had in place specific initial, admission and risk
assessments. We considered these, as well as the IDPs and BMPs,

while asking ourselves the question of whether the particular resident
could develop the skills necessary to reintegrate, albeit with ongoing
support from DSC; the extent to which this could happen while
promoting the protection and safety of the community; and whether his
programmes would assist in reducing the risk of offending or re¬

offending.

The relevant details in respect of each resident, were as follows.

Resident 1:
• Behaviour noted as  responds to firm boundaries, concise

instructions and distraction 
• English is this resident s second language
• A detailed medical history is noted including the determination of

guardianship
• The admission assessment classifies the intellectual impairment

applicable to this resident including the consequent medical
management regime

• It is noted that some of the resident s medical conditions mean
there will be some further cognitive decline over time

• Family circumstances are noted, as is the fact that the resident
responds best to directions given by older men and senior women

• The Detailed Risk Assessment is in the standardised form and
includes the risk areas, concerns, factors and protective strategies

as well as the management of the resident in an environment that
mitigates risk
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Line-of-sight requirements for all community interactions are

specified
• The resident s Structured Day File incorporates personal hygiene,

medication, exercise, and life skills
• Activities are noted with these taking account of resident interests

as well as the needs identified in the relevant Needs Assessment

• Centre-based chores are articulated; as is a morning fitness

programme

• No education programme is detailed
Handling money, organising meals, cleaning and other life skills
are all noted as problematic but these are covered in the resident’s

individual development plan
• Risk assessment covers harm to self; harm to others; harm from

others; offending behaviour; health and wellbeing; medication
management; inappropriate social behaviours; substance abuse;
risk of leaving a supervised area or absconding; damage to
property; financial risk; other areas of risk

• Reintegration issues that may need consideration are noted along
with strategies to address these

• Initial safety plan specifies the need for continuous and direct line-
of-sight at all times during waking hours; constant supervision or
monitoring during night/ sleep periods

• File also contains detailed log of daily incidents that detail aspects
of note - dates and times are noted in all cases though it is not
clear how these inform the individual development plans

Resident 2:
• A detailed medical history and diagnosis is presented, as is

guardianship arrangements
• Educational abilities note the resident has  memory deficits’ and

therefore lacks empathy; has a poor working memory; limited
capacity to learn and comprehend information; and is illiterate and

innumerate

• The resident’s family circumstances are described and family

support is said to be good
• The resident’s behaviour is noted as  no diagnosed psychiatric

disorder 
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A physical assessment undertaken post absconding on 31
December 2015 noted the need for a drug programme to be in

place
A Comprehensive Health Assessment Programme (CHAP) notes
the resident is mentally impaired but without a definitive diagnosis
The resident s file contains information and a checklist for
depression in adults with an intellectual disability but this does not
appear to have been completed. Alternatively, the completed form
is not included so we are unable to ascertain if the resident suffers

from depression
Risk assessment covers harm to self; harm to others; harm from
others; offending behaviour; health and wellbeing; medication
management; inappropriate social behaviours; substance abuse;
risk of leaving a supervised area or absconding; damage to
property; financial risk; other areas of risk
It is noted last year’s annual health assessment was not completed
due to the resident declining to fully participate
A  Hospital Passport’ to assist hospital staff during periods of
admission/ attendance is on file
The resident’s Structured Day File incorporates personal hygiene,
medication, exercise, and life

Activities are noted with these taking account of resident interests
as well as the needs identified in the relevant Needs Assessment
Centre-based chores are articulated; as is a morning fitness

programme

An Education programme is specified including targets, learning
objectives, suggested teaching resources and how learning will be
evidenced. Other life skills such as being able to read the time, bus
timetables and the like are included
The need for addictions treatment as a high priority is also noted
but the extent to which this is in place is not known
The initial assessment report notes impact of substance use on
otherwise apparently successful overnight leave of absence
arrangements (including during incarceration)
Factors that contribute to offending are also noted
The resident’s individual development plan indicates the resident is
not currently on any regular medication and details the goals set



o Leave of absence orders are detailed including who provided the
supervision and whether there were breach issues

Resident 3:
• Resident guardianship is noted
• The resident s Health Profile pro-forma notes developmental delay

and post-traumatic stress syndrome plus language barriers

© Previous behavioural difficulties are noted but it is not clear the
extent to which these behaviours are to be mitigated/ managed in
the resident’s individual plans

• A physical assessment notes the resident is illiterate and
innumerate; and that there is no formal psychiatric diagnosis

• The resident’s file includes a checklist for determining risk of
depression in adults with an intellectual disability but this is not

completed
• The resident’s file includes his  Hospital Passport’ and information

about specific medication as well as a health action plan
• The resident’s Structured Day File incorporates personal hygiene,

medication, exercise, and life

• Activities are noted with these taking account of resident interests
as well as the needs identified in the relevant Needs Assessment

• Centre-based chores are articulated; as is a morning fitness

programme
• An Education programme specifies targets, learning objectives,

suggested teaching resources and how learning will be evidenced
• The resident’s initial assessment notes poor self-regulation;

disregard or understanding of social rules; poor decision-making
skills; disinhibiting effects of alcohol; impact on effectiveness of
programmes of the resident’s limited mental capacity to

comprehend
• The resident’s file notes that a breach while on leave of absence

some years ago led to the MIARB changing the conditions of

future leave arrangements

• Initial assessment nominates low to minimum risk to the
community even though resident may be at risk of reoffending in

the future
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• The Risk assessment notes the resident has poor interpersonal
skills; limited understanding of rules/guidelines and therefore
difficulty in understanding the consequences of his behaviour;
being easily led by peers

• The resident s individual development plan indicates areas where
support/ supervision are needed in even basic tasks but this is
acknowledged by DSC (i.e: that resident will need fairly high level
of support for the rest of his life); including the articulation of goals
and the proposed methodology for achieving these

• Breaches of leave of absences are noted

• Safety and absconding plan nominates the safety of the
community as primary in the factors taken into account in the risk
summary

CONCLUSIONS

As the Centre has been operating for only five months with no more than
three residents, we have difficulty in arriving at any firm conclusions as
to the effectiveness of its plans, programmes and services. Our opinions

in that respect are necessarily based upon our predictions as to the
likely outcomes rather than on assessments of the progress achieved to
date. In any event, it is still early days in determining what progress has
in fact occurred with each resident.

Nevertheless, we are able to make findings as to the major factors which
are likely to determine whether or not the Centre’s plans, programmes
and services will be successful. In that regard, our independent analysis
shows that:

• The Centre is amply resourced to fulfil its role under the DP Act,
and it is equipped with excellent facilities and infrastructure.

• Staff at the Centre have appropriate qualifications and experience,
are well trained, and have been thoroughly inducted into their new
roles. Also, we are satisfied that the right type of applicant was
appointed to each position.
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• The staff take their responsibilities seriously, and receive clear
instructions from their superiors and from the Centre s written
Operating Procedures as to how they should perform their work.

• The Centre s Operating Procedures are very comprehensive, and

appear to cover all issues and contingencies that staff members
are likely to encounter while training and caring for residents.

• Having examined all relevant materials and interviewed particular
personnel, we consider that DSC has developed an exemplary
system for ensuring that staff are kept informed (on a day to day
basis) of everything that they need to know to properly supervise
and care for each resident. Overall we are impressed by the
quality of the work standards and practices that have been
implemented at the Centre.

• In respect of risk assessment and management at the Centre we

consider that the DSC is doing all that reasonably can be done to
meet its statutory obligations. We believe that the procedures and
systems in place strike a proper balance between prioritising the
protection and safety of the community, staff and residents while at
the same time delivering appropriate services to Centre residents.

Against the background of these general findings we now set out our
comments in response to each term of reference:

1(a): Assistance to Residents:

We believe that the Centre’s plans, programmes and services do assist
residents to develop the skills required to live and participate
appropriately in the community, and to be as independent as possible.
The extent to which this is happening varies from resident to resident;
and in each case there are formidable challenges to achieving these

objectives.

The necessary starting point is that there be a reliable assessment of the
potential capabilities of each resident given his intellectual disabilities
and residual skills. In our view, the very thorough and comprehensive
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assessments that occur prior to a resident being transferred to the
Centre do provide that reliable starting point.

From that starting point, an IDP is developed which charts a path
towards achievement of the required objectives. Because of the
disability that the resident is under, that path starts with what (to most
people) would seem to be very small steps (such as how to buy an item
at a shop and check the change, how to catch a bus, or how to book a
medical appointment). However, these basic social skills must be
acquired if the resident is to ultimately succeed with life in the
community. Also, it is by achieving such small steps that the resident
gains the confidence and the ability to take longer strides towards the
ultimate goal.

For these reasons we consider that the Centre s operational policy of
basing the goal setting in each IDP on  the resident s vision for a good
life’ is soundly based. In setting those goals it is most important not to
specify any which are unrealistic. The reality is that even with the most
successful outcomes it is unlikely that the resident will ever be able to
live completely independently in the community. With most residents, the
nature of their disability means that no matter what progres  they make,
they will always need some level of support from the DSC.

Nevertheless, it is our opinion that the IDPs we have seen do not
sufficiently articulate each resident’s vision of a  good life’. The IDPs
instead set out a multiplicity of goals which are ‘long term and broken
down into shorter term goals that can be achieved within the duration of
(3 months)’. (See 6.1 of Operational Policy 4). An example of this
approach can be found in Resident 3’s IDP, where the Goal Setting

section specifies:
- Three long term goals being: (1) to achieve a Conditional Release

Order, (2) to develop ‘appropriate interactions’, and (3) to develop
independent living skills.

- Four ‘Planned Goals  designed to achieve these long term goals,
namely: ‘support to maintain personal hygiene’, ‘engage in

meaningful activities’, ‘access LOA as per conditions’ and ‘referral

to adult literacy and numeracy provider’.
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- Numerous further  Strategy Goals  which provide details of the
programmes by which all of the previous goals are to be achieved.

Although this complex structure of goals provides a good guide to staff,
we doubt that the resident would fully understand them. He also may
perceive them as hurdles standing  n the way of his vision of a good life
rather than as milestones marking a clear path towards achieving that
end. We believe that IPDs would be improved if they focused on fewer
and perhaps only a single long term goal so that residents will have a
clearer perception of what lies ahead. Our recommendation to this effect

is set out below.

We are advised that even though assessments indicate that residents
have different particular interests, not all such differences are being
catered for. (For example, Resident 2’s programme of activities does not
include wood work which he has indicated a number of times that he
would like to be engaged in). We understand that the Centre has
difficulties in finding external providers who are willing to deliver such
individualised activities. We also note that with a few exceptions,
activities within the Centre tend to be routine and to have a ‘sameness’
about them. Obviously, a more individualised programme of activities for
each resident would reduce the prospects of boredom, and increase his
motivation to achieve IDP goals.

We believe that the quality of programmes and services could also be
improved by allowing more time for preparation of IDPs. At present,
IPDs must be completed within 20 days of a resident’s arrival at the
Centre. Even with the benefit of the pre-placement assessments, we

consider that 20 days is insufficient time to adequately explore with each
resident what programmes can best achieve his long term goal(s). We
have more to say on this subject in our recommendations below.

Notwithstanding these limited gaps in the present procedures we believe
that the present system of plans, programmes and services at the
Centre is operating well and is enhancing the potential of residents to
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develop skills, live and participate appropriately in the community, and to
be as independent as possible.

1(b) Reintegration into the Community.

As already noted, the successful reintegration of a resident back into the
community is unlikely to involve him living a life of complete
independence. In almost all cases, reintegration will only occur with the
resident receiving appropriate DSC support in the form of a live-in carer,
or alternatively, regular visits by (and activities with) a support worker.

The fundamental aim of all plans, programmes and services delivered by
the Centre is to assist residents to safely return to the community. The
most important contributor towards the achievement of this aim is
participation in the leave of absences (LOA) programme. It is only by a
system of gradual, supervised and safe transition back into the
community that there can be any hope of residents eventually being able
to live and survive in that environment without causing harm to
themselves or to others. A successful transition in this way is not only in
the best interest of the resident; it is also in the best interests of the
community generally. In this regard experience shows that even with
ordinary prisoners, a sudden change from a strict custodial environment
to complete and unlimited freedom in the community can be a recipe for
further trouble. This is especially so with prisoners or mentally impaired
accused who have an intellectual disability.

The prospects for future reintegration are also dependent upon the
effectiveness of all of the other programmes that are delivered under a
resident s IDP. We have already identified some possible improvements
to the Centre s policies and procedures. Subject to these changes we
consider that the plans, programmes and services currently provided by
the Centre do all that reasonably can be done to assist the appropriate
reintegration of residents into the community.

However it will only be known with a passage of time if those plans,
programmes and services will meet with success in that regard.
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1(c) Protection and Safety of the Community

All staff at the Centre are well aware that when performing their duties
they must give the highest priority to the  paramount consideration 
under the DP Act, namely the protection and safety of the community.
This message has been reinforced by their training, by instructions from
their superiors, and by the contents of the Centre s Operating
Procedures with which they are all very familiar.

The processes undertaken before a mentally impaired accused transfers
to the Centre also give the highest priority to the protection and safety of
the community. The risk assessment at that time is very thorough and is
carried out in accordance with a template which draws attention to all
possible categories of risk. This assessment is taken into account by the
Board when it givens specific consideration to the protection and safety
of the community. The risk assessment is once again taken into account
when the Minister decides whether or not she should consent to the

placement.

Following a resident’s transfer to the Centre the risk assessment is
reviewed yet again and further developed as part of his IDP. All
programmes developed in accordance with the IDP are designed so as
to give risk factors the highest priority. This all occurs within 20 days of
the resident’s arrival at the Centre.

Having carefully considered the operating procedures for risk
assessment and management at the Centre we consider that the DSC is
doing all that reasonably can be done to meet its statutory obligations.
We believe that the procedures and systems in place strike a proper
balance between prioritising the protection and safety of the community,
staff and residents while at the same time delivering appropriate
services to Centre residents.
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V -1.

1(d) Reducing the Risk of Residents Offending

All of the considerations referred to above in relation to risk assessments
and the manner in which staff perform their duties have a similar impact
in relation to the risk of residents offending. Obviously, by giving the
protection and safety of the community the highest priority, the
Operational Procedures at the Centre also reduce the future risk of
residents offending or reoffending.

Here again, we consider that all that can be done is being done in that

respect.

(2) Whether Leave of Absences are Managed Appropriately

It is of interest to note that only two of the three residents at the Centre
have had leave of absence programmes. Each of these two residents

has been able to participate in that programme because the Governor,
on the recommendation of the Board, made an order allowing the Board
to grant him leave of absence. Upon the Governor making that order it
did not mean that the resident was automatically entitled to leave of
absence. It was still a decision for the Board whether or not to grant
leave of absence, and before making that decision the Board had to
have regard to the  degree of risk that the accused might present to
people in the community and the likelihood that he will comply with leave
of absence conditions  (s.28 (3) MIA Act).

Accordingly, by the time of each resident s first leave of absence there
had been thorough assessments and vetting of his suitability for the
programme. We have referred earlier to the very rigorous conditions that
apply to leave of absence, and to the documentation that is prepared by
the Centre before and after each visit. Having careful analysed these
leave of absence arrangements we consider that they operate at a high
standard and in a very professional manner.

Upon enquiry we are satisfied that the external providers of supervisory
staff for leave of absences are properly qualified to perform those roles.
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It would appear that each provider is highly regarded within the disability
services sector, and has long experience in supporting individuals with
complex needs who have concerning behaviours and have come into

contact with the justice system.

We believe that the systems and arrangements at the Centre for leave of
absence pay proper regard to the  paramount consideration  of highest
priority, namely the protection and safety of the community.

Nevertheless there have been two instances where residents breached
their leave of absence conditions by absconding. On both occasions the
residents walked or ran away from their supervising officers and refused
their orders to come back. In one instance the resident was away for

more than a full day before returning voluntarily to the Centre. In the
other instance the resident was returned by the police after absconding
overnight. There is no reason to suspect that either resident committed
any offence while in breach of leave of absence.

It is important to note that in the particular circumstances of each of the
above breaches, the supervising staff were not entitled to physically
restrain the resident from walking or running away. The standard
instruction in the LOA Movement Schedule was that upon the resident
becoming ‘unauthorised  the staff were to immediately telephone the
Centre, which in turn had to immediately telephone the police (viz. it was
the responsibility of the police to apprehend the resident). The Centre
Manager also had authority to immediately suspend the Leave of

Absence.

While it is not clear in the records, our specific inquiries have confirmed
that the sanctions imposed for each breach were both timely and
appropriate. In each case, planned leave of absence arrangements were

immediately cancelled and the resident received one-to-one de-briefing
by management (based on behaviour management principles) to explain
that the absconding behaviour was completely unacceptable and would
impact on his progress towards release from the Centre. These key
messages were reinforced by all relevant Centre staff.
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RECOMMENDATIONS:

t.

(1)Goal setting in Individual Development Plans.

We recommend that the goals in each IDP be structured and
expressed in a way that the resident will readily understand
(when read out to him).

Ideally there should be a single long term goal expressed in
very simple terms (e.g.  To live at home with my family , or  To
live in a unit near my family ). There should then be as few as
possible subsidiary goals of a milestone character (e.g.  I will
not use drugs ,  I will not breach my LOAs”) which are
necessary precursors to achieving the long term goal. During
preparation of the IDP, these goals should be set out
diagrammatically and/ or pictorially so that the resident readily
understands them and gains a clear visual perception of what
he will have to do if he is to live in the community.

We also suggest that the details of programmes which will be
undertaken to achieve these goals should not be incorporated
into the goal structure, but should be set out in a separate
section of the IDP.

(2)Timelines for completing Individual Development Plans.

We recommend that the deadline for completing IDPs be
extended from 20 days after residents arrive at the Centre to
three months. We do not suggest any change to existing
procedures during the first 20 days, but recommend that the
document produced at the end of that period should be called
an  Interim Individual Development Plan”.
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We believe that a three month period for completion of each
IDP will result in goals being more closely attuned to the



resident s  vision of a good life’. It will also allow the resident
more time to develop a sense of ‘ownership’ of his plan. (viz. so

that he can feel that the IDP goals are his own rather than
something that is being imposed upon him).

(3) Programmes of activities.

We recommend that during the development of each IDP there
should be a greater focus on finding activities which excite the
interest of the particular resident. The aim should be to develop
programmes of day to day activities which each resident is
eager to be involved in.

When there are difficulties in finding providers willing to come
into the Centre to deliver particular services, consideration
should be given to using Leave of Absences so that the resident
can pursue activities externally. (It will be for the Board to
decide whether it is willing to include conditions in LOA orders

to this effect).

A full programme of activities for each resident should
commence within three months of his arrival at the Centre.

(4) Records of breach of Leave of Absences and of breaches

generally.

The one flaw that we have identified in the Centre’s generally
excellent record keeping is that we were unable to locate any
single document for each resident which listed any breaches of
conditions and the consequences which then ensued.

We recommend that a standard record of this nature be created
showing the date of the breach, the nature of the breach, any
resulting sanction (or other consequences), and the date that
the latter was imposed.



Obviously this record should not include minor infractions, but
should be limited to breaches which had the potential to cause
any risk to the community, to staff or other residents, or to the
resident himself.

(5)Continuous improvement in service delivery.

The task faced by DSC in operating the Centre in compliance
with the DP Act is a complex, sensitive and difficult one. There
is no precedent which can be applied by way of guidance, and
the true effectiveness of the current ways of delivering services
will only become known in hindsight.

In these circumstances it is necessary that there be regular
reviews of the Centre s operations as well as candid
assessments of what is working and what is not.

It appears to us that key personnel do have the willingness and
flexibility to be open to change if that should be shown to have
merit. It also appears to be part of the DSC culture that there
are frequent, open and frank exchanges of views.

Nevertheless we recommend that formal internal reviews of the
effectiveness of Centre operations be conducted at least
annually.



We are pleased to present the Minister with this repor  on the outcomes
of our independent analysis of individual plans, programmes and
services for residents at the Bennett Brook Disability Justice Centre.

Dated: 22nd January 2016
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ADDENDUM TO REPORT
ON INDEPENDENT ANALYSIS OF PLANS, PROGRAMMES AND
SERVICES AT BENNET BROOK DISABILITY JUSTICE CENTRE.

We feel compelled to make an additional recommendation on a matter
which we consider to be vitally important. This recommendation is not
included in the body of our report because it does not fall within our
terms of reference. We instead bring the matter to the Minister s
attention by way of this addendum.

The Minister will be aware that the number of  mentally impaired
accused’ currently within the prison system is relatively small, whereas
the number of intellectually or cognitively disabled prisoners is
significantly larger. Many if not most of those disabled prisoners would
have been eligible for placement at the Centre if the courts had imposed
custody orders (under the MIA Act) rather than terms of imprisonment.

This anomalous situation has come about as a result of the legal advice
that the disabled prisoners received at the time they pleaded guilty to the
offences against them. In this regard there has been a longstanding
reluctance by criminal defence lawyers in Western Australia to advise
intellectually disabled clients to seek custody orders under the MIA Act.
The reasons for this reluctance are entirely to do with the consequences

of such an order.

An example of those consequences can be found in the circumstances

of Resident 2. At the age of 14 years he was charged with offences
which would probably have resulted in terms of detention totalling
perhaps 1 year (and certainly no more than 18 months) if he had
pleaded guilty. He instead received a custody order, and at the age of 25
he has now spent more than 11 years in various forms of detention (viz.
in a juvenile detention centre, in prisons, and at the Centre).

The injustice of this outcome is obvious, and it explains why lawyers
usually advise their intellectually disabled clients to plead guilty.
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Paradoxically that advice also causes injustice when the client is in fact
not guilty (because of unsoundness of mind or otherwise). However in
practical terms a hard choice must be made between a finite prison term
and indefinite detention, and the former is usually seen to be better.

The programmes being implemented at the Centre are starting to
address this stain on our justice system. Intellectually disabled accused
subject to custody orders can now reasonably hope and expect an
ultimate release back into the community rather than indefinite
incarceration. However the legal profession will need to be fully
acquainted with the Centre s programmes if future intellectually disabled
accused are to be advised appropriately.

We accordingly recommend that the Disability Services Commission
undertake an education program directed at the legal profession and at
members of the Criminal Lawyers Association in particular. Lawyers
should be invited to visit the Centre to gain a full understanding of the
programmes it has to offer.

Dated: 22nd January 2016
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