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1. This is the First Draft Report (FDR) prepared pursuant to section 36(2) of the 
Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) 
Act 2015 (‘Act’).  It contains:  

 The Authority’s preliminary determination of the property and liabilities of 
each of the WABC under section 37 of the Act; and  

 The recommendations we are proposing to make under section 39 and 
section 40 of the Act. 

2. The Authority will provide this FDR to each person who gave particulars of a 
liability under section 34 of the Act.   

3. The report is provided on a confidential basis. In accordance with the Act 
this FDR is provided to persons under section 34(4) for the purposes of 
enabling them to make a written submission in respect of any matter relating 
to that person arising out of the FDR.   

4. Submissions are to be forwarded to the Authority within 14 days after the 
FDR is provided. That period will expire on 24 May 2016. These are to be 
provided: 

By email (preferably):  WABCAA@kordamentha.com 

By dataroom:   For details contact WABCAA@kordamentha.com 

By post:    Tottle Partners 
    PO Box Z 5405 
    St Georges Terrace  
    Perth WA 6831 
 
By hand:    Tottle Partners 
    Level 40, 108 St Georges Terrace, Perth 
    Between 9am and 5pm on business days (WST) 
 

5. Following review and consideration of any submissions received, the 
Authority may prepare further draft reports as necessary and provide them to 
creditors for further submissions. 

6. The Authority does not consent to the FDR being provided or disclosed to 
any third parties without the Authority’s prior written consent.  

7. Unauthorised copies of this FDR should be destroyed (including permanent 
deletion of any electronic copies) or returned immediately to the Authority. 
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8. We are conscious of object 4(h) of the Act, to avoid further litigation. 

9. To that end we have endeavoured to engage certain parties in a process 
towards agreement between creditors as to how the Fund might be 
distributed. As one would expect, we focused on the most significant parties 
first, being the Funders and Indemnifiers. 

10. We delayed our first draft report as we considered, as of the due date, that 
the prospects for an agreement between creditors were significant enough 
that a delay in providing our report would be in the interests of all creditors, 
and would be consistent with the objects of the Act. 

11. We no longer hold that view.  

12. Accordingly further delay serves no purpose and our report is provided to 
creditors herewith. 
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13. The Authority is tasked relevantly with delivering three outputs pursuant to 
the Act: 

 Under section 37: Determining the property and liabilities of each of the 
WABC;  

 Under section 39: Recommending to the Minister an amount (if any) 
payable from the Fund to each creditor of a WABC, or the property (if 
any) to be transferred to or vested in a person (instead of or in addition 
to the payment of money) in respect of the aggregate of all liabilities of 
all WABC to that person as a creditor; and 

 Under section 40: Recommending to the Minister an amount (if any) 
payable from the Fund to a creditor, or property (if any) to be transferred 
to or vested in the creditor (instead of or in addition to the payment of 
money to that creditor) as compensation for providing funding or an 
indemnity in relation to the Bell litigation. 

14. The outputs are to be delivered in the context of the objects of the Act which 
include inter alia (section 4): 

 Avoiding further litigation which would waste resources of the State of 
Western Australia and other persons and consume the Fund; 

 Providing appropriate compensation to the creditors who funded the Bell 
litigation; 

 Reflecting the circumstance that without the funding provided by those 
creditors there would be no Fund; 

 Distributing the Fund generally in accordance with the commercial 
substance of the agreements between the Liquidator and the creditors 
who funded the litigation. 

15. In the interim the Authority has functions and powers (as defined by sections 
9 and 10) as administrator of the 36 WABC, and the Authority maintains and 
invests the Fund of $1.8 billion. The 36 WABC are set out at Appendix B. 
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16. The legislation governing the Authority’s work is the Act, as amended from 
time to time. 

17. The Act gives the Authority absolute discretion: 

 In determining the property and liabilities of each WABC; 

 In determining the amount recommended to be paid to any creditor 
under section 39, and the priority of that payment; 

 In determining the amount recommended to be paid to a creditor of any 
kind under section 40 as compensation for providing an indemnity or 
funding in relation to the Bell litigation. 

18. The Act removes the WABC from the ambit of the Corporations Act 2001, 
with certain minor exceptions (section 6 of the Act). 

19. The Act voids ab initio various commercial agreements (section 26 of the 
Act): 

 Between the funding creditors; and 

 Between the funding creditors and the Liquidators; and 

 Between the Liquidators, including the Liquidator of Bell Group (UK) 
(‘BGUK’). 

20. The Act does not void the BGF Trust Deeds, the BGNV Trust Deeds or the 
TBGL Trust Deed which concern the two domestic and three Euro bond 
issues which, inter alia, give rise to certain turnover trusts on the part of 
subordinated creditors in favour of unsubordinated creditors. 



5. Information relied on  
 
 
 
 

Page 5 

Determining property and liabilities 
21. The Authority has had regard to the following matters for the purposes of its 

preliminary determination as set out in this FDR: 

 Establishment and investment of the Fund available to the Authority 
under sections 16, 17 and 22; 

 Accounts and statements given to the Authority by the Liquidator under 
section 33(1);  

 Books of the companies given under section 33(7);  

 Any report given under section 33(8). Note that at the time of writing, no 
such report has been requested; 

 Particulars of a liability given under section 34; and 

 Any other matters the Authority in its discretion considers appropriate. 

22. Before finalising our determination of the property and liabilities of each of 
the WABC under section 37, the Authority will also have regard to 
submissions received from creditors pursuant to section 36(6) of the Act.  

Recommendations as to payments with respect to liabilities 
23. In respect of the proposed  recommendations for payments to be made to 

any person, and the priority of those payments, the Authority has had regard 
to:  

 The objects of the Act; 

 Any agreement between any of the creditors as to the distribution of the 
proceeds of the Bell litigation, entered into after 12 noon on the day 
before the day on which the Bill for the Act was introduced into the 
Legislative Assembly. Note that at the time of writing, the Authority is not 
aware of any such agreement;  

 Liabilities under any guarantee or indemnity so as to avoid double 
recovery;  

 The Authority’s assessment of the value of unliquidated liabilities; 

 Recoveries that might be made by a creditor from subsidiaries of TBGL 
that are not WABC; 

 The relative size of each liability and the relative importance of the 
satisfaction of that liability to the relevant creditor; 

 The detriment to a creditor of not receiving payment of any liability in full; 

 Any amount paid by a creditor for the acquisition of, or of any interest in, 
a liability; and 

 Any recommendation as to the payment of compensation under 
section 40. 

24. Before finalising our recommendations, the Authority will also have regard to 
submissions from creditors as and when they are received. 

Recommendations with respect to funding or indemnities  
25. In respect of the proposed recommendations for payments with respect to 

funding or indemnities, the Authority has had regard to:  

 The objects of the Act;  

 Any agreement between any of the creditors as to the distribution of the 
proceeds of the Bell litigation, entered into after 12 noon on the day 
before the day on which the Bill for the Act was introduced into the 
Legislative Assembly. Note that at the time of writing, the Authority is not 
aware of any such agreement;  

 The amounts of funding provided; 

 The terms of any agreement under which that funding or indemnity was 
provided (including an agreement made void by the Act); 

 The extent of any risks assumed in providing that funding or indemnity 
(whether or not that indemnity is or ever has been enforceable); 
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 The extent of the benefit secured, or detriment avoided, by the WABC 
and its related bodies corporate on account of the provision of that 
funding or indemnity; 

 The extent of any benefits that may be received by the creditor from a 
related body corporate of a WABC that is not a WABC; and 

 Any other matters that it considers relevant. 

26. Before finalising our recommendations, the Authority will also have regard to 
submissions from creditors as and when they are received. 
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Establishment and investment of the Fund 
27. The Fund was constituted by the Act. The Authority has possession of the 

Fund. The Fund is invested in term deposits with registered banks (save for 
an allowance for working capital). 

Call for proof of liabilities 
28. On 15 January 2016 the Authority called for proof of liabilities pursuant to 

section 34 of the Act. The Authority approved the use of its Form 1 for that 
purpose. Following amendments to the Act assented to on 5 April 2016, the 
Authority called for proof of liabilities from creditors or persons who claimed 
to be creditors of Maranoa Transport Pty Ltd ACN 009 668 393 (In 
Liquidation) which had, by that time, become one of the WABC. 

29. In addition to notices given to each person whom the Authority reasonably 
believed to have been a creditor of a WABC immediately before the transfer 
day, on 20 January 2016 the Authority published a notice in a daily 
newspaper circulating in Australia and in newspapers circulating elsewhere 
requiring any person who believed that they were a creditor of a WABC 
immediately before the transfer day to give to the Authority, within 30 days 
after the publication of that notice, full particulars of all liabilities of the 
company in relation to that person. Another notice was published in the 
same newspaper on 22 April 2016 to take account of the inclusion of 
Maranoa Transport in the WABC. 

30. Finally, the notice published on 20 January 2016 in the daily newspaper 
circulating in Australia was brought to the attention of a number of parties 
the Authority believed may have considered themselves creditors of one or 
more of the WABC. 

31. The schedule of advertising is reproduced below: 

Newspaper Date of Publication Page Jurisdiction 

The Australian 20 January 2016 21 Australia 

The Financial Times 21 January 2016 21 United Kingdom and 
online throughout 
Europe and the USA 

De Telegraaf 21 January 2016 T12 Netherlands 

The Straits Times 
The Australian 

26 January 2016 
22 April 2016 

C16 
33 

Singapore 
Australia 

 
32. The Authority has received more than 100 Form 1: Proofs of Liabilities. 

These form part of the basis of the preliminary determination in Section 8 of 
this Report. For completeness, the Liquidator has also filed a further 44 
alternative claims against the Authority directly which essentially repeat the 
claims against certain of the WABC.  We have not taken these up in our 
preliminary determination.   

33. The Authority has drawn on certain other resources in addition to the Form 
1: Proofs of Liabilities that it received.  

Late claim received 
34. Since the due date for responses to our section 34 notice, we have received 

a further claim from the Liquidator in a sum of $2,671,587. The claim was 
received on 2 May 2016 and withdrawn on 4 May 2016. The claim relates to 
Liquidator’s fees. In the circumstances we have not had opportunity to 
determine the claim but we have reserved funds to cover the claim as a 
contingency. To any extent the contingency is not required, we will 
recommend the relevant funds be distributed to the Funders and 
Indemnifiers in the proportions of our recommendations below. 
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Review of other resources 

35. The Authority has reviewed certain public information including but not 
limited to: 

 Parliamentary materials and records relevant to the Bill (now the Act); 

 Judicial decisions in the course of the Bell litigation; 

 ASIC records; and 

 Bankruptcy reports of BGNV. 

36. The Authority has reviewed and will continue to review books and records 
and information provided to the Authority by the Liquidator and staff in 
regard to pertinent issues. 

37. The Authority has reviewed and will continue to review records and 
information provided to the Authority by creditors pursuant to the section 34 
notices or otherwise. 

Consultation with creditors 
38. The Authority has engaged and will continue to engage in discussion with 

creditors as necessary or possible to ensure the Authority understands their 
position correctly. 

39. This has necessarily involved the most significant parties in the first 
instance. 

40. This consultation included the Authority’s initiative to explore the potential for 
an agreement between creditors as to the distribution of the Fund. 

Expert advice 
41. The Authority has engaged and will continue as necessary to engage 

experts to assist in specialist fields. To date the Authority has engaged 
specialist insolvency, administrative law and taxation practitioners, and we 
have had general advice and assistance in preparation of the FDR. 

First draft report (‘FDR’) 
42. Following the process described above, the Authority now provides its FDR 

to each person who provided particulars in response to the section 34 
notices issued pursuant to the Act.  

43. Recipients of the FDR will now have 14 days to provide the Authority with a 
written submission in respect of any matter relating to that person arising out 
of the FDR. That period will expire on 24 May 2016.  All creditors have 
agreed the FDR may be provided to them by email.  

44. Following review and consideration of any submissions received, the 
Authority may prepare further draft reports as necessary and provide them to 
creditors for further submissions. 

Reports to the Minister 
45. The Authority must determine the property and liabilities of each WABC, and 

finalise its recommendations for reporting to the Minister. The Act does not 
prescribe a timeframe within which these steps must be taken save that the 
report to the Minister must be made as soon as practicable after the making 
of the determination. 

46. Pursuant to section 38 of the Act, the Authority may make interim reports to 
the Minister, which may be submitted to the Governor and may be used by 
the Governor to determine an amount to be paid to a person or property to 
be transferred to or vested in a person (section 41), prior to the Authority’s 
final report to the Minister. The Minister may also require the Authority to 
provide an interim report. 

47. The Authority’s final report to the Minister must be submitted to the 
Governor, and the Governor may make a determination as to payment of a 
sum to a person or of property to be transferred to or vested in a person. 
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Undertakings 
48. We are aware that on 7 April 2016 the State of Western Australia gave an 

undertaking to the High Court of Australia and to the parties involved in the 
constitutional challenges in that Court, that there would not be a submission 
to the Governor of a report of the Authority under section 38(3) of the Act as 
permitted by section 41(1), or any report of the Authority under section 38(1) 
of the Act as required by section 42(1) of the Act, prior to the Court 
delivering its decision. 

49. Accordingly the final processes under the Act are delayed for an unknown 
period. 
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Determination of property and liabilities 
Property 

50. Property will be determined at face value as at immediately prior to the 
transfer day. No attempt will be made to assess realisable values of 
property. 

51. The starting point for determination of the property of each WABC will be 
the: 

 Establishment of the Fund under section 16; 

 Books and records of the WABC; and 

 Liquidator’s reports provided under section 33 of the Act.  

52. Shareholdings held in WABC will be recorded at the value appearing in the 
last available trial balance or other accounting information pre-winding up, 
and provided to us by the Liquidator.  

53. The funds and the interest in the Bell Judgment Creditors Trust (‘BJCT’) 
standing to the credit of TBGL will be redistributed among the plaintiffs in the 
Main proceedings1 which were awarded monetary relief by Owen J, as 
varied by the Court of Appeal. This approach is consistent with the opinion of 
the Liquidator2: 

“The costs incurred by BGF and TBGL in securing recoveries from the 
Banks also benefited other judgment beneficiaries. A more equitable 
method of allocation would be for the costs to be borne by the judgment 
creditors in the same proportions in which the Western Australian Court 
of Appeal judgment was made in each of their favours” 

                                                      
1 As per schedule 2 of the Act 
2 recorded in minutes of a creditors meeting dated 22 August 2014 

54. Furthermore, in the case of BGUK3: 

“..while it is a Judgment Beneficiary it is not a Monetary Recipient. As 
BGF has indemnified BGUK for its share of the costs of the 
Proceedings, it is appropriate that BGF contribute BGUK’s share of the 
costs.” 

55. The GST credit owing to TBGL immediately prior to the transfer day will be 
allocated to TBGL. 

56. Claimants in the BJCT will be allocated their interest in the trust funds as 
part of their property. 

57. TBGL will be credited with a notional value for its office assets. 

58. Property of similar nature will be aggregated into classes. 

59. Intercompany receivables accruals will not be split between pre- and post-
liquidation transactions. As the intercompany values are a “look through” for 
the purposes of our preliminary determinations, we do not consider creditors 
interests are disadvantaged by this approach. 

60. The benefit of any guarantees in favour of WABC will be taken up at face 
value. 

61. Interest earned on the Fund during the period from the transfer day will not 
be included in the determination but will be included in the amounts available 
for distribution to creditors. 

Liabilities 

62. Similarly to property, liabilities will be determined at face value as at 
immediately prior to the transfer day. 

                                                      
3 Liquidator’s report to Creditors dated 21 March 2013 
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63. Responses to the call for proofs of liabilities under section 34 will be the 
starting point for determination of liabilities of each WABC but for this FDR, 
the Authority has had regard to the matters set out in section 37(2), namely: 

 Any account and statement given under section 33(1); 

 Any books given under section 33(7); 

 Any report given under section 33(8). As stated above, as at the date of 
writing, no such report has been requested; 

 Any other matters that the Authority in its discretion considers 
appropriate. 

64. For further reports the Authority will also have regard to any submissions 
made under section 36(6). 

65. In the absence of manifest error or material inconsistency with information 
obtained by the Authority from other sources, the responses to the section 
34 notices will be treated as prima facie evidence of the appropriate value of 
the liability. In determining the property and liabilities of the WABC the 
Authority intends to proceed on the basis that the applicable standard of 
proof is the balance of probabilities. That is, if the Authority accepts that it 
was more probable than not that the property or liability exists, it will be 
included in the determination. 

66. As in the case of property of similar nature, liabilities of similar nature will be 
aggregated.  

67. Core values of liabilities at the liquidation date of the WABC (including pre-
liquidation interest) will be recorded separately from post-liquidation interest 
accruals where data is reasonably available. 

68. All WABC will be recorded as jointly and severally liable for the total value of 
the BJCT except their own interest in the BJCT. 

69. Liabilities of the WABC to the Banks will be recorded at the value used in 
compilations of interest charges by the Liquidator, against those WABC cited 
in the relevant orders of Owen J4. 

70. The post-liquidation tax assessments will be included in full against each 
WABC assessed. Other signatories to the TBGL Tax Sharing Agreement will 
be ascribed a share of the TBGL assessment only if the share can be 
ascertained with reasonable assurance.  

71. Obligations of WABC arising under guarantees will be taken up at face 
value. 

72. Staff liabilities will be included for accruals of holiday and other statutory 
entitlements. A contingent liability will be included for redundancy and notice 
entitlements. 

Deregistered WA Bell Companies 

73. The Authority understands that various companies in the Group were 
deregistered in 1992 and 1993. A number of claims have been received in 
relation to WABC that have been deregistered. As these companies no 
longer exist at law, we will not record any property or liabilities against these 
companies.  That is, for the purposes of this FDR, our preliminary 
determination is that those companies do not have any property or any 
liabilities. 

Recommendations in respect of payment of money 
74. Creditors have raised a number of issues about the principles which should 

be applied in an analysis of the distribution of the Fund. We address the 
headline issues below. More detailed analysis of certain issues and the 
principles on which the Authority will proceed, follows in specific sections. It 
is convenient to address these matters as question and answer. 

                                                      
4 [2009] WASC 107 Order 4.1 
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Q1. Do all creditors share the same interests? 
A. No. The Authority believes that all creditors do not share the same 

interests. 

The Authority considers there are two easily identifiable classes of 
creditors: 

(1) Funders and Indemnifiers (of which there are 3 in number); and 

(2) Non-funders/indemnifiers (of which there are 19 in number 
whose claims we have taken up). 

We set out our reasoning below. 

i. When the action against the Banks was first contemplated by the 
Liquidators, the Liquidators sought funding from creditors. It was 
made clear that if no funds were advanced no action could be 
taken and therefore no distribution would be forthcoming to 
creditors. A costs figure of $5 million was discussed at that time. 

ii. Three parties (being the ‘Funders and Indemnifiers’) committed 
to supporting the action, and agreements for funding and 
indemnity were signed in April 1995. Creditors’ views on the 
proposal were sought.  

iii. Given the early stage of the liquidations, and of the development 
of the claim, many of the events which subsequently occurred 
could not have been foreseen. The agreements for funding and 
indemnity were amended and supplemented by further 
agreements from time to time over the course of the next 17 
years, to May 2015. 

iv. Ultimately, the Funders and Indemnifiers value the costs of their 
various contributions to the successful prosecution of the claim 
against the Banks at in excess of $313 million (putting to one 

side the commitments made in regard to security for costs, which 
have since been recouped).  

v. It is appropriate to note that one further creditor sought to join the 
Funders and Indemnifiers. WAG was not among the initial 
Funders and Indemnifiers identified at the TBGL creditors 
meeting on 6 February 1995. On the basis of information the 
Authority has received WAG acquiesced to the Liquidators’ 
funding proposal. The proceedings were commenced in the 
Federal Court of Australia in Perth in December 1995. An initial 
approach by WAG appears to have been made in July 1996. It 
was couched in terms of whether WAG should indemnify or “just 
sit back and wait for the dividend”. By this time, costs had been 
incurred and risks had been assumed by the Funders and 
Indemnifiers, who were proceeding on the basis of the existing 
agreements for indemnification (‘AFI’) and inter-creditor 
agreement (‘ICA’). Correspondence concerning the issue 
continued for some time between WAG, the Funders and 
Indemnifiers, and the Liquidators but ultimately the Funders and 
Indemnifiers were unwilling to admit another party into their 
group. The approach failed at or around July 1998. 

vi. In addition to the division between Funders and Indemnifiers and 
non-funders/indemnifiers, we consider that the non-
funding/indemnifying creditors’ interests are further divisible on 
two bases: 

(1) Some creditors are creditors of WABC which can (on 
certain analyses) meet all their liabilities and pay post-
liquidation interest; other creditors are creditors of WABC 
which on any analysis cannot meet all their liabilities and 
can therefore pay only cents in the dollar on core debt. 
While we have identified this distinction, we have not 
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sought to regularise the different positions of these creditors 
in our analyses.  

(2) Some creditors have suffered economic losses to the extent 
of their debt; others have acquired a debt at a discount, with 
notice of the insolvency of the relevant debtor WABC and 
the attendant risk of non-payment of the debt. 

On the basis of this distinction the Authority believes it is appropriate 
to consider departing from the pari passu rule and to consider whether 
creditors should be treated differently inter se.  

Q2. Should the interests of the Funders and Indemnifiers be 
preferred over the interests of the non-funders/indemnifiers? 

A. Yes. The Authority considers that the interests of the Funders and 
Indemnifiers should be preferred over the interests of the non-
funders/indemnifiers: 

i. If no funds had been advanced to the Liquidators, or if no 
indemnities had been given, no action, including the Main 
proceedings, could have been taken against the Banks and no 
distribution would be forthcoming to creditors. 

ii. The Funders and Indemnifiers funded the litigation on the basis 
of a reasonable expectation that they would receive an 
advantage for doing so. This was particularly the case for ICWA 
due to the uncontested subordination of the majority of its debt.  

iii. In terms of general law at the time of the AFI, section 564 of the 
Corporations Law (‘section 564’) permitted the Court to give 
funding and indemnifying creditors an advantage with respect to 
the distribution of property recovered under an indemnity for 
costs of litigation or protected or preserved by the payment of 
money or the giving of an indemnity by a creditor or expenses in 

relation to which a creditor has indemnified a Liquidator are 
recovered. This mechanism remains in place today.  

iv. One of the policies underlying section 564 is to encourage 
creditors to indemnify Liquidators who wish to pursue claims but 
are otherwise unable to do so and reward creditors who take the 
risks and carry the burden of the litigation.  

v. While we are not undertaking a section 564 process, the Funders 
and Indemnifiers anchored their relationship in part on the 
outcome from a 564 application. Accordingly, in reviewing the 
commercial substance of the agreements between the 
Liquidators and the Funders and Indemnifiers, and between the 
Funders and Indemnifiers themselves, we have taken an 
analogous approach. 

vi. Modern litigation funding practices have developed to permit 
plaintiffs greater access to redress wrongs they have suffered. 
Modern litigation funding practices allow a funder and indemnifier 
to recover their costs and be paid a return on the investment of 
their costs, prior to any return to the successful plaintiff (or, as in 
the case of a liquidation, its creditors), pursuant to funding 
contracts entered into in advance of the outcome of the litigation. 

vii. Prior to the growth of what we now recognise as modern litigation 
funding practices, courts allowed a prospective plaintiff to assign 
its rights to a funder and indemnifier on agreed terms which, in 
general, required the interests of the funder and indemnifier to be 
addressed prior to any distribution of proceeds to the plaintiff (or 
in a liquidation, to its creditors). 

viii. If litigation funders are not incentivised to invest in civil claims, 
small creditors without resources may be condemned to suffer 
the wrong without any prospect of redress.  
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Q3. Is it appropriate to distinguish between owners of debt on the 
basis that: 
a. Some are creditors who suffered the economic loss of their 

debt and the wrongs they suffered can be redressed, at least 
in part, by a distribution from the assets of the WABC 
(‘Innocent Creditors’);  

b. Others have acquired a debt willingly, without suffering an 
economic loss at the hands of the WABC, and with notice 
that the debt was of no value unless contingencies were 
met (‘Knowing Investors’)? 

A.    Yes. The Innocent Creditors have unwillingly suffered loss at the 
hands of the WABC, in values greater than the investment made by 
the Knowing Investors, and stand now to gain redress for those 
losses. The Knowing Investors have gained control over significant 
debt by way of a de minimis investment and stand to gain a 
spectacular windfall which has the effect of reducing the funds 
available to the Funders and Indemnifiers and the Innocent Creditors. 

Q4. In circumstances where there are insufficient funds to satisfy all 
claims, should the interests of Innocent Creditors be prioritised 
over the interests of Knowing Investors? 

A. Yes. For the reasons given in the previous answer, the Authority 
considers that the interests of Innocent Creditors should be prioritised 
over the interests of Knowing Investors.  
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75. In this section we turn to our preliminary determination of the property and 
liabilities of each WABC. 

76. We attach at Appendix C our preliminary tables of property and liabilities of 
each of the registered WABC. 

77. We have noted in previous sections of this Report the information we have 
relied on for the purposes of this section, and the principles we have 
adopted in order to make the relevant determinations. 

78. Our further comments in this section are limited therefore to recording 
exceptional matters. 

Property – exceptional matters  
79. As TBGL was not awarded monetary relief in the Main proceedings other 

than in respect of costs, the funds and interest in the TBGL account and 
BJCT are more appropriately credited to the WABC which are judgment 
creditors /beneficiaries. 

Liabilities – exceptional matters 
80. Certain claims which have been lodged have not been taken up either in full 

or in part. These are (by exception only): 

 JN Taylor Holdings Pty Ltd (In Liquidation) (‘JNTH’) 

The Authority has not been persuaded on the balance of probabilities 
that this is a valid claim against TBGL. The evidence does not enable 
us to conclude that TBGL was a party to the breaches by the JNTH 
directors or that TBGL otherwise caused the losses claimed.  

As at the date of this Report, ASIC has refused to provide us with a 
copy of the Sulan Report, referred to us in support of the JNTH claim, 
pending the outcome of the constitutional challenges. If access to that 
report is eventually obtained, this liability may be included.  

 ATO: post-liquidation tax claim 

ATO has lodged a 2014 Income Tax Assessment in a sum of $298 
million against ten (10) of the WABC. As the assessment constitutes an 
enforceable debt of the relevant taxpayer, we have taken up the 
assessments against each of those WABC that received assessment 
notices. There are other WABC known as Contributing Members within 
the tax sharing group however we do not consider they should be 
allocated any share of this assessment. 

ATO has claimed an additional $100 million for instalments on income 
tax. We consider this procedure is mechanical only and does not give 
rise to enforceable assessments. We do not consider the additional 
claim to be a liability of any WABC and we have therefore not taken up 
the claim. 

 Bell Group (UK) Holdings Ltd (In Liquidation) (In Administrative 
Receivership) (“BGUK”) 

BGUK has claimed: 

− $227,492 in relation to legal fees for the period post-transfer day. 
We have not accepted this as a claim for the purposes of 
recommendation; however a payment pursuant to section 18 of the 
Act may be permitted. Rejection of the claim has no impact on the 
proposed recommendations as to sums to be paid to creditors. 

− In the alternative, a sum of GBP205 million plus interest should we 
not accept the claim lodged by Western Interstate against BGF. We 
have accepted the relevant claim by Western Interstate, and we 
have therefore omitted the BGUK alternative claim. We do not 
consider that this approach affects our proposed recommendations 
for payments to creditors.  
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 Australian Consolidated Investments Pty Ltd/Godine Developments 
Ltd/Bell Resources Developments Pty Ltd 

These entities have claimed $153 million, gross, of which $45 million is 
claimed against TBGL and $108 million is claimed against BGF.   
Consistently with the approach taken recently by the Liquidator, we 
propose to accept only $408,000 as a claim against TBGL.  

 Company claims against the Authority directly  

The Liquidator has lodged Form 1 claims in the names of various 
companies, against the Authority directly. We consider the relevant 
values are already reflected appropriately in the schedules of property 
and liabilities and we have therefore omitted these claims from our 
relevant schedules.  

 Bank debt 

We have taken up bank debt on the basis that the Deed of Settlement 
specifically states that it is not released. We have adopted values 
compiled by the Liquidator.  

 Bondholders 

We have received claims from six (6) individual bondholders totalling 
$15 million. LDTC, as Trustee for bondholders, has claimed and we 
have not taken up the individual claims on that basis. 
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81. In this section we consider the issues under several heads as set out below: 

 In regard to the aggregate available to creditors: 

− What deductions should be made from the Fund to determine the 
sum available to be distributed among creditors (‘Distribution 
Pool’)? 

 In regard to the priority amount to be recommended for payment to 
Funders and Indemnifiers: 

− Is there a limit on the amount which may be recommended for 
payment to Funders and Indemnifiers? 

− Is a reward of two-thirds of the Distribution Pool appropriate 
compensation to the Funders and Indemnifiers; and if not, what 
proportion would be appropriate compensation? 

 Disputes among the Funders and Indemnifiers concerning distribution of 
the Fund, and the effect on non-funders/indemnifiers. 

 Proposed recommendations in respect of sums to be paid to non-
funders/indemnifiers. 

 Proposed recommendations in respect of sums to be paid to Funders 
and Indemnifiers. 

The Distribution Pool 
82. Prior to turning to our detailed comments below, we note that any 

reasonable construct in the distribution process, sees 92-97% of the 
Distribution Pool being shared among the three Funders and Indemnifiers. 
The issues which determine that sharing ratio are the most material issues 
preventing distribution, and a litigation process to determine the issues will 
be lengthy and costly. 

83. Our approach sees 97% of the Distribution Pool allocated to the Funders 
and Indemnifiers. Our analysis is set out below. 

84. The Distribution Pool will be the Fund as it stands on the distribution date 
less the estimated costs payable pursuant to section 18 of the Act (‘section 
18 costs’). The section 18 costs will include: 

 Expenses of, and incidental to, the administration of the Act by the 
Authority; 

 Expenses of, and incidental to, the administration of a WABC by the 
Authority; 

 Any amount payable under an indemnity under section 10(2)(f) of the 
Act; 

 Any remuneration or expenses payable to, or in respect of, the 
Administrator; and 

 Expenses reasonably incurred by a liquidator of a WABC in complying 
with an obligation under the Act. 

85. For current purposes we have estimated the funds required to meet these 
costs at $10,000,000.  

86. For completeness, we consider that any actual post-liquidation tax 
obligations on the part of any WABC will comprise expenses of, and 
incidental to, the administration of a WABC by the Authority. Priority 
treatment of such expenses is not inconsistent with section 39(2)(d) of the 
Act which allows the Authority to assess priorities of payments 
recommended to be made, in accordance with the relevant provisions of the 
Corporations Act. 

87. Any surplus remaining in the Fund after payment of amounts determined by 
the Governor, including interest earned on the Fund, we will recommend be 
distributed consistently with our analysis below. 

88. For the purpose of determining the Distribution Pool and deriving our 
preliminary recommendations, we have aggregated all the proceeds of the 
liquidations, whether they are derived from opening bank balances, the Bell 
litigation, or other recoveries. This is on the basis that: 
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 The opening bank balances and other recoveries are immaterial, but 
complicate the general dividend calculation; 

 The Funders and Indemnifiers would take the lion’s share of the opening 
bank balances and other recoveries, due to the overwhelming influence 
of their debt in the liquidations; and 

 The costs of conducting separate analyses would outweigh the benefit to 
creditors as against our approach below which safeguards the interests 
of the general creditors. 

Is there a limit on the amount which may be recommended for payment to 
Funders and Indemnifiers? 
89. In a modern litigation funding context, there would be no limit on what a 

funding creditor might be paid from proceeds, subject to any overriding 
supervision by the court on applications under section 477(2B) of the 
Corporations Act. 

90. The next consideration is whether a reward of two-thirds of the Distribution 
Pool is appropriate compensation to the Funders and Indemnifiers; and if 
not, what proportion would be appropriate compensation. 

Is a reward of two-thirds of the Distribution Pool appropriate compensation 
to the Funders and Indemnifiers; and if not, what proportion would be 
appropriate compensation? 
91. We analyse this issue under several heads as follows: 

(1) What did the Funders and Indemnifiers undertake (‘Project’)?  

(2) What funding was provided by the Funders and Indemnifiers? 

(3) What risks were assumed by the Funders and Indemnifiers? 

(4) Was the Project undertaken efficiently? 

(5) What comparative information is available? 

(6) What was the commercial substance of the agreements between the 
Liquidators and the Funders and Indemnifiers, and between the 
Funders and Indemnifiers amongst themselves? 

92. We turn now to our comments on these issues.  

(1) What did the Funders and Indemnifiers undertake? 

a. At the outset – summary 

 The Funders and Indemnifiers funded the litigation on the 
basis of what we consider was a reasonable expectation that 
two-thirds of the net Distribution Pool would be allocated for 
their benefit, with the balance being distributed in accordance 
with section 556 of the (then) Corporations Law. 

 We have not been able to identify any co-ordinated 
assessment which leads up to the establishment of that 
threshold. Potential contributing factors which can be gleaned 
from available sources include: 

− a TBGL creditors meeting took place on 6 February 1995 
at which there was discussion of an estimated $5 million in 
costs to pursue the action; 

− an expectation that no more than three years would pass 
before a financial recovery could be realised. 

 The strategy of the Funders and Indemnifiers seems to have 
been to promote early settlement. This is referred to in June 
1995 and in May and October 1997. 

 In late 1998 the Funders and Indemnifiers met to consider a 
global settlement with the defendant Banks.  

 Clearly these expectations were not met. 

We turn now to discuss the more material complicating factors 
which arose in the course of the Project.  
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b. Progressively 

 The identity of the funders was not settled at the outset. 
Initially Plaza BV was to be a funder but this changed in early 
February 1995 such that Plaza BV’s interests would be 
represented through Bell Group NV (‘BGNV’). 

 An issue then arose as to whether JNTH and ACIL would 
support a section 564 application or whether they would 
oppose it. This brought into question whether the 564 
application envisaged in the AFI should proceed at all. The 
application did proceed but resulted only in the Court declining 
to make any order5. 

 The Funders and Indemnifiers did not undertake to fund all 
activities of the Liquidator. In January 1996 certain Funders 
and Indemnifiers objected strongly to investigations by the 
Liquidator into possible actions against subsidiary companies 
which were identified as being a serious risk to the Main 
proceedings. The relevant funder threatened to terminate its 
involvement in the Main proceedings.  

 We have referred previously to the strategy of early settlement 
with the defendant Banks and such discussions continued 
through early 1999.  

 A further attempt to settle the litigation was pursued in April to 
May 2009 without result and at the cost of considerable 
discord between the Funders and Indemnifiers.  

 Ultimately the claim against the Banks was settled by 
negotiation in 2013 following judgments in 2008 in the 
Supreme Court and 2012 in the Court of Appeal.  

                                                      
5 Per Templeman J in The Bell Group Ltd (In Liq) v Westpac Banking Corporation 
(1996) 18 WAR 21 

 Attached at Appendix D is a list of the steps taken and 
significant events in the Bell litigation and related matters, 
including the precursor proceedings in the Federal Court of 
Australia. By way of summary we illustrate certain of the 
complexities in the undertaking as follows:  

− Prior to December 1995: various applications made for 
reregistration of plaintiff companies; orders made for 
production of documents in Australia and the United 
Kingdom; 

− 18 December 1995: proceedings commenced by 
application in the Federal Court of Australia due to 
imminent expiry of limitation period; proceedings were 
commenced prior to formal examinations commencing and 
before completion of review of documents available; 

− 5 January 1996: applicants (later plaintiffs) seek first 
amendment to the claims made in the proceedings; 

− 16 October 1996: Statement of Claim filed; certain 
plaintiffs discontinue their actions; 

− 13 February 1997: proceedings against directors 
discontinued; 

− 30 January 1998: 13A (subordination) defence raised, 
which significantly widened the principles in issue and the 
evidence required to be examined; 

− 4 February 1998: BGNV Liquidator joins the action as an 
applicant (later plaintiff); 

− 25 March 1998: defendants’ first settlement offer made 
and rejected; 

− 28 May 1998: plaintiffs apply to vacate trial date set down 
for 3 August 1998 as they were not ready to proceed; 
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− 11 February 1999: plaintiffs file first minutes of their 8th 
amended Statement of Claim; 

− 17 June 1999: an issue arises as to jurisdiction of the 
Federal Court; 

− 7 April 2000: proceedings ordered to be transferred to 
Supreme Court; 

− 31 May 2000: an issue was raised as to conflict on the part 
of Mr Totterdell, Liquidator of TBGL; 

− 21 December 2001: 8th amended Statement of Claim filed; 
LDTC joined as a plaintiff; 

− 22 July 2003: trial commences; 

− 22 September 2006: hearing concludes after 404 hearing 
days. 

 A further illustration of the complexity of the Project undertaken 
by the Funders and Indemnifiers may be taken from the 
Hansard record of 14 October 2015 in which Mr Whithear 
refers to an article by a Mr Prior published in May 2000 from 
which Mr Whithear quotes as follows:  

“Mr McLernon, who is one of the nation’s most aggressive 
litigation funders, declined the opportunity to participate in 
funding the legal action.  

He said the case involved an extraordinarily complex set 
of facts and an opponent which was well-funded.  

“Creditors take hold of the tiger by the tail if they try to fund 
this type of litigation once you grab a tiger by the tail there 
is no letting go for dear life, he said. “There’s no 
stopping”.” 

In summary the Project, if not unprecedented, was at least a 
gargantuan undertaking, of which only a small portion was foreseeable 
at the outset, and even then “through a glass darkly”. 

(2) What funding was provided by the Funders and Indemnifiers? 

 The advances under the AFI to or on account of the Liquidators, 
aggregate to $223 million. These are recorded as non-recourse 
loans to the Liquidators, payable only from amounts recovered in 
the proceedings. These are counted as costs of the liquidations but 
will fall for recommendation as to payment, under section 40 of the 
Act. 

 As an aside, we note the Liquidator has incurred costs aggregating 
to $282 million in this administration which yielded only this one 
Project (including the advances of $223 million). 

 The Funders and Indemnifiers value the cost of their contribution to 
the Project at in excess of $313 million (again, including the 
advances). We have not plumbed the additional costs referred to, 
in any depth; however we accept that additional costs would have 
been incurred by the Funders and Indemnifiers in management of 
the Project. 

 None of these figures includes the security for costs which was 
ordered in the proceedings but has since been recouped. The 
aggregate of security for costs was $56 million. 

 While we are dealing with the quantum of the investment by the 
Funders and Indemnifiers, we note also that: 

− The first financial recovery from the defendant Banks was 
realised in 2012, 17 years after the proceedings were 
commenced in 1995; 

− The final financial recovery was received in late 2013, 18 years 
after the proceedings were commenced (and became 
unconditional in mid-2014); 
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− Neither the Funders and Indemnifiers nor any other creditor of 
the WABC has yet received any financial benefit from the 
proceedings, 21 years after they were commenced. 

(3) What risks were assumed by the Funders and Indemnifiers? 

Under this head we review the risks assumed under several 
subheadings as follows: 

 As against the defendant Banks i.e. the merits of the claim; 

 Other risks: 

− Ability to maintain the legal team; and 

− Ability to maintain the funding structure. 

a. Risks assumed as against the defendant Banks – the merits of the 
claim 

We consider this issue under several subheadings as follows: 

 Risks in the litigation process; 

 Judicial comments; 

 Company evaluation for settlement negotiation. 

Risks in the litigation process 

Prior to late 1994 the Liquidators administered their respective 
administrations independently. In early 1995, Plaza/BGNV, ATO and 
ICWA agreed to fund both Liquidators jointly to pursue the claims by the 
Bell Group companies against the Banks.  

In West v Jackson McDonald (a firm)6 McKechnie J relevantly observed 
that “all litigation is something of a gamble and the outcome can seldom 
be predicted with certainty”.  There could be no better example of that 

                                                      
6 [2001] WASC 198 at [108] 

than the gamble which was taken to pursue the case against the Banks, 
all of whom were well-resourced and determined litigants.  All parties 
involved in the process were aware of the risks, which were self-
evidently, significant, ever-present and variable.  At no time prior to the 
judgment in the Court of Appeal, were those risks capable of being 
ignored. 

The risks assumed by the Funders and Indemnifiers we assess as 
being very significant to very high. The issue was finely balanced: the 
area was grey, albeit looking towards the lighter end of the spectrum 
rather than the darker end. 

Judicial comments 

 Owen J. found in favour of the plaintiffs. However it is evident that 
the margin was narrow. Relevant extracts from his Honour’s 
Judgment include: 

“Throughout the trial I anticipated the delivery by one or other of 
the parties of a ‘killer punch’ that would be a complete answer 
to the case brought by the opposing party… But the ‘killer 
punch’ was never delivered…”7 

“In the end the result was a close run thing…Neither party has 
been entirely successful, nor entirely unsuccessful…”8 

“My finding that the on-loans were… subordinated creates a 
huge hole in the hull of the plaintiffs’ case. Fortunately for them 
the hole was slightly above the water line and they were able to 
limp into port.”9 

  

                                                      
7 at [9734] 
8 at [9735] 
9 at [9744] 
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“Had I reached the conclusion that the on-loans were, at all time 
prior to 31 July 1990, unsubordinated it would be all over bar 
the shouting. The prejudice to an individual creditor of BGF 
(and TBGL) would have been palpable and unarguable.”10 

 It is clear that Owen J considered the subordination of BGNV to be 
a major weakness in the plaintiffs’ case. That finding was 
overturned by the majority in the Court of Appeal, and it is tempting 
therefore to take the view that the case was, judicially, very strong 
all along. 

 However, Owen J has also sat in the Court of Appeal. On that 
basis, the opinion on subordination of BGNV might be considered a 
draw, with Owen J and Carr AJA in the positive; and Lee and 
Drummond AJJA in the negative. 

The inference to be drawn ultimately is that the decision was a close 
run thing. 

Merits of the claim – summary 

 Hindsight shows the plaintiffs were correct to have confidence in 
their claim. It is apparent to us that there was real uncertainty as to 
the prospects of success, and that that uncertainty was real at all 
times until 2012, 17 years after the claim was commenced. Having 
regard, in particular, to the views expressed by Owen J and the 
Court of Appeal the risk as to the merits of the claim was very 
significant to very high. 

Company evaluation for settlement negotiation 

 The proceedings were finally settled in a conditional settlement 
dated September 2013. The terms are confidential. In the lead up to 
those negotiations the companies prepared estimates of value of 
the claims against the Banks. 

                                                      
10 at [6049] 

 The inference to be drawn from this evaluation is that the quantum 
of the award from the Court of Appeal was considered to be at risk 
in the High Court. 

b. What other risks were undertaken? 

 Owen J described the process between the plaintiffs and the Banks 
as a ‘war’11. 

 That is evident from the length of the process, and the extent of the 
costs incurred. 

 In such circumstances there were substantial risks as to the ability 
of both the legal team, and the Funders and Indemnifiers, to run the 
course to a successful prosecution of the claim. 

Ability to maintain the legal team 

The risk of not being able to maintain the legal team through a process 
such as this was realised in 1999 when lead Counsel withdrew. 

Ability to maintain the funding structure 

The inherent risk of being able to maintain the funding structure for the 
action was very high from the outset and the risk was realised when the 
funding team disintegrated in 1999, 4 years before the hearing of the 
Main proceedings could commence.  

  

                                                      
11 [2009] WASC 107 para [158] 
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Risks assumed – conclusion 

 This is a Project ongoing even 21 years after the Funders and 
Indemnifiers agreed to fund the Liquidators into the claim against 
the Banks.  

 The risk on the prospects of the claim must be regarded as variable 
but in the range of very significant to very high over the course of 
the claim against the Banks.  

 The risk around maintaining the legal team was realised when initial 
lead Counsel withdrew from the engagement in 1999. 

 The risk around maintaining the funding structure was also realised 
when the funding team disintegrated in 1999, 4 years before the 
hearing of the Main proceedings could commence.  

 On the basis of our comments above, we consider that the degree 
of risk undertaken by the Funders and Indemnifiers in supporting 
the claim against the Banks was very significant to very high.  

(4) Was the claim undertaken efficiently? 

On balance, we consider the proceedings were conducted to a standard 
of efficiency adequate that the conduct of the claim should not reduce 
the appropriate advantage to be afforded to the Funders and 
Indemnifiers. In saying this, we note that it was the Liquidator who had 
ultimate responsibility for the conduct of the proceedings, rather than 
the Funders and Indemnifiers themselves. 

As regards the question as to whether the interests of the general body 
of creditors have been compromised by any actual inefficiency in the 
conduct of the Project, we note firstly that without the Funders and 
Indemnifiers undertaking the Project, there would have been no 
recovery for the general body of creditors at all; and we note secondly 
that the Funders and Indemnifiers are the overwhelming majority of the 
general body of creditors in any case. 

(5) What comparative information is available? 

We consider comparative information under several heads as below: 

 The outcome of certain 564 applications; and 

 Litigation funding analysis. 

Our commentary follows. 

a. 564 applications 

 We set out below a summary of outcomes from certain 564 
applications, in tabular format: 

Case  

Funding 
Creditor’s % 
share of net 
recovery Comment 

1. Allquip (WA) Pty Ltd (in liq) v 
Allan (1997) 25 ACSR 765 

54% The effect of the orders was that the funding 
creditor received 100% of the net recovery save 
for that which ordinary unsecured creditors would 
have received if the proceedings had not been 
commenced. It was also entitled to share in the 
pari passu distribution. Relevant to the making of 
the order was the fact that the funding creditor 
had assumed risk by funding the proceedings.  

2. State Bank v Brown (2001) 38 
ACSR 715 

100% 
 
 

Awarded by majority; 80% favoured by minority. 
Insufficient amount to pay funding creditor debt in 
full. This is one of many instances where the 
court has awarded 100% of the net recovery to 
the funding creditor, usually because the amount 
recovered is small in comparison to the quantum 
of the debt that is owed. 

3. Jarbin v Clutha (2004) 208 ALR 
242 

50% Funding creditor’s debt represented 1/3 of total 
unsecured debt approx. $51.7 million but creditor 
received 50% of net recovery of $3.5 million. 

4. ANZ v TJF EBC (2006) 224 ALR 
490 

80% Funding creditor’s debt represented 95% of total 
unsecured debt of approx. $42 million. Net 
recovery $162,000. 
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Case  

Funding 
Creditor’s % 
share of net 
recovery Comment 

5. Carson, Re Trollope Property 
Holdings Pty Ltd [2009] FCA 118 

100% Funding creditor’s debt of $2.1 million. Another 
example of where 100% of recovery awarded but 
still not sufficient to discharge indebtedness to 
funding creditor. 

6. Lombe, in the matter of Babcock 
& Brown Limited (In Liquidation) 
[2012] FCA 107 

10 x contribution Authority for proposition that it is permissible to 
have regard to subordinated debt when 
determining orders to be made under section 
564. 

7. Robinson, in the matter of ACN 
069 895 585 Pty Ltd (formerly 
known as Waterman Collections 
Pty Ltd) (in liq) [2013] FCA 706 

100% of its debt Funding creditor received payment in full after 
reimbursement of expenses paid. Relevant 
because it’s one example of where the cap has 
been breached by allowing an award of 100% of 
debt after payment of expenses incurred. NB: 
Quantums are not comparable in any respect. 

8. Grandsky Pty Ltd v Horne in his 
Capacity as Trustee for the 
Bankrupt Estate of Van Oost 
[2014] FCA 119 

50% of net 
recovery payable 
to creditor plus 
entitlement to 
prove for its debt 
in the ordinary 
course  

Funding creditor’s debt represented less than half 
of total unsecured debt but received an uplift to 
take account of risk assumed, other relevant 
factors.  

 

b. Litigation funding analysis 

 We note that a simple litigation funding contract would not 
have been available to the Funders and Indemnifiers in 1995. 
The strategies in Australia for procuring advantage appear to 
have been limited to seeking a 564 order at the discretion of 
the court and to taking an assignment of a claim on specified 
terms.  

 The Funders and Indemnifiers seem never to have re-visited 
the funding structure as the litigation funding industry 
developed in Australia; however we consider some guidance 
can be found in the litigation funding arrangements between 
Plaza BV and BGNV.  

 An initial bankruptcy estate agreement (BEA) was agreed in 
January 1997. That BEA:  

− Unwound earlier assignments of the relevant rights to sue 
(these assignments had granted Plaza rights to 85% of all 
proceeds on account of the “super high risk” of the 
funding); and  

− Substituted provisions in favour of Plaza as follows:  

• Payment of AU$9.5 million; 

• Payment of all further advances;  

• Payment of: 

- 80% of the first AU$100 million of net proceeds;  

- 75% of the second AU$100 million of the net 
proceeds; and  

- 70% of any further proceeds. 
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 That BEA was amended in December 2009. The amended 
BEA provided for “legal” interest on all funding advances to 
BGNV and increased the caps on the tranches of net proceeds 
such that Plaza would receive 80% of the first AU$225 million 
of net proceeds, 75% of the second AU$225 million of net 
proceeds, and 70% of any further net proceeds. The amended 
BEA notes: 

“the parties to the [1997] agreement did not contemplate, 
at the time of entering into the BEA, that a lengthy, 
expensive and protracted court case would be required to 
recover the Australian assets. The expectations of the 
parties at the time were that no more than three years 
would pass by before a financial recovery could be 
realized”. 

 Applying the parameters of the amended BEA to the proceeds 
received by the Liquidator would result in an interest payment 
to the Funders and Indemnifiers of AU$160 million, and 
payment of 72% of the net proceeds. In aggregate, including 
general dividends from the group liquidations, the Funders and 
Indemnifiers would receive in excess of 95% of the Fund. That 
is consistent with the results of other constructs for distribution 
of the Fund. 

 We have been provided with an analysis conducted by EY on 
instructions from the State Solicitor’s Office. The analysis 
appears comprehensive and considers the investment by 
ICWA in the liquidations, against potential other investments 
including litigation funding returns. We have not audited the 
analysis which concludes that the accumulative post tax 
present value of an appropriate return on ICWA’s investment 
in the liquidations (excluding its pre-liquidation investment in 
certain bonds), considering returns for third party litigation 
funders, was in the range of $2 – $3.5 billion as at 31 

December 2015. Various other sums are also analysed. While 
we respect the analysis undertaken by EY there simply is not 
enough money to proceed on the basis implied in their report, 
save to note that very issue: that a litigation funding contract 
on modern principles would have swept all proceeds to the 
Funders and Indemnifiers.  

(6) Commercial substance of agreements between the Liquidators and the 
creditors who funded the Bell litigation, and between the creditors 
themselves 

We recognise that different contentions have been advanced as to the 
proper constructions of the agreements. While we accept there are 
arguments as to how the agreements should be properly construed at 
law, in our view the commercial substance of the agreements between 
the Liquidator and the Funders and Indemnifiers and between the 
Funders and Indemnifiers inter se, at its simplest, is that:  

 Inputs would be contributed on a basis agreed;  

 Outputs from the litigation would be shared in a manner agreed; 

 The Funders and Indemnifiers would seek a significant advantage 
over other creditors by way of court order. 

93. We turn now to review the actual terms of the AFI and ICA.  

94. The BGF and TBGL AFI were signed on 7 April and 6 April 1995 
respectively. The AFI provided relevantly for a creditors participating ratio by 
which inputs into the litigation costs were to be contributed by each creditor. 
The participating ratio was defined as the creditors claim admitted to proof 
divided by the aggregate of the amounts of all indemnifying creditors’ claims 
admitted to proof in the liquidation of the company. Our table at paragraph 
99 below refers to the relevant admitted debt values. 
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95. Creditors’ obligations to indemnify the Liquidator were to be borne by each 
indemnifying creditor according to its creditors participating ratio. The AFI 
also provided a waterfall by which Recovered Amounts were to be 
distributed. Relevantly: 

 Amounts actually advanced by creditors to the Liquidator under the 
terms of the AFI were to be re-paid rateably in priority to the two-thirds 
order sought under section 564; and 

 The anticipated two-thirds of the balance of the recovered amounts was 
to be paid to the creditors according to the creditors participating ratio. 

96. On this basis the AFI distinguished between repayment of the advances and 
sharing of the advantage, and it distributed them in different ratios.  

97. However, the Funders and Indemnifiers had previously signed the TBGL 
inter-creditor agreement, on 21 March 1995. The ICA required any sum 
payable to the parties pursuant to any order made pursuant to section 564 
and conferring a priority, to be pooled (‘Pooled Funds’). The Pooled Funds 
were then to be distributed between the Funders and Indemnifiers in a fixed 
ratio of 15 to the Commonwealth to 75 to ICWA to 110 to BGNV. These 
ratios reduced to 7.5% to the Commonwealth, 37.5% to ICWA and 55% to 
BGNV.  

98. The ICA also varied the ratios in which contributions were to be made, to 
these fixed ratios (as opposed to the ratios produced by reference to debts 
admitted to proof in the liquidations).  

 

 

 

 

 

99. The ratios established in the AFI may be summarised as against the ratios in 
the ICA and the ratios of debts admitted at the time, in tabular form as 
follows:  

$ millions AFI ICA 
BGF TBGL Aggregate   

Commonwealth 15 3.0% 1 0.4% 16 2.1% 15 7.5% 

ICWA 96 19.0% 185 72.5% 281 37.0% 75 37.5% 

BGNV 394 78.0% 69 27.1% 463 60.9% 110 55.0% 

505 100.0% 255 100.0% 760 100.0% 200 100.0% 
 

100. Following the termination of BGNV as a Funder and Indemnifier in March 
1999, the ICA was varied on 23 September 1999 by the agreement for 
indemnification and post termination inter-creditor agreement (‘PTICA’).  

101. The PTICA preserved the rights of BGNV to participate in the proceeds from 
the litigation. The PTICA introduced the concept of a Distribution Fund.  

102. The Distribution Fund was the aggregate of the Pooled Funds from the 
original ICA, and the BGNV Funds. The BGNV Funds were the benefit 
BGNV derived from a section 564 order and/or any Settlement Funds. 
Settlement Funds anticipated the proceedings being settled by agreement 
rather than through court orders but by definition excluded any payment to 
BGNV by reason of any dividends paid on its proofs of debt in the windings 
up of TBGL and BGF.  

103. At that stage the remaining Funders and Indemnifiers were the 
Commonwealth and ICWA. The Commonwealth and ICWA then entered into 
an indemnity and distribution agreement (‘IDA’) on 29 September 1999 by 
which ICWA agreed to continue to fund the litigation but the percentages of 
their shares were to be varied such that the ratios for distributions of the 
Distribution Fund would become 9% to the Commonwealth, and 53.5% to 
ICWA (and remain at 37.5% to BGNV).  
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104. There is a further agreement between the parties which related to Western 
Interstate and BB Pty Ltd. An anomaly arose in that ATO stood to gain a 
substantial benefit from its participation in certain general dividends. This 
arose in the BB Pty Ltd distribution on the basis that ATO was the sole 
creditor in a company which was to receive a substantial benefit in the 
conduct of the subsidiary liquidations. In that distribution, ATO qualified for a 
significant sum of post liquidation interest. The parties endeavoured to 
regularise that benefit by having 60% of the shares in Western Interstate 
held on trust by the Liquidators for the benefit of the Funders and 
Indemnifiers.  

105. In summary, in our view, the commercial substance of the agreements 
between the Liquidators and the creditors, and between the creditors 
themselves, was that: 

 The Funders and Indemnifiers would contribute to the costs of the 
litigation in agreed proportions; 

 The Funders and Indemnifiers would seek a significant advantage over 
other creditors by way of court order, and would pool any priority sum 
afforded to them by the anticipated section 564 orders; and 

 Any general dividends payable to the Funders and Indemnifiers were to 
fall for their own benefit and were not to be pooled.  

106. This fundamental substance remained consistent notwithstanding that the 
Funders and Indemnifiers entered into amending agreements from time to 
time to address developing understandings of the potential outcome from the 
litigation and the liquidations in general.  

Conclusion – Is an advantage award of two-thirds appropriate; if not, what 
advantage would be appropriate? 
107. In our view an advantage of two-thirds is not appropriate, as it does not truly 

reflect the risks assumed by the Funders and Indemnifiers, nor the 
timeframe during which their investment in the litigation has been at risk. As 
we have noted, we consider the overall degree of risk to be very significant 
to very high; and the initial BGNV BEA refers to it as “super high”. In 
addition, the investment has been made progressively from 1995, without 
any return 21 years later.  

108. In our view, the appropriate advantage award should be considered to be 
towards the highest levels awarded in the table above. In our view the risks 
assumed by the Funders and Indemnifiers were at the extreme end of any 
commercial litigation and, subject to our comments below, we consider it 
would be appropriate for all proceeds of the proceedings to be awarded to 
the Funders and Indemnifiers.  

109. On this basis we consider it would be appropriate for the Funders and 
Indemnifiers to be awarded 100% of the proceeds, subject to our further 
comments below.  

Disputes concerning distribution, and effect on non-funders/indemnifiers   
110. The Funders and Indemnifiers are now embroiled in a series of disputes as 

to how the proceeds of the liquidations should be allocated among creditors, 
but most particularly among themselves. In our view the disputes among the 
Funders and Indemnifiers concerning the distribution of the Fund, are now 
working to the detriment of the majority in number of creditors of the Bell 
group, the Innocent Creditors and the Knowing Investors. 
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Proposed recommendations in regard to Innocent Creditors and Knowing 
Investors 
111. We have commented above that we consider it appropriate to treat the 

unsecured creditors (excluding the Funders and Indemnifiers and parties 
associated with them) in two tranches. The first tranche comprises those we 
have described as Innocent Creditors.  

112. We consider it is appropriate for these creditors to be paid the highest of the 
following values:  

 What they would have received in the counter-factual circumstance of a 
liquidation commencing in or around January 1990; and  

 What they would have received in the actual liquidations of the Bell 
Group if the Funders and Indemnifiers had not funded and indemnified 
the Liquidators to take the action; and 

 What they would receive from a distribution through the Liquidators’ 
distribution model on reasonable parameters including an award of 
two-thirds of the net proceeds of the liquidations to the Funders and 
Indemnifiers; and  

 100 cents in the dollar. 

113. This produces our proposed recommendations for payment as follows: 

Creditor $ 

West Australian Newspapers Ltd 729,218 
Bond Corporation Pty Ltd 491,677 
Australian Consolidated Investments Ltd 408,102 
Western International Travel Pty Ltd 92,116 
Western Mail Pty Ltd 635,281 
Northern Midlands Council 13,776 
Commission of State Revenue – Tasmania 275 

Total – Innocent Creditors 2,370,445 

Ashurst 616 
Taylor Woodings/Flinders Financial 9,264 
ALJ Woodings 88,270 
Gadens 6,381 
LDTC 3,885,446 

Total – Professional service providers 3,989,976 

Total 6,360,421 
 

114. It may be seen from our table that we have made no provision for payment 
to JNTH. The Liquidators’ admission of JNTH to share in distributions from 
the liquidations is under challenge. However that issue is resolved, the 
interest of JNTH sits beneficially with ICWA now; and we consider ICWA is 
appropriately compensated within our recommendations under the Funder 
and Indemnifier class. 

115. Our second tranche of unsecured creditors is what we have described as 
Knowing Investors. WAG is the only creditor we need to address in this 
class.  

116. Claims by two publishing companies against BGF were assigned to WAG for 
consideration of $125.00. The value of the claims assigned is $183 million.  
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117. WAG initially took no steps to support the litigation, but agreed to others 
doing so and taking two-thirds of the net proceeds. After the AFI had been 
signed, a litigation funder took an interest in WAG and sought to join the 
Funders and Indemnifiers. However that endeavour was late and by the time 
the approach was made adequate arrangements had already been made for 
indemnification of the Liquidators and the approach did not proceed.  

118. In the result, WAG stands to gain a spectacular return on a de minimis 
investment, as a result of the efforts of and risks assumed by the Funders 
and Indemnifiers. 

119. The Distribution Pool is $1.8 billion. The Funders and Indemnifiers advanced 
$223 million to the Liquidators, and invested further funds in management of 
the Project. The best possible return to the Funders and Indemnifiers, if they 
were to take all the proceeds to the exclusion of all other creditors, is 
therefore (rounded) eight times the sum advanced to the Liquidators.  

120. We consider an appropriate return to the Knowing Investor is $50,000,000. 
This equates to a return of 400,000 times the investment of $125.00, in 
circumstances where the creditor has not contributed to the costs of the 
Project. 

121. We have also considered whether such a return is an inappropriate return as 
against the return available to the Funders and Indemnifiers. In one sense 
we view the return as inappropriate. However, the Funders and Indemnifiers 
were aware at all times that the debt might be bought by others; and they 
failed to take steps to protect themselves from that potential leakage. 

122. We recommend these sums be paid promptly, whether or not the sums 
recommended for payment to Funders and Indemnifiers are paid promptly 
also. The battle between the Liquidators and the Banks has shifted to a 
battle between the Funders and Indemnifiers. An industry is being built  on 
the complexities in the distribution process which now works to the detriment 
of the Innocent Creditors, to whom variations in the distribution calculations 
make remarkably little difference and whose redress is now being delayed 
by the ongoing disputes between the Funders and Indemnifiers. 

BGUK 
123. Prior to turning to discuss our proposed recommendations for sums to be 

paid to staff, and Funders and Indemnifiers, we note that we have excluded 
BGUK from the proposed distribution.  

124. In the ordinary course, any funds paid to BGUK would have been returned to 
Australia by way of intercompany debt repayment and/or shareholder 
dividends. 

125. However, two English companies in that chain have now been dissolved for 
in excess of 20 years, and therefore cannot be restored in order to facilitate 
the funds flows back to Australia. 

126. As a result of that dissolution, approximately two-thirds of any funds received 
by BGUK, would now be at risk of vesting in the Crown in the UK. 

127. It does not seem appropriate that the actual trade and funding creditors of 
the group should be subjected to that risk for the sake of what is 
fundamentally a timing issue, perhaps compounded by the actions of those 
who caused or allowed the companies to be or remain deregistered, and we 
have therefore excluded BGUK from our proposed distribution calculations. 

Staff 
128. Staff will be paid under section 18 of the Act. It is therefore not necessary 

that we recommend payments to staff. 
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Funders and Indemnifiers 
129. On the basis of our comments above, the sums recommended to be paid to 

the Funders and Indemnifiers (or their vehicles) at this time are: 

 To the Commonwealth:  $156,521,748 

 To BGNV:   $652,173,951 

 To ICWA:   $930,434,837 

130. Should further funds become available as our estimates become final costs, 
we will recommend that the further funds be distributed to Funders and 
Indemnifiers in the same ratios. 

Subordinated creditors – bondholders 
131. As our proposed recommendations exhaust the Fund, it follows that there 

are no proposed recommendations for payments to subordinated creditors 
such as bondholders. 



10. Summary of proposed recommendations under section 39 and section 40 of 
the Act 
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In summary, our proposed recommendations under section 39 of the Act are as 
follows: 

Creditor $ 

West Australian Newspapers Ltd 729,218 
Bond Corporation Pty Ltd 491,677 
Australian Consolidated Investments Ltd 408,102 
Western International Travel Pty Ltd 92,116 
Western Mail Pty Ltd 635,281 
Northern Midlands Council 13,776 
Commission of State Revenue –Tasmania 275 
Ashurst 616 
Taylor Woodings/Flinders Financial 9,264 
ALJ Woodings 88,270 
Gadens 6,381 
LDTC 3,885,446 
WA Glendinning 50,000,000 

 

In summary, our proposed recommendations under section 40 of the Act are as 
follows: 

Creditor $ 

Commonwealth 156,521,748 
BGNV 652,173,951 
ICWA 930,434,837 
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In this FDR: 

a. All figures are in AUD, unless specified; 

b. Terms which are defined in the Act have, when used in this FDR, the meaning given in section 3 of the Act; 

c. The singular includes the plural and vice versa; and 

d. The following terms have the following meanings:  

 

ACIL  Australian Consolidated Investments Ltd ACN 008 670 924 (formerly known as BRL) 

Act  Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Act 2015  

AFI  The BGF AFI, the TBGL AFI and each of them 

ATE Policy Agreement dated 1 September 1999 entitled, “Insurance Policy for After the Event Litigation Costs Insurance” 

ATO Australian Taxation Office 

Banks  The defendants in the Main Action, including the Australian Banks, the Lloyds Syndicate Banks and Equity Trust (Curacao) NV 

BB Pty Ltd  Bell Bros Pty Ltd ACN 008 672 375 (In Liquidation) 

BGNV Bell Group NV ARBN 073 576 502 (In Liquidation) 

BGUK Bell Group (UK) Holdings Ltd (In Liquidation) (In Administrative Receivership) 

BJCT Bell Judgment Creditors Trust 

Court of Appeal  Court of Appeal of Western Australia 

Court of Appeal decision Westpac Banking Corporation v Bell Group Ltd (In Liq) (No 3) [2012] WASCA 157; (2012) 44 WAR 1 
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Deed of Settlement The confidential deed of settlement dated 17 September 2013 between the parties to the Main Action, the Liquidators and other Bell 
Group Companies, ICWA, BGNV, Mr Garry Trevor as liquidator of BGNV, the Curatoren; Troika Holdings BV, Ms Stephenson as 
liquidator of BGUK, LDTC as trustee as of the BGF Bonds and the TBGL Bonds, Plaza and Bell Bros Holdings Ltd (In Liquidation)  

FDR First draft report dated 5 May 2016, provided by the Authority pursuant to section 36(4) of the Act 

Federal Court  Federal Court of Australia 

Funders and Indemnifiers Plaza (via BGNV) and ICWA (on its own account and/or via LDTC) and the Commonwealth through ATO 

High Court High Court of Australia 

ICWA Insurance Commission of Western Australia, formerly the State Government Insurance Commission established as a body corporate 
pursuant to the State Government Insurance Commission Act 1986 (WA) 

JNTH  JN Taylor Holdings Ltd ACN 007 600 339 (In Liquidation)  

Judgment  The Bell Group Ltd v Westpac Banking Corporation (No 9) [2008] WASC 239; (2008) 39 WAR 1  

LDTC Law Debenture Trust Corporation plc 

Liquidators  Mr Geoffrey Frank Totterdell in his capacity as liquidator of TBGL from time to time and Mr Antony Leslie John Woodings in his 
capacity from time to time as liquidator of BGF and also in his capacity as liquidator of TBGL, or either of them as the context requires  

Main Action  Supreme Court of Western Australia CIV 1464 of 2000 (as transferred from the Federal Court of Australia where it was denoted WAG 
3067 of 1995) 

Main proceedings The proceedings identified in Schedule 2 of the Act as the Main Proceedings 

Maranoa  Maranoa Transport Pty Ltd ACN 009 668 393 (In Liquidation)  
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Plaza  Plaza BV, a company incorporated in the Netherlands 

Section 564 Section 564 of the Corporations Act/Law as required  

Supreme Court  Supreme Court of Western Australia  

WABC The WA Bell Companies or any of them as the context requires  

WAG WA Glendinning & Associates Pty Ltd  ACN 008 762 721 

Western Interstate  Western Interstate Pty Ltd ACN 000 224 395 (In Provisional Liquidation)  
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The WA Bell Companies are: 
 
1. Albany Broadcasters Limited ACN 008 674 600 (In Liquidation) 

2. Ambassador Nominees Pty Ltd ACN 009 105 800 (In Liquidation) 

3. Belcap Enterprises Pty Ltd ACN 009 264 537 (In Liquidation) 

4. Belcap Nominees Pty Ltd ACN 009 265 178 (Deregistered) 

5. Belcap Portfolio Pty Ltd ACN 009 265 169 (Deregistered)  

6. Bell Bros. Holdings Ltd ACN 008 695 056 (In Liquidation) 

7. Bell Bros. Pty Ltd ACN 008 672 375 (In Liquidation) 

8. Bell Equity Management Limited ACN 009 210 208 (In Liquidation) 

9. Bell Group Finance Pty Ltd ACN 009 165 182 (In Liquidation) 

10. Bell Properties Pty Ltd ACN 008 675 625 (Deregistered) 

11. Bell Publishing Group Pty Ltd ACN 008 704 452 (In Liquidation) 

12. B. P. T. Pty Ltd ACN 009 190 292 (Deregistered) 

13. Dolfinne Pty Ltd ACN 009 134 516 (In Liquidation) 

14. Dolfinne Securities Pty Ltd ACN 009 218 142 (In Liquidation) 

15. Godine Enterprises Pty Ltd ACN 009 237 316 (Deregistered) 

16. Godine Finance Pty Ltd ACN 009 237 325 (Deregistered) 

17. Group Color (W.A.) Pty Ltd ACN 008 687 769 (Deregistered) 

18. Harlesden Finance Pty Ltd ACN 009 227 561 (In Liquidation) 

19. Harlesden Pty Ltd ACN 008 773 411 (Deregistered) 

20. H.J.W. Engineering Pty Ltd ACN 008 975 746 (Deregistered) 

21. Industrial Securities Pty Ltd ACN 008 728 792 (In Liquidation) 

22. Maranoa Developments Pty Ltd ACN 009 244 900 (Deregistered) 

23. Maranoa Holdings Pty Ltd ACN 009 244 893 (Deregistered) 

24. Maranoa Transport Pty Ltd ACN 009 668 393 (In Liquidation) 

25. Neoma Investments Pty Ltd ACN 009 234 842 (In Liquidation) 

26. Option Securities Limited ACN 008 737 291 (Deregistered) 

27. TBGL Enterprises Ltd ACN 008 669 216 (In Liquidation) 

28. TBGL Securities Pty Ltd ACN 008 713 513 (Deregistered) 

29. The Bell Group Ltd ACN 008 666 993 (In Liquidation) 

30. Wanstead Finance Pty Ltd ACN 009 227 570 (Deregistered) 

31. Wanstead Pty Ltd ACN 008 775 120 (In Liquidation) 

32. Wanstead Securities Pty Ltd ACN 009 218 160 (In Liquidation) 

33. WAON Investments Pty Ltd ACN 008 937 166 (In Liquidation) 

34. Wigmores Air Services Pty Ltd ACN 008 742 863 (Deregistered) 

35. Wigmores Finance Pty Ltd ACN 008 679 230 (Deregistered) 

36. Wigmores Tractors Pty Ltd ACN 008 679 221 (In Liquidation) 



Appendix C – Tables of property and liabilities of each of the registered WABC 
(preliminary) 

 
 
 

Page 36 

  
 

 

ACN 008 674 600

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property
Cash at Bank -                        161,249                 161,249                 

Interest in the Bell Judgment Creditors' Trust -                        -                        -                        

Receivables - other -                        -                        -                        

Receivables - intercompany 1,362,270,955       1,362,270,955       

Shareholdings -                        -                        -                        

Fixed Assets -                        -                        -                        

Total Property 1,362,270,955       161,249                 1,362,432,204       

Liabilities

Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        -                        -                        

Intercompany (162,730,925) (2,242,368,463) (2,405,099,389)

Creditors - ordinary unsecured (27,100,843) (311,163,012) (338,263,855)

Creditors - subordinated -                        -                        -                        

Total Liabilities (189,831,768) (2,553,531,475) (2,743,363,244)

Albany Broadcasters Limited (In Liquidation)
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ACN 009 105 800

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        8,597                     8,597                     

Interest in the Bell Judgment Creditors' Trust -                        -                        -                        

Receivables - other -                        -                        -                        

Receivables - intercompany -                        -                        

Shareholdings -                        -                        -                        

Fixed Assets -                        -                        -                        

Total Property -                        8,597                     8,597                     

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        -                        -                        

Intercompany -                         (1,038,389,249)  (1,038,389,249)

Creditors - ordinary unsecured -                        -                        -                        

Creditors - subordinated -                        -                        -                        

Total Liabilities -                         (1,038,389,249)  (1,038,389,249)

Ambassador Nominees Pty Ltd (In Liquidation)
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ACN 009 264 537

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        -                        -                        

Interest in the Bell Judgment Creditors' Trust -                        -                        -                        

Receivables - other -                        -                        -                        

Receivables - intercompany 5,176,676              -                        5,176,676              

Shareholdings 3                            -                        3                            

Fixed Assets -                        -                        -                        

Total Property 5,176,679              -                        5,176,679              

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        -                        -                        

Intercompany -                         (1,038,389,249)  (1,038,389,249)

Creditors - ordinary unsecured -                        -                        -                        

Creditors - subordinated -                        -                        -                        

Total Liabilities -                         (1,038,389,249)  (1,038,389,249)

Belcap Enterprises Pty Ltd (In Liquidation)
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ACN 008 695 056

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        149,529                 149,529                 

Interest in the Bell Judgment Creditors' Trust -                        -                        -                        

Receivables - other -                        -                        -                        

Receivables - intercompany -                        -                        

Shareholdings 4                            -                        4                            

Fixed Assets -                        -                        -                        

Total Property 4                            149,529                 149,533                 

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        -                        -                        

Intercompany (179,073,349) (2,380,970,712) (2,560,044,061)

Creditors - ordinary unsecured (5,870,299) (351,900,579) (357,770,878)

Creditors - subordinated -                        -                        -                        

Total Liabilities (184,943,648) (2,732,871,291) (2,917,814,939)

Bell Bros. Holdings Ltd (In Liquidation)
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Bell Bros. Pty Ltd (In Liquidation)
ACN 008 672 375

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        -                        -                        

Interest in the Bell Judgment Creditors' Trust -                        -                        -                        

Receivables - other -                        -                        -                        

Receivables - intercompany 2,871,758,345       2,871,758,345       

Shareholdings 5                            -                        5                            

Fixed Assets -                        -                        -                        

Total Property 2,871,758,350       -                        2,871,758,350       

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        -                        -                        

Intercompany (1,038,389,249) (1,038,389,249)

Creditors - ordinary unsecured (43,906,281) (689,155,296) (733,061,577)

Creditors - subordinated -                        -                        -                        

Total Liabilities (43,906,281) (1,727,544,545) (1,771,450,826)
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Bell Equity Management Limited (In Liquidation)
ACN 009 210 208

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property
Cash at Bank -                        2,077,258              2,077,258              

Interest in the Bell Judgment Creditors' Trust -                        2,330,596              2,330,596              

Receivables - other -                        -                        -                        

Receivables - intercompany -                        -                        -                        

Shareholdings -                        -                        -                        

Fixed Assets -                        -                        -                        

Total Property -                        4,407,854              4,407,854              

Liabilities

Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        (557,733) (557,733)

Intercompany (12,164,854) (1,103,430,679) (1,115,595,533)

Creditors - ordinary unsecured -                        -                        -                        

Creditors - subordinated -                        -                        -                        

Total Liabilities (12,164,854) (1,103,988,411) (1,116,153,266)
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Bell Group Finance Pty Ltd (In Liquidation)
ACN 009 165 182

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        602,270,217          602,270,217          

Interest in the Bell Judgment Creditors' Trust -                        805,152,571          805,152,571          

Receivables - other -                        -                        -                        

Receivables - intercompany 10,327,247,913     -                        10,327,247,913     

Shareholdings 3                            -                        3                            

Fixed Assets -                        -                        -                        

Total Property 10,327,247,916     1,407,422,789       11,734,670,704     

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        (173,450,805) (173,450,805)

Intercompany (1,863,338,744) (11,364,203,049) (13,227,541,794)

Creditors - ordinary unsecured (406,992,917) (2,463,984,614) (2,870,977,531)

Creditors - subordinated (96,145,833) (170,625,000) (266,770,833)

Total Liabilities (2,366,477,495) (14,172,263,468) (16,538,740,963)
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ACN 008 704 452

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        1,603,395              1,603,395              

Interest in the Bell Judgment Creditors' Trust -                        1,767,219              1,767,219              

Receivables - other -                        -                        -                        

Receivables - intercompany 32,504,120            -                        32,504,120            

Shareholdings -                        -                        -                        

Fixed Assets -                        -                        -                        

Total Property 32,504,120            3,370,614              35,874,735            

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        (426,397) (426,397)

Intercompany -                        (1,036,622,030) (1,036,622,030)

Creditors - ordinary unsecured (860,767) -                        (860,767)

Creditors - subordinated -                        -                        -                        

Total Liabilities (860,767) (1,037,048,427) (1,037,909,194)

Bell Publishing Group Pty Ltd (In Liquidation)
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ACN 009 134 516

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        70,183,198            70,183,198            

Interest in the Bell Judgment Creditors' Trust -                        78,858,483            78,858,483            

Receivables - other -                        -                        -                        

Receivables - intercompany -                        -                        -                        

Shareholdings -                        -                        -                        

Fixed Assets -                        -                        -                        

Total Property -                        149,041,681          149,041,681          

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        (18,858,577) (18,858,577)

Intercompany (245,778,977) (1,352,637,358) (1,598,416,335)

Creditors - ordinary unsecured -                        -                        -                        

Creditors - subordinated -                        -                        -                        

Total Liabilities (245,778,977) (1,371,495,934) (1,617,274,911)

Dolfinne Pty Ltd (In Liquidation)
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ACN 009 218 142

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        3,109,357              3,109,357              

Interest in the Bell Judgment Creditors' Trust -                        3,504,214              3,504,214              

Receivables - other -                        -                        -                        

Receivables - intercompany -                        -                        -                        

Shareholdings -                        -                        -                        

Fixed Assets -                        -                        -                        

Total Property -                        6,613,570              6,613,570              

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        (836,868) (836,868)

Intercompany (9,434,355) (1,049,928,449) (1,059,362,804)

Creditors - ordinary unsecured -                        (298,190,349) (298,190,349)

Creditors - subordinated -                        -                        -                        

Total Liabilities (9,434,355) (1,348,955,666) (1,358,390,020)

Dolfinne Securities Pty Ltd (In Liquidation)



Appendix C – Tables of property and liabilities of each of the registered WABC 
(preliminary) 

 
 
 

Page 46 

 
 

ACN 009 227 561

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        -                        -                        

Interest in the Bell Judgment Creditors' Trust -                        -                        -                        

Receivables - other -                        -                        -                        

Receivables - intercompany 62,308,850            -                        62,308,850            

Shareholdings 2                            -                        2                            

Fixed Assets -                        -                        -                        

Total Property 62,308,852            -                        62,308,852            

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        -                        -                        

Intercompany (176,883,002) (2,028,901,349) (2,205,784,351)

Creditors - ordinary unsecured -                        -                        -                        

Creditors - subordinated -                        -                        -                        

Total Liabilities (176,883,002) (2,028,901,349) (2,205,784,351)

Harlesden Finance Pty Ltd (In Liquidation)
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ACN 008 728 792

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        15,128,940            15,128,940            

Interest in the Bell Judgment Creditors' Trust -                        16,585,386            16,585,386            

Receivables - other -                        -                        -                        

Receivables - intercompany -                        -                        -                        

Shareholdings -                        -                        -                        

Fixed Assets -                        -                        -                        

Total Property -                        31,714,325            31,714,325            

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        (4,011,715) (4,011,715)

Intercompany (311,691,673) (2,753,782,854) (3,065,474,527)

Creditors - ordinary unsecured (24,533,337) (531,174,905) (555,708,242)

Creditors - subordinated -                        -                        -                        

Total Liabilities (336,225,010) (3,288,969,474) (3,625,194,484)

Industrial Securities Pty Ltd (In Liquidation)
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ACN  009 668 393

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        47,009,974            47,009,974            

Interest in the Bell Judgment Creditors' Trust -                        54,863,452            54,863,452            

Receivables - other -                        -                        -                        

Receivables - intercompany -                        -                        -                        

Shareholdings -                        -                        -                        

Fixed Assets -                        -                        -                        

Total Property -                        101,873,426          101,873,426          

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        (13,129,320) (13,129,320)

Intercompany (169,913,931) (1,255,291,691) (1,425,205,622)

Creditors - ordinary unsecured (2,124,021) (312,381,294) (314,505,315)

Creditors - subordinated -                        -                        -                        

Total Liabilities (172,037,952) (1,580,802,305) (1,752,840,257)

Maranoa Transport Pty Ltd (In Liquidation)



Appendix C – Tables of property and liabilities of each of the registered WABC 
(preliminary) 

 
 
 

Page 49 

 
 

ACN 009 234 842

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        8,399,349              8,399,349              

Interest in the Bell Judgment Creditors' Trust -                        9,467,434              9,467,434              

Receivables - other -                        -                        -                        

Receivables - intercompany -                        -                        -                        

Shareholdings -                        -                        -                        

Fixed Assets -                        -                        -                        

Total Property -                        17,866,783            17,866,783            

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        (2,260,819) (2,260,819)

Intercompany (24,014,590) (1,067,216,074) (1,091,230,664)

Creditors - ordinary unsecured -                        (298,190,349) (298,190,349)

Creditors - subordinated -                        -                        -                        

Total Liabilities (24,014,590) (1,367,667,242) (1,391,681,832)

Neoma Investments Pty Ltd (In Liquidation)
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ACN 008 669 216

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        -                        -                        

Interest in the Bell Judgment Creditors' Trust -                        -                        -                        

Receivables - other -                        -                        -                        

Receivables - intercompany 1,677,478,202       -                        1,677,478,202       

Shareholdings 2                            -                        2                            

Fixed Assets -                        -                        -                        

Total Property 1,677,478,204       -                        1,677,478,204       

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        -                        -                        

Intercompany (218,981,723) (2,181,678,480) (2,400,660,203)

Creditors - ordinary unsecured -                        -                        -                        

Creditors - subordinated -                        -                        -                        

Total Liabilities (218,981,723) (2,181,678,480) (2,400,660,203)

TBGL Enterprises Ltd (In Liquidation)
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The Bell Group Ltd (In Liquidation)
ACN 008 666 993

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        -                        -                        

Interest in the Bell Judgment Creditors' Trust -                        -                        -                        

Receivables - other -                        113,022                 113,022                 

Receivables - intercompany 1,060,924,114       1,060,924,114       

Shareholdings 7,833                     -                        7,833                     

Fixed Assets -                        5,000                     5,000                     

Total Property 1,060,931,947       118,022                 1,061,049,969       

Liabilities
Employee claims, including contingencies -                        (389,578) (389,578)

Litigation Funding -                        -                        -                        

Intercompany (161,248,803) (1,894,540,810) (2,055,789,613)

Creditors - ordinary unsecured (369,423,988) (15,757,560,028) (16,126,984,016)

Creditors - subordinated (597,435,517) (1,172,065,236) (1,769,500,753)

Total Liabilities (1,128,108,308) (18,824,555,652) (19,952,663,960)
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ACN 008 775 120

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        -                        -                        

Interest in the Bell Judgment Creditors' Trust -                        -                        -                        

Receivables - other -                        -                        -                        

Receivables - intercompany 140,504,625          -                        140,504,625          

Shareholdings 2                            -                        2                            

Fixed Assets -                        -                        -                        

Total Property 140,504,627          -                        140,504,627          

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        -                        -                        

Intercompany -                        (1,038,389,249) (1,038,389,249)

Creditors - ordinary unsecured (13,498,963) (423,419,907) (436,918,871)

Creditors - subordinated -                        -                        -                        

Total Liabilities (13,498,963) (1,461,809,156) (1,475,308,119)

Wanstead Pty Ltd (In Liquidation)
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ACN 009 218 160

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        2,353,213              2,353,213              

Interest in the Bell Judgment Creditors' Trust -                        2,652,064              2,652,064              

Receivables - other -                        -                        -                        

Receivables - intercompany -                        -                        -                        

Shareholdings -                        -                        -                        

Fixed Assets -                        -                        -                        

Total Property -                        5,005,277              5,005,277              

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        (633,360) (633,360)

Intercompany (20,218,195) (1,067,975,815) (1,088,194,010)

Creditors - ordinary unsecured -                        (298,190,349) (298,190,349)

Creditors - subordinated -                        -                        -                        

Total Liabilities (20,218,195) (1,366,799,523) (1,387,017,718)

Wanstead Securities Pty Ltd (In Liquidation)
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ACN 008 937 166

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        -                        -                        

Interest in the Bell Judgment Creditors' Trust -                        -                        -                        

Receivables - other -                        -                        -                        

Receivables - intercompany 392,120,425          -                        392,120,425          

Shareholdings -                        -                        -                        

Fixed Assets -                        -                        -                        

Total Property 392,120,425          -                        392,120,425          

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        -                        -                        

Intercompany (34,354,220) (1,093,168,273) (1,127,522,493)

Creditors - ordinary unsecured (27,291,390) (552,471,186) (579,762,577)

Creditors - subordinated -                        -                        -                        

Total Liabilities (61,645,610) (1,645,639,459) (1,707,285,070)

WAON Investments Pty Ltd (In Liquidation)
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ACN 008 679 221

Statement of Property and Liabilities 
 At liquidation

$ 
Since liquidation 

$ 
 Total 

$ 

Property

Cash at Bank -                        202,181                 202,181                 

Interest in the Bell Judgment Creditors' Trust -                        -                        -                        

Receivables - other -                        -                        -                        

Receivables - intercompany 606,784,245          -                        606,784,245          

Shareholdings 23                          -                        23                          

Fixed Assets -                        -                        -                        

Total Property 606,784,268          202,181                 606,986,448          

Liabilities
Employee claims, including contingencies -                        -                        -                        

Litigation Funding -                        -                        -                        

Intercompany (1,094,000) (1,038,389,249) (1,039,483,249)

Creditors - ordinary unsecured (7,243,329) (378,337,799) (385,581,127)

Creditors - subordinated -                        -                        -                        

Total Liabilities (8,337,329) (1,416,727,047) (1,425,064,376)

Wigmores Tractors Pty Ltd (In Liquidation)
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The steps taken and significant events in the course of and in connection with the conduct and progress of the Bell litigation and related proceedings are summarised as 
follows: 
 

Date Description 

9 May 1995 COR 106 of 1995 – TBGL files an application to reinstate Dolfinne Pty Ltd. 
COR 107 of 1995 – TBGL files an application to reinstate Maradolf Ltd. 
COR 108 of 1995 – TBGL files an application to reinstate Maranoa Transport Pty Ltd. 
COR 109 of 1995 – TBGL files an application to reinstate Industrial Securities Pty Ltd. 
COR 110 of 1995 – TBGL files an application to reinstate Bell Equity Management Ltd. 
COR 111 of 1995 – TBGL files an application for the winding up of Bell Equity Management Ltd. 
COR 112 of 1995 – TBGL files an application for the winding up of Maradolf Ltd. 
The entities above were reinstated for the purpose of them being plaintiffs in the proceedings. This was a first step in the proceedings that were ultimately 
brought against the defendants. Once the entities had been reinstated, Liquidators or directors were appointed so that notices of avoidance could be sent to 
the Banks. The reinstatement was an important step because funds received by a de-registered company would otherwise be retained by the ASC. 

18 July 1995 COR 108 of 1991 and COR 11 of 1993 – Scott J orders each of the Australian Banks, Coopers & Lybrand (the former auditors of the Bell Group), Lloyds 
Corporate Advisory Services and various former directors and officers of the Bell Group Companies to produce certain documents. 

27 July 1995 Master Bredmeyer orders the production of certain documents in the possession of the ASC. 

27 July 1995 Mr Justice Carnwath of the High Court of Justice in England orders: 
a) the production of documents by Lloyds; 
b) the examination of a representative from Lloyds; 
c) the examination of a director of TBGL, Mr Edwards; 
d) the examination of a representative of the CBA who resided in England; 
e) the production of documents by the CBA; and 
f) the production of documents by Standard Chartered Bank. 
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Date Description 

17 August 1995 Acting Master Chapman orders the production of certain documents in the possession of Sly & Weigall. 

24 August 1995 COR 206 of 1995 – The Commonwealth Bank of Australia, LDTC and BGNV file an application pursuant to section 1321 of the Corporations Law for leave to 
extend the time to appeal the decision of the BGF Liquidator to partially admit a proof of debt lodged in the liquidation of BGF by ACIL. 

31 August 1995 COR 218 of 1995 – The Banks file an application pursuant to section 1321 of the Corporations Law appealing the decision of the BGF Liquidator to partially 
admit a proof of debt lodged in the liquidation of BGF by ACIL. 

20 September 1995 COR 240 of 1995 – TBGL files an application to reinstate Ambassador Nominees Pty Ltd, Dolfinne Securities Pty Ltd, Harlesden Finance Pty Ltd, Neoma 
Investments Pty Ltd, Wanstead Securities Pty Ltd and Western Transport Pty Ltd. 

22 September 1995 Acting Master Chapman orders the production of certain documents in the possession of West Australian Newspapers Holdings Ltd. 

11 October 1995 COR 252 of 1995 – TBGL files an application for the winding up TBGL Enterprises Ltd, WAON Investments Pty Ltd, Great Western Transport Pty Ltd and 
Belcap Enterprises Pty Ltd. 

18 October 1995 COR 108 of 1991 and COR 11 of 1993 – Registrar Powell orders that the Banks verify their claims for privilege over documents covered by the order of Scott J 
made on 18 July 1995. 

1 November 1995 COR 267 of 1995 – TBGL files an application to reinstate Great Western Transport Pty Ltd. 
COR 268 of 1995 – TBGL files an application to reinstate Maranoa Transport Pty Ltd. 
COR 269 of 1995 – TBGL files an application for the winding up of Harlesden Finance Pty Ltd. 
COR 270 of 1995 – TBGL files an application for the winding up of Maradolf Pty Ltd. 
COR 271 of 1995 – TBGL files an application for the winding up of Belcap Enterprises Pty Ltd. 
COR 272 of 1995 – TBGL files an application for the winding up Ambassador Nominees Pty Ltd. 
COR 273 of 1995 – TBGL files an application for the winding up of Western Transport Pty Ltd. 
COR 274 of 1995 – BGF files an application for the winding up Industrial Securities Pty Ltd. 
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Date Description 

2 November 1995 COR 280 of 1995 – BGF files an application for the winding up TBGL Enterprises Ltd, WAON Investments Pty Ltd, Great Western Transport Pty Ltd and 
Belcap Enterprises Pty Ltd. 
COR 292 of 1995 – The ATO files an application to re-instate Bell Bros and Western Interstate. 

9 November 1995 Ch 006948 of 1995 (UK) – BGF files a petition in the English High Court of Justice, Chancery Division, to wind up BGUK. 

10 November 1995 CIV 2124 of 1995 – The Banks serve an originating summons on the BGF Liquidator regarding claims of legal professional privilege in relation to discoverable 
documents.  
CIV 2125 of 1995 – The Banks serve an originating summons on the TBGL Liquidator regarding claims of legal professional privilege in relation to 
discoverable documents.  

17 November 1995 CIV 2165 of 1995 – KPMG serves an originating summons on the BGF Liquidator regarding claims of legal professional privilege in relation to discoverable 
documents.  
CIV 2166 of 1995 – KPMG serves an originating summons on the TBGL Liquidator regarding claims of legal professional privilege in relation to discoverable 
documents.  

29 November 1995 COR 293 of 1995 – The ATO files an application for the winding up of Bell Bros. 
COR 294 of 1995 – The ATO files an application for the winding up of Western Interstate. 

5 December 1995 COR 298 of 1995 – Belcap Enterprises Pty Ltd files an application for the winding up of TBGL Enterprises Ltd.  
COR 299 of 1995 – Harlesden Finance Pty Ltd files an application for the winding up of Neoma Investments Pty Ltd.  
COR 300 of 1995 – Western Transport Pty Ltd files an application for the winding up of Wanstead Securities Pty Ltd.  
COR 301 of 1995 –Great Western Transport Pty Ltd files an application for the winding up of WAON Investments Pty Ltd.  
COR 302 of 1995 – Western Transport Pty Ltd files an application for the winding up of Dolfinne Securities Pty Ltd.  

8 December 1995 Carnwath J orders the production of documents by KPMG (London) and Slaughter & May. 
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Date Description 

13 December 1995 COR 308 of 1995 – The ATO files an application to re-instate Wanstead Pty Ltd. 
COR 310 of 1995 – The ATO files an application for the winding up of Wanstead Pty Ltd. 

13 December 1995 Ch 006948 of 1995 (UK) – Chadwick J orders that BGUK be wound up. 

14 December 1995 Ch 006948 of 1995 (UK) – Ms Jacqueline Barbara Stephenson is appointed Liquidator of BGUK. 

18 December 1995 WAG 3067 of 1995 commences in the Federal Court by way of application. Messrs Totterdell and Woodings swear affidavits (sworn on 17 December 1995) to 
support the application. Due to the imminent expiry of a potential six year limitation period for the applicants' claims it was necessary to commence the 
proceedings before formal examinations had taken place and before the significant task of reviewing documents that had been produced had been completed. 
Simultaneous proceedings are commenced in the High Court of Justice, Chancery Division (Ch 1995 B No. 7955 of 1995) in England (the English 
Proceedings) against the Banks and the former directors of TBGL and certain of its subsidiaries. The English Proceedings were commenced because of a 
concern that the Federal Court of Australia may lack jurisdiction on the basis that the application for leave to serve the Lloyd Syndicate Banks outside the 
jurisdiction may be unsuccessful or that those Banks might successfully apply to set aside the order granting leave to serve the claim out of Australia. 

21 December 1995 FUL 199 of 1995 – Westpac appeals the decision of the Supreme Court of Western Australia in COR 273 of 1995 to wind up Western Transport Pty Ltd. The 
respondent is BGF. 
FUL 200 of 1995 – Westpac appeals the decision of the Supreme Court in COR 274 of 1995 to wind up of Industrial Securities Pty Ltd. The respondent is BGF.  

22 December 1995 COR 317 of 1995 – The BGUK Liquidator files an application for the winding up of Western Interstate. 

5 January 1996 The applicants file a notice of motion to amend the application filed on 18 December 1995. The effect of the amendments would be to claim compound interest 
in equity which would consequently have an effect upon the amount claimed. Nicholson J grants leave for the amendments to be made to the application. 

18 January 1996 The applicants file a notice of motion seeking to join certain parties as applicants and to amend the application accordingly. Nicholson J grants leave for the 
amendment to be made to the application. 
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Date Description 
23 January 1996 FUL 9 of 1996 – Westpac appeals the decision of the Supreme Court of Western Australia in COR 302 of 1995 to wind up Dolfinne Securities Pty Ltd. The 

respondent is Western Transport Pty Ltd.  
FUL 10 of 1996 – Westpac appeals the decision of the Supreme Court of Western Australia in COR 300 of 1995 to wind up Wanstead Securities Pty Ltd. The 
respondent is Western Transport Pty Ltd. 
FUL 11 of 1996 – Westpac appeals the decision of the Supreme Court of Western Australia in COR 301 of 1995 to wind up WAON Investments Pty Ltd. The 
respondent is Western Transport Pty Ltd. 
FUL 12 of 1996 – Westpac appeals the decision of the Supreme Court of Western Australia in COR 299 of 1995 to wind up Neoma Investments Pty Ltd. The 
respondent is Harlesden Finance Pty Ltd.

29 January 1996 COR 108 of 1991 and COR 11 of 1993 – Ipp J dismisses the Banks' appeal against the orders of Registrar Powell that the Banks verify their claims for 
privilege over documents covered by the order of Scott J made on 18 July 1995. Pursuant to the orders of Ipp J the Banks file approximately 160 affidavits 
verifying the Banks' claims for privilege and serve approximately 13 unsworn lists identifying privilege claims made by the Banks on the ground that the 
documents contain solicitor-client communications. 

25 March 1996 Heenan J orders: 
a) the production of documents from KPMG and the Australian Banks relating to the relationship between the TBGL companies and Bond Corporation 

Holdings Ltd (BCH) and a number of its subsidiaries in the period March 1989 to 30 June 1990; 
b) the production of a number of files of Colin Simpson held by the ASC and the relevant documents of the lawyers retained by each of the Australian Banks 

prior to Parker & Parker acting for the syndicate; and 
c) that David Crawford of KPMG be added to the list of persons to whom examination summonses would be issued. 

March to July 1996 The first series of examinations by the TBGL Liquidator and the BGF Liquidator take place. Ten examinations take place in the Supreme Court of Western 
Australia and four take place in the High Court of Justice in London and Edinburgh. The examinations lasted a total of approximately 27 days. 

2 April 1996 The Banks' solicitors were unable to obtain instructions to accept service of the proceedings on behalf of the Lloyds Syndicate Banks. The applicants file a 
notice of motion for leave to serve application outside the jurisdiction. 

29 April 1996 The applicant's application for leave to serve outside the jurisdiction heard by Nicholson J. 

1 May 1996 The applicants undertake to stay the English Proceedings. 

30 May 1996 Nicholson J grants the applicants leave to serve the application and supporting affidavits outside the jurisdiction. 
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Date Description 

28 June 1996 FUL 9 of 1996 – Westpac's appeal against the winding up of Dolfinne Securities Pty Ltd in COR 302 of 1995 is discontinued. 
FUL 10 of 1996 – Westpac's appeal against the winding up of Wanstead Securities Pty Ltd in COR 300 of 1995 is discontinued. 
FUL 11 of 1996 – Westpac's appeal against the winding up of WAON Investments Pty Ltd in COR 301 of 1995 is discontinued. 
FUL 12 of 1996 – Westpac's appeal against the winding up of Neoma Investments Pty Ltd in COR 299 of 1995 is discontinued. 

22 July 1996 The Second-Named Fifth Respondent, Birchmore (one of the respondent directors), applies to dismiss the proceedings for lack of jurisdiction. 

9 August 1996 First directions hearing before Carr J. His Honour orders the applicants to file and serve a statement of claim by 4 October 1996. 

23 September 1996 Acting Master Johnson makes orders for the production of certain documents in the possession of the Liquidator of BCH which the BGF Liquidator required to 
assist him in his investigations concerning BGUK. 

27 September 1996 COR 253 of 1996 – The Banks lodge an application pursuant to section 1321 of the Corporations Law with respect to the decision of the BGF Liquidator to 
admit in part the ACIL proof of debt  
COR 254 of 1996 – The Banks lodge an application pursuant to section 1321 of the Corporations Law with respect to the decision of the BGF Liquidator to 
admit the proofs of debt of ACIL and BRL in the liquidation of BGF.  
COR 255 of 1996 – The Banks lodge an application pursuant to section 1321 of the Corporations Law with respect to the decision of the TBGL Liquidator to 
admit the proof of debt of ACIL and Bell Resources Developments Pty Ltd.  
COR 256 of 1996 – The Banks lodge an application pursuant to section 1321 of the Corporations Law with respect to the decision of the TBGL Liquidator to 
admit in part the Godine proof of debt.  
COR 257 of 1996 – The Banks lodge an application pursuant to section 1321 of the Corporations Law with respect to the decision of the TBGL Liquidator to 
admit the proof of debt of JNTH in the liquidation of TBGL.  

1 October 1996 CIV 2061 of 1996 – The Australian Banks commence an action in the Supreme Court against LDTC, TBGL, BGF, each of the TBGL Liquidators and the BGF 
Liquidator, and ICWA.  
At this time ICWA and LDTC were not parties to the Main Action. BGNV was a party to the Main Action, but not a party to CIV 2061 of 1996. 
The action concerns the TBGL Domestic Bonds and the BGF Domestic Bonds. LDTC, at the request of ICWA, had executed certain supplemental deeds 
which purported to vary or modify the TBGL Bonds Trust Deed and the BGF Bonds Trust Deed. However the supplemental deeds were not to become 
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Date Description 

effective unless they were executed by the TBGL Liquidator and the BGF Liquidator respectively. The Banks sought declarations against LDTC, ICWA, TBGL, 
BGF and their respective Liquidators that in executing the supplemental deeds LDTC had acted improperly in a number of respects. It was also alleged that 
the Liquidators would be acting improperly if they executed the deeds. The applicants sought injunctions to restrain LDTC from giving effect to the 
supplemental deeds and to restrain the Liquidators from executing them. It was alleged against the Liquidators that the execution by them of the supplemental 
deeds, on behalf of TBGL and BGF respectively, would involve a breach by TBGL of certain of the instruments executed as part of the 1990 Transactions.  

16 October 1996 The applicants file and serve their first statement of claim. 

16 October 1996 Troika (10th applicant) and Stephenson (11th applicant) file notice of discontinuance against all respondents. 

8 November 1996 The first-named and second-named fifth respondents (John Edwards and Alan Birchmore respectively) file a motion to set aside the originating process 
against them. 

8 November 1996 At the second directions hearing before Carr J, orders, among others, that the applicants file and serve particulars by 22 November 1996. 

22 November 1996 The applicants file particulars to their first statement of claim. 

29 November 1996 CIV 2061 of 1996 – LDTC and ICWA join Lloyds Bank as defendant to counterclaim. 

3 December 1996 The applicants, by notice, discontinue the English Proceedings against the former directors (Aspinall, Mitchell, Oates, Edwards, Birchmore and Bond) and 
Equity Trust. 

6 December 1996 The applicants serve an amended statement of claim.  

9 December 1996 Carnwath J of the English High Court of Justice stays the English Proceedings, by consent, until further order. 

20 December 1996 The first and second respondents file a motion to strike out the statement of claim or in the alternative request further particulars of it. 

14 January 1997 Respondents file motion for security for costs. 

29 January 1997 CIV 2061 of 1996 – Lloyds Bank files a statement of claim. 
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Date Description 

31 January 1997 The applicants serve a minute of their second amended statement of claim.  

10 February 1997 At the third directions hearing, Carr J hears the respondents' motion to strike out the statement of claim. The respondents' motion is dismissed and the 
applicants are granted leave to amend the statement of claim. The applicants are also given leave to discontinue against Aspinall, Mitchell, Oates, Edwards, 
Birchmore and Bond, on the basis that the respondents take no point about them not being parties to the Main Action.   
Carr J further orders that the first to seventh applicants on behalf of all of the applicants provide security for the "costs of the first to third respondents 
calculated on a party/party basis on terms to be agreed as to the form of security, the method of calculation and the timing of the provision of security or if not 
agreed, within 21 days as determined by the court." 

13 February 1997 The applicants file notices of discontinuance in relation to Aspinall, Mitchell and Oates (fourth respondents), Edwards, Birchmore and Bond (fifth respondents). 

7 March 1997 The applicants serve their second amended statement of claim (amended pursuant to the orders of Carr J on 10 February 1997). The amendments related 
primarily to the state of mind of the directors as to whether they had a genuine belief as to the solvency of the Bell Group. 

19 March 1997 CIV 2061 of 1996 – Orders made joining all Banks (other than Skopbank) as parties. 

7 April 1997 The applicants provide particulars of second amended statement of claim. 

May – November 1997 The applicants serve so-called "Statement of Net Assets" (SNAs) for 76 companies in the Bell Group. These SNAs set out the applicants’ estimates of the 
book values and actual values of the assets and liabilities of the corporate applicants and other relevant companies in the Bell Group as at 26 January 1990. 
The SNAs and supporting documents served with them comprise 101 lever arch files and some 30,000 pages. The SNAs form part of the particulars to the 
statement of claim. 

14 May 1997 CIV 2061 of 1996 – Lloyds Syndicate Banks (other than Skopbank) become plaintiffs. 

16 May 1997 The parties are unable to agree on the form of security, the method of calculation and the timing of provision of security. Carr J makes an interim order for the 
applicants to provide security of $1 million for costs of the first, second and third respondents within 14 days. His Honour also gives leave to the applicants to 
file and serve their third amended statement of claim. 

16 May 1997 The applicants file their third amended statement of claim. 
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19 May 1997 The Banks file their first defence and counterclaim. In their counterclaim, the Banks seek declarations that the securities were valid. 

23 May 1997 The applicants serve third amended statement of claim, amended pursuant to the orders of Carr J on 16 May 1997. 

18 June 1997 CIV 2061 of 1996 – Templeman J makes orders in relation to discovery and witness statements. 

20 June 1997 CIV 2061 of 1996 – The TBGL and BGF Liquidators file an amended defence. 

24 June 1997 The Commonwealth files a notice of motion in relation to its undertaking for security for costs. 

25 June 1997 Carr J gives leave (by consent) nunc pro tunc to the respondents / cross-claimants to commence the cross-claim against the first, second, fourth, fifth and sixth 
cross-respondents. 
Carr J also hears the respondents' motion in relation to security for costs in favour of the first, second and third respondents. Carr J orders a total of $5 million 
in security, and that that there be four payments of $850,000 for each and then a final payment to make up the security for trial. His Honour orders that the 
respondents in consultation with the applicants and the Commonwealth file minutes of orders to reflect the reasons and rulings of the hearing, and if the parties 
do not agree within 14 days, they must file their proposed minute and short submissions, and final orders will be made in chambers. 

31 July 1997 CIV 2061 of 1996 – The defendants file an amended defence. This is the last defence that is filed before CIV 2061 of 1996 is stayed on 27 January 1998. 

August – December 1997 The respondents provide informal discovery and maintain numerous privilege claims. 

8 August 1997 The applicants make an application for orders requiring the Banks to produce certain "blanked out" documents, that is, challenging the privilege claimed over 
those documents. The Banks filed the affidavit of SR Paterniti on 11 August 1997 which deposed that the Banks had insufficient time in which to respond to the 
applicants' application. 

12 August 1997 At the fourth directions hearing, Carr J gives leave to the applicants to file and serve their fourth amended statement of claim excluding the proposed 
paragraph 46A. Carr J also gives leave to applicants to file and serve their fourth amended statement of claim including the proposed paragraph 46A if the 
respondents do not object to the proposed paragraph 46A. 
Carr J also gives leave to the respondents to amend the defence and to file an amended defence by 11 September 1997. 
In relation to the applicants ' application challenging the Banks' privilege claims, the Court was informed that the applicants ' challenge was representative only. 
Carr J ordered that the applicants' application be adjourned to a date to be fixed. 
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12 August 1997 The respondents file minute of amended defence and cross-claim pursuant to orders of Carr J on 25 June 1997. 

14 August 1997 The applicants file and serve their fourth amended statement of claim (excluding the proposed paragraph 46A) amended pursuant to the orders of Carr J on 12 
August 1997. 

21 August 1997 The applicants serve their fifth amended statement of claim (including paragraph 46A) amended pursuant to the orders of Carr J on 12 August 1997. The 
applicants also file their further and better particulars. 

27 August 1997 CIV 2061 of 1996 – At a directions hearing before Templeman J, his Honour orders the Banks (except for Skopbank) to file and serve affidavits of discovery 
and witness statements. During the hearing, the Banks foreshadow making an application to stay CIV 2061. 
The TBGL and BGF Liquidators file a re-amended defence. 

18 September 1997 Carr J orders that the first to seventh applicants provide further security of $5 million for costs of the first to third respondents on a rolling basis up until the 
commencement of the trial. 

1-2 October 1997 At the fifth directions hearing Carr J gives leave to the respondents to file their second amended defence and cross-claim.  

10 October 1997 The applicants serve a minute of their sixth amended statement of claim (leave to amend for which was granted pursuant to the orders of Carr J on 20 October 
1997). 

10 October 1997 The respondents file their second amended defence and cross claim. The amended defence includes a plea in relation to the communication assets of the Bell 
Group known as "Q-Net" and paragraphs 48AA and 62AA.   
Q-Net, at the relevant time, appeared to have been the subject of a sale agreement between Bond Media Limited (as vendor) and the Bell Group (as 
purchaser). The defence contained voluminous particulars concerning Q-Net which raised questions about the nature and value of the interest of Q-Net in a 
contract with the Queensland State Government concerning the provision of certain communications services. 
The issue with Q-Net was closely connected to the new allegation at paragraph 48AA of the defence. Paragraph 48A of the defence alleged that the directors 
were reasonably entitled to believe that the best interests of TBGL were to essentially "buy time" and maximise the value of the assets of the group, instead of 
resorting to an immediate and swift sale of various assets of the group. The respondents inserted paragraph 48AA, which pleaded the basis for the directors 
having that reasonable belief. Q-Net was one of the assets in relation to which it was said the directors hoped they could maximise value. 
Paragraph 62AA of the defence pleaded that the Banks did not know that the Australian directors or the UK directors did not have a "genuine belief" or that 
they did not have a belief that the subordinated deeds entered into were not in the interests as a whole of the respective companies of the Bell Group of which 
they were directors. 
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13 October 1997 The applicants file and serve their request for further and better particulars of the defence.  

16 October 1997 The applicants file and serve particulars of their sixth amended statement of claim. 

17 October 1997 CIV 2061 of 1996 – The Banks and Lloyds Syndicate Banks file a chambers summons seeking a stay of CIV 2061 of 1996 until the determination of the Main 
Action. 

17 and 20 October 1997 At the sixth directions hearing, Carr J orders the Banks to request particulars of the respective pleas as to the beliefs of various directors within 10 days and 
the applicants to respond to that request within 14 days.  
Carr J gives leave to the applicants to file and serve their sixth amended statement of claim in the terms of the minute of sixth amended statement of claim 
dated 10 October 1997. 
Carr J also gives leave to the respondents to file and serve their third amended defence and counterclaim. 

23 October 1997 The respondents file their third amended defence and cross-claim. 

31 October 1997 CIV 2061 of 1996 – LDTC and ICWA file a chambers summons seeking a partial stay of CIV 2061 of 1996. 

10 November 1997 The Banks file and serve their amended further and better particulars of their defence and cross-claim. 
The Banks' particulars expand the number and scope of issues in the Banks' case. 

11 November 1997 At the seventh directions hearing before Carr J, his Honour lists WAG 3067 of 1995 for hearing, commencing on 3 August 1998, for a period of at least three 
months. His Honour also makes a series of orders for interlocutory steps leading up to the trial. Carr J orders that the applicants' application to challenge the 
Banks' privilege claims be heard at trial. 

19 November 1997 The applicants file the first version of a minute of their seventh amended statement of claim. 

19 November 1997 The applicants serve answers to a request for further and better particulars which included the statement that the applicants did not contend that the directors 
had acted dishonestly in the sense of intending to deceive or cheat creditors and that the case pleaded by the applicants did not depend upon proof that the 
directors held a subjective belief that the instruments were contrary to the interests of the relevant company.  
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27 November 1997 The applicants file a further minute of their seventh amended statement of claim. 

1 December 1997 CIV 2061 of 1996 – The Banks (except for Skopbank) file affidavits of discovery in accordance with Templeman J's orders of 27 August 1997. No witness 
statements are filed or served. 

16 December 1997 The applicants file a further minute of their seventh amended statement of claim. 

17 December 1997 The applicants file their first reply and defence to counterclaim. 

17 December 1997 At a hearing before Carr J the parties make various submissions in relation to the production and discovery of documents. Carr J makes a series of 
interlocutory orders in the relation to the production of documents and in relation to the parties' privilege claims.  

19 December 1997 At the eighth directions hearing before Carr J the applicants seek leave to issue two subpoenas to ACIL and FHP for the production of certain documents. Carr 
J orders that the motion to issue a subpoena to FHP be adjourned and that the applicants have leave to issue a subpoena to ACIL. 

24 December 1997 The applicants file a further minute of their seventh amended statement of claim. 

19-20 January 1998 CIV 2061 of 1996 – The application for the stay is heard by Templeman J. TBGL, BGF and the Liquidators take no active part in the applications. 

20 January 1998 COR 358 of 1997 – The BGNV Liquidator obtains orders from the Supreme Court of Western Australia to conduct the examination of Messrs Aspinall, Mitchell, 
and Simpson. The examinations are listed for 10 days commencing on 16 March 1998.  

23 January 1998 The applicants file their particulars to the seventh amended statement of claim. 

27 January 1998 CIV 2061 of 1996 – The Court acceded to an application by the plaintiffs that the proceedings be stayed generally pending finalising of the Main Action. See 
Commonwealth Bank of Australia and Ors v The Law Debenture Trust Corporation plc, unreported, SCt of WA (Templeman J); Library No 980023; 27 January 
1998. 

27 January 1998 At the ninth directions hearing, Carr J makes certain orders in relation to the inspection of documents. 
The parties agree to an arrangement whereby the respondents would have leave to amend their defence and cross-claim by 6 February 1998 and that the 
applicants would have the right to object to any amendments to the cross-claim within 14 days. 
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30 January 1998 The Banks provide further particulars of their defence. These particulars further expand the range of factual matters in issue. 

30 January 1998 The Banks file their fourth amended defence and counterclaim, which introduced paragraph 13A (and related pleas in paragraph 48A(d), 48AA(3)(k), 62AA(5) 
and (6), 62AAA, 92AA, and 98 to 105), dealing with the subordination of BGNV on-loans to TBGL in December 1985 and to BGF in May 1987 and July 1987.  
The respondents claimed, for the first time, that the moneys owing by TBGL and BGF to BGNV (i.e. the on-loans) were in 1990 and are still subordinated to the 
debt owing to the respondents. In their amended defence the respondents put their claim as a matter of breach of contract and estoppel. In the cross-claim 
those same issues are pleaded plus allegations of contravention of the applicants of section 52 of the Trade Practices Act. The respondents further pleaded 
that by reason of such contravention, the applicants should only receive relief "which is predicated upon the basis that the loans are and were subordinated." 
The subordination defence significantly widened the scope of discovery expanding it to include documents from the mid-1980s that were in the possession, 
power and custody of the respondents. Up until then, discovery had been focussed primarily on the 1989 to 1991 period. The respondents ' production of the 
discovered documents in relation to the subordination defence did not start until late 1998 and continued for an extended period thereafter. 

Although there are similarities between CIV 2061 of 1996 and paragraph 13A, because of the introduction of paragraph 13A, the applicants now had to 
consider for the first time: 
a) The intentions and beliefs of TBGL, BGF and BGNV and each of the 20 Banks in respect of each transaction and event pleaded. 
b) The entire banking relationship between 1983 and 1990 between each of the Banks and the companies in the Bell Group to determine: 

i. the extent to which non-subordination of the TBGL liability to BGNV was relevant to the Banks' dealings with the Bell Group; 
ii. what opportunities would have been available to the Banks to re-order their affairs, and when and in what circumstances those opportunities would 

become apparent; 
iii. whether there were competing commercial considerations which would have impacted on the capacity of each Bank to re-order its affairs. 

Because the subordination defence expanded the case in a significant way, it was necessary for the applicants to brief additional counsel to deal with this 
aspect of the case. 

4 February 1998 Carr J orders, by consent, leave to the applicants to join the BGNV Liquidator as twelfth applicant. 

10 February 1998 COR 37 of 1998 – The BGNV Liquidator files an application pursuant to section 596B of the Corporations Law for the examination of Bank officers and former 
Bank officers.  

13 February 1998 The Banks provide particulars of paragraph 13A and related paragraphs of the defence and counterclaim.  
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13 February 1998 The parties agree that discovery in CIV 2061 of 1996 is treated as discovery in the Main Action. 
The Banks in CIV 2061 of 1996 gave formal discovery including approximately 400 claims for privilege verified by 19 affidavits.  

17 February 1998 COR 37 of 1998 – The BGNV Liquidator obtains orders from the Supreme Court of Western Australia requiring 7 officers and former officers of the Banks to 
attend examinations by the BGNV Liquidator in the Supreme Court. The orders also require production by the proposed examinees of documents relating to 
the affairs of TBGL and its subsidiaries.  

23 February 1998 COR 358 of 1997 – The BGNV Liquidator obtains orders from the Supreme Court of Western Australia, pursuant to sections 596B and 596D(2) of the 
Corporations Law for the examination of and the production of books and papers by Messrs Aspinall, Mitchell, Simpson and officers and former officers of the 
Banks. 

4 March 1998 COR 108 of 1991 and COR 11 of 1993 – The TBGL Liquidator and the BGF Liquidator make separate applications to the Supreme Court of Western Australia 
for orders that examinations by them of Messrs Aspinall, Mitchell and Simpson be listed at the same time as the proposed examination by the BGNV 
Liquidator. 

5 March 1998 The applicants file a further minute of their seventh amended statement of claim. 

6 March 1998 The tenth directions hearing is held before Carr J. 

13 March 1998 The applicants file a further minute of their seventh amended statement of claim. 

16 March 1998 COR 358 of 1997 – The examinations of Aspinall and Simpson by BGNV are adjourned.  

16-17 March 1998 The parties attend a mediation held before The Honourable Trevor Morling QC as mediator. This was the first major settlement attempt. The mediation 
concluded without any offers being made by either side. 

25 March 1998 The Banks make an offer of compromise under Order 23 of the Federal Court Rules for $898,425 plus interest. The applicants reject the offer. 

30 March 1998 The applicants file a further minute of their seventh amended statement of claim and particulars of their seventh amended statement of claim. 
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1 April 1998 COR 37 of 1998 – The BGNV Liquidator consents to orders that his examination of the bank officers be adjourned until the conclusion of the Main Action. 

3 April 1998 The applicants file a further minute of their seventh amended statement of claim. 

6 April 1998 The applicants request further and better particulars of paragraphs 13A and related pleas of the defence and cross-claim.  

9 April 1998 The applicants serve a Notice to Admits Facts on the Banks, which sought responses to approximately 380 questions from each Bank. 

14 April 1998 The applicants file the Notice to Admit Facts. 

14 April 1998 COR 253 of 1996 – The Banks' application pursuant to section 1321 of the Corporations Law with respect to the decision of the BGF Liquidator to admit in part 
the ACIL proof of debt is stayed, pending the outcome of the Main Action. 
COR 254 of 1996 – The Banks' application pursuant to section 1321 of the Corporations Law with respect to the decision of the BGF Liquidator to admit proofs 
of debt of ACIL and BRL in the liquidation of BGF is stayed, pending the outcome of the Main Action. 
COR 255 of 1996 – The Banks' application pursuant to section 1321 of the Corporations Law with respect to the decision of the TBGL Liquidator to admit 
proofs of debt of ACIL and Bell Resources Developments Pty Ltd in the liquidation of TBGL is stayed, pending the outcome of the Main Action. 
COR 256 of 1996 – The Banks' application pursuant to section 1321 of the Corporations Law with respect to the decision of the TBGL Liquidator to admit in 
part the Godine proof of debt is stayed, pending the outcome of the Main Action. 
COR 280 of 1996 – BGNV's application pursuant to section 1321 of the Corporations Law with respect to the decision of the BGF Liquidator to admit the proofs 
of debt of ACIL, and Bell Resources Developments Pty Ltd is stayed, pending the outcome of the Main Action. 

May 1998 By May 1998 a large number of documents have been produced by the parties (more than 330,000 documents in more than 2,000 lever arch files consisting of 
more than 600,000 pages). In addition to the documents provided to the Liquidators (pursuant to various orders from 1995 to mid-1997), documents were 
produced by the Australian Banks and Lloyds Syndicate Banks and third parties such as KPMG (Australia and UK), Lion Nathan, Corrs Chambers Westgarth, 
Parker & Parker, Sly & Weigall, and Slaughter & May pursuant to various orders as outlined above and by third parties in response to subpoenas for 
production. 
Pursuant to the orders of Carr J made on 17 and 20 October 1997, the documents produced by the respondents in the proceedings under sections 596A and 
596B of the Corporations Law were informally discovered in the Main Action. The respondents also discovered further documents in the Main Action and in the 
CIV 2061 of 1996 proceedings. 
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May 1998 The respondents foreshadow that they would waive their privilege claims over tens of thousands of documents. The respondents had been maintaining 
privilege claims over those documents since 1996. The subsequent production of documents as a result of privilege being waived by the respondents caused 
the applicants to expend a considerable amount of time and costs to review and consider the newly produced documents (more than 50,000 documents 
having been produced as a result of the respondents waiving privilege). 

14 May 1998 The applicants serve a further minute of their seventh amended statement of claim (leave to amend in the form of this minute was granted pursuant to the 
orders of Carr J on 24 June 1998).  

15 May 1998 COR 235 of 1996 – Steytler J permits the BGNV Liquidator to resume examinations of Coopers & Lybrand. 

15 May 1998 The Banks provide a response to the applicants ' request for further and better particulars of paragraphs 13A and related pleas of the defence and cross-claim.  

15 May 1998 The Banks applied for orders, among others, that they be relieved nunc pro tunc from their obligations pursuant to the orders made on 11 November 1997, or 
alternatively, that the Liquidators are restrained from further examinations of Aspinall and Simpson. 

18 May 1998 The applicants file a notice of motion to strike out the amended defence and counterclaim in the terms of the document filed by the Banks on 30 January 1998. 

19 May 1998 The Banks provide further particulars of their defence. This further expands the range of factual matters in issue. 

27 May 1998 COR 358 of 1997 – Heenan J gives judgment in favour of the BGNV Liquidator, permitting examinations of Messrs Aspinall, Simpson and Mitchell to proceed. 

28 May 1998 The applicants apply to vacate the trial date set down for 3 August 1998. There are two grounds: First, the applicants are not ready to proceed; and second, 
the paragraph 13A defence affects the whole of the case, such that the applicants must have time to consider its implications and obtain discovery, before 
proceeding to trial.  
The applicants also apply for orders for discovery in relation to the 13A defence. 

28 May 1998 Carr J orders that the respondents be relieved nunc pro tunc of their obligations to file and serve their witness statements and other documents, other than 
certain discoverable documents until the plaintiff Liquidators had completed their examinations, on the grounds that, if those documents were lodged, the 
Liquidators proposed to make use of them for the purpose of the examinations of Aspinall and Simpson. Carr J also lists the hearing of the applicants' motion 
to vacate the trial date for 16 June 1998. 

June 1998 The respondents begin discovery on paragraph 13A issues. 
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16-18 June 1998 At the eleventh directions hearing before Carr J the applicants' motion for adjournment of the trial is heard. 

22 June 1998 The respondents file a minute of proposed amendments to paragraph 13A and related paragraphs of defence and counterclaim and particulars. 

23 June 1998 The respondents file a motion seeking leave nunc pro tunc to amend the defence and cross-claim in the terms of the document filed on 30 January 1998 by 
the Banks and to begin and proceed with that cross-claim. 

24 June 1998 At the twelfth directions hearing, Carr J makes a series of interlocutory orders, among other things, granting a limited adjournment of the trial for one month, 
i.e. the applicants ' motion dated 28 May 1998 to vacate the trial date (set down for 3 August 1998) is successful to the extent that Carr J orders that the trial 
date be postponed to 1 September 1998. 
Carr J grants leave to the respondents to file and serve their fourth amended defence and cross claim. The applicants' strike out motion (to strike out the 
respondents' amended defence and cross claim) was resolved after discussions between the parties on the basis that the respondents would provide further 
particulars and the applicants would have leave to renew their motion if the particulars were considered inadequate. Carr J makes orders in relation to the 
consolidation of the respondents' particulars in relation to the 13A issues, and the provision of further particulars in relation to various paragraphs. Further 
particulars were subsequently provided by the respondents in August 1998, and the applicants did not renew their strike out application.  
Carr J gives leave to the respondents (by consent), nunc pro tunc, to amend the cross-claim and proceed with the amended cross-claim with paragraph 13A 
(and related paragraphs) (which was filed on 30 January 1998). 

1 July 1998 The applicants file a motion for leave to appeal against the orders of Carr J made on 28 May 1998 concerning, among other things, the filing of witness 
statement and expert reports, and the orders of Carr J made on 24 June 1998 concerning adjournment of the trial to 1 September 1998. 

2 July 1998 At the thirteenth directions hearing before Carr J, counsel for the applicants inform the court that "some consideration is being given at present to clarifying 
what might be referred to as the back end of the statement of claim", that is, the seventh amended statement of claim. 

13 and 14 July 1998 The appeal against the orders of Carr J made on 28 May 1998 and 24 June 1998 is heard by the Full Federal Court (Foster, Lee and Nicholson JJ). 

20 July 1998 The Full Court of the Federal Court (Foster, Lee and Nicholson JJ) allowed the applicants' appeal of the orders of 24 June 1998. The Full Court vacated the 
trial date and ordered that the trial should be fixed to commence not before 1 February 1999. Their Honours stated: 

"First, by requiring the applicants to commence their case when it was conceded they were not ready there followed a real risk that the applicants would 
start and finish their case affected by that disadvantage 
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[…] 
Second, his Honour did not advert to the particular disadvantage under which the Liquidators operated. They had to be given sufficient time to obtain 
assistance from persons who had been directors, officers or executives of the companies between 1985 and 1987 to gain knowledge of the operation of 
the companies in that period and to obtain advice on the material so gathered. If the applicants were obliged to commence the trial without that material 
and that advice, not only was it likely that the conduct of the applicants' case would be prejudiced it would also follow that the applicants would be denied 
the opportunity to assess whether their case had been put at greater risk of defeat by reason of the amended defence. The Liquidators’ liability to costs 
may also have to be considered, particularly if indemnification of the costs of the Liquidators only extended to litigation conducted on legal advice. To be 
required to proceed to trial without opportunity to deal with those matters would visit an injustice on the applicants that could not be removed by any 
indulgence granted by the Court. Therefore, we conclude that there has been an error of principle in his Honour's decision not to vacate the dates of trial and 
leave to appeal should be granted, the appeal allowed and the decision set aside." 

The Court refuses leave to appeal in respect of the orders on the respondents' interlocutory obligations. 

March – December 1998 The respondents waive privilege claims and produce numerous further documents by way of discovery 

7 December 1998 The applicants serve a "preliminary draft" of certain amendments proposed to be made to the statement of claim, which give notice of the proposed equitable 
fraud amendments to the statement of claim. 

8 December 1998 The respondents file a notice of motion seeking orders that they have leave to amend the defence and cross-claim in terms of a minute of proposed 
amendment dated 3 December 1998, and that they have leave to begin and proceed with the cross-claim dated 3 December 1998. 

15 December 1998 The applicants file a notice of motion to amend the application to endorse it for cross-vesting legislation, and that the court give directions as to whether the 
proceedings should be transferred under Jurisdiction of Court (Cross-vesting) Act 1987 (Cth). 

18 December 1998 The applicants move an urgent motion before Carr J seeking to regularise alleged defects in the way in which they had invoked the cross-vesting legislation. 
Senior Counsel for the applicants informed Carr J that the High Court had reserved a decision, which was expected to uphold a challenge to the validity of the 
cross-vesting legislation. Senior Counsel for the applicants also informed Carr J that the applicants sought a direction which would put them in a position to 
apply for a transfer of the application to another court before the High Court delivered its decision. Carr J adjourned the motion to 24 December 1998. 
Carr J also ordered that any application by the applicants for leave to further amend the statement of claim was required to be filed by 29 January 1999 and 
accompanied by a minute of the proposed amendments and all particulars of the allegations in the proposed amendments. 
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24 December 1998 At the hearing of the applicants' motion to amend the application to endorse it for cross-vesting legislation, Carr J held that he was satisfied that the jurisdiction 
under the cross-vesting legislation had been invoked but made orders to remove any doubt. His Honour ordered that the applicants' application for directions 
on whether the proceedings should be transferred under cross-vesting legislation be stood over to 12 March 1999 with liberty to restore on 4 days' notice. 
Carr J also gave leave to amend the statement of claim (seventh amended statement of claim). 

5 February 1999 The applicants serve an application for leave to further amend the statement of claim and a minute of particulars of the proposed amendments.  

11 February 1999 The applicants file minutes of their eighth amended statement of claim and particulars to their amended statement of claim. 

11 February 1999 The respondents file a minute of their proposed amended defence and counterclaim to the proposed eighth amended statement of claim. 

11 March 1999 The respondents file a further minute of their proposed amended defence and counterclaim to the proposed eighth amended statement of claim. 

12 March 1999 At the fourteenth directions hearing before Carr J, his Honour fixes the trial to commence on 7 February 2000. Carr J also reserves the months of October and 
November 1999 with a view to bringing the trial commencement date forward depending on how matters progressed. 
Senior counsel for the applicants informs Carr J that the applicants do not wish to avail themselves of the opportunity (proffered in submissions served by the 
Banks prior to the hearing) to file a further minute of their proposed amended statement of claim and particulars. Carr J orders that the application for leave to 
amend the statement of claim be heard on 16 June 1999. 
On the respondents' motion of 8 December 1998, Carr J gives leave to the respondents to amend their defence and cross-claim in terms of the minute of 
proposed amended defence and cross-claim dated 11 March 1999, and to proceed with that cross-claim. 
The respondents' motion for security for costs dated 14 January 1997 is listed for hearing on 17 June 1999. 

16 April 1999 The applicants file a further minute of their proposed eighth amended statement of claim and particulars.  

14 June 1999 The applicants file and serve written submissions informing the court that they intend to further amend the proposed amended statement of claim and 
particulars in numerous respects identified in the submissions.  

16 June 1999 The applicants serve their third minute of the proposed amendments to the statement of claim and particulars (excluding the "preliminary draft" served in 
December 1998) and an amended notice of motion seeking leave to amend the statement of claim in terms of that minute. The 16 June 1999 amendments 
were different to the proposed amendments served previously. 
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16 June 1999 At the fifteenth directions hearing, Carr J commences the hearing of the applicants’ notice of motion for leave to further amend their statement of claim. Senior 
counsel for the applicants raised the imminent (scheduled to be delivered the next day, i.e. on 17 June 1999) decision of the High Court in Re Wakim; Ex parte 
McNally (1999) 198 CLR 511. The applicants applied to adjourn the hearing of the amendment application pending the High Court's decision. 

17 June 1999 The High Court delivers its judgment in Re Wakim; Ex parte McNally (1999) 198 CLR 511 declaring various provisions of the cross-vesting legislation giving 
the Federal Court cross-vested jurisdiction in State matters to be invalid. Because of the uncertainty caused by Re Wakim, Carr J adjourns all motions in the 
proceedings until the question of whether or not the Federal Court has jurisdiction could be determined. 

17 June 1999 The applicants file and serve a notice of motion seeking to adjourn outstanding motions to a date to be fixed and requesting a directions hearing in relation to 
the question of the jurisdiction of the Federal Court over the Main Action. The Banks' motion for leave to amend their defence and for leave to proceed with the 
cross-claim is heard before Carr J at the continuation of the fifteenth directions hearing. 

Carr J orders that the outstanding motion be stood over for mention until the resolution of the question of the jurisdiction of the Federal Court over the Main 
Action, and adjourns the principal application. 
His Honour also orders that pursuant to order 21 of the Court's orders dated 10 February 1997, and in addition to the security provided for in order 2 of the 
Courts' orders on 18 September 1997, the first to seventh applicants provide additional security for costs of $5 million for the first to third respondents on a 
rolling basis up until the commencement of the trial. 

1 July 1999 The respondents seek a motion for a declaration that the Federal Court has jurisdiction to hear and determine the matters in the proceedings on the applicants' 
seventh amended application and seventh amended statement of claim, and the proceedings on the respondents' minute of amended defence and cross-claim 
dated 11 March 1999. 

1 July 1999 At the sixteenth directions hearing before Carr J, his Honour establishes a timetable for the resolution of jurisdiction issue. His Honour orders that the question 
of jurisdictional matters be heard and determined by a single judge or referred to a Full Court directly or via the Chief Justice. 

6 July 1999 COR 257 of 1996 – The Banks' application pursuant to section 1321 of the Corporations Law with respect to the TBGL Liquidators’ decision to admit the proof 
of debt of JNTH in the liquidation of TBGL is stayed, pending the outcome of the Main Action. 

15 July 1999 The applicants file a notice of motion for orders that the Federal Court has no jurisdiction over the matter the subject of the proceedings, or in the alternative, 
that the Federal Court has jurisdiction over the matter. 
The applicants file, pursuant to leave granted by Carr J on 1 July 1999, a second notice of motion for the following questions be decided separately and before 
trial, namely: 
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 Question 1: whether the facts alleged in the application and statement of claim with the facts alleged in the defence give the Federal Court jurisdiction 
to hear and determine the matter constituted by the application, statement of claim, defence and defence; and 

Question 2: if the answer to question 1 is no, whether the facts alleged in the cross-claim give the Federal Court jurisdiction to hear and determine the matter 
constituted by the application, statement of claim, defence and cross-claim. 

29 July 1999 The applicants amend their second notice of motion dated 15 July 1999, with minor amendments to the definitions section of the notice of motion. 

6 August 1999 The applicants file a notice of motion for orders that the respondent's / cross-claimant's cause of action under section 52 of the Trade Practices Act 1974 (Cth) 
be transferred to the Supreme Court of Western Australia pursuant to section 86A(1). The notice also seeks orders that all other matters for determination in 
the proceedings be transferred to the Supreme Court of Western Australia pursuant to section 86A(1). 

15 October 1999 The applicants file a notice of motion for orders to set aside the order granting leave (to begin and proceed with the cross-claim) on 25 June 1997, 24 June 
1998 and 12 March 1999, and an order for the proceedings be permanently stayed, alternatively dismissed or, alternatively struck out for want of jurisdiction.  

25 October 1999 Carr J orders that the 7 February 2000 commencement date for trial be adjourned. 

10 November 1999 The applicants file a "75B notice", a Notice of a Constitutional Matter" in relation to the cross-vesting issue. 

11 November 1999 The respondents file an amended motion (originally filed on 8 December 1998), seeking a declaration that, for the purposes of these proceedings, the Federal 
Court of Australia is a "Court" as defined in section 58AA of the Corporations Law capable of granting leave under section 471B of the Corporations Law, and 
an order that the respondents have leave, if it be necessary, to begin and proceed with the cross-claim dated 11 March 1999. The amended motion still 
includes the motion for the first to third respondents to have leave to amend the defence and cross-claim in terms of the proposed amendment dated 3 
December 1998. 

18 November 1999 Hearing before Carr J in relation to jurisdiction issue. 
Carr J dismisses the applicants' motion for orders that, inter alia, the proceedings be transferred to the Supreme Court of Western Australia pursuant to section 
86A(1) of the Trade Practices Act 1974 (Cth) (Order 1). Carr J makes interlocutory orders in relation to the applicants' notice of motion for orders to set aside 
the order granting leave (to begin and proceed with the cross-claim) on 25 June 1997, 24 June 1998 and 12 March 1999, and an order for the proceedings be 
permanently stayed, alternatively dismissed or, alternatively struck out for want of jurisdiction. 
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14-15 December 1999 Hearing before Carr J in relation to jurisdiction issue continues from 18 November 1999. 
Carr J orders that the applicants shall file and serve any motion for orders cross-vesting or transferring the proceedings within this application to the Supreme 
Court of Western Australia by 24 December 1999 together with any affidavits in support. 

23 December 1999 The applicants file a notice of motion for orders that, inter alia, the proceedings be transferred to the Supreme Court of Western Australia pursuant to section 
5(4) of the Jurisdiction of Courts (Cross-Vesting) Act 1987 (Cth). 

11 February 2000 The respondents file a notice of motion to amend their defence and counterclaim, increasing the overlap of issues with CIV 2061 of 1996. 

10 March 2000 Appearance before Carr J regarding applicants' motion to transfer the proceedings to the Supreme Court. 

 

7 April 2000 Carr J delivers judgment in Bell Group Ltd and Ors v Westpac Banking Corporation and Ors (2000) 104 FCR 305 and finds in favour of the Banks on all 
jurisdictional and related issues and held that the Federal Court did have jurisdiction over all issues in the proceedings. Notwithstanding this, Carr J considered 
that the Supreme Court was the more appropriate forum and ordered that the proceedings be transferred. 
Carr J makes orders in relation to the respondents' motion filed on 1 July 1999, the applicants' two motions filed on 15 July 1999 (and the second motion as 
amended filed on 29 July 1999), the applicants' motion filed on 15 October 1999, the respondents' motion filed on 8 December 1998 (amended on 15 
December 1998, 18 December 1998, 11 November 1999) and the applicants' motion filed on 23 December 1999. 

20 April 2000 CIV 2061 of 1996 – On the application of the Banks, Templeman J removes the stay on those proceedings. 

26 April 2000 The applicants file a chamber summons for admission of the Main Action to the Long Causes List of the Supreme Court of Western Australia and for 
directions. 

16 May 2000 Owen J of the Supreme Court of Western Australia makes orders admitting the Main Action into the Long Causes List. 

31 May 2000 COR 127 of 2000 – On the application of Mr Woodings, Master Sanderson orders that Mr Totterdell, Mr Lonergan and Mr Watson be examined by Mr 
Woodings in relation to PricewaterhouseCoopers' acceptance of a retainer to assist the Banks in connection with the Main Action. 

31 May 2000 The plaintiff files chambers summons for, inter alia, leave to amend their statement of claim, which effectively abandons their application to amend made in the 
Federal Court dated 5 February 1999. 
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20 June 2000 Owen J makes orders (by consent) requiring the parties to exchange memoranda with respect to their positions on the extent to which the issues in the Main 
Action and the issues in CIV 2061 of 1996 overlap (the "overlap issues"). 

26 June 2000 The Banks file their memorandum on the overlap issues. 

7 July 2000 COR 127 of 2000 – The proceedings are adjourned until further order of Owen J in the Main Action. 

17 July 2000 The defendants file a minute of proposed amended defence and counterclaim pleading to the seventh amended statement of claim dated 14 May 1998. 

24 July 2000 The plaintiffs file a chamber summons to strike out parts of the defendants' defence and counterclaim dated 11 March 1999 in the Main Action due to overlap 
with CIV 2061 of 1996. 

4 August 2000 The plaintiffs file their memorandum on the overlap issues. 

7 August 2000 LDTC and ICWA serve a minute of proposed orders that they be heard in relation to the Banks' applications to amend and the plaintiffs' summons to strike out 
parts of the defence. 

8 August 2000 Owen J orders by consent that the parties file affidavits and submissions in relation to the plaintiffs' and defendants' amendment applications. Owen J also 
orders by consent that LDTC and ICWA serve applications to be heard on the Banks' application to amend and the plaintiffs' application to strike out parts of 
the defence. LDTC and ICWA serve those summonses on 15 August 2000. 

6 October 2000 The plaintiffs serve a further amended minute of the eighth amended statement of claim and particulars. 

16-20 and 23-27 
October 2000 

Owen J hears the plaintiffs' application to amend its statement of claim and join LDTC as a plaintiff. Owen J also hears argument on the overlap issues. 

2 March 2001 Owen J hears argument on the overlap issues. 

27 October 2001 Hearing before Owen J in relation to the admissibility of Mr Studdy's witness statement. 

19 November 2001 Owen J delivers reasons for judgment on the plaintiffs' amendment and joinder application in The Bell Group Limited (in liq) v Westpac Banking Corporation 
[2001] WASC 315. 
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22 November 2001 A directions hearing is held in relation to the amendment and joinder judgment. The plaintiffs are directed to bring in a minute of the statement of claim and 
particulars which accorded with the reasons. A procedure for settling the minute is established. 

19 December 2001 Owen J grants the plaintiffs leave to amend the statement of claim and join LDTC as thirteenth plaintiff. Supplementary reasons dealing with this were given in 
The Bell Group Limited (in liq) v Westpac Banking Corporation [2001] WASC 315(S). 

21 December 2001 The plaintiffs file their eighth amended statement of claim and particulars. 

25 January 2002 The examination of the defendants' witness, Mr Studdy, is conducted in Sydney. 

14 February 2002 The defendants file their amended defence and counterclaim pleading to the plaintiffs' eighth amended statement of claim. 

28 February 2002 Directions hearing before Owen J at which various interlocutory issues are dealt with. Owen J also hears argument on the overlap issues. 

25-27 March 2002 Owen J hears argument on the overlap issues. 

31 July 2002 Informal conference before Owen J in relation to timetabling. 

7 August 2002 The defendants request that the plaintiffs provide additional security for costs. 

12 September 2002 Informal conference before Owen J in relation to timetabling. 

3 October 2002 The defendants accept the plaintiffs' offer to provide additional security for costs of $7 million on the basis that the defendants could apply for further security 
for their costs of the trial prior to its commencement. Owen J make orders pursuant to the parties' agreement. 

25 October 2002 The defendants serve a minute of amended defence and counterclaim and consolidated further and better particulars. 

31 October 2002 Directions hearing before Owen J at which he conditionally lists the matter for trial commencing on 21 July 2003 and makes orders for an electronic court book. 
Owen J also hears argument on the overlap issues. 

11 November 2002 Directions hearing before Owen J. 
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11 November 2002 The plaintiffs file their reply to the amended defence and counterclaim and the particulars to their reply. 

2, 18 December 2002 Meetings between the parties' solicitors and Registrar Boyle to discuss imaging material for the electronic court book and drafting, serving and filing a 
document specification protocol for trial. 

30 April 2003 The defendants file an amended defence and counterclaim and consolidated particulars. 

5-6 May 2003 Directions hearing before Owen J at which his Honour makes programming orders for trial. Owen J also hears argument on the overlap issues. 

23 June 2003 The parties' solicitors attend a meeting with Registrar Boyle. 

22 July 2003 Trial of the Main Action commences. 

27 August 2003 Owen J orders by consent that the plaintiffs provide further security for costs of $5 million for the costs of the proceedings of the first, second and third 
defendants. Owen J also orders that the defendants cannot make an application for further security for costs relating to the period of 6 months from the trial 
date. 

19 December 2003 Owen J delivers judgment on the overlap issues ruling that parts of CIV 2061 of 1996 (relating to the deeds of amendment to the TBGL Bonds Trust Deed and 
the BGF Bonds Trust Deed) should be tried concurrently with the Main Action, noting that other parties such as ICWA may therefore wish to join as parties in 
the Main Action. 

19 March 2004 The defendants file a summons for orders that the plaintiffs provide a further sum of $20 million security for the costs of the first, second and third defendants. 
The defendants sought for ICWA to pay $16.666 million by way of security, and for the Commonwealth to undertake to secure the sum of $3.334 million by 
way of security. The plaintiffs agreed to the defendants' request for further security. 

7 April 2004 Owen J orders the provision of further security in the sum of $20 million, as reflected by the parties' agreement. 

May 2004 CIV 2061 of 1996 – ICWA informed the parties to the proceedings that ICWA no longer sought the consent of TBGL and BGF to the amendments to the TBGL 
Bonds Trust Deed and the BGF Bonds Trust Deed. 

7 October 2004 The defendants file a minute of amended defence and counterclaim and consolidated particulars. 
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7 October 2004 Undertakings are given to the Court (in CIV 2061 of 1996 and the Main Action) to the effect that the amendments in respect of the TBGL Bonds Trust Deed 
and the BGF Bonds Trust Deed would not be pursued without further order of the Court. The Court gives leave for the claims that relate to the amendment of 
the TBGL Bonds Trust Deed and the BGF Bonds Trust Deed in CIV 2061 of 1996 to be discontinued against TBGL, BGF and their Liquidators. 

28 October 2004 Owen J makes orders by consent in relation to the administration of the bank accounts holding the security for costs. 

29 November 2004 The defendants file their amended defence and counterclaim and consolidated particulars. 

1 December 2004 The plaintiffs file their amended eighth amended statement of claim and particulars. 

15 February 2005 The defendants filed an amended defence and counterclaim. 

28 November 2005 Owen J orders by consent that, pursuant to paragraph 21 of the order made by the Court on 10 February 1997 and in addition to the security for costs 
previously provided by the plaintiffs, the plaintiffs are to provide an additional $15 million to the first, second and third defendants as further security for the 
costs of and incidental to the proceedings calculated on a party/party basis. 

8 February 2006 Owen J delivers a judgment which in part deals with the draft judgment structure. The draft judgment structure was addressed by the parties in their closing 
submissions. 

22 September 2006 Trial of the Main Action concludes after 404 hearing days. 
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