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EXECUTIVE SUMMARY, FINDINGS AND RECOMMENDATIONS FOR THE  

REPORT OF THE JOINT STANDING COMMITTEE ON AUDIT  

IN RELATION TO THE REVIEW OF THE MINISTER’S REPORT ON THE FINANCIAL 

MANAGEMENT ACT 2006 

EXECUTIVE SUMMARY 

1 The report informs the Parliament of the Joint Standing Committee on Audit’s 
(Committee) statutory review of the Minister’s (Treasurer’s) report Review of the 
Financial Management Act (2006) (Treasury report). 

2 The Financial Management Act 2006 (FMA) provides for the management, 
administration and reporting of the public finances of the State. It is a critical piece of 
financial management legislation in Western Australia. The FMA is one of many acts 
that underpin the broader financial framework of the State. It is important that the 
FMA operates effectively and efficiently. 

3 Section 85(1) of the FMA requires the relevant Minister to carry out a review of the 
operation and effectiveness of the Act. This review was undertaken by the Department 
of Treasury (Department) on the Treasurer’s behalf. The Treasury report was laid 
before each House of Parliament on 8 September 2015,1 although the report was 
finalised in March 2014. 

4 The Treasury report recommends the FMA be retained. The other 
35 recommendations in the report2 are intended to improve the operation and 
effectiveness of the FMA or the broader financial administration of the State. 

5 The FMA requires the Committee to carry out a review of the report prepared by the 
Minister and consider any other matters that appear relevant to the report or to the 
operation and effectiveness of the FMA,3 and report its findings to the Legislative 
Council and Legislative Assembly.4 The Committee considers the Treasury report to 
be a comprehensive assessment of the operational issues that have arisen since the 
FMA commenced on 1 February 2007. The Committee is of the view that the 
Treasury report would have benefited from some indication that the mechanisms in 

                                                            

1  Tabled Paper 3206, Legislative Council; Tabled Paper 3251, Legislative Assembly. 
2  In addition to the 36 recommendations in the Treasury report, there are a number of recommendations in 

Appendices E to G of the Treasury report. 
3  Financial Management Act 2006 s 85(4). 
4  ibid., s 84(5). 
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the FMA are the most appropriate means to achieve best practice in the management, 
administration and reporting of public finances (Finding 2), and providing greater 
context to the issues examined (Finding 3). 

6 The Committee generally supports the recommendations made in the Treasury report. 
This Report focuses on selected recommendations in the Treasury report. The 
Committee does not support: 

 Recommendation 14, which states that the existing arrangements for reporting 
extraordinary or unforeseen payments made under the Treasurer’s Advance 
should remain in place. 

 Recommendation 25, which seeks to restrict a Minister’s obligation to notify 
the Parliament and the Auditor General to circumstances where the Minister 
decides not to provide information to the Parliament on the basis of 
commercial confidentiality. 

7 The Committee has proposed alternate recommendations to Treasury report 
Recommendations 14 and 25. 

8 The Committee makes the 18 findings and 10 recommendations noted below. The 
Committee is of the view that implementing its recommendations will improve the 
operation and effectiveness of the FMA. The Committee also recommends changes to 
increase the range of information that is disclosed to the Parliament. The Committee 
considers implementing these recommendations will provide the Parliament with a 
greater capacity to scrutinise the Government on financial matters. 

FINDINGS AND RECOMMENDATIONS 

9 Findings and recommendations are grouped as they appear in the text at the page 
number indicated: 

Page 6 

Finding 1:  The Committee finds that the Treasurer has fulfilled his obligation to 
‘consider and have regard to’ whether there is a need for the Financial Management 
Act 2006 to continue and any other matters that appear to be relevant to the operation 
and effectiveness of that Act, as required by section 85(2). 

 

Page 7 

Finding 2:  The Committee finds that the Treasury report would have benefited from 
some indication whether the mechanisms in the Financial Management Act 2006 are the 
most appropriate means to achieve best practice in the management, administration 
and reporting of public finances. 
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Page 7 

Finding 3:  The Committee finds that the Treasury report would have benefited from 
providing a greater level of context for many of the issues examined. The lack of 
supporting information hampered the Committee’s ability to assess the prevalence or 
impact of these issues. 

 

Page 9 

Finding 4:  The Committee finds that there was a delay finalising the Treasury report 
on the review the Financial Management Act 2006. 

 

Page 12 

Finding 5:  The Committee finds that the Treasury report was not laid before each 
House of Parliament or given to the Joint Standing Committee on Audit ‘as soon as is 
practicable after the report is prepared’, as required by section 85(3) of the Financial 
Management Act 2006. This delay contributed to unnecessary confusion on the status of 
the Treasury report and its recommendations. 

 

Page 15 

Recommendation 1:  The Committee recommends that the Treasurer ensure that 
consideration of consolidating financial management legislation into a single Act is part 
of the next review of the Financial Management Act 2006. 

 

Page 16 

Finding 6:  The Committee finds that the Treasury report would have benefited from 
some analysis on whether the current scope of the Financial Management Act 2006 is 
appropriate. 

 

Page 18 

Finding 7:  The Committee finds that there is insufficient information from the 
Government on how it may apply disciplinary provisions to an accountable authority 
that breaches an expense limit. 

 

Page 19 

Finding 8:  The Committee finds that the principles outlined in Recommendations 2 
and 3 in the Treasury report, which seek to strengthen compliance with expense limits, 
are appropriate. 
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Page 19 

Finding 9:  The Committee finds that there is insufficient information on how the 
Government intends to define a ‘significant financial commitment’ for the purpose of 
determining when an officer is required to obtain prior approval of funding 
(Recommendation 4 in the Treasury report). 

 

Page 20 

Finding 10:  The Committee finds that there is insufficient information on how the 
Government intends to apply the disciplinary provisions in the Public Sector 
Management Act 1994 to officers that enter into a significant financial commitment 
without prior approval of funding. 

 

Page 22 

Finding 11:  The Committee finds that the principles outlined in Recommendations 4 
and 5 in the Treasury report, which require an officer to obtain prior approval of 
funding before entering into a significant financial commitment and that breaches of 
this requirement may invoke disciplinary provisions, are appropriate. 

 

Page 23 

Recommendation 2:  The Committee recommends that the Treasurer amend the 
Financial Management Act 2006 to implement Recommendation 7 in the Treasury 
report and the notification requirement be expanded to all agencies. 

 

Page 26 

Recommendation 3:  The Committee recommends that the Treasurer provide the 
Parliament with further information on the State’s current and future exposure to any 
potential adverse financial situation at any public university. This information should 
include advice on whether those exposures are likely to change if public universities are 
subject to the Financial Management Act 2006 or not. 

 

Page 27 

Recommendation 4:  The Committee recommends that the Treasurer amend the 
Financial Management Act 2006 to require the Treasurer to cause to be laid before 
each House of Parliament, notification of any decision to exempt an agency from 
reporting key performance indicators in annual reports. Further, the notice should 
explain why an exemption is considered appropriate. 

 

Page 30 

Finding 12:  The Committee finds that the phrase ‘extraordinary or unforeseen matters’ 
in sections 27 and 29 of the Financial Management Act 2006 has had no effect in 
limiting payments that can be authorised. 
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Page 32 

Recommendation 5:  The Committee recommends that the Treasurer introduce at the 
next sitting of the Parliament two bills to appropriate funds out of the Consolidated 
Account to cover spending made under the Treasurer’s Advance for 2010-11, 2011-12, 
2012-13, 2013-14, 2014-15 and 2015-16. 

 

Page 32 

Recommendation 6:  The Committee recommends that the Treasurer amend the 
Financial Management Act 2006 to require the Treasurer to introduce, within three 
months of the actual amount of spending in the previous financial year being known, 
the bills to appropriate funds out of the Consolidated Account. 

 

Page 33 

Finding 13:  The Committee finds that basing the Treasurer’s Advance limit on actual 
expenditures of the previous year would generally lead to lower limits. 

 

Page 34 

Finding 14:  The Committee finds that the three per cent rate for calculating the 
Treasurer’s Advance limit is appropriate. 

 

Page 35 

Recommendation 7:  The Committee recommends that the Treasurer amend the 
Financial Management Act 2006 to require a Minister to notify the Parliament of 
write-offs that required the Governor’s prior approval. 

 

Page 39 

Finding 15:  The Committee finds that there is no need to limit the current application 
of section 82 of the Financial Management Act 2006 to only situations where the 
Minister decides not to provide information on the basis of commercial confidentiality 
(Treasury report Recommendation 25). 

 

Page 40 

Finding 16:  The Committee finds that expanding the scope of section 82 of the 
Financial Management Act 2006 to include subsidiary, related and affiliated bodies, as 
proposed by Recommendation 26 in the Treasury report, would enhance the 
Parliament’s ability to scrutinise a Minister’s decision not to provide information to the 
Parliament. 
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Page 41 

Recommendation 8:  The Committee recommends that the Department of Treasury 
amend the Model Annual Reports contained in the Financial Administration Bookcase 
to provide guidance to agencies on how to report act of grace payments in annual 
reports. 

 

Page 41 

Recommendation 9:  The Committee recommends that the Treasurer amend section 80 
of the Financial Management Act 2006 to require the Treasurer to cause to be laid 
before each House of Parliament, notification of any act of grace payment that 
required the Governor’s approval. 

 

Page 42 

Recommendation 10:  The Committee recommends that the Treasurer amend 
section 83 of the Financial Management Act 2006 to address the shortcoming identified 
in the Treasury report relating to tabling an annual report after the prescribed period 
has expired. 

 

Page 44 

Finding 17:  The Committee finds that the Financial Management Act 2006 and the 
Public Sector Management Act 1994 have different purposes. Nonetheless, the 
Committee encourages the Department of Treasury and the Public Sector Commission 
to review these acts to ensure that there is a consistent terminology where possible. 

 

Page 48 

Finding 18:  The Committee finds that section 152 of the Biosecurity and Agriculture 
Management Act 2007 should be amended to ensure that the Treasurer’s approval is 
sought prior to research bodies entering into company arrangements (Treasury report 
Recommendation 34). 
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REPORT OF THE JOINT STANDING COMMITTEE ON AUDIT  

IN RELATION TO THE REVIEW OF THE MINISTER’S REPORT ON THE FINANCIAL 

MANAGEMENT ACT 2006 

1 INTRODUCTION 

1.1 The Joint Standing Committee on Audit (Committee) was established on 
13 June 2013, pursuant to section 43 of the Auditor General Act 2006. The Committee 
has three statutory functions under the Auditor General Act 2006 and one under the 
Financial Management Act 2006 (FMA). Collectively, these are to: 

 Review the Minister’s (Treasurer’s) review of the FMA report every five 
years pursuant to section 85(4) of that Act. 

 Review the operation and effectiveness of the Auditor General Act 2006 
pursuant to section 48 of that Act. 

 Make recommendations to the Treasurer on the budget of the Office of the 
Auditor General pursuant to section 44 of the Auditor General Act 2006. 

 Inquire into, and report on, any motion for suspension or removal of the 
Auditor General referred by either House of Parliament pursuant to 
Schedule 1, clause 7(4) of the Auditor General Act 2006. 

1.2 This Report is the outcome of the statutory requirement to review the Treasurer’s 
report on the FMA. This is the Committee’s first review of the Treasurer’s report. 

2 THE STATUTORY FRAMEWORK FOR THE ADMINISTRATION OF PUBLIC FINANCES 

2.1 The statutory framework for the financial administration of the State of 
Western Australia is set out in the following acts: 

 The Constitution Act 1889 requires all revenues of the Crown to be credited to 
the Consolidated Account and payments from the Consolidated Account be 
appropriated by the Parliament (among other matters).5 

                                                            

5  In 2014-15, expenditure from the Consolidated Account was $23.6 billion, of which $20.7 billion was 
expended through the Appropriation Acts, $317 million from the Treasurer’s Advance and $2.5 billion 
from other statutes. (Government of Western Australia, 2014-15 Annual Report on State Finances, report 
prepared by the Department of Treasury, September 2015, p 241.) 
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 The Financial Management Act 2006 provides the framework for financial 
management and reporting for agencies covered by the Act, and the 
administration of appropriated funds (among other matters). The FMA is 
supported by the Financial Management Regulations 2007 and Treasurer’s 
instructions. The FMA replaced the Financial Administration and Audit 
Act 1985. 

 The Auditor General Act 2006 sets out the functions and powers of the 
Auditor General. The Auditor General is responsible for scrutinising the 
financial accounts of the public sector and related entities as well as assessing 
the efficiency and effectiveness of public sector activities. The Act replaced 
the Financial Administration and Audit Act 1985. The Committee is 
undertaking a review of the operation and effectiveness of the Auditor 
General Act 2006 and intends to table its report shortly. 

 The Government Financial Responsibility Act 2000 provides a framework for 
whole-of-government financial planning and reporting. The Act requires the 
government to produce a Government Financial Projections Statement,6 a 
Government Mid-year Financial Projections Statement and the Annual Report 
on State Finances and other reports on the state of government finances. 

2.2 In addition, the enabling legislation of statutory authorities sets out the financial 
management for those bodies. Individual Acts may detail the relationship between the 
authority and the Minister, the scope of financial transactions and reporting 
requirements. Some authorities, such as the Aboriginal Affairs Planning Authority or 
the Rottnest Island Authority are governed by their enabling legislation and the FMA, 
while other entities, such as electricity corporations and port authorities, are mainly 
governed by their enabling legislation, with limited applicability of the FMA. 

3 THE STATUTORY REVIEW AND COMMITTEE PROCEDURE 

3.1 Section 85 of the FMA requires the Treasurer to undertake a review of the FMA in the 
following terms: 

(1) The Minister is to carry out a review of the operation and 
effectiveness of this Act as soon as is practicable after — 

(a) the fifth anniversary of its commencement; and 

(b) the expiry of each 5 yearly interval after that 
anniversary. 

                                                            

6  This statement is contained in the budget papers. 
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3.2 This review was undertaken by the Department of Treasury (Department) on the 
Treasurer’s behalf. The Department’s report Review of the Financial Management 
Act (2006) (Treasury report) was laid before each House of Parliament on 
8 September 2015. It is attached at Appendix 1. 

3.3 Section 85(4)(a) of the FMA requires the Committee to review the Treasurer’s report. 

3.4 The Committee’s broad terms of reference for the review are set out in 
section 85(4)(b), which provides that in the course of the review the Committee ‘may 
consider and have regard to’: 

any matters that appear to the Joint Standing Committee on Audit to be 
relevant to the report or the operation and effectiveness of this Act. 

3.5 The Committee commenced its statutory review into the Treasury report in 
December 2015.7 The Committee intended to finalise its review by 19 May 2016. The 
Committee later wrote to the Presiding Officers of the Parliament to advise them that 
the Committee would finalise the inquiry as soon as practicable. The Presiding 
Officers advised their respective Houses accordingly on 10 May 2016. 

3.6 The Committee sought submissions from the public on the Treasury report and 
advertised in The West Australian on 6 February 2016. Submissions were due on 
4 March 2016. The Committee did not receive any submissions. The Committee also 
consulted with stakeholders who provided submissions to the Treasury review. 

3.7 The Committee conducted a public hearing with Department representatives on 
20 May 2016. The Department elected to take four questions on notice. The 
Committee provided an additional 92 questions to the Treasurer for response. The 
transcript of the hearing, and the Treasurer’s response to the questions that the 
Department took on notice and the additional questions are available on the 
Committee’s website at www.parliament.wa.gov.au/jac. 

4 RESPONSE FROM STAKEHOLDERS 

4.1 The Committee wrote to stakeholders identified in Appendix B of the Treasury report 
(organisations that provided submissions to the Treasury review) and asked whether 
their concerns were sufficiently addressed in the Treasury report, whether those 
concerns remain current and whether any other issues had arisen since the report was 
finalised in March 2014. The Committee received responses from all parties. A list of 
stakeholders is attached at Appendix 2. 

                                                            

7  Western Australia, Joint Standing Committee on Audit, Report 4, Review of the Department of 
Treasury’s Review of the Financial Management Act (2006), 17 March 2016, p 1. 
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4.2 The response from stakeholders to the Treasury report was generally positive, noting 
that it addressed identified concerns, and only one concern had arisen since the report 
was finalised.8 Further, most respondents noted that the recommendations contained in 
the Treasury report had minimal impact on agency operations. 

4.3 Stakeholder feedback on the recommendations in the Treasury report included: 

 The Department of Health did not support recommendations to strengthen 
compliance with expense limits (Recommendations 2 and 3) (see 
paragraph 8.5). 

 The Department of Parks and Wildlife did not support the recommendation to 
permit an agency to outsource the chief finance officer function to another 
agency (Recommendation 18) on the grounds that it ‘may lead to conflicts of 
interest and unclear lines of reporting’.9 

 The Public Sector Commissioner expressed concerns about linking breaches 
of expense limits or entering into a significant financial commitment without 
prior approval of funding to the disciplinary provisions of the Public Sector 
Management Act 1994 (Recommendations 3 and 5) (See paragraphs 8.4 and 
8.12). 

4.4 A number of stakeholders highlighted specific operational impacts from the 
recommendations in the Treasury report, including: 

 The Public Sector Commissioner indicated that the Commission would seek 
to be made exempt from reporting key performance indicators in its annual 
report (related to Recommendation 10) (see paragraph 8.34). 

 The Department of Finance noted that the abolition of the Western Australian 
Building Management Authority (Recommendation 9) would require a small 
number of existing contracts to be assigned to other government agencies.10 

 The Auditor General noted that the operational impact on his Office would 
lessen under some recommendations and increase under others.11 

                                                            

8  The Department of Health advised that it would not be ‘operationally feasible’ to deposit all ‘other 
money’ into bank accounts, as required by section 36(3) of the FMA. The Health Services Act 2016 
provides an exemption to section 36(3) to health services providers. (Hon John Day MLA, Minister for 
Health, Letter, 3 May 2016, p 1.) 

9  Hon Albert Jacob MLA, Minister for Environment, Letter, 6 April 2016, p 1. 
10  Hon Bill Marmion MLA, Minister for Finance, Letter, 6 April 2016, p 1. 
11  Colin Murphy, Auditor General, Office of the Auditor General, Letter, 6 April 2016, p 2. 
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4.5 The Committee appreciates the stakeholder feedback on the Treasury report and the 
operational impact of recommendations contained in the Treasury report. 

5 THE TREASURY REPORT 

5.1 The terms of reference for the Treasurer’s review are set out in section 85(2) of the 
FMA, which provides: 

In the course of a review under subsection (1) the Minister is to 
consider and have regard to —  

(a) whether there is a need for this Act to continue; and 

(b) any other matters that appear to the Minister to be relevant to 
the operation and effectiveness of this Act. 

5.2 The Committee considers the Treasury report to be a comprehensive assessment of the 
operational issues that have arisen since the FMA commenced on 1 February 2007. 
The Treasury report recommended that the FMA be retained (Recommendation 1). 
The other 35 recommendations in the report can generally be grouped into 
recommendations that: 

 Address a perceived gap in the FMA and associated instruments (the 
Financial Management Regulations 2007 or Treasurer’s instructions). For 
example, the FMA does not require officers to obtain prior approval of 
funding before entering into a significant financial commitment,12 agencies to 
notify their Ministers if they are unable to or unlikely to meet any of their 
financial obligations,13 or permit agencies to enter into joint bank account 
arrangements with a third party.14 

 Improve the clarity of particular sections. For example, Treasury recommends 
amending the FMA to clarify the process when the Governor approves a 
write-off or an act of grace payment15 or that the Western Australian Treasury 
Corporation can receive money from the Treasurer for the purposes of 
investing the Public Bank Account.16 

                                                            

12  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 12. 

13  ibid., p 13. 
14  ibid., p 17. 
15  ibid., p 19 & 23. 
16  ibid., p 17. 
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 Change the scope of the FMA. The Treasury report recommends exempting 
public universities from the FMA17, restricting the circumstances when a 
Minister is required to notify the Parliament and the Auditor of a decision not 
to provide information to the Parliament, and expanding the range of entities 
that are covered by that system of notices.18 

 Relate to the broader financial framework of the State. For example, the 
Treasury report recommends abolishing the Western Australian Building 
Management Authority,19 amending the arrangements that apply to the 
Western Australian Agriculture Authority,20 and removing the Treasurer’s 
role when a mortgagor cannot be located.21 

Finding 1:  The Committee finds that the Treasurer has fulfilled his obligation to 
‘consider and have regard to’ whether there is a need for the Financial Management 
Act 2006 to continue and any other matters that appear to be relevant to the operation 
and effectiveness of that Act, as required by section 85(2). 

5.3 The Committee generally supports the recommendations made in the Treasury report. 
There are a number of recommendations where the Government has not provided 
enough information on how the recommendation will be implemented. However, this 
lack of information was not sufficient for the Committee to question the need to 
change the FMA or its associated instruments. 

5.4 The Committee does not support: 

 Recommendation 14, which states that the existing arrangements for reporting 
extraordinary or unforeseen payments made under the Treasurer’s Advance 
should remain in place. 

 Recommendation 25, which seeks to restrict a Minister’s obligation to notify 
the Parliament and the Auditor General to instances where the Minister 
decides not to provide information to the Parliament on the basis of 
commercial confidentiality. 

The Committee will consider these issues in this Report. 

                                                            

17  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 15. 

18  ibid., p 22. 
19  ibid., p 15. 
20  ibid., p 27. 
21  ibid., p 27. 
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5.5 The Committee considers that the Treasury report would have benefited from some 
indication whether the Department had undertaken any broader conceptual analysis on 
whether the mechanisms in the FMA are the most appropriate means to achieve best 
practice in the management, administration and reporting of public finances. For 
example, the Government uses resource agreements between the Treasurer, the 
Minister and the accountable authority22 of the agency to implement key policy 
objectives. The Treasury report did not indicate whether the Department has 
undertaken any analysis on whether resource agreements are an effective 
mechanism.23 

Finding 2:  The Committee finds that the Treasury report would have benefited from 
some indication whether the mechanisms in the Financial Management Act 2006 are the 
most appropriate means to achieve best practice in the management, administration 
and reporting of public finances. 

5.6 The Committee also considers that the Treasury report would have benefited from 
providing a greater level of supporting information for many of the issues examined. 
For example, having identified that Western Australia is one of two States in Australia 
that does not have a provision regarding expenditure decisions, the Treasury report 
fails to provide any analysis on whether the absence of such a provision has had any 
financial implications for the State. Departmental witnesses were not able to provide 
any concrete examples during the hearing. Consequently, the Committee did not have 
sufficient evidence to assess whether the lack of such a provision was an issue. 

5.7 Similarly, the Treasury report highlighted the importance of agencies complying with 
approved expense limits. However, it did not indicate how frequently agencies breach 
expense limits or whether those breaches are significant. The Treasurer later provided 
this information to the Committee. The Committee, having examined this information, 
re-affirmed its position that controls on expense limits should be strengthened. 

Finding 3:  The Committee finds that the Treasury report would have benefited from 
providing a greater level of context for many of the issues examined. The lack of 
supporting information hampered the Committee’s ability to assess the prevalence or 
impact of these issues. 

                                                            

22  An ‘accountable authority’ is the chief executive officer of the department, the person or body in control 
of a statutory authority or a holder of a specific office within a department (Financial Management 
Act 2006, ss 54-56). 

23  The Treasurer later advised that the Treasury considered resource agreements to be an effective tool for 
managing agency performance, particularly after recent reforms arising from the Treasury report. (Hon 
Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, Attachment B, 
p 24.) 
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6 THE TIMELINESS OF THE TREASURY REPORT 

6.1 As noted at paragraph 3.1, section 85(1) of the FMA requires the Minister to carry out 
a review ‘as soon as is practicable’ after the fifth anniversary of the FMA’s 
commencement on 1 February 2007. The Department established a project board to 
manage the review in August 2011 and the then Treasurer, Hon Christian 
Porter MLA, endorsed the Department to undertake the review on his behalf on 
14 October 2011.24 The Treasury report was finalised in March 2014. 

6.2 The FMA also requires the Minister to prepare a report on the review and cause a 
copy of it to be laid before each House of Parliament and given to this Committee ‘as 
soon as is practicable after the report has been prepared’.25 The report was given to 
the Committee on 4 September 2015 and laid before each House of Parliament on 
8 September 2015, 18 months after it was finalised. 

6.3 The Committee repeatedly requested a copy of the report in order to fulfil its statutory 
obligations under the FMA. Since the Committee was established in June 2013, the 
Committee wrote to the Treasurer on three occasions (December 2013, August 2014 
and April 2015) seeking information on the likely arrival date for the report. 

6.4 The matter was pursued by then Committee member, Hon Martin Aldridge MLC, 
during the 2014-15 budget estimates hearings: 

Hon MARTIN ALDRIDGE: Section 85 of the Financial 
Management Act requires the minister to conduct a review of the act 
five years after its commencement. I understand that we are well and 
truly past that anniversary. Your annual report suggested that you 
had conducted a review of the act in 2012-13 and it was shortly to be 
presented to the government. Can you give us an indication on when 
we might see the report into the Financial Management Act, because 
the Joint Standing Committee on Audit is quite keen to consider that 
report and make recommendations. 

Mr Barnes: I have to ’fess up: we have been a bit tardy in completing 
the review for all sorts of reasons, which I will not bore you with, but 
they are internal Treasury reasons. The review has been completed; it 
is on its way to cabinet. When cabinet gets around to considering that 
review and its associated recommendations is obviously out of my 

                                                            

24  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
Department of Treasury, March 2014, pp 6-7. 

25  Financial Management Act 2006 s 85(3). 



 SIXTH REPORT 

 9 

 

hands, but the provision of that review and the associated 
recommendations to cabinet are imminent. 

Hon MARTIN ALDRIDGE: Your 2012-13 annual report suggested 
that the review had been undertaken with recommendations to be 
provided to government shortly. A fair bit of time has passed since 
your annual report of 2012-13. Given the very clear expectation of 
the legislation, I would think that there would have to be some fairly 
valid reasons why that delay is quite so lengthy. 

Mr Barnes: Essentially, they are internal resourcing reasons with key 
people within the Department of Treasury who had carriage of this 
review having retired or accepted severance, so we lost key personnel 
who had carriage of the review and we had to almost start it again, if 
you like, as a result of that. Those things unfortunately delayed 
completion of the review. Yes, it is late; I cannot hide that, but, as I 
said, it will be considered by cabinet shortly I hope.26 

6.5 The Committee is concerned by the Department’s admission that it had to ‘almost 
start it [the review] again’ due to internal personnel changes. This suggests that the 
Department did not adequately manage key risks as part of the project. 

6.6 The Committee considers that the Treasury report is not sufficiently expansive enough 
to have warranted the delay between review commencement and finalisation. The 
Treasury report is mechanical in nature, in that it looks at the operation of particular 
sections of the legislation. The Committee expects that the Department would already 
be aware of the operational issues of the FMA. Such a delay may have been more 
understandable if the Treasury report indicated whether the Department considered 
broader conceptual issues on whether the mechanisms in the legislation are the best 
means to achieve a particular outcome. 

Finding 4:  The Committee finds that there was a delay finalising the Treasury report 
on the review the Financial Management Act 2006. 

6.7 The Committee is also concerned that the Treasury report was laid before each House 
of Parliament and given to the Committee 18 months after the report was prepared. 
This delay was raised during the hearing with the Department: 

                                                            

26  Michael Barnes, Acting Under Treasurer, Department of Treasury, Transcript of Evidence, Legislative 
Council Standing Committee on Estimates and Financial Operations, 2014/15 Budget Estimates 
Hearings, 10 June 2014, pp 30-1. 
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The CHAIR: The appointment of the review was done in 
August 2011. That was then finalised in March 2014 but not tabled in 
Parliament until September 2015. A couple of issues arise from that. I 
am keen to get some indication from you as to what was the reason 
for those delays, but also then, is the review still current? Has 
anything changed since that review was completed in March 2014? 
What is the current position with the review and is the government 
already starting to implement any of the recommendations of the 
review, and, if so, where we are up to with those? 

Mr Court: There are probably a few factors behind the timing that 
you are referring to in your question. The review was finalised. We 
took it through the cabinet process, which included the 
implementation of the review as well, so not just finalising the review. 
During consideration through that process, there was another round, 
I suppose of further consultation required. That probably indicates 
why there was that delay in the tabling of the report. I think there was 
a quite a bit of discussion, particularly with the Public Sector 
Commission, around the recommendations and how they would then 
be implemented through the amendments to legislation, so that 
involved quite a bit of consultation. During the course of that, too, 
there were also some significant resourcing issues for the department, 
with some of the key people involved in the review leaving the 
department. I guess resource pressures is another reason for the 
timing. I suppose it is fair to say, too, while the FMA itself gives the 
overarching power for financial management, there is a number of 
subordinate instruments and arrangements that are in place and we 
would put more effort into that in many respects.27 

6.8 The Committee considers that the delay contributed to some confusion on the status of 
the recommendations and whether particular recommendations have already been 
implemented. The Committee sought to address these concerns during the hearing 
with the Department: 

The CHAIR: My take of what you have just told us is that the 
government has already taken a position about which 
recommendations it is going to accept, reject or modify. Is that a fair 
statement, because you said it has been through the cabinet process to 
determine, and you have had negotiations for implementation? Is 

                                                            

27  Michael Court, Acting Deputy Under Treasurer, Department of Treasury, Transcript of Evidence, 
20 May 2016, pp 2-3. 
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there a document that outlines what the government’s response to the 
review is and what their action plan is? 

Mr Court: Obviously it is cabinet-in-confidence, I suppose, but we 
have gone through to try to get cabinet approval to draft the 
amendments to the FMA, so it is at that stage at the moment. 

Ms Gulich: But, noting, basically, the legislative profile and priority 
that we have got at the moment in terms of the next couple of months 
of government, what we have endeavoured to do since finalising the 
report is look at what we can do within our existing mechanisms, so 
below that hierarchy of the FMA, using our TIs [Treasurer’s 
instructions], using our resource agreements. The other fundamentals, 

or other foundations of our fiscal management, is what we can do in 
those ones to actually give effect to either the recommendations that 
were quite clear and already in place. There are certain things in the 
review that you have got in front of you that we just cannot do in the 
absence of legislative reform, but there is stuff that we can put in 
practice and we have endeavoured to keep moving on those to the 
extent possible. 

The CHAIR: Have all of the recommendations been accepted by 
government for implementation or not, then? 

Mr Court: I guess that is subject to cabinet-in-confidence. 

The CHAIR: All right, maybe then what I will ask is if we can take 
that on notice, and I will give that A1. If you can provide us with, 
through the minister, a report on which recommendations have been 
accepted, rejected or modified, and also what you are doing to 
implement the recommendations; and, also, if you are taking interim 
measures, as was just outlined to us, to keep it moving, what those 
interim measures are in respect of each of the recommendations.28 

6.9 The Treasurer’s response to the question on notice follows: 

Answer: The Government has accepted all the recommendations of 
the Department of Treasury Review of the Financial Management 
Act (2006) report. 

                                                            

28  Michael Court, Acting Deputy Under Treasurer; Kaylene Gulich, Executive Director, Infrastructure and 
Finance, Department of Treasury, Transcript of Evidence, 20 May 2016, pp 3-4. 
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Treasury has undertaken to look at other mechanisms within the 
existing FMA legislative framework, such as utilising Treasurer’s 
Instructions (TIs) and other policy instruments. 

The interim measures taken in respect of the report’s 
recommendations have focused mainly on controls over public 
expenditure by revising TI 808 Resource Agreements utilising 
resource agreements to further strengthen these controls, particularly 
around expense limits and linking these to CEO performance 
agreements. 

Treasury is also currently in the process of finalising a new TI, 
requiring agencies to maintain a contracts register to enable better 
contract and financial management across government.29 

6.10 The Committee considers that the Treasurer’s response is inadequate. The Committee 
expected to receive a recommendation-by-recommendation response on how it would 
be implemented, with a discussion of interim measures. 

6.11 The Committee considers that it would have been best practice for the Treasury report 
to be released as soon as it was finalised. The Government could have advised the 
Parliament and the Committee that the report and its recommendations would be 
considered by Cabinet as soon as practicable. This practice would have been 
consistent with the FMA’s requirement that the report be released ‘as soon as is 
practicable after the report is prepared’. An earlier release would have permitted the 
Committee to report on the review, which could have served as input into the 
Cabinet’s deliberative process. 

Finding 5:  The Committee finds that the Treasury report was not laid before each 
House of Parliament or given to the Joint Standing Committee on Audit ‘as soon as is 
practicable after the report is prepared’, as required by section 85(3) of the Financial 
Management Act 2006. This delay contributed to unnecessary confusion on the status of 
the Treasury report and its recommendations. 

7 ISSUES NOT COVERED IN THE TREASURY REPORT 

The financial framework in Western Australia 

7.1 As noted previously, the FMA is one of many acts setting out the financial framework 
of the State of Western Australia. The Committee sought the Department’s view on 
how the financial framework compares to other jurisdictions: 

                                                            

29  Hon Dr Mike Nahan MLA, Treasurer, Answer to supplementary information No. A1 asked at hearing 
held on 20 May 2016, dated 27 June 2016, Attachment A, p 1. 
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Mr Court: I think it is very comparable. I do not think there are any 
significant gaps. I think that there are processes in place to ensure the 
consistency in financial reporting by all jurisdictions and following 
all the Australian accounting standards. 

Ms Gulich: Just to add to that, one of the variances that we did 
identify through the course of or during the FMA review was around 
the expenditure and the controls on expenditure that were different in 
WA compared to the bulk of the other states and territories.30 

7.2 The Committee is aware of calls over many years for the Government to introduce 
umbrella legislation to standardise the financial management and governance 
arrangements of government trading enterprises (GTE).31,32 The Committee notes the 
Economic Audit Committee’s33 comment that: 

moving to umbrella legislation for GTE governance would be one 
way to address the challenges inherent in the currently fragmented 
state of the legislative base for GTE governance. 

Adopting umbrella legislation would … align arrangements in 
Western Australia with practice in all other Australian jurisdictions.34 

7.3 To this end, the Department was authorised to spend $300,000 in 2011-12 to facilitate 
the development of umbrella legislation for the State’s GTEs to respond to the 
recommendations in the Economic Audit Committee’s Final Report Putting the Public 
First: Partnering with the Community and Business to Deliver Outcomes.35 

                                                            

30  Michael Court, Acting Deputy Under Treasurer; Kaylene Gulich, Executive Director, Infrastructure and 
Finance, Department of Treasury, Transcript of Evidence, 20 May 2016, p 1. 

31  Government trading enterprises include, but are not limited to, the Water Corporation, electricity 
corporations and port authorities. 

32  Royal Commission into Commercial Activities of Government and Other Matters, Report II, 
Recommendation 19, November 1992; Commission on Government, Report 5, Recommendation 148, 
August 1996; Hick, S. et al, Government Structure for Better Results, Recommendation 12, June 2001; 
Economic Audit Committee, Putting the Public First: Partnering with the Community and Business to 
Deliver Outcomes, Final Report, Recommendation 28, October 2009. 

33  The then Treasurer, Hon Troy Buswell MLA, established an Economic Audit Committee in October 2008 
to conduct a ‘wide-ranging review of the operational and financial performance of the 
Western Australian public sector’. The Economic Audit Committee published its final report in 
October 2009. (Government of Western Australia, Putting the Public First: Partnering with the 
Community and Business to Deliver Outcomes, Final Report, prepared by the Economic Audit 
Committee, October 2009.) 

34  Government of Western Australia, Putting the Public First: Partnering with the Community and Business 
to Deliver Outcomes, Final Report, prepared by the Economic Audit Committee, October 2009, p 127. 

35  Government of Western Australia, 2012-13 Budget, Budget Statements, Budget Paper No. 2, Volume 1, 
report prepared by the Department of Treasury, May 2011, p 301. 
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7.4 The Department finalised a draft report on umbrella legislation and commenced 
targeted consultation in 2012-13.36 The Committee sought an update on the status of 
this work and the Department’s views on whether the lack of such legislation 
represented a gap in the State’s financial framework. 

The CHAIR: Obviously, the FMA does not cover government trading 
enterprises. There is apparently some talk of umbrella legislation for 
government trading enterprises. Are you able to give us any idea on 
where that is up to? 

Mr Court: Some work was progressed on that but it is not active at 
the moment. 

The CHAIR: Is that a gap in our legislation that we do not have 
overarching umbrella legislation for those GTEs? 

Mr Court: I think the issue there is that the enabling legislation for 
the particular GTE covers how it operates and reports. I guess what 
has happened is that there have been various reforms and changes to 
the enabling legislation for GTEs—for example, with disaggregation 
of Western Power some time into the four entities and then subsequent 
mergers, and then other things that have happened perhaps in the 
water sector where the Bunbury and Busselton Water Boards have 
been moved. I think what we were aiming to do was to try to get more 
consistency across them in some of the key aspects of the enabling 
legislation. That is not to say, though, that there are huge differences, 
but it was just trying to streamline it so that you had a very common 
set of arrangements across each of the agencies. 

Ms Gulich: The other thing there is that over the course of changes to 
the enabling legislation and the GTEs in the last three to four years, 
particularly in the port space and the energy entities, we have been 
engaged with the drafting and had a look for where there was 
consistency, where appropriate, between the existing legislation and 
with the underlying principles of the FMA. So there is an intent or an 
endeavour to keep them as closely aligned as we can, recognising the 
differences in the sector.37 

                                                            

36  Department of Treasury, Annual Report 2012-13, September 2013, p 29. 
37  Michael Court, Acting Deputy Under Treasurer; Kaylene Gulich, Executive Director, Infrastructure and 

Finance, Department of Treasury, Transcript of Evidence, 20 May 2016, p 2. 
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7.5 The legislation governing Commonwealth departments, statutory authorities and 
companies has been consolidated into a single Act—the Public Governance, 
Performance and Accountability Act 2013—in order to create a unified financial 
management framework in the Commonwealth. As part of this reform, the 
Commonwealth abolished its FMA equivalent Act and its GTE umbrella legislation. 
The Committee considers there would be some value in the Treasurer examining 
whether such a reform is feasible in Western Australia as part of the next review of the 
FMA. 

Recommendation 1:  The Committee recommends that the Treasurer ensure that 
consideration of consolidating financial management legislation into a single Act is part 
of the next review of the Financial Management Act 2006. 

Scope of the Financial Management Act 2006 

7.6 The Committee considers it unfortunate that the Treasury report gave limited 
consideration to the appropriate scope of the FMA. The FMA applies to an ‘agency’, 
which is defined in the FMA to mean ‘a department, a sub-department or a statutory 
authority’ (statutory authorities are listed in Schedule 1).38 There are a number of 
entities that are ‘deemed’ departments for the purposes of the FMA.39 

7.7 The Treasurer advised that the following entities are not subject to the FMA: 

 GTEs subject to Corporations Law equivalent provisions in their legislation. 
These are LandCorp, electricity corporations, port authorities and water 
corporations. 

 Numerous other statutory bodies that are not departments, deemed 
departments, sub-departments or statutory authorities listed in Schedule 1 of 
the FMA. The Treasurer advised ‘these bodies either discharge their 

accountability under the respective agencies subject to the FMA, or have been 
established for a public purpose independent of government and are required 
to discharge their accountability under their respective enabling statutes’.40 

                                                            

38  Financial Management Act 2006, s 3. 
39  The FMA specifies the deemed departments as the administration of the Legislative Assembly; 

Legislative Council; the Parliamentary Services Department; the Parliamentary Commissioner for 
Administrative Investigation; and the Information Commissioner (s 5(1)). It also applies to the Office of 
the Auditor General (s. 5(3)). The other deemed departments are the Commissioner for Children and 
Young People and the Governor’s Establishment. (Hon Dr Mike Nahan MLA, Treasurer, Answer to 
additional questions, dated 27 June 2016, Attachment B, p 15.) 

40  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 
Attachment B, p 21. 



Audit Committee  

16  

 

7.8 The Treasurer advised that he was comfortable with the current coverage of the FMA. 
The review did not consider whether the FMA should be expanded to include 
uncovered entities.41 

Finding 6:  The Committee finds that the Treasury report would have benefited from 
some analysis on whether the current scope of the Financial Management Act 2006 is 
appropriate. 

8 ISSUES IDENTIFIED IN THE TREASURY REPORT 

Agency expense limits 

8.1 The FMA provides the Treasurer with power to direct the accountable authority of an 
agency to enter into a resource agreement.42 The purpose of a resource agreement is to 
articulate the Government’s desired outcomes, services and performance targets for 
selected agencies. A resource agreement sets an upper limit on how much can be spent 
by an agency in a given year—an ‘expense limit’.43 

8.2 The Treasury report found that: 

a requirement in the FMA that accountable authorities must comply 
with their approved expense limit would strengthen compliance with 
expense limits. It also concluded that the effectiveness of the 
recommendation would be strengthened by the inclusion of a 
provision that any breach by an accountable authority may invoke the 
disciplinary provisions of the Public Sector Management Act 1994.44 

8.3 Accordingly, the Treasury report recommended: 

Recommendation 2: Amend the FMA to include a provision that 
explicitly requires accountable authorities to operate within their 
agencies’ approved expense limit. 

                                                            

41  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 
Attachment B, p 21. 

42  Financial Management Act 2006 ss 41-46. 
43  The phrase ‘expense limit’ does not appear in the FMA, and is occasionally used in the budget papers. In 

current usage, expense limits are shown as the total cost of services in the budget statements (Budget 
Paper No. 2). 

44  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 11. 
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Recommendation 3: That any breach of Recommendation 2 by an 
accountable authority may invoke the disciplinary provisions of the 
Public Sector Management Act 1994.45 

8.4 The Public Sector Commissioner advised the Committee that the Commission was 
initially concerned by the prospect of linking breaches in expense limits with the 
disciplinary regime contained in the Public Sector Management Act 1994, but these 
concerns were satisfactorily resolved in discussions with the Department. The 
Commission advised that the Department would not seek to place an explicit reference 
to the disciplinary provisions of the Public Sector Management Act 1994.46 

8.5 The Minister for Health advised the Committee that the Department of Health does 
not support these recommendations. The Department advised that: 

there are often many factors outside the agency’s control that could 
impact on the expense limit, and current whole of government 
processes for expense adjustments are not sufficiently flexible or 
timely to accommodate such circumstances…. [and] 

other factors such as cash management, revenue and net cost of 
services are equally as important in assessing whether the agency is 
adequately managing their finances.47 

8.6 During the hearing with the Department, the Committee and the Department discussed 
a number of practical issues arising from applying disciplinary provisions to an 
accountable authority that breaches an expense limit. The Committee considers that it 
may be difficult to determine: 

 The final expense limit, as an expense limit may change several times 
throughout the financial year. 

 Whether the breach is a result of poor management or matters outside the 
control of the agency (such as actuarial revaluations that occur at the end of 
the financial year or unforeseeable expenses). 

8.7 The Committee is concerned that there is still insufficient information from the 
Government on how breaches in expense limits will be managed. The Department 
advised that it had made changes to Treasurer’s instruction 808 Resource Agreements 

                                                            

45  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 12. 

46  Mal Wauchope, Public Sector Commissioner, Public Sector Commission, Letter, 24 March 2016, p 2. 
47  Hon John Day MLA, Minister for Health; Letter, 3 May 2016, Appendix, p 1. 
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to strengthen controls in resources agreements and link the contents of resource 
agreements to chief executive officers’ performance agreements.48 

Finding 7:  The Committee finds that there is insufficient information from the 
Government on how it may apply disciplinary provisions to an accountable authority 
that breaches an expense limit. 

8.8 As noted in Finding 3, the Treasury report would have benefited from some indication 
on how frequently agencies breach their expense limit or the magnitude of those 
breaches. The Treasurer later provided information on breaches in expense limits.49 
The information shows that: 50 

 Expense limits were breached by 25 agencies in 2011-12, 26 agencies in 
2012-13, 13 agencies in 2013-14 and 18 agencies in 2014-15.51 

 Of the 82 breaches listed, more than half of those breaches (47) exceeded the 
limit by more than 2%. 

 The largest breach, in dollar and percentage terms, was by the 
Western Australian Planning Commission. In 2014-15, it breached its expense 
limit of $60.0 million by $107.5 million.52 

 The smallest breach, in dollar and percentage terms, was by the Mid-West 
Development Commission. In 2014-15, it breached its expense limit of 
$3.4 million by $2,000. 

8.9 The Committee is concerned by the number of expense limit breaches and the 
47 breaches that exceeded the limit by more than 2%. Consequently, the Committee 
re-affirms its support for Recommendations 2 and 3, which seek to strengthen 
compliance with expense limits. 

                                                            

48  Hon Dr Mike Nahan MLA, Treasurer, Answer to supplementary question No. A1 asked at hearing held 
on 20 May 2016, dated 27 June 2016, Attachment A, p 1. 

49  Breaches were assessed against the expected outturn approved by Cabinet at the budget cut-off date or a 
government spending decision made after the budget cut-off date and before 30 June. (Hon Dr Mike 
Nahan MLA, Treasurer, Answer to supplementary question No. A2 asked at hearing held on 
20 May 2016, dated 27 June 2016, Attachment A, p 1.) 

50  Hon Dr Mike Nahan MLA, Treasurer, Answer to supplementary question No. A2 asked at hearing held 
on 20 May 2016, dated 27 June 2016, Attachment B, Appendix 1, pp 26-9. 

51  There are currently 68 agencies subject to a resource agreement and the number of agencies subject to a 
resource agreement has remained relatively unchanged over time. (Hon Dr Mike Nahan MLA, Treasurer, 
Answer to additional questions, dated 27 June 2016, Attachment B, p 24.) 

52  The Western Australian Planning Commission had a significant devaluation of its land assets, which 
increased its expenses. (Western Australian Planning Commission, 2014/15 Annual Report: Financials & 
KPIs, September 2015, p 39.) 
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Finding 8:  The Committee finds that the principles outlined in Recommendations 2 
and 3 in the Treasury report, which seek to strengthen compliance with expense limits, 
are appropriate. 

Control and authorisation of major expenditure by an agency 

8.10 The Treasury report found that the FMA lacks ‘an effective constraint on agencies 

entering into an arrangement that effectively commits the State to a financial 
obligation’, which may ‘compromise Executive Government’s discretion over the 
budget and its ability to direct resources as it sees fit’.53 Accordingly, it recommended 
that: 

Recommendation 4: Amend the FMA to include a provision that 
requires prior approval of funding before an officer (on behalf of 
their agency) enters into a significant financial commitment.54 

Recommendation 5: That any breach of Recommendation 4 by an 
officer may invoke the disciplinary provisions of the Public Sector 
Management Act 1994.55 

8.11 The concept of ‘significant financial commitment’ is not defined in the Treasury 
report. It is not clear from the Treasury report whether it is intended to cover 
expenditures of a certain value or expenditures that may have some level of risk 
attached. The Treasurer advised the Committee that the Treasury would be ‘guided by 

the Parliamentary Counsel’s Office to sufficiently define the term or phrase 
[significant] in the FMA’.56 

Finding 9:  The Committee finds that there is insufficient information on how the 
Government intends to define a ‘significant financial commitment’ for the purpose of 
determining when an officer is required to obtain prior approval of funding 
(Recommendation 4 in the Treasury report). 

8.12 The Public Sector Commissioner advised the Committee of the Commission’s general 
concern about legislating that breaches invoke the disciplinary provisions of the 

                                                            

53  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 12. 

54  ibid., p 12. 
55  ibid., p 13. 
56  Hon Dr Mike Nahan MLA Treasurer, Answer to additional questions, dated 27 June 2016, Attachment B, 

p 1. 
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Public Sector Management Act 1994, but the Commission did not explicitly identify 
any concerns with these specific recommendations.57 

8.13 The Minister for Health advised the Committee that the Department of Health had 
in-principle support for these recommendations, but noted that instead of amending 
the FMA, the Government could provide increased guidance and clarity in Treasurer’s 
instructions.58 

8.14 The Committee is concerned that there is insufficient information from the 
Government on how it intends to apply the disciplinary provisions should an officer 
enter into a significant financial commitment without prior approval of funding. 
However, the Treasurer advised that the legislation ‘is likely to be re-enforced through 

a Treasurer’s instruction (TI) and/or regulation to provide the necessary guidance 
and clarity to officers of agencies as to how this will apply in practice’.59 

Finding 10:  The Committee finds that there is insufficient information on how the 
Government intends to apply the disciplinary provisions in the Public Sector 
Management Act 1994 to officers that enter into a significant financial commitment 
without prior approval of funding. 

8.15 Consistent with Finding 3, the Treasury report would have benefited from some 
indication whether the lack of a legislative constraint has had any financial 
implications for the State. The Committee sought further information from the 
Department. 

The Chair: So, are you aware of any instances where an agency has 
entered into a financial commitment without prior approval; and, if 
so, can you provide examples of where this occurred? 

Ms Gulich: It is a good question. 

The CHAIR: Apart from Health, obviously. 

Ms Gulich: I was going to say Health. Unfortunately, none of the 
three of us were involved in the initial scoping work so when we 
picked up the ownership of the report, the recommendations made 
sense in terms of tightening discipline to prevent it from occurring. 
We would probably have to go back and identify were there exact 
instances that gave rise to this concern or was it more an absence of 

                                                            

57  Mal Wauchope, Public Sector Commissioner, Public Sector Commission, Letter, 24 March 2016. 
58  Hon John Day MLA, Minister for Health Letter, 3 May 2016, Appendix, p 1. 
59  Hon Dr Mike Nahan MLA Treasurer, Answer to additional questions, dated 27 June 2016, Attachment B, 

p 1. 
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control in the underpinning legislation that drove us to want to 
tighten it up, basically. 

Mr Court: There would be examples, and I am probably struggling to 
come up with them off the top of my head, where agencies have 
entered into things that have been alluded to already around 
contracts. It might be leases for accommodation and the like where it 
has probably exceed the budget that they have allocated and that has 
been reported back to government and there has been a conscious 
decision there around the nature of the circumstances where that has 
happened, and there could have been a value for money justification 
as to why the agency did it, but it probably should have informed the 
minister and government. The government may have then accepted 
that and approved that increase in expenditure. There would be other 
examples where they have been asked to wear it and they have been 
able to re prioritise within their budget to still stick within their 
expense limit. I think your question is really referring to examples 
where they have entered into something where they did not have 
approval for it and subsequently breached their expense limit. 

The CHAIR: Not necessarily breached their expense limit, but they 
did not have approval to enter into contracts of the size that they did, 
because the report talk[s] about putting controls on authorisation of 

major expenditure. 

Ms Gulich: One of the other things we have done outside of the FMA 
review – and it will come into practice early in the next financial year 
– is the new Treasurer’s instructions on contract management. We 
are looking for each agency to be required to hold a contract register 
that identifies all contracts over a certain materiality – who is the 
contract manager, who is the counterparty in terms of conditions, any 
milestone payments in there, cessation dates, any extension to the 
contract. The best practice register, you will find a lot of the agencies 
already have this information but might not necessarily have it in the 
one spot. That will then hopefully identify where contracts have been 
entered into that then become inconsistent with the delegation 
authority, and just the idea that we are going to be tracking it and 
scrutinising it in itself will help tighten up some of those discipline 
concerns.60 

                                                            

60  Michael Court, Acting Deputy Under Treasurer; Kaylene Gulich, Executive Director, Infrastructure and 
Finance, Department of Treasury, Transcript of Evidence, 20 May 2016, p 7. 
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8.16 The Committee has not received enough information from the Department to 
determine whether the lack of a legislative constraint has had any financial 
implications for the State. The evidence from departmental witnesses is anecdotal at 
best. Nonetheless, the Committee accepts the need for the FMA to be amended to 
provide that constraint into the future. 

Finding 11:  The Committee finds that the principles outlined in Recommendations 4 
and 5 in the Treasury report, which require an officer to obtain prior approval of 
funding before entering into a significant financial commitment and that breaches of 
this requirement may invoke disciplinary provisions, are appropriate. 

Agency notification of financial difficulty 

8.17 The Treasury report identified that there is no general provision in the FMA to require 
agencies to advise their Minister if they are unable to satisfy any of their financial 
obligations. It states: 

Sound budget management practice demands that an agency inform 
its Minister and subsequently the Treasurer in a timely manner if it 
forms the opinion that it is unable to, or will be unlikely to be able to 
satisfy any of its financial obligations. In practice, however, it has 
been found that not all agencies conform to this practice, leading to 
budgetary surprises at times such as the mid-year review.61 

8.18 Accordingly, the Treasury report recommended: 

Recommendation 7: Amend the FMA to require all budget dependent 
agencies62 to formally notify their Minister and the Treasurer in the 
event of financial difficulty’.63 

8.19 The concept of ‘financial difficulty’ is not defined in the Treasury report. 
Consequently, it is not clear what sort of financial difficulties would trigger a 
notification to the Minister and the Treasurer. As is the case with no definition for 
‘significant financial commitment’ (see paragraph 8.11), the Government may be 
required to rely on the skills of the Parliamentary Counsel if and when drafting any 
legislation to implement the above. Fortunately, the Parliamentary Counsel would be 
assisted in this matter by the existence of notification provisions in the enabling 

                                                            

61  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 13. 

62  A ‘budget dependent agency’ is one that is funded by appropriation from the Consolidated Account. 
63  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 

the Department of Treasury, March 2014, p 13. 
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legislation in seven statutory authorities.64 For example, section 18(1) of the Forest 
Products Act 2000 states: 

18. Notice of financial difficulty 

(1) The commissioners must notify the Minister if the 
commissioners form the opinion that the Commission is 
unable to, or will be unlikely to, satisfy any financial 
obligation of the Commission from the financial resources 
available or likely to be available to the Commission at the 
time the financial obligation is due. 

8.20 The enabling legislation of the other six statutory authorities is drafted in similar 
terms. 

8.21 It is not clear whether the Treasurer intends to extend the disclosure requirement to all 
bodies subject to the FMA (not just those that are budget dependent). When asked 
why Recommendation 7 of the Treasury report was limited to budget dependent 
agencies and not all agencies subject to the Act, the Treasurer responded: 

It is acknowledged that to enhance overall accountability and 
governance, Recommendation 7 ought to apply to all agencies subject 
to the FMA.65 

8.22 The Committee is concerned that if this recommendation is implemented as proposed, 
its scope will be unnecessarily limited. It will not cover agencies that are not budget 
funded or a majority of statutory authorities listed in Schedule 1 of the FMA. The 
Committee considers that it is important for all agencies subject to the FMA to be 
required to notify their Ministers in the event of financial difficulty. 

Recommendation 2:  The Committee recommends that the Treasurer amend the 
Financial Management Act 2006 to implement Recommendation 7 in the Treasury 
report and the notification requirement be expanded to all agencies. 

8.23 Contrary to Finding 3, the Treasury report provides some indication on how 
frequently agencies do not disclose financial difficulties to the Minister, stating ‘in 

practice, however, it has been found that not all agencies conform to this practice, 

                                                            

64  These are the Forest Products Commission; Metropolitan Redevelopment Authority; Minerals Research 
Institute of Western Australia; Public Transport Authority of Western Australia; Racing and Wagering 
Western Australia; Western Australian Health Promotion Foundation; and the Western Australian Land 
Information Authority. (Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 
27 June 2016, Attachment B, p 2.) 

65  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 
Attachment B, p 2. 
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leading to budgetary surprises at times such as the mid-year review’.66 The 
Committee sought further information from the Treasurer, who indicated: 

Treasury is not aware of any instances where the requirement is not 
being complied with [for statutory authorities with notification 
sections in their enabling legislation]. 

From a Treasury perspective, it is not widespread [the practice of 
agencies not advising their Minister (or Treasury officials) of 
financial difficulties].67 

8.24 The Committee notes that statements in paragraph 8.23 are contradictory. 

Public universities in Western Australia and the Financial Management Act 2006 

8.25 The Treasury report notes that the FMA does not apply fully to the public universities, 
namely Curtin University, Edith Cowan University, Murdoch University and The 
University of Western Australia.68 

8.26 The enabling legislation for the four public universities69 exempts them from FMA 
provisions related to opening and maintaining bank accounts,70 overdrawing bank 
accounts71 and providing annual estimates to the Minister.72 The public universities 
are subject to FMA sections relating to write-offs,73 functions of accountable 
authorities74, the functions of the chief finance officer75 and act of grace payments.76 

8.27 Further, public universities are subject to dual reporting requirements, through the 
FMA and by the Commonwealth Department of Education, Employment and 

                                                            

66  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 13. 

67  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 
Attachment B, p 2. 

68  Government of Western Australia, Review of the Financial Management Act 2006, report prepared by the 
Department of Treasury, March 2014, p 14. 

69  Curtin University of Technology Act 1966 s 22; Edith Cowan University Act 1984 s 39; Murdoch 
University Act 1973 s 34; University of Western Australia Act 1911 s 41. 

70  Financial Management Act 2006 s 13. 
71  ibid., s 14. 
72  ibid., s 40. 
73  ibid., s 48. 
74  ibid., s 53. 
75  ibid., s 57. 
76  ibid., s 80. An act of grace payment is an amount authorised by the Treasurer ‘to be paid to a person even 

though the payment would not otherwise be authorised by law or required to meet a legal liability’. 



 SIXTH REPORT 

 25 

 

Workplace Relations. The Treasury report advised that a Treasurer’s instruction was 
issued to align the State’s reporting requirements to the Commonwealth’s. 

8.28 The Treasury report recommended: 

Recommendation 8: 

1. Remove the public universities in Western Australia from the 
purview of the FMA. 

2. That the requirements for universities to present their annual 
reports to Parliament and be subject to audit remain with 
these requirements included in each university’s enabling 
legislation.77 

8.29 The Treasurer indicated that this recommendation would be implemented by repealing 
the relevant sections in the universities’ enabling legislation that made them subject to 
the FMA and removing them from Schedule 1 of the FMA.78  

8.30 Murdoch University supports this recommendation79 and Curtin University noted that 
‘recommendations with respect to universities would considerably reduce 
administrative and compliance costs’.80 

8.31 The Committee is concerned that exempting public universities from the FMA may 
increase the exposure of the State should a public university be unable to meet 
contractual obligations. The Department advised the Committee that the State already 
guarantees public universities’ borrowings and unfunded superannuation schemes.81 
The value of contingent liabilities82 to the State in relation to the public universities’ 
superannuation liabilities was $100 million at 30 June 2015.83 

                                                            

77  Government of Western Australia, Review of the Financial Management Act 2006, report prepared by the 
Department of Treasury, March 2014, p 15. 

78  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 
Attachment B, p 3. 

79  Professor Eeva Leinonen, Vice Chancellor, Murdoch University, Letter, 13 April 2016, Appendix 1, p 2. 
80  David Menarry, Chief Financial Officer, Curtin University of Technology, Letter, 26 April 2016, p 1. 
81  Kaylene Gulich, Executive Director, Infrastructure and Finance; Anthony Smith, Assistant Director, 

Financial Policy, Department of Treasury, Transcript of Evidence, 20 May 2016, p 11. 
82  Contingent liabilities represent ‘costs that could materialise in future under certain conditions’. 

(Government of Western Australia, 2014-15 Annual Report on State Finances, report prepared by the 
Department of Treasury, September 2015, p 141.) 

83  Government of Western Australia, 2014-15 Annual Report on State Finances, report prepared by the 
Department of Treasury, September 2015, p 143. 
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8.32 Further, the Committee notes that the proposed Universities Legislation Amendment 
Bill 2016, which is currently at the Second Reading stage in the Legislative Assembly, 
seeks to reduce the Minister’s or Treasurer’s oversight of public universities’ 
borrowings to cases where a guarantee is sought.84 The Department indicated that it 
intends to ‘have a look at what the final outcome is of that legislation, because there 

could be some things in there that may require some modification to what we are 
recommending’.85 

Recommendation 3:  The Committee recommends that the Treasurer provide the 
Parliament with further information on the State’s current and future exposure to any 
potential adverse financial situation at any public university. This information should 
include advice on whether those exposures are likely to change if public universities are 
subject to the Financial Management Act 2006 or not. 

Reporting key performance indicators in agency annual reports 

8.33 The Treasury report notes agency key performance indicators ‘are a significant 

component of the Western Australian Outcome Based Management (OBM) 
performance management framework’.86 It highlighted issues raised in submissions 
about the applicability of the framework to all agencies and the difficulties measuring 
performance for policy, planning and research services. Accordingly, the Treasury 
report recommended: 

Recommendation 10: Amend section 61(1)(b) of the FMA to allow the 
Treasurer discretion to exempt agencies from reporting key 
performance indicators in their annual report where appropriate.87 

8.34 The Public Sector Commissioner indicated that the Commission would seek an 
exemption from a requirement to report key performance indicators on the grounds 
that ‘the nature of this agency as an oversight agency with service outcomes difficult 
to quantify in anything other than time and currency’.88 

                                                            

84  The Universities Legislation Amendment Bill 2006 seeks to amend the enabling legislation for the four 
public universities to ‘provide for a common scheme for raising money… [and] explicitly sets out the 
options available to universities when raising capital and provides for a university to need only approach 
the Minister for Education and the Treasurer if it intends to seek a guarantee on borrowings’. 
(Parliament of Western Australia. Available at: < 
http://www.parliament.wa.gov.au/parliament/bills.nsf/BillProgressPopup?openForm&ParentUNID=4498
575C0EC93A1148257FB8000C670B>. Viewed 21 July 2016.) 

85  Anthony Smith, Assistant Director, Financial Policy, Department of Treasury, Transcript of Evidence, 
20 May 2016, p 10. 

86  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 15. 

87  ibid., p 16. 
88  Mal Wauchope, Public Sector Commissioner, Public Sector Commission, Letter, 24 March 2016, p 3. 
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8.35 Reporting key performance indicators in the budget papers and in agency annual 
reports is a key accountability mechanism for the Parliament. The absence of 
information may impede the Parliament’s ability to scrutinise agency performance. 
Nonetheless, the Committee is cognisant of the fact that this framework may not be 
suitable in all situations (like those highlighted in paragraph 8.33). 

8.36 The Committee sought information from the Treasurer on how the public would be 
made aware of a decision to exempt an agency from reporting key performance 
indicators. He indicated that it would be disclosed in the audit opinion prepared by the 
Office of the Auditor General for each annual report, which is tabled in the 
Parliament.89 The Committee considers this mechanism to be inadequate. 

Recommendation 4:  The Committee recommends that the Treasurer amend the 
Financial Management Act 2006 to require the Treasurer to cause to be laid before 
each House of Parliament, notification of any decision to exempt an agency from 
reporting key performance indicators in annual reports. Further, the notice should 
explain why an exemption is considered appropriate. 

Agency joint bank accounts with third parties 

8.37 The Treasury report has indicated that the FMA ‘does not accommodate the 

establishment of bank accounts that are to be operated jointly by agencies and a third 
party’.90 Accordingly, it recommended: 

Recommendation 11: Amend the FMA to enable the Treasurer to 
approve that an agency can establish and operate a bank account 
jointly with a third party.91 

8.38 Consistent with Finding 3, the Treasury report has given a limited context for the need 
for joint bank accounts, citing that these accounts ‘have become increasingly 
necessary’. 92 The Committee considers that the Treasury report would have benefited 
from further details on how frequently this need has arisen,93 how the use of joint bank 
accounts would protect the State’s interests, how the State has managed in the absence 

                                                            

89  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 
Attachment B, p 4. 

90  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 17. 

91  ibid., p 17. 
92  ibid., p 17. 
93  When asked how frequently the need for joint bank account has arisen, the Treasurer advised: ‘There are 

currently no joint bank accounts in the Public Bank Account which are subject to the FMA’ (Hon Dr 
Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, Attachment B, p 4.) 
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of a legislative provision94 and whether there have been any adverse effects from not 
having a provision. 

8.39 The Committee notes the recommendation on joint bank accounts. 

Treasurer’s Advance arrangements 

8.40 Section 72 of the Constitution Act 1889 provides that ‘all the Consolidated Account 
shall be appropriated to such purposes as any Act of the Legislature shall prescribe’. 
That is, the Parliament is required to provide consent to the Executive to access the 
Consolidated Account to implement its policy objectives. Parliamentary consent is 
provided through the approval of the annual Appropriation Acts. 

8.41 Section 27 of the FMA provides the Treasurer and the Governor, on the 
recommendation of the Treasurer, with the power to make ‘payments in respect of 
extraordinary or unforeseen matters’ that were not factored into the Appropriation 
Acts.95 This power is an authority to spend; the Government is still required to seek 
retrospective Parliamentary approval for any spending that actually occurred under 
this authority. These arrangements are referred to as the Treasurer’s Advance. The 
Treasurer’s Advance is not a fund or an account into which funds have been 
appropriated. 

8.42 Section 29 prescribes an upper limit to the total amount that can be authorised by the 
Government. The Treasurer’s Advance limit is calculated as ‘3% of the total amount 
appropriated for the previous financial year by the Appropriations Acts’. The 
Treasurer’s Advance limit was $638.4 million in 2014-15.96 A Treasurer’s Advance 
Authorisation Act is required whenever the Government wishes to authorise spending 
beyond the Treasurer’s Advance limit.97 That is, in 2014-15, the Treasurer and the 
Governor could have authorised expenditures totalling $638.4 million before a 
Treasurer’s Advance Authorisation Act would have been required. 

                                                            

94  The Treasurer advised that an alternate arrangement was implemented in the Old Treasury Building 
contract. The developer established the bank account and the ministerial body corporate (Minister for 
Works) and the developer were joint signatories to the bank account. (Hon Dr Mike Nahan MLA, 
Treasurer, Answer to additional questions, dated 27 June 2016, Attachment B, p 5.) 

95  The Governor may authorise expenditure for which there is no existing appropriation and the Treasurer 
may authorise expenditure when the current appropriation is not sufficient. (Government of 
Western Australia, Review of the Financial Management Act (2006), report prepared by the Department 
of Treasury, March 2014, p 18.) 

96  Government of Western Australia, Annual Report on State Finances, report prepared by the Department 
of Treasury, September 2015, p 244. 

97  Since the FMA commenced on 1 February 2007, a Treasurer’s Advance Authorisation Act was required 
in 2008 (which increased the limit from $436.5 million to $750.0 million), 2009 (which increased the 
limit from $437.7 million to $1.2 billion) and 2010 (which increased the limit from $469.2 million to 
$1.15 billion). 
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8.43 The Treasury report indicates that the phrase ‘extraordinary or unforeseen matters’ 
has been subject to some discussion about its precise meaning. It found that the phrase 
was not necessary for the effectual operation of the FMA. Accordingly, the Treasury 
report recommended: 

Recommendation 13: Amend sections 27 and 29 of the FMA by 
deleting the reference to ‘extraordinary or unforeseen matters’.98 

8.44 This issue was examined in the hearing with the Department. 

Mr B. S. Wyatt: one of the things that surprises me is that the 
Treasurer’s advance is for extraordinary or unforeseen 
circumstances. Does that term actually limit what can be spent 
through the Treasurer’s advance? Is there a legal definition or legal 
advice that Treasury has obtained about what is extraordinary and 
unforeseen? It has always struck me that that does not seem to 
actually limit what can be spent through the Treasurer’s advance. 

Mr Court: No. I think that has been an issue of some uncertainty, so 
we are looking at making some amendments to the act to remove that 
terminology. 

Mr B.S. Wyatt: So that would specifically be removed from the 
Treasurer’s advance. What would be the proposal then—just to make 
it any spend? 

Mr Court: Yes. 

Ms Gulich: Yes, capped by the three per cent limit on total 
expenditure. We put those words in initially when we moved from the 
FAAA [Financial Administration and Audit Act 1985] to the FMA to 

intend it to be broad to capture all circumstances. The unintended 
consequences of using unforeseen and extraordinary is we try to 
define what they are every time we go through the appropriation bill 
process. I do not think it has been helpful for how the actual TA 
[Treasurer’s Advance] works in reality. So the intention here—the 

recommendation of the review—is remove those and just focus on the 

                                                            

98  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 18. 
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fact that a TA is set at three per cent of the previous year’s 
appropriation.99 

8.45 The Committee notes the Department’s contention that the phrase ‘extraordinary or 
unforeseen matters’ was not intended to limit the Government’s ability to authorise 
payments. Further, it has not, in practice, limited that authority. 

Finding 12:  The Committee finds that the phrase ‘extraordinary or unforeseen matters’ 
in sections 27 and 29 of the Financial Management Act 2006 has had no effect in 
limiting payments that can be authorised. 

8.46 The Treasury report considered whether the Parliament could be informed of 
expenditures under section 27(1)100 or 27(2)101 outside an Appropriation Act, as 
required by section 27(4) of the FMA. It found that: 

section 72 of the Constitution Act 1889 requires all charges to the 
Consolidated Account to be appropriated by statute and therefore 
there is no scope to amend section 27(4).102 

8.47 Accordingly, the Treasury report recommended: 

Recommendation 14: The existing Treasurer’s Advance arrangements 
are to remain in place.103 

8.48 The Committee does not support this recommendation. 

8.49 The Committee notes that the Parliament has not approved actual expenditures that 
occurred under the Treasurer’s Advance since 2009-10. The Treasurer advised the 
Committee that section 27(4)(b) of the FMA required him to obtain retrospective 
approval from the Parliament for expenditures made under the Treasurer’s 
Advance.104 Section 27(4) states: 

                                                            

99  Michael Court, Acting Deputy Under Treasurer; Kaylene Gulich, Executive Director, Infrastructure and 
Finance, Department of Treasury, Transcript of Evidence, 20 May 2016, p 12. 

100  It states: ‘The Governor may, on the recommendation of the Treasurer, authorise expenditure in a 
financial year that is not provided for by appropriation by an Appropriation Act for that year.’ 

101  It states: ‘The Treasurer may authorise expenditure in a financial year that exceeds the amount 
appropriated by an Appropriation Act for that year for expenditure of that kind.’ 

102  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 18. 

103  ibid., p 18. 
104  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 

Attachment B, p 7. 
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(4) Payments made under subsection (1)105 or (2)106 in a financial 

year in respect of extraordinary or unforeseen matters are — 

(a) to be charged in that year to the Consolidated 
Account; and 

(b) to be provided for in an Appropriation Act in the next 
or a later financial year. 

8.50 On 27 November 2014, the Treasurer introduced in the Legislative Assembly the 
Appropriation (Recurrent 2010-11 to 2013-14) Supplementary Bill 2014 and the 
Appropriation (Capital 2010-11 to 2013-14) Supplementary Bill 2014.107 The purpose 
of these bills was to appropriate out of the Consolidated Account funds spent under 
the Treasurer’s Advance for the years 2010-11, 2011-12, 2012-13 and 2013-14. The 
appropriations sought for each year are in the table below. 

Table 1 

Bills to appropriate funds from the Consolidated Account 

Year Appropriation (Recurrent 
2010-11 to 2013-14) 

Supplementary Bill 2014 

Appropriation (Capital 2010-11 to 
2013-14) Supplementary 

Bill 2014 

2010-11 $486,271,761 $15,515,000 

2011-12 $324,035,000 $64,399,000 

2012-13 $329,650,000 $9,912,000 

2013-14 $296,694,500 $67,896,000 

Total $1,436,651,261 $157,722,000 

8.51 The Committee is concerned that some of these years relate to the previous 
Parliament. 

8.52 The Treasurer advised the Committee that he would present a bill to the Parliament 
seeking approval for spending undertaken over the period 2010-11 to 2014-15 in 

                                                            

105  It states: ‘The Governor may, on the recommendation of the Treasurer, authorise expenditure in a 
financial year that is not provided for by appropriation by an Appropriation Act for that year.’ 

106  It states: ‘The Treasurer may authorise expenditure in a financial year that exceeds the amount 
appropriated by an Appropriation Act for that year for expenditure of that kind.’ 

107  The bills were discharged from the Notice Paper under Legislative Assembly Standing Order 144A, 
which states: ‘(1) If an Order of the Day on the Notice Paper has not been debated for more than twelve 
calendar months it will be removed from the Notice Paper and on the next sitting day the Speaker will 
announce its removal from the Notice Paper’. 
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2016.108 Since the Committee received the Treasurer’s advice, the 2015-16 financial 
year has also finished. 

Recommendation 5:  The Committee recommends that the Treasurer introduce at the 
next sitting of the Parliament two bills to appropriate funds out of the Consolidated 
Account to cover spending made under the Treasurer’s Advance for 2010-11, 2011-12, 
2012-13, 2013-14, 2014-15 and 2015-16. 

8.53 The Committee considers it best practice for the Parliament to receive these bills 
within three months after the final result for a year is known. The Treasurer advised 
that the actual amount appropriated is known to the Department in the first week of 
July each year.109 

Recommendation 6:  The Committee recommends that the Treasurer amend the 
Financial Management Act 2006 to require the Treasurer to introduce, within three 
months of the actual amount of spending in the previous financial year being known, 
the bills to appropriate funds out of the Consolidated Account. 

8.54 As noted in paragraph 8.42, the Treasurer’s Advance limit is calculated at 
three per cent of the total amount appropriated for the previous financial year by the 
Appropriation Acts. The Treasury report recommended: 

Recommendation 15: Amend section 29 of the FMA so that the three 
per cent limit for Treasurer’s Advances applies to the actual amounts 
expended rather than the total amount authorised.110 

8.55 The Treasurer demonstrated how the two different bases would apply to the 
calculation of the 2015-16 limit. 

[Current base] The amount for 2015-16 is calculated as follows: the 

sum of 2014-15 Appropriation Acts 1 and 2 multiplied by 3%: 
$21,505,251,000 x 3% = $645,157,530. … 

[Proposed base] If the changes in recommendation 15 had been in 

place when setting the 2015-16 limit, the calculation would have been 

                                                            

108  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 
Attachment B, p 7. 

109  ibid. 
110  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 

the Department of Treasury, March 2014, p 18. 
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2014-15 actual appropriation multiplied by 3% ie $21,050,134,931 x 
3% = $631,504,048 (a reduction of $13.65 million).111 

8.56 The Committee examined whether using the authorised or actual amounts expended 
base to calculate the Treasurer’s Advance limit would increase or decrease the amount 
available to spend. The Committee found that basing the Treasurer’s Advance limit on 
the actual amounts expended would have produced a lower limit in eight of the 
10 years examined. However, the lower limits would not have required the Treasurer 
to submit a Treasurer’s Advance Authorisation bill to the Parliament. Committee 
calculations on the limits calculated using the authorised and actual amounts expended 
base are noted in Figure 1. 

Figure 1 

Treasurer’s Advance limit calculated using the authorised base and actual amounts 
expended base 

 

Finding 13:  The Committee finds that basing the Treasurer’s Advance limit on actual 
expenditures of the previous year would generally lead to lower limits. 

8.57 The Committee also considered whether the three per cent rate for calculating the 
Treasurer’s Advance limit was an appropriate limit to the Government’s ability to 

                                                            

111  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 
Attachment B, p 7. 
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authorise spending. The Treasurer indicated that ‘the 3% is considered appropriate’ 
on the basis that ‘the last Treasurer’s Advance Authorisation Act to increase the limit 
above 3% was required in the 2009-10 financial year’.112 

8.58 The Committee examined whether reducing the rate to two per cent would increase 
the number of times the Treasurer would have been required to submit a Treasurer’s 
Advance Authorisation bill to the Parliament. Under a two per cent rate, the Treasurer 
would have needed to submit a Treasurer’s Advance Authorisation bill on seven 
occasions, an increase on the three occasions required to date. 

Finding 14:  The Committee finds that the three per cent rate for calculating the 
Treasurer’s Advance limit is appropriate. 

Agency write-offs 

8.59 Section 48 of the FMA permits an accountable authority, Minister or the Minister with 
the prior approval of the Governor to write-off relevant amounts. A write-off may 
occur when it ‘is improbable or uneconomical to recover revenue and other debts due 

to the State or a statutory authority, or where public property has been stolen, lost or 
damaged’.113 The table below sets out the limits for write-offs prescribed in the 
Financial Management Regulations 2007. 

Table 2 

Write-off limits in the Financial Management Regulations 2007 

 General monetary limits 
for write-offs (s. 48) 

(Regulation 7) 

Monetary limits for 
write-offs involving debts 
under the Motor Vehicle 
(Third Party Insurance) 

Act 1943 (s. 48) 

(Regulation 8A) 

Accountable authority Up to $100,000 Up to $1,500,000 

Minister Up to $250,000 Up to $3,000,000 

Minister, with the prior 
approval of the Governor 

 
Over $250,000 

 
Over $3,000,000 

                                                            

112  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 
Attachment B, p 6. 

113  Department of Treasury, Financial Administration Bookcase, No. 76, Treasurer’s instruction 807 
Write-offs, p 2. 
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8.60 The Treasury report noted that there is confusion over whether it is necessary to 
re-submit an agency write-off application to the Minister after obtaining the 
Governor’s approval for write-offs that exceed the monetary limit. Accordingly, the 
Treasury report recommended: 

Recommendation 16: Amend section 48 of the FMA so that write-offs 
in excess of the prescribed amount can be written off by the Governor 
with the prior approval of the Minister.114 

8.61 The Committee considers that this recommendation provides clarity to the operation 
of the FMA. 

8.62 The Committee examined the existing requirements to disclose agency write-offs. 
Agencies are required to report write-offs in their annual financial statements 
contained in the annual report.115 The Model Annual Reports in the Department’s 
Financial Administration Bookcase116 include write-offs as a note to the financial 
statements. Departments are required to disclose the total value of write-offs made by 
the accountable authority, the Minister or the Executive Council, while statutory 
authorities are only required to disclose the total value of write-offs made by the 
Executive Council.117 

8.63 The Committee considers that there is value in the Parliament being made aware of 
instances when the Governor has been required to approve a write-off. The Parliament 
may wish to scrutinise individual write-offs to ensure that agencies are managing 
liabilities appropriately.118 

Recommendation 7:  The Committee recommends that the Treasurer amend the 
Financial Management Act 2006 to require a Minister to notify the Parliament of 
write-offs that required the Governor’s prior approval. 

                                                            

114  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 19. 

115  Department of Treasury, Financial Administration Bookcase, No 76, Treasurer’s instruction 807 
Write-offs, p 2. 

116  The Financial Administration Bookcase (last updated on 26 July 2016) is a compendium of financial 
management legislation and related/associated instructions administered by Department of Treasury. 

117  Department of Treasury, Financial Administration Bookcase, No. 76, Model Annual Reports –
Departments, p 96; Model Annual Reports – Statutory Authority (Net Cost of Services); p 85, Model 
Annual Reports for Statutory Authority (Commercial), p 91; Model Annual Report – Statutory Authority 
(Net Cost of Services) for the year ended 31 December 2015, p 83. 

118  The Office of the Auditor General conducted an across government benchmarking exercise on debtor 
management. He found that all ten agencies sampled were rated as ‘good’ for their management of 
write-offs. (Office of the Auditor General, Across government benchmarking audits, Report No. 5, 
April 2014, p 12.) 
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Section 82 Notices: Minister to report decisions not to give Parliament certain 
information about agency 

8.64 Section 82 of the FMA prescribes an explicit obligation on a Minister to notify each 
House of Parliament and the Auditor General if the Minister decides that it is 
‘reasonable and appropriate’ not to provide ‘certain information’ to the Parliament. 
These notices to the Parliament and the Auditor General are referred to as ‘section 82 
notices’. 

8.65 Section 24 of the Auditor General Act 2006 prescribes a complementary obligation on 
the Auditor General to form an opinion on ‘whether a decision by a Minister not to 

provide information to Parliament concerning any conduct or operation of an agency 
is reasonable and appropriate’ and report that opinion to both Houses of Parliament. 

8.66 The Legislative Council Standing Committee on Estimates and Financial Operations 
(Estimates and Financial Operations Committee) recently reviewed the provision of 
information to the Parliament and found that: 

section 82 of the Financial Management Act 2006 and section 
24(2)(c) of the Auditor General Act 2006 are adequate for purpose 
but require some enhancement. Recommendations, if agreed to by 
Executive Government, will have the effect of increasing Ministerial 
and departmental awareness of section 82 for the benefit of the 
Parliament as well as contributing to the robustness of the section 82 
process.119 

8.67 The Committee considers that the Auditor General provides an important service to 
the Parliament and the public in reviewing the decision of a Minister to withhold 
information from the Parliament. 

Recommendation to restrict the application of section 82 notices to instances of commercial 
confidentiality 

8.68 The Treasury report noted that submissions highlighted concerns regarding the scope 
of section 82; that ‘reasonable and appropriate’ is not defined; and that the Auditor 
General may ‘inadvertently disclose to Parliament [confidential information]’.120 The 
Treasury report then recommended that: 

                                                            

119  Western Australia, Legislative Council, Standing Committee on Estimates and Financial Operations, 
Report 62, Provision of Information to the Parliament, 19 May 2016, p 84. 

120  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 22. 
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Recommendation 25: Amend section 82 of the FMA to limit its 
application to situations where the Minister declines to provide 
information on the basis of commercial confidentiality.121 

8.69 The Committee considers that the justifications presented in this section to be weak 
and not sufficiently related to the proposed recommendation.122 If accepted, the 
recommendation would limit the Auditor General’s ability to scrutinise Ministerial 
decisions to withhold information from the Parliament. This, in turn, would affect the 
Parliament’s ability to scrutinise the Government and diminish Government 
accountability to the Parliament. The Committee does not support 
Recommendation 25 of the Treasury report. The Committee addresses each of the 
concerns raised in the Treasury report. 

8.70 The Treasury report raised a concern that the Auditor General may inadvertently 
disclose confidential information to the Parliament. However, this concern does not 
take into account section 37(2) of the Auditor General Act 2006, which states: 

37. Powers extend to confidential information 

(1) The provisions of this Division123 extend to information that is 

the subject of a notice under the Financial Management 
Act 2006 section 82(1). 

(2) If the Minister decides that it would not be in the public 
interest for information mentioned in subsection (1) to be 
disclosed and advises the Auditor General of that decision, 
the Auditor General is not to include the information in a 
report to Parliament. 

8.71 Further, the Estimates and Financial Operations Committee review did not raise this 
as a potential risk.124 

                                                            

121  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 22. 

122  This view is shared by the Legislative Council Standing Committee on Estimates and Financial 
Operations, which wrote ‘no reasons were given for this recommendation and in the absence of cogent 
reasons for limiting section 82, the Committee is of the view that the status quo should remain’ 
(Western Australia, Legislative Council, Standing Committee on Estimates and Financial Operations, 
Report 62, Provision of Information to the Parliament, 19 May 2016, p 57.) 

123  Titled: Information gathering powers. 
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8.72 The Treasurer argued that ‘the phrases ‘reasonable and appropriate’ and ‘certain 

information’ are not defined and therefore do not provide the Auditor General (AG) 
with a sufficient basis for forming an opinion’.125 The Estimates and Financial 
Operations Committee did not consider the lack of definition in the FMA for either of 
these phrases an issue. In relation to ‘certain’, it stated: 

‘Certain’ information is not defined though during the previous 
membership of the Committee’s scrutiny of the Financial 
Management Bill, evidence was submitted that after the (then) 
Department of Treasury and Finance consultation with the 
Parliamentary Counsel’s Office, the word ‘certain’, in the context of 
(then) clause 82, meant ‘particular’. For example, information of a 
‘particular’ kind or relating to a ‘particular’ subject matter. The State 
Solicitor’s Office 2011 Guideline to Ministers withholding 
information or documents when asked a parliamentary question, 
emphasises that ‘certain’ information ought to relate to information 
which is within that Minister’s portfolio.126 

8.73 In addition, the Treasury report does not examine the other grounds that a Minister 
may cite to withhold information from the Parliament or whether those grounds 
should be within the scope of section 82. For example, a Minister may withhold 
information from the Parliament on the grounds that the information is subject to legal 
professional privilege, Cabinet-in-confidence or other statutory duty of confidentiality 
restrictions. If the recommendation was accepted, a Minister may be able cite any one 
of these grounds and the Auditor General would not be able to scrutinise whether that 
rationale was appropriate. 

8.74 The Committee considers it important that a third party review the process by which a 
Minister decides to withhold information from the Parliament. Further, the Committee 
recognises that this process has contributed to improved public administration. The 
Auditor General stated: 

                                                                                                                                                                           

124  However, the Legislative Council Standing Committee on Estimates and Financial Operations noted that 
Ministers have declined to provide information to parliamentary committees on the grounds that the 
information may be disclosed later. The Committee found: ‘that withholding information from any 
parliamentary committee fundamentally disrespects the institution of Parliament and prevents the 
Parliament and its committees from carrying out their mandate to oversight the Executive.’ 
(Western Australia, Legislative Council, Standing Committee on Estimates and Financial Operations, 
Report 62, Provision of Information to the Parliament, 19 May 2016, p 11.) 

125  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 
Attachment B, p 13. 

126  Western Australia, Legislative Council, Standing Committee on Estimates and Financial Operations, 
Report 62, Provision of Information to the Parliament, 19 May 2016, p 46. 
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With this being in operation for some period now we have seen 
improvement as people get used to the idea. Initially they did not have 
good answers to our questions when we asked them what process they 
went through to get advice and how they documented things, but we 
have been back now to agencies and found that they have improved. 
Much of what we put into those reports is our endeavour to try to 
improve practice within the sector as distinct from the analysis that 
we used to determine whether the minister’s decision was reasonable 
or not.127 

Finding 15:  The Committee finds that there is no need to limit the current application 
of section 82 of the Financial Management Act 2006 to only situations where the 
Minister decides not to provide information on the basis of commercial confidentiality 
(Treasury report Recommendation 25). 

Recommendation to expand the scope of section 82 to subsidiary, related and affiliated bodies. 

8.75 The Treasury report referred to an example of where a Minister declined to provide 
information about a body corporate under his portfolio on the grounds that the 
information was commercial-in-confidence. The Minister tabled a section 82 notice. 
The Minister later advised the Legislative Assembly that no section 82 notice was 
required. 

My office has today received advice on the matter from the Auditor 
General who has indicated that no notice was required pursuant to 
section 82(1) of the financial management act as the 
Western Australian Agriculture Authority, the Western Australian 
government authority that is the major shareholder in InterGrain, is 
not an agency for the purposes of the financial administration act.128 

8.76 The Treasury report sought to overcome this limitation of section 82(1) by 
recommending: 

Recommendation 26: Amend section 82 of the FMA to extend its 
scope to include subsidiary, related and affiliated bodies.129 

                                                            

127  Colin Murphy, Auditor General, Office of the Auditor General, Legislative Council Standing Committee 
on Estimates and Financial Operations inquiry into the Provision of Information to the Parliament, 
Transcript of Evidence, 16 March 2015, p 6. 

128  Hon Terry Redman MLA, Minister for Agriculture and Food, Legislative Assembly, Parliamentary 
Debates (Hansard), 13 October 2010, p 7616. 

129  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, 27 June 2016, p 22. 
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8.77 The Treasury report failed to explain why subsidiary, related or affiliated bodies 
should be within the scope of section 82. The Treasurer later advised that the policy 
rationale for extending section 82 was that ‘these entities receive public funding 

through their controlling agencies and therefore should be subject to scrutiny by 
Parliament’.130 The Committee shares this view. 

8.78 The Committee supports the recommendation, which will provide clarity on the scope 
of section 82 and subject entities receiving public funding to the scrutiny of 
Parliament. 

Finding 16:  The Committee finds that expanding the scope of section 82 of the 
Financial Management Act 2006 to include subsidiary, related and affiliated bodies, as 
proposed by Recommendation 26 in the Treasury report, would enhance the 
Parliament’s ability to scrutinise a Minister’s decision not to provide information to the 
Parliament. 

Act of grace payments 

8.79 The Treasurer may authorise an amount to be paid to a person even though the 
payment would not otherwise be authorised by law or required to meet a legal liability 
‘if the Treasurer is satisfied that it is appropriate to do so because of special 
circumstances’.131 These are known as ‘act of grace’ payments. If the amount of 
payment exceeds the monetary limit prescribed by regulations, the Governor must 
approve the payment.132 

8.80 The Treasury report notes that there is some confusion whether it is necessary to 
re-submit the request for an act of grace payment to the Treasurer, after obtaining the 
Governor’s approval for payments that exceed the monetary limit.133 It has made two 
recommendations to clarify the process: 

Recommendation 27: Amend section 80 of the FMA so that Act of 
Grace payments, in excess of the prescribed amount, can be approved 
by the Governor, with the prior approval of the Treasurer. 

                                                            

130  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 
Attachment B, p 13. 

131  Financial Management Act 2005 s 80(1). 
132  Financial Management Regulations 2007 reg 8. It prescribes that the maximum amount for an act of 

grace payment by the Treasurer is $250,000. 
133  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 

the Department of Treasury, March 2014, p 23. 
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Recommendation 28: Amend Treasurer’s instruction 319(2) to reflect 
the change to section 80 (Recommendation 27).134 

8.81 The Committee considers that these two Recommendations provide clarity to the 
operation of the FMA and are similar to Recommendation 16 in relation to write-offs. 

8.82 The Committee examined the existing requirements to disclose act of grace payments. 
While agencies are required to report all act of grace payments in their annual 
financial statements,135 this requirement does not appear to be captured in the Model 
Annual Reports. 

Recommendation 8:  The Committee recommends that the Department of Treasury 
amend the Model Annual Reports contained in the Financial Administration Bookcase 
to provide guidance to agencies on how to report act of grace payments in annual 
reports. 

8.83 The Committee is of the view that there is value in the Parliament being made aware 
of instances when the Governor has been required to approve an act of grace payment. 
The Parliament may wish to scrutinise these payments, which are not authorised by 
law or required to meet a legal liability, to ensure that agencies are acting 
responsibly.136 

Recommendation 9:  The Committee recommends that the Treasurer amend section 80 
of the Financial Management Act 2006 to require the Treasurer to cause to be laid 
before each House of Parliament, notification of any act of grace payment that 
required the Governor’s approval. 

                                                            

134  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 23. 

135  Department of Treasury, Financial Administration Bookcase, No. 76, Treasurer’s instruction 319 Act of 
grace payments, p 1. 

136  The Office of the Auditor General conducted an across government benchmarking exercise on act of 
grace and like payments. He found that all act of grace payments ‘were supported by documentation that 
demonstrated the justification for the payments’, disclosures of these payments ‘is inconsistent and often 
inadequate’ and that over half of the payments were for amounts less than $1,500 (and require Ministerial 
approval). (Office of the Auditor General, Audit Results Report: Annual Assurance Audits and Across 
Government Benchmarking Audits, Report 5, May 2012, p 27.) 
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Alternate provisions for laying documents before Parliament 

8.84 The Treasury report noted two shortcomings in section 83 of the FMA, which states: 

83. Laying documents before Parliament, supplementary provision 
about 

(1) If — 

(a) at the start of a period referred to in section 23(5), 
64(1) or 82(1) in respect of a document a House of 
Parliament is not sitting; and 

(b) the Minister is of the opinion that that House will not 
sit during that period, 

the Minister is to transmit a copy of the document to the Clerk 
of that House and, in the case of the transmission of a copy of 
an annual report and opinion referred to in section 64(1), the 
Minister is to make the report and opinion available to the 
public. 

8.85 The Treasury report considered that the phrase ‘if – at the start of a period’ renders 
the provision inoperable if the House is not sitting towards the end of the prescribed 
period, and the provision does not address tabling an annual report after the prescribed 
period has expired. Accordingly, the Treasury report recommended: 

Recommendation 30: Amend section 83 of the FMA and similarly 
affected statutory authorities’ legislation to address the tabling of 
agencies’ annual reports and special purpose reports when the House 
of Parliament is not sitting towards the end of the prescribed tabling 
period.137 

8.86 The Committee notes that Recommendation 30 does not address the shortcoming 
relating to the tabling an annual report after the prescribed period has expired. 

Recommendation 10:  The Committee recommends that the Treasurer amend 
section 83 of the Financial Management Act 2006 to address the shortcoming identified 
in the Treasury report relating to tabling an annual report after the prescribed period 
has expired. 

                                                            

137  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 24. 
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8.87 The Treasury report noted that the issue of tabling ‘has been further exacerbated by 

the adoption of the wording in the FMA as a standard for alternative tabling provision 
in a number of later statutes’.138 However, consistent with Finding 3, it did not 
indicate how many pieces of legislation were affected. Consequently, the Committee 
is unsure how broad this issue is. The Treasurer later advised: 

Treasury has not identified the statutes that may need amendment in 
terms of the alternate tabling provisions. It is our view that if this 
were to progress the alternative tabling provisions would need to be 
considered on a case by case basis in relation to the documents to be 
tabled in conjunction with PCO [Parliamentary Counsel’s Office] and 
the relevant agency.139 

Definition of ‘department’ and ‘sub-department’ 

8.88 The Treasury report recommended: 

Recommendation 31: Review the definitions of ‘department’, 
‘sub-department’ and ‘deemed department’ in the FMA and the 
Public Sector Management Act 1994 to ensure there is consistency 
between the two statutes.140 

8.89 The Committee notes that the Department has undertaken no further action on this 
recommendation because the wider review of the Public Sector Management Act 1994 
has not occurred. Further, the Treasurer indicated that: 

The PSMA [Public Sector Management Act 1994] is primarily about 

employment, people management and public administration and the 
FMA is about financial management. Accordingly, it is expected that 
there will be differences between the two statutes.141 

8.90 The Public Sector Commissioner indicated that the Commission ‘remains 
uncomfortable’ with the different classifications of statutory authorities in Schedule 1 
of the FMA and the Public Sector Management Act 1994.142 This concern is different 

                                                            

138  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 23. 

139  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 
Attachment B, p 14. 

140  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 24. 

141  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 
Attachment B, p 14. 

142  Mal Wauchope, Public Sector Commissioner, Public Sector Commission, Letter, 24 March 2016, p 2. 
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from, but related to, the concern that the Commission raised in its original submission 
to the Department, which focussed on the different definitions of ‘department’ in the 
Public Sector Management Act 1994 and the FMA, and the use of sub-departments in 
the FMA. 

Finding 17:  The Committee finds that the Financial Management Act 2006 and the 
Public Sector Management Act 1994 have different purposes. Nonetheless, the 
Committee encourages the Department of Treasury and the Public Sector Commission 
to review these acts to ensure that there is a consistent terminology where possible. 

Out of court settlements 

8.91 The Treasury report noted that it ‘was advised that the circumstances relating to out of 

court settlements differs significantly from those applying to act of grace payments 
and that consequently a requirement for ministerial approval is not warranted’.143 
Accordingly, it recommended: 

Recommendation 32: That the inclusion of a provision in the FMA 
requiring the Minister to approve out of court settlements not be 
adopted.144 

8.92 The Committee notes that Treasury report did not adequately explain why act of grace 
payments were sufficiently different from out of court settlements that there should be 
no requirement for the Minister to approve settlements. 

8.93 This matter was earlier raised by the Auditor General in his Audit Results Report 
when he noted that ‘out of court settlements, which often involve payments for similar 
reasons to AoG [act of grace] payments, do not require the same level of approval or 
disclosure’.145 A similar comment was contained in the Auditor General’s submission 
to the Department. 

8.94 The Treasurer later advised that out of court settlements differ from an act of grace as 
‘out of court settlements are the consequence of a legal process. Out of court 

settlements usually result from negotiating a settlement that is a legally binding 
agreement between the relevant parties’.146 

                                                            

143  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, 27 June 2016, p 24. 

144  ibid. 
145  Office of the Auditor General, Audit Results Report, Report 5, May 2012, p 27. 
146  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 

Attachment B, p 16. 
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8.95 It is a challenge for the Committee to form a view on the Treasury report 
Recommendation 32 because it is not certain what payments are covered by the 
recommendation’s reference to ‘out of court settlements’. It is not known if this refers 
to settlements entered into after legal action has commenced, settlements for potential 
actions and/or ex gratia payments (payment of money made without legal 
compulsion). The number and range of out of court settlements is unknown. Out of 
court settlements is a term often used to denote settlements negotiated after legal 
action has commenced, but before a court has rendered its decision (after trial). 

8.96 The Insurance Commission of Western Australia (ICWA) is the State’s insurer, 
providing injury insurance to motorists and self-insurance to the Government. ICWA 
manages claims on behalf of the State.147 While it is not known how many out of court 
settlements (or ‘significant’ settlements) they negotiate each year, it could be 
anticipated that the number of motor vehicle, workers’ compensation, personal injury, 
property and other claims and proceedings against the State each year may be 
substantial. Most personal injury claims settle out of court after legal actions have 
commenced.148 Many of these actions may not settle for significant sums. Legal 
proceedings are regulated by court rules (which facilitate settling claims) and ICWA is 
regulated by the Insurance Commission of Western Australia Act 1986 and its Board.  

8.97 It appears that a Minister being required to approve all out of court settlements (if 
understood to include legal actions against the State) would impose a significant 
burden on the Minister, and the ability of the officer to negotiate an expeditious 
settlement on favourable terms for the State. Consequently, the Committee does not 
take issue with the Treasury report recommendation that out of court settlements 
should not require Ministerial approval. 

                                                            

147  The Insurance Commission of Western Australia’s RiskCover division provides insurance cover to the 
public sector, including hospitals, schools, universities, art galleries, museums, prisons and police. 

148  Less than three per cent of civil actions commenced in the District Court (where most personal injury 
proceedings are commenced), are finalised by parties going to trial. Each party to an action must attend a 
pre-trial conference to discuss settling legal actions. (Available at: < 
http://www.districtcourt.wa.gov.au/C/court_mediation.aspx?uid=3580-1537-1161-3464>. Viewed 
4 August 2016.) 
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8.98 The Committee notes any significant settlements may be captured by 
Recommendation 4 of the Treasury report, which states: 

Control and Authorisation of Major Expenditure 

Recommendation 4: Amend the FMA to include a provision that 
requires prior approval of funding before an officer (on behalf of 
their agency) enters into a significant financial commitment.149 

Body corporate business arrangements 

8.99 The Treasury report noted that business arrangements (that is, the use of Corporations 
Law vehicles such as companies, partnerships, trusts and joint ventures) usually 
require approval or oversight by the Minister with the Treasurer’s prior approval. 
However, the report considered that these governance arrangements are not present in 
the Biosecurity and Agriculture Management Act 2007, such that the Treasurer is not 
required to approve research bodies entering into company arrangements. 
Accordingly, it made the following recommendation. 

Recommendation 34: Amend section 153 of the Biosecurity and 
Agriculture Management Act 2007 to ensure the Treasurer’s approval 
is sought prior to research bodies entering into company 
arrangements.150 

8.100 The Committee considered whether it is necessary for the Biosecurity and Agriculture 
Management Act 2007 to be amended, noting the following three key definitions in 
section 152 preceding the powers of the Western Australian Agriculture Authority. 

business concern means a company, a partnership, a trust, a joint 
venture, or any other business arrangement but does not include a 
research body; [Emphasis underlined]  

participate in includes form, promote, establish, enter into, manage, 
dissolve, wind-up, and do things incidental to participating in, a 
business concern; [Emphasis underlined] 

research body means a body, whether incorporated or not, which — 

(a) has its principal office within the Commonwealth; 
and 

                                                            

149  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 12. 

150  ibid., p 25. 
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(b) has among its principal objects the carrying out of 
research, investigation, inquiries or studies into 
biosecurity, agricultural activities or management or 
related matters within the Commonwealth. 

8.101 The Committee noted section 152(3)(b) which states: 

The Authority may — 

(b) subject to section 153, participate in any business 
concern or research body and acquire, hold and 
dispose of shares, units or other interests in, or 
relating to, a business concern or research body;… 
[Emphasis underlined] 

8.102 The reference in section 152(3)(b) above to section 153 states: 

(1) Before the [Western Australian Agriculture] Authority 
exercises any power conferred by section 152(3)(b) in 

relation to a business concern, the Authority must — 

(a) notify the Treasurer of the proposal; and 

(b) seek the Treasurer’s approval to it, unless it is of a 
kind that the Treasurer has determined in writing 
need not be so notified. [Emphasis underlined] 

8.103 The Committee considers that in light of the fact that section 152(3)(b) refers only to a 
‘business concern’ and that the definition of ‘business concern’ expressly excludes a 
‘research body’, the Treasurer’s approval need only be sought in relation to a 
‘business concern’. Hence, Recommendation 34 is significant because of the need for 
the Treasurer to approve a ‘research body’ entering into a company arrangement. 

8.104 The Treasurer advised: 

Treasury has discussed this matter with DAFWA [Department of 
Agriculture and Food], which has resulted in DAFWA now taking 

responsibility for advising their Minister on the proposed legislative 
changes to the BAM Act that are required in order to cure the 
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unintended consequences151 as raised in the answer to the previous 
question.152 

8.105 The Committee considers the above response unsatisfactory. The answer to the 
‘previous question’ in the above quote has no nexus with whether the Treasurer’s 
approval is required for a research body to enter into company arrangements. The 
‘previous question’ had asked: Why are you recommending the Biosecurity and 
Agriculture Management Act 2007 be amended and not the other Acts? (the ‘other 
Acts’ permit the use of corporate structures)153 

Finding 18:  The Committee finds that section 152 of the Biosecurity and Agriculture 
Management Act 2007 should be amended to ensure that the Treasurer’s approval is 
sought prior to research bodies entering into company arrangements (Treasury report 
Recommendation 34). 

Western Australian Agriculture Authority 

8.106 The Treasury report noted that ‘in some instances the legislation establishes a body 

corporate as a convenient mechanism through which contractual arrangements can 
be entered into by the Minister (or in some cases the CEO), as the body corporate, 
rather than by a Minister of the Crown’.154 It noted that the standard legislative 
arrangements for body corporates did not apply in the case of the Western Australian 
Agriculture Authority and recommended: 

Recommendation 35: Amend the Biosecurity and Agriculture 
Management Act 2007 so that it specifies that the general powers and 
functions are to be performed by the Minister or the chief executive 
officer, rather than the Western Australian Agriculture Authority, in 
line with the approach adopted in the Fire and Emergency Services 
Act 1998.155 

8.107 In general, the Committee is not concerned about the provision in some legislation 
establishing a body corporate to implement policy decisions. However, the Committee 

                                                            

151  The Treasurer’s response considered that the unintended consequence was that ‘it has been construed by 
the Auditor General (AG) that WAAA [Western Australian Agricultural Authority] is a separate reporting 
entity’. (Hon Dr Mike Nahan MLA, Treasurer, Answer to addition questions, dated 27 June 2016, 
Attachment B, p 17.) 

152  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 
Attachment B, p 17. 

153  ibid. 
154  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 

the Department of Treasury, March 2014, p 26. 
155  ibid., p 27. 
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wishes to ensure that stakeholders are consulted on whether the use of a body 
corporate is necessary. 

Transfer of Land Act 1893 

8.108 The Treasury report recommended: 

Recommendation 36: Amend section 126 of the Transfer of Land 
Act 1893 to remove the Treasurer’s role when a mortgagor cannot be 
located and to ensure the moneys are managed by the department 
administering the Transfer of Land Act 1893. In addition, any 
unclaimed moneys to be managed under the Unclaimed Money 
Act 1990.156 

8.109 However, the Western Australian Land Information Authority advised the Department 
in May 2013 and the Committee that references to ‘mortgagor’ in section 126 should 
be ‘mortgagee’.157 

8.110 The Treasurer indicated that the Department would seek legal advice on the 
inconsistency between the use of the terms ‘mortgagee’ in the Transfer of Land 
Act 1893 and ‘mortgagor’ in the Treasury report recommendation.158 

9 CONCLUSION 

9.1 The Committee makes a number of recommendations that aim to address matters not 
covered in the FMA or the Treasury report recommendations, including: 

 Committee Recommendation 2 expands on Treasury Recommendation 7 by 
requiring all agencies subject to the FMA to notify their Minister in the event 
of financial difficulty (rather than just budget dependent agencies as proposed 
and the seven statutory authorities that contain notification provisions in their 
enabling legislation). 

 Committee Recommendation 6 seeks to improve the timeliness of obtaining 
Parliamentary approval for spending made under the Treasurer’s Advance. It 
seeks to overcome the current situation whereby the Parliament has not yet 
approved spending made under the Treasurer’s Advance since 2009-10. 

                                                            

156  Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 27. 

157  Western Australian Land Information Authority, Letter, 10 August 2016. 
158  Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 27 June 2016, 

Attachment B, p 19. 
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 Committee Recommendation 10 seeks to overcome the gap in Treasury 
Recommendation 30, which addressed one of the two shortcomings that the 
Department identified in the provision in the FMA related to tabling 
documents in Parliament. 

9.2 The Committee considers that implementing these recommendations will improve the 
operation and effectiveness of the FMA. 

9.3 The Committee makes a number of recommendations to increase the level of 
disclosure to the Parliament. The Committee considers that these recommendations 
will improve the capacity of the Parliament to scrutinise the Government on financial 
matters. The recommendations will require the Government to notify the Parliament 
when: 

 The Treasurer exempts an agency from reporting on key performance 
indicators in its annual report. Further, the notice should explain why an 
exemption is considered appropriate (Committee Recommendation 4). 

 The Governor has provided prior approval to write-offs (Committee 
Recommendation 7). 

 The Governor has approved an act of grace payment (Committee 
Recommendation 9). 

9.4 The Committee commends its Report to the Legislative Council and the Legislative 
Assembly. 

 
 
 
 

___________________ 

Hon Ken Travers MLC 
Chair 
 
18 August 2016 
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APPENDIX 2 

STAKEHOLDERS WHO RESPONDED TO THE COMMITTEE’S 

REQUEST FOR INFORMATION 

1. Hon Dr Mike Nahan MLA, Treasurer 

2. Hon John Day MLA, Minister for Health  

3. Hon Terry Redman MLA, Minister for Lands 

4. Hon Albert Jacob MLA, Minister for Environment 

5. Hon Peter Collier MLC, Minister for Education 

6. Hon Colin Holt MLC, Minster for Housing (at 7 April 2016) 

7. Hon Bill Marmion MLA, Minister for Finance 

8. Hon Donna Faragher MLA, Minister for Planning 

9. Hon Andrea Mitchell MLA, Minister for Child Protection  

10. Hon Michael Mischin MLC, Attorney General; Minister for Commerce 

11. Hon Mia Davies MLA, Minister for Water 

12. Hon Dean Nalder MLA, Minister for Agriculture and Food  

13. Mr Colin Murphy, Auditor General 

14. Mr Mal Wauchope, Public Sector Commissioner 

15. Mr David Menarry, Chief Financial Officer, Curtin University 

16. Professor Steve Chapman, Vice-Chancellor, Edith Cowan University 

17. Professor Eeva Leinonen, Vice-Chancellor, Murdoch University 

 


