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EXECUTIVE SUMMARY, FINDINGS AND RECOMMENDATIONS FOR THE  

REPORT OF THE JOINT STANDING COMMITTEE ON AUDIT  

IN RELATION TO THE REVIEW OF THE OPERATION AND EFFECTIVENESS OF THE AUDITOR 

GENERAL ACT 2006 

EXECUTIVE SUMMARY 

1 The Auditor General serves an important role in Western Australia. The Auditor 
General is an independent officer of the Parliament and responsible for scrutinising 
the financial accounts of the public sector and related entities as well as assessing the 
efficiency and effectiveness of public sector activities. The outcomes of these 
investigations are reported to the Parliament. 

2 The Auditor General Act 2006 (AG Act) provides for the appointment of the Auditor 
General and sets out the functions and powers of that Office. Section 48(1) of the AG 
Act requires the Joint Standing Committee on Audit (Committee) to ‘carry out a 
review of the operation and effectiveness of this [AG] Act’. This Report is the outcome 
of the Committee’s first review of the AG Act. 

3 As part of its review, section 48(2) of the AG Act requires the Committee to ‘consider 
and have regard to’ six prescribed considerations, including the Auditor General’s 
information gathering powers and the provisions that relate to confidential 
information. The Committee is also required to appoint ‘a suitably qualified person’ 
to conduct a performance and legislative review of the ‘operation and effectiveness’ of 
the AG Act and ‘the performance of the Auditor General’s functions by the Auditor 
General and the OAG [Office of the Auditor General]’.1 

4 The Committee engaged the services of Vista Advisory Pty Limited (Vista) to conduct 
the performance review of the Auditor General and Office of the Auditor General, and 
HWL Ebsworth Lawyers (HWL Ebsworth) to conduct the legislative review of the 
AG Act. The Statutory Review of the Performance of the Auditor General for 
Western Australia (the OAG Review) made 15 recommendations to the Auditor 
General about the operation of his office2 and six suggested considerations to the 
Committee about what should be examined as part of the review of the AG Act. The 
Legislative Review of the Auditor General Act 2006 (WA) contains 

                                                            

1  Auditor General Act 2006 s 48(3). 
2  The Auditor General accepted all the recommendations and has commenced implementation. (Vista 

Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for Western Australia 
(the OAG Review), November 2015, Appendix 2, p 130). 
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16 recommendations to the Committee about the operation and effectiveness of the 
AG Act. 

5 The Committee addresses each of the prescribed statutory considerations, and each 
suggested considerations and recommendations made by Vista and HWL Ebsworth. 

6 The Committee has identified a number of significant impediments in the AG Act to 
the Auditor General’s ability to perform his functions and communicate information. 
In particular, the AG Act limits the Auditor General’s power to compel documents 
and information subject to Cabinet confidentiality and legal professional privilege and 
undertake audits of a ‘related entity’. Further, the AG Act does not permit the Auditor 
General to provide confidential information to the Parliament or its committees, other 
than those committees named in the AG Act. 

7 The Committee makes the 13 findings and 24 recommendations noted below. 

8 The Committee is of the view that implementing the following recommendations will 
enhance the operation and effectiveness of the AG Act and ensure that the State has an 
Auditor General with the necessary functions and powers to scrutinise public sector 
activities on behalf of the Parliament and people of Western Australia. 

9 The Committee extends its appreciation to Vista and HWL Ebsworth. Their reports 
were invaluable during the Committee’s deliberative process.  

10 The Committee also extends its appreciation to Colin Murphy, Auditor General, and 
his office for their cooperation during the review process. 

FINDINGS AND RECOMMENDATIONS 

11 Findings and recommendations are grouped as they appear in the text at the page 
number indicated: 

Page 6 

Finding 1:  The Committee acknowledges Vista’s positive assessment of the 
performance of the Auditor General and the Office of the Auditor General. The 
Committee consequently finds that the Auditor General and the Office of the Auditor 
General have effectively performed functions under the Auditor General Act 2006. 

 

Page 7 

Finding 2:  The Committee finds that there is a need for the Auditor General Act 2006 
to continue. 
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Page 8 

Finding 3:  The Committee finds that the Treasurer consulted with the Legislative 
Assembly Public Accounts Committee and the Legislative Council Standing Committee 
on Estimates and Financial Operations on the appointment of the Auditor General, as 
required by the Auditor General Act 2006. 

 

Page 10 

Recommendation 1:  The Committee recommends that the Treasurer amend the 
Auditor General Act 2006 to require the Treasurer’s recommended Auditor General 
appointee have the majority support of the Legislative Assembly Public Accounts 
Committee and the Legislative Council Standing Committee on Estimates and 
Financial Operations. 

 

Page 13 

Finding 4:  The Committee finds that the Auditor General should have access to all 
information necessary to conduct an audit, including access to Cabinet documents and 
documents subject to legal professional privilege. 

 

Page 16 

Recommendation 2:  The Committee recommends that the Treasurer urgently amend 
the Auditor General Act 2006 to clearly provide the Auditor General with the power to 
compel a person to provide any information required, including documents subject to 
legal professional privilege, Cabinet confidentiality or any other public interest 
immunity. 

 

Page 17 

Recommendation 3:  The Committee recommends that, pending legislative 
amendments contained in Recommendation 2, the current administrative 
arrangements that apply to Cabinet documents be streamlined. 

 

Page 18 

Recommendation 4:  The Committee recommends that the Treasurer amend the 
Auditor General Act 2006 to provide that disclosure of a document to the Auditor 
General does not result in the loss of privilege in other circumstances where the 
privilege could be claimed and provides protection for the person disclosing the 
information in such circumstances. 

 

Page 21 

Recommendation 5:  The Committee recommends that the Treasurer amend the 
‘follow-the-dollar’ provisions in the Auditor General Act 2006 to clarify that the Auditor 
General’s power to audit activities is as broad as the scope of the Commonwealth 
Auditor-General Act 1997. 
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Page 24 

Recommendation 6:  The Committee recommends that the Treasurer implement 
recommendations 10, 12 and 13 in the Legislative Council Standing Committee on 
Estimates and Financial Operations Report 62, Provision of Information to the 
Parliament. 

 

Page 26 

Finding 5:  The Committee finds merit in the Auditor General retaining a discretion to 
omit sensitive information in reports to the Parliament. In exercising this discretion, 
the Auditor General may consult with the Legislative Assembly Public Accounts 
Committee or the Legislative Council Standing Committee on Estimates and Financial 
Operations on whether certain, sensitive information should be omitted. 

 

Page 29 

Finding 6:  The Committee finds that section 46(3) of the Auditor General Act 2006, 
which restricts the communication of information to the Joint Standing Committee on 
Audit, Legislative Assembly Public Accounts Committee and the Legislative Council 
Standing Committee on Estimates and Financial Operations, remains appropriate. 

 

Page 33 

Finding 7:  The Committee finds that there is uncertainty as to the scope of section 23 
of the Auditor General Act 2006, and how it interacts with section 46 of the Act. 

 

Page 33 

Recommendation 7:  The Committee recommends that the Treasurer amend the 
Auditor General Act 2006 to clarify: 

 that section 23 only permits the Auditor General to provide advice or information 
outside the context of an audit. 

 the interaction between sections 23 and 46 of the Act. 

 

Page 34 

Finding 8:  The Committee finds that section 46 of the Auditor General Act 2006 
constrains the ability of the Auditor General to release preliminary audits. 

 

Page 34 

Recommendation 8:  The Committee recommends that the Treasurer amend the 
Auditor General Act 2006 to permit the Auditor General to communicate information 
obtained in the course of an audit engagement without requiring it to be a report to the 
Parliament. 
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Page 34 

Recommendation 9:  The Committee recommends that the Auditor General advise the 
Legislative Assembly Public Accounts Committee and the Legislative Council Standing 
Committee on Estimates and Financial Operations of preliminary audits undertaken, 
but not pursued, as part of its regular briefings. 

 

Page 35 

Finding 9:  The Committee finds that section 46 of the AG Act constrains the ability of 
the Auditor General to conduct collaborative audits. 

 

Page 35 

Recommendation 10:  The Committee recommends that the Treasurer amend the 
Auditor General Act 2006 to provide the Auditor General with all the necessary powers 
to conduct collaborative audits. 

 

Page 37 

Finding 10:  The Committee finds that the Parliament’s current role in the 
budget-setting process for the Office of the Auditor General operates appropriately, 
but requires on-going monitoring. 

 

Page 37 

Recommendation 11:  The Committee recommends that the Treasurer amend 
section 44 of the Auditor General Act 2006 to replace ‘the Joint Standing Committee on 
Audit’ with ‘the Legislative Council Standing Committee on Estimates and Financial 
Operations’. 

 

Page 38 

Finding 11:  The Committee finds that the Auditor General should retain the discretion 
to determine the scope of the audit for the Government’s Annual Report on State 
Finances. 

 

Page 39 

Finding 12:  The Committee finds that the current practice of consulting parliamentary 
committees on the Auditor General’s forward audit work program is appropriate. 

 

Page 40 

Finding 13:  The Committee finds merit in retaining section 14(5) of the Auditor 
General Act 2006 as it serves to remind the Treasurer that inactive agencies exist and 
need to be abolished. 
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Page 40 

Recommendation 12:  The Committee recommends that the Treasurer review the 
relevant laws to ensure that it is easier to abolish inactive agencies. 

 

Page 42 

Recommendation 13:  The Committee recommends that the Treasurer repeal 
section 30 of the Auditor General Act 2006 to remove a potential or perceived conflict of 
interest that may arise from the Auditor General, as an independent officer of 
Parliament, obtaining legal advice on the scope of those powers from the State 
Solicitor, who is the legal adviser to the Government. 

 

Page 43 

Recommendation 14:  The Committee recommends that the Treasurer amend 
section 25(2)(a) of the Auditor General Act 2006 to provide a summary of findings of an 
audit to a ‘related entity’. 

 

Page 43 

Recommendation 15:  The Committee recommends that the Treasurer amend 
section 35(3) of the Auditor General Act 2006 to permit a search in an office of a 
subsidiary body or related entity for the purpose of an audit. 

 

Page 43 

Recommendation 16:  The Committee recommends that the Treasurer amend 
section 35(5) of the Auditor General Act 2006 to require the occupier of premises to 
provide the Auditor General with all reasonable facilities for the effective exercise of 
audit powers. 

 

Page 43 

Recommendation 17:  The Committee recommends that the Treasurer amend 
section 36(2) of the Auditor General Act 2006 to insert the words: ‘whether made before 
or after the commencement of this section’ after the words: ‘written law’ first occurs. 

 

Page 44 

Recommendation 18:  The Committee recommends that the Treasurer repeal 
section 43 of the Auditor General Act 2006 and transfer the prescribed functions to the 
Joint Standing Committee on Audit in this Act and the Financial Management Act 2006 
to the Legislative Council Standing Committee on Estimates and Financial Operations. 
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Page 46 

Recommendation 19:  The Committee recommends that the Treasurer consult with the 
Department of the Legislative Council on the budget for the review prior to a 
scheduled review and allocate funding for that review in the relevant budget year. 

 

Page 47 

Recommendation 20:  The Committee recommends that the Treasurer amend 
section 48 of the Auditor General Act 2006 to require separate reviews into the 
performance of the Auditor General’s functions by the Auditor General and the Office 
of the Auditor General and the operation and effectiveness of the Auditor General 
Act 2006. 

 

Page 47 

Recommendation 21:  The Committee recommends that the Treasurer amend the 
Auditor General Act 2006 to provide the Parliament with the option to undertake the 
legislative review of the operation and effectiveness of the Act. 

 

Page 48 

Recommendation 22:  The Committee recommends that the Treasurer amend 
section 48 of the Auditor General Act 2006 to require a performance review in the 
second and seventh year of Auditor General’s contract. 

 

Page 48 

Recommendation 23:  The Committee recommends that the Treasurer amend 
section 48 of the Auditor General Act 2006 to require a review of the Act to occur every 
ten years. 

 

Page 48 

Recommendation 24:  The Committee recommends that the Treasurer amend 
section 48(2) of the Auditor General Act 2006 to remove subsections (b) to (e). 
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REPORT OF THE JOINT STANDING COMMITTEE ON AUDIT  

REPORT IN RELATION TO THE REVIEW OF THE OPERATION AND EFFECTIVENESS OF THE 

AUDITOR GENERAL ACT 2006 

1 INTRODUCTION 

1.1 The Joint Standing Committee on Audit (Committee) was established on 
13 June 2013, pursuant to section 43 of the Auditor General Act 2006 (AG Act). The 
Committee has three statutory functions under the AG Act and one under the 
Financial Management Act 2006. Collectively, these are to: 

 Review the operation and effectiveness of the AG Act pursuant to section 48 
of that Act. 

 Review the Minister’s review of the Financial Management Act 2006 report 
every five years pursuant to section 85(4) of that Act. 

 Make recommendations to the Treasurer on the budget of the Office of the 
Auditor General3 (OAG) pursuant to section 44 of the AG Act. 

 Inquire into, and report on, any motion for suspension or removal of the 
Auditor General referred by either House of Parliament pursuant to 
Schedule 1, clause 7(4) of the AG Act. 

1.2 This Report is the outcome of the Committee’s first statutory review of the operation 
and effectiveness of the AG Act. 

The Auditor General 

1.3 The AG Act provides for the appointment of an Auditor General and sets out the 
Auditor General’s functions and powers. Colin Murphy is the current Auditor General 
of Western Australia, having been appointed on 6 June 2007 to the mandatory 10 year 
term. 

1.4 The OAG website summarises the role of the Auditor General in Western Australia: 

The Auditor General’s role is to audit the finances and activities of 
the Western Australian public sector. In undertaking this task, the 
Auditor General will scrutinise the public sector for potential 

                                                            

3  The Office of the Auditor General is the organisation that supports the Auditor General in the 
performance of his functions under the AG Act. 
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instances of wastage, inefficiency or ineffectiveness, and report his 
findings to Parliament. 

Reporting directly to the Parliament, the Auditor General is an ‘ally 
of the people and Parliament’. He must act independently in carrying 
out all his powers and duties. 

Independence is the cornerstone of public sector audit. The Auditor 
General must be free from pressure, influence or interference from 
any source that may erode that independence.4 

1.5 The status and independence of the Auditor General is set out in section 7 of the 
AG Act, which states: 

(1) The Auditor General is an independent officer of Parliament. 

… 

(5) The Auditor General is authorised and required to act 
independently in relation to the performance of the functions 
of the Auditor General and, subject to this Act and other 
written laws, has complete discretion in the performance of 
those functions. 

(6) In particular, the Auditor General is not subject to direction 
from anyone in relation to — 

(a) whether or not a particular audit is to be conducted; 
or 

(b) the way in which a particular audit is to be 
conducted; or 

(c) whether or not a particular report is to be made; or 

(d) what is to be included in a particular report; or 

(e) the priority to be given to any particular matter. 

1.6 Notwithstanding the above, the Auditor General is required to ‘have regard to’ the 
audit priorities of the Parliament.5 

                                                            

4  Office of the Auditor General. Available at: https://audit.wa.gov.au/about-the-oag/our-role-
responsibility/, Viewed 19 July 2016. 

5  Auditor General Act 2006 s 8. 
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The Auditor General Act 2006 

1.7 Section 3 of the AG Act states that its purposes are: 

(a) to ensure that the State has an Auditor General with the 
necessary functions, immunities and independence; and 

(b) to provide for the independent external audit of the public sector 
and related entities. 

1.8 The AG Act and the Financial Management Act 2006, which replaced the Financial 
Administration and Audit Act 1985, were subject to considerable parliamentary 
scrutiny. In November 2005, the then Treasurer, the Hon Eric Ripper MLA, referred 
the Financial Management Bill 2005 and the Auditor General Bill 2005 to the former 
Legislative Assembly Public Accounts Committee (Public Accounts Committee) as 
Green Bills6 for review. The Public Accounts Committee made three findings and 
three recommendations to improve the Auditor General Bill 2005.7 The Treasurer 
accepted those recommendations and included them in the Auditor General Bill 2006, 
which was introduced into the Legislative Assembly on 29 June 2006. 

1.9 On 24 October 2006, the Legislative Council referred the Financial Management 
Bill 2006, the Financial Legislation Amendment and Repeal Bill 2006 and the Auditor 
General Bill 2006 to the Legislative Council Standing Committee on Estimates and 
Financial Operations (Estimates and Financial Operations Committee) for review. The 
Estimates and Financial Operations Committee made 16 recommendations in relation 
to the Auditor General Bill.8 A majority of these recommendations were accepted. 

2 THE STATUTORY REVIEW AND COMMITTEE PROCEDURE 

2.1 On 3 July 2013, the Committee resolved to conduct a review of the AG Act pursuant 
to section 48 and inquire into ‘any other matters incidental thereto’.9 Section 48(2) 
(noted at paragraph 4.1) provides the review’s terms of reference. 

                                                            

6  The Green Bills were for the purposes of public comment before introduction in the Parliament. The then 
Treasurer requested the former Public Accounts Committee examine the bills and report back to the 
Legislative Assembly to enable their progression through the Parliament in the autumn session of 2006. 
(Western Australia, Legislative Assembly, Public Accounts Committee, Report 3, Review of the 
Financial Management Bill 2005 and the Auditor General Bill 2005, 6 April 2006, p 1.) 

7  Western Australia, Legislative Assembly, Public Accounts Committee, Report 3, Review of the Financial 
Management Bill 2005 and the Auditor General Bill 2005, 6 April 2006, p. xvii & xxi-ii. 

8  Western Australia, Legislative Council, Standing Committee on Estimates and Financial Operations, 
Report 6, Financial Management Bill 2006, Financial Legislation Amendment and Repeal Bill 2006 and 
Auditor General Bill 2006, 21 November 2006. 

9  Western Australia, Joint Standing Committee on Audit, Report 1, Advising the House of an Own Motion 
Inquiry, 8 August 2013, p 1. 
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2.2 In October 2013, the Committee reported to both Houses of Parliament that the 
potential cost to appoint a ‘suitably qualified’ reviewer, as required by section 48(3) of 
the AG Act, was sufficiently high (based on the cost of reviews in other jurisdictions) 
that further work was necessary to ensure that appropriate procurement processes were 
followed and risks managed. The report also noted that the Committee would need to 
seek funds to undertake the review, as the AG Act did not automatically make the 
funds available.10 

2.3 On 5 May 2015, the Committee advised both Houses of Parliament of its intention to 
conduct the review in two phases. The first phase of the review would be the 
performance review; the second, a review of the AG Act itself (legislative review).11 

The performance review of the Auditor General and the Office of the Auditor General 

2.4 To ensure value for money of public funds and appropriate transparency and 
accountability, the Committee followed the public sector procurement processes and 
conducted an open tender. The request for tender document was released on 
14 February 2015. The tender was advertised in local and national media and 
distributed to a targeted list of potential reviewers. The tender request closed on 
30 March 2015. In addition, the Committee held a tender briefing for interested 
candidates on 25 February 2015. The Committee received six offers. 

2.5 The Committee resolved to appoint Vista Advisory Pty Limited (Vista) to conduct the 
performance review at an agreed contract price of $331,650 (GST inclusive). The 
President of the Legislative Council formally engaged Vista on 4 May 2015. The 
Auditor General was consulted throughout the tender process, as required by 
section 48(4) of the AG Act.12 

2.6 The Committee received the Statutory Review of the Performance of the Auditor 
General for Western Australia (the OAG review) from Vista in November 2015. Vista 
made 15 recommendations to the Auditor General about the operation of his office 
and six ‘suggested considerations’ to the Committee. The report is attached 
(Appendix 1). 

The legislative review of the Auditor General Act 2006 

2.7 To ensure value for money of public funds and appropriate transparency and 
accountability, the Committee followed the public sector procurement Request for 

                                                            

10  Western Australia, Joint Standing Committee on Audit, Report 2, Review of the Auditor General Act – 
Appointment of Reviewer, 17 October 2013, pp 1-2. 

11  Western Australia, Joint Standing Committee on Audit, Report 3, Review of the Auditor General Act – 
Appointment of a Reviewer, 5 May 2015, p 1. 

12  It states: ‘The Joint Standing Committee on Audit is to consult with the Auditor General before 
appointing the reviewer and determining the terms of reference to be given to the reviewer.’ 
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Quote process. The request for tender document was advertised in The West 
Australian on 6 February 2016 and the Australian Financial Review on 
13 February 2016, and distributed to a targeted list of potential reviewers. The tender 
request closed on 29 February 2016. The Committee received eight offers. 

2.8 The Committee resolved to appoint HWL Ebsworth Lawyers (Canberra office) 
(HWL Ebsworth) to conduct the legislative review at an agreed contract price of 
$49,600 (GST inclusive). The President of the Legislative Council formally engaged 
HWL Ebsworth on 21 March 2016. The Auditor General was consulted throughout 
the process, as required by section 48(4) of the AG Act. 

2.9 The Committee received the Legislative Review of the Auditor General Act 2006 (WA) 
from HWL Ebsworth in June 2016. The legislative review team included Professor 
Dennis Pearce AO, the well-regarded statutory interpretation expert and co-author of 
Statutory Interpretation in Australia.13 HWL Ebsworth made 16 recommendations to 
the Committee. The Committee resolved to make the report public at its meeting on 
1 July 2016. The report is attached (Appendix 2). 

3 VISTA ON THE PERFORMANCE OF THE AUDITOR GENERAL AND OFFICE OF THE 

AUDITOR GENERAL 

3.1 Vista concluded that the Auditor General has effectively performed his functions: 

in accordance with his mandate and the OAG is a well-functioning 
audit office with no fundamental failings. The Auditor General is 
accessible and responsive to the needs of the Parliament, and the 
majority of stakeholders are satisfied with the performance of the 
OAG and their interactions with the Office.14 

3.2 Other key findings include: 

 There is an expectations gap15 between stakeholders, including 
parliamentarians, and the role and function of the Auditor General.16 

                                                            

13  Pearce D.C. and Geddes R.S., Statutory Interpretation in Australia, 8th edition, Lexis Nexis 
Butterworths, 2014. 

14  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 
Western Australia (the OAG Review), November 2015, p 1. 

15  Vista describes this concept as ‘the difference between what users expect from the auditor and the 
financial statement audit, and the reality of what an audit is.’ (Vista Advisory Pty Limited, Statutory 
Review of the Performance of the Auditor General for Western Australia (the OAG Review), 
November 2015, p 66.) 

16  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 
Western Australia (the OAG Review), November 2015, p 66. 
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 The OAG’s audit program provides a reasonable level of scrutiny into the 
efficient and effective expenditure of public money.17 

 The OAG provides assurance to Western Australia at a cost that is 
consistently among the lowest of Australasian Council of Auditors-General 
jurisdictions.18 

 The OAG delivers audit opinions in time for an agency to table its annual 
report within the 90 day requirement19 and that broad-scope performance 
audits are generally produced faster than the Australasian Council of 
Auditors-General average.20 

 The OAG has a strong focus on delivering clear and concise reports, but that 
this had led to ‘important contextual information about the audit … sometimes 
not included’.21 

3.3 The Auditor General advised Vista that he accepted all recommendations made in the 
report directed to him and the OAG.22 

Finding 1:  The Committee acknowledges Vista’s positive assessment of the 
performance of the Auditor General and the Office of the Auditor General. The 
Committee consequently finds that the Auditor General and the Office of the Auditor 
General have effectively performed functions under the Auditor General Act 2006. 

4 THE COMMITTEE’S REVIEW OF THE AUDITOR GENERAL ACT 2006 

4.1 Section 48(2) of the AG Act identifies the following considerations that the 
Committee is required to ‘consider and have regard to’ as part of its review.23 
Section 48(2) provides: 

                                                            

17  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 
Western Australia (the OAG Review), November 2015, p 69. 

18  ibid., p 75. (The Australasian Council of Auditors-General is an association established by 
Auditors-General ‘for their mutual support and for the sharing of information’. Available at: 
http://www.acag.org.au, Viewed 15 July 2016.) 

19  ibid., p 45. 
20  ibid., p 46. 
21  ibid., p 50. 
22  ibid., Appendix A. 
23  The former Public Accounts Committee review of the Financial Management Bill 2005 and the Auditor 

General Bill 2005 recommended that the Auditor General Bill 2005 be amended to contain a review 
clause and that the review should consider certain issues identified in the report (Recommendation 7). 
(Legislative Assembly, Public Accounts Committee, Report 3, Review of the Financial Management 
Bill 2005 and the Auditor General Bill 2005, 6 April 2006, p 66.) The review clause was modified in the 
Legislative Council to ensure that the review was undertaken by a Joint Standing Committee on Audit, 
rather than the Public Accounts Committee. 
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In the course of the review under subsection (1) the Joint Standing 
Committee on Audit is to consider and have regard to — 

(a) whether there is a need for this Act to continue; and 

(b) how the process for appointing an Auditor General has 
operated in practice; and 

(c) whether the Auditor General’s information gathering powers 
are adequate, particularly in relation to claims of legal 
professional privilege and Cabinet documents; and 

(d) the impact of any exercise of the power to audit certain 
accounts of related entities; and 

(e) the efficiency and effectiveness of the provisions for dealing 
with confidential matters; and 

(f) any other matters that appear to the Joint Standing 
Committee on Audit to be relevant to the operation and 
effectiveness of this Act. 

4.2 The specific considerations in section 48(2)(a) to (e) are addressed in the first five 
recommendations made by HWL Ebsworth and suggested considerations 1, 2 and 6 
made by Vista. 

4.3 This Report examines each of the considerations in section 48(2)(a) to (e) in turn. 

5 CONSIDERATION (A): WHETHER THERE IS A NEED FOR THIS ACT TO CONTINUE 

5.1 HWL Ebsworth noted that ‘if there is to be an office of Auditor General in 
Western Australia, the AG Act is essential to the maintenance of that office’. They 
recommended that the AG Act should continue.24 The Committee agrees. 

5.2 The Committee considers it difficult to imagine how the important work of the 
Auditor General could be conducted in the absence of the AG Act. 

Finding 2:  The Committee finds that there is a need for the Auditor General Act 2006 
to continue. 

                                                            

24  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 8. 
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6 CONSIDERATION (B): HOW THE PROCESS FOR APPOINTING AN AUDITOR GENERAL 

HAS OPERATED IN PRACTICE 

6.1 Schedule 1, clause 1 of the AG Act (when read with sections 6(2), 11 and 49) sets out 
the process for appointing the Auditor General. It requires the Minister to consult with 
the Public Accounts Committee and the Estimates and Financial Operations 
Committee on the ‘appropriate criteria for selection’25 and the recommended 
appointee before making a recommendation to the Governor.26 The Minister is also 
required to consult with the parliamentary leader of each political party with party 
status within the Parliament.27 

6.2 The former Public Accounts Committee discussed the selection criteria for the Auditor 
General at its 18 October 200628 and 1 November 200629 meetings and the 
recommended appointee at its 29 November 200630 and 13 June 200731 meetings. 
HWL Ebsworth advised that the Estimates and Financial Operations Committee had 
been ‘consulted as required by the AG Act in regard to the last appointment of the 
Auditor General’ and ‘was happy with how the consultation was conducted’.32 

6.3 As a result of this process, the current Auditor General, Colin Murphy, was appointed 
to the role for a 10 year term commencing 6 June 2007.33 

Finding 3:  The Committee finds that the Treasurer consulted with the Legislative 
Assembly Public Accounts Committee and the Legislative Council Standing Committee 
on Estimates and Financial Operations on the appointment of the Auditor General, as 
required by the Auditor General Act 2006. 

6.4 The question that arose during the Committee’s review was whether the AG Act 
should be amended to provide a more enhanced role for the Parliament in the 
appointment of the Auditor General. 

6.5 The AG Act enhanced the role of the Parliament in the appointment process, relative 
to its predecessor enactment (the Financial Administration and Audit Act 1985). There 

                                                            

25  Auditor General Act 2006 Sch 1, cl 1(2). 
26  ibid., cl. 1(3). 
27  ibid., cl. 1(3). 
28  Tabled Paper 2461, Legislative Assembly, 20 March 2007. 
29  ibid. 
30  ibid. 
31  Tabled Paper 3700, Legislative Assembly, 18 March 2008. 
32  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p. 10. 
33  Former member Hon Eric Ripper MLA, Treasurer, New Auditor General appointed, Media Statement, 

6 June 2007, Available at: https://www.mediastatements.wa.gov.au/Pages/Carpenter/2007/06/New-
Auditor-General-appointed.aspx, Viewed 11 March 2016. 
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was no legislated role for the Parliament in the appointment process in the Financial 

Administration and Audit Act 1985. 

6.6 As noted by the former Public Accounts Committee, the Royal Commission into the 
Commercial Activities of Government and Other Matters and the Commission on 
Government both recommended that the Parliament have a more direct role in the 
appointment of the Auditor General.34 

6.7 In 2006, the former Public Accounts Committee expressed the following views on the 
provisions in the then Auditor General Bill 2005 on the role of the Parliament in the 
appointment of the Auditor General: 

The Committee, however, believes the AGB [Auditor General 
Bill 2005] has achieved a balance between the proper roles of the 
Executive and the Parliament.35 

The Committee endorses the proposal to give Parliament a say in the 
appointment process for the Auditor General but does not believe 
there is any imperative for Parliament to have a veto over the 
Executive’s nominee. The Committee is of the view that the AGB 
provides a sound foundation for ensuring the Auditor General 
operates independently of the Executive. As far as the appointment 
process is concerned, the Committee would prefer to see how the 
proposed arrangement works out in practice.36 

6.8 Vista and HWL Ebsworth examined the process to appoint the Auditor General.37 
HWL Ebsworth found statutes in New Zealand, Victoria, New South Wales and the 
Commonwealth ‘provide, in varying ways, for a greater involvement of the 
Parliament in the appointment of the Auditor-General than is presently required in 
Western Australia’.38 For example, in New Zealand, the Controller and Auditor 
General is appointed by the Governor-General on the recommendation of the House of 
Representatives.39 In New South Wales, the Public Accounts Committee may veto the 
Treasurer’s proposed appointment.40 

                                                            

34  Western Australia, Legislative Assembly, Public Accounts Committee, Report 3, Review of the Financial 
Management Bill 2005 and the Auditor General Bill 2005, 6 April 2006, p 41. 

35  ibid., p 42. 
36  ibid., pp 42-3. 
37  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 

Western Australia (the OAG Review), November 2015, pp 29-31; HWL Ebsworth Lawyers, Legislative 
Review of the Auditor General Act 2006 (WA), June 2016, pp 8-10. 

38  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 9. 
39  ibid., p 9. 
40  ibid., p 9. 
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6.9 HWL Ebsworth recommended that the Parliament have greater input into the process 
of appointing the Auditor General and noted the precedent established by the 
Corruption, Crime and Misconduct Act 2003.41 That Act requires the appointee (the 
Corruption and Crime Commissioner or the Parliamentary Inspector of the Corruption 
and Crime Commission) to have the majority support of the Joint Standing Committee 
on the Corruption and Crime Commission and also have bipartisan support.42 

6.10 The Committee is of the view that the role of the Parliament to appoint the Auditor 
General should be enhanced. The Committee considers that, as the Auditor General is 
an independent officer of the Parliament, the person in that role should have the 
formal support of the Parliament. This would be achieved by requiring the relevant 
parliamentary committees to provide majority support to the recommended appointee. 
This would be an improvement to the current provisions, which only require the 
Treasurer to consult with the parliamentary committees. Under the current provisions, 
the recommended appointee may not have the majority support of the relevant 
parliamentary committees.  

Recommendation 1:  The Committee recommends that the Treasurer amend the 
Auditor General Act 2006 to require the Treasurer’s recommended Auditor General 
appointee have the majority support of the Legislative Assembly Public Accounts 
Committee and the Legislative Council Standing Committee on Estimates and 
Financial Operations. 

6.11 The term of the current Auditor General is due to expire in June 2017. The AG Act 
does not permit the Auditor General to be re-appointed43 and a new Auditor General 
must be appointed. The Committee notes that it is unlikely that the AG Act could be 
amended before the new Auditor General has been appointed. 

7 CONSIDERATION (C): WHETHER THE AUDITOR GENERAL’S INFORMATION 

GATHERING POWERS ARE ADEQUATE, PARTICULARLY IN RELATION TO CLAIMS OF 

LEGAL PROFESSIONAL PRIVILEGE AND CABINET DOCUMENTS 

7.1 The AG Act provides the Auditor General with power to obtain information44, access 
accounts, information, money and property45 and limits the ability of a person to 
withhold information.46 

                                                            

41  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, pp 10-1. 
42  Corruption, Crime and Misconduct Act 2003 ss 9 & 189. 
43  Auditor General Act 2006 Sch 1, cl 1(5). 
44  ibid., s 34. 
45  ibid., s 35. 
46  ibid., s 36. 
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7.2 The importance of providing the Auditor General with sufficient power to obtain the 
information necessary to perform legislative functions was highlighted by the Royal 
Commission into the Commercial Activities of Government and Other Matters47 and 
by the Commission on Government. The Commission on Government said: 

If the Auditor General does not have the ability to access all relevant 
information, the Parliament will be deprived of a major source of 
information on the performance of the public sector. Therefore, its 
ability to bring government to account will be seriously undermined.48 

7.3 The purpose of an audit is to enhance the degree of confidence in the product or 
process being reviewed. In the case of the Auditor General, the purpose of the audit is 
to provide the Parliament with a degree of confidence that agency financial statements 
are accurate (a financial audit) or the agency is performing efficiently and effectively 
(performance audits). Consequently, an auditor needs access to sufficient information 
or evidence to provide an appropriate level of assurance49 for the product or process 
being reviewed. 

7.4 The Auditor General has highlighted two instances where he was unable to obtain 
documents sought as part of his investigations. 

7.5 In 2014, the Auditor General undertook a performance audit into training and support 
for Justices of the Peace (JPs). The audit found that ‘not all JPs that perform duties in 
the community are trained, and DotAG [the Department of the Attorney General] does 
not know the significance of this risk’.50 The Auditor General reported his Office was 
refused access to documentation on the basis of Cabinet-in-confidence51: 

DotAG has told us that it will be commencing consultation about 
possible changes to the law that may help address these risks. 

                                                            

47  Royal Commission into the Commercial Activities of Government and Other Matters, Report II, 
12 November 1992, p 3-18. 

48  Commission on Government, Report No. 1, August 1995, p 248. 
49  This is the term used by the auditing profession to reflect the degree of confidence that can be attached to 

an assessment. A ‘reasonable assurance’ is a stronger level of assurance than a ‘limited assurance’. The 
level of assurance depends on how detailed the testing and evidence gathering process is. An auditor 
cannot provide an absolute assurance because ‘it would be impractical for the auditor to test and audit 
every transaction, and financial statements involve judgements and estimates that cannot be determined 
exactly’. (CPA Australia, A guide to understanding auditing and assurance: Listed companies, 
October 2014, p 7, Available at: 
https://www.cpaaustralia.com.au/~/media/corporate/allfiles/document/professional-resources/auditing-
assurance/guide-understanding-audit-assurance.pdf?la=en, Viewed 1 August 2016.) 

50  Office of the Auditor General, Training and Support for Justices of the Peace, November 2014, p 6. 
51  The Cabinet Handbook, prepared by the Department of the Premier and Cabinet (Western Australia), 

states: ‘The confidentiality of Cabinet documents, discussions and decisions is a long established 
principle and has been regarded as essential for the maintenance of Cabinet collective responsibility’. 
(p 9). Accordingly, Cabinet documents are considered confidential and are not to be disclosed. 
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Unfortunately, I was unable to confirm this as DotAG denied access 
to the documentation on the grounds that they were 
Cabinet-in-confidence. 

My lack of access to Cabinet-in-confidence material has been an 
ongoing issue since the introduction of the Auditor General Act 2006. 
While a protocol is in place that allows me to seek permission to 
access Cabinet-in-confidence documents, my access is not automatic 
or always timely. I intend to pursue avenues to address this issue.52 

7.6 In this case, the documentation that the Auditor General sought was not necessary for 
him to make findings or recommendations about the training and support of JPs. The 
documentation was required to verify whether possible changes to the Justices of the 
Peace Act 2004 would address the risks identified in the course of the audit. 
Accordingly, the lack of documentation did not prevent the Auditor General from 
concluding the performance audit. 

7.7 In 2015, the Auditor General reviewed three decisions of the Minister for Sport and 
Recreation53 to refuse to provide information to the Parliament on the new Perth 
Stadium. The Auditor General sought the legal advice that the Department of Sport 
and Recreation had used to advise the Minister that the requested information should 
not be provided to the Parliament. The Department of Sport and Recreation declined 
to provide that legal advice on the basis that the advice was subject to legal 
professional privilege.54 Accordingly, the Auditor General reported: 

Because this legal advice was crucial to DSR’s [the Department of 
Sport and Recreation] advice to the Minister, my inability to view this 
material meant that I was unable to reach an opinion on those 
decisions. 

                                                            

52  Office of the Auditor General, Training and Support for Justices of the Peace, November 2014, p 4. 
53  The first decision to refuse to provide information was made by the then Minister for Sport and 

Recreation, Hon Terry Waldron MLA. The second and third decisions were made by his successor, Hon 
Mia Davies MLA. (Office of the Auditor General, Opinions on Ministerial Notifications, August 2015, 
p 7.) 

54  The majority of the High Court of Australia in Daniels Corporation International Pty Ltd v Australian 
Competition and Consumer Commission stated that ‘Legal professional privilege is not merely a rule of 
substantive law. It is an important common law right or, perhaps, more accurately, an important common 
law immunity’. The majority added that legal professional privilege ‘may be availed of by a person to 
resist the giving of information or the production of documents which would reveal communications 
between a client and his or her lawyer made for the dominant purpose of giving or obtaining legal advice 
or the provision of legal services’: (2002) 213 CLR 543 at [9] and [11]. The privilege may be waived by 
the client of the legal advice. The State Solicitor’s Office also advised the Auditor General that the courts 
have found legal professional privilege to be a fundamental common law right. (Colin Murphy, Auditor 
General, Letter to the Legislative Council Standing Committee on Estimates and Financial Operations, 
26 February 2015, Appendix 2. (Advice provided to the Auditor General on 19 July 2007.)) 
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The inability of an auditor to access the information they need to meet 
their obligation is a serious matter for the auditor and for those who 
rely on their opinion. The SSO [State Solicitor’s Office] has 

previously advised me that the Auditor General Act 2006 did not 
provide my Office with the authority to demand access to legal 
advice, though this is the first time I have been unable to fulfil my 
legislative obligations. In the event that an auditor is unable to obtain 
sufficient appropriate audit evidence, auditors have few options. One 
of these is to issue a Disclaimer of Opinion.55 

7.8 The documentation that the Auditor General sought was necessary for him to verify 
the Department’s advice that the Minister should not disclose the information on the 
grounds that it was commercial-in-confidence and subject to legal professional 
privilege. The Auditor General’s report contained a Disclaimer of Opinion and the 
review was unable to be satisfactorily concluded because the legal advice was not 
provided. 

Finding 4:  The Committee finds that the Auditor General should have access to all 
information necessary to conduct an audit, including access to Cabinet documents and 
documents subject to legal professional privilege. 

7.9 The Auditor General noted that the AG Act was intended to provide the Auditor 
General with the power to compel the provision of Cabinet documents56 and 
documents subject to legal professional privilege.57 

7.10 During the former Public Accounts Committee review of the Auditor General 
Bill 2005, the then Auditor General advised: 

The FAAA [Financial Administration and Audit Act 1985] currently 

provides for the Auditor General to have broad access to information 
required to perform his duties effectively. Section 35 of the Bill 
defines this more clearly and ensures that these powers to access 
documents is notwithstanding their status as confidential, including 
Cabinet confidentiality, commercial-in-confidence or legal 
professional privilege. This information is then protected by the 
confidentiality provisions that the Auditor General and OAG are 
required to adhere to, via Section 44 of the Bill.58 

                                                            

55  Office of the Auditor General, Opinions on Ministerial Notifications, August 2015, p 7. 
56  Office of the Auditor General, Training and Support for Justices of the Peace, November 2014, p 18. 
57  Office of the Auditor General, Opinions on Ministerial Notifications, August 2015, p 15. 
58  Submission 2 from the Office of the Auditor General to the Legislative Assembly Public Accounts 

Committee Review of the Financial Management Bill 2005 and the Auditor General Bill 2005, 
27 January 2006, p 4. 
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7.11 The Explanatory Memorandum that accompanied the Auditor General Bill 2006 states 
that the Auditor General will have the power to compel the provision of Cabinet 
documents and documents subject to legal professional privilege: 

The clause [now section 35] ensures that the Auditor General has the 

power to access all information necessary for the performance of his 
or her functions. Access to Cabinet documents would be available and 
claims of legal professional privilege would not be maintainable.59 

7.12 The State Solicitor’s Office (SSO) agreed with the Auditor General’s assertion that the 
Government intended to provide this power in the Auditor General Bill 2006, but 
argued that the relevant sections of the AG Act ‘do not achieve what was intended’.60 

7.13 The Committee believes from the statement in the Explanatory Memorandum that it 
was the intent of the Government when introducing the Auditor General Bill 2006 that 
the Auditor General should have access to Cabinet documents and documents subject 
to legal professional privilege. The Committee is disappointed that the AG Act did not 
adequately and clearly provide the power to access these documents. 

7.14 The SSO advised the Auditor General that the Auditor General does not have the 
power to compel the production of Cabinet documents and documents subject to legal 
professional privilege because section 36(2) of the AG Act does not override the 
common law limitations on access to this information.61 

7.15 Section 34 of the AG Act provides the power to obtain information including the 
power to ‘provide the Auditor General with any information or explanation that the 
Auditor General requires’. Section 36 (Duty to give information overrides other duties 
and rights), states: 

(2) A person must give information or an explanation, answer a 
question or produce a document as required under section 34 
despite any duty of secrecy or confidentiality that the person 
has under another written law, and the person does not 
commit an offence under another written law by doing so. 
[Emphasis underlined] 

                                                            

59  Auditor General Bill 2006, Explanatory Memorandum, Legislative Council, p 8. 
60  Colin Murphy, Auditor General, Letter to the Legislative Council Standing Committee on Estimates and 

Financial Operations, 26 February 2015, Appendix 2. (Advice provided to the Auditor General on 
19 July 2007.) 

61  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 12. 
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7.16 The SSO argued that the inclusion of the phrase ‘another written law’ in section 36(2) 
means that the duty to provide information is limited to those duties and rights that 
were derived from written law. Accordingly, the SSO said: 

I tend to favour the view that subsection 36(2) does not override any 
common law rights which would entitle a person to withhold a 
document from production … because the subsection 36(2) refers to 
‘written laws’.62 

7.17 HWL Ebsworth stated that ‘the advice relating to the effect of legal professional 
privilege is clearly correct’.63 

7.18 The potential uncertainty and effect of the term ‘written laws’ on the Auditor 
General’s power in the Auditor General Bill 2005 to compel documents subject to 
legal professional privilege was noted by the former Public Accounts Committee in its 
2006 report to the Legislative Assembly on the Bill when it stated: 

Legal professional privilege is a common law rule, not one based on a 
written law. Given the wording of Clause 35 [now section 36] … there 

would appear to be some doubt as to whether the government or some 
other public sector agency, or a private person or body, could claim 
legal professional privilege to prevent the Auditor General gaining 
access to information.64 

7.19 The Public Accounts Committee also noted that the Commission on Government 
‘linked the confidentiality of Cabinet deliberations and documents to “tradition”’.65 
However, the Public Accounts Committee did not consider amendments necessary in 
either respect and thought that the ‘proposed Legislative Review … would provide an 
opportunity for the access issue to be revisited after the commencement of the Act’.66 

7.20 The SSO has also noted that ‘it is not clear whether the courts would regard Cabinet 

privilege as a fundamental common law right in the same way as they have legal 
professional privilege’.67 HWL Ebsworth concurred that ‘the position in regard to 

                                                            

62  Colin Murphy, Auditor General, Letter to the Legislative Council Standing Committee on Estimates and 
Financial Operations, 26 February 2015, Appendix 2. (Advice provided to the Auditor General on 
19 July 2007.) 

63  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 12. 
64  Western Australia, Legislative Assembly, Public Accounts Committee, Report 3, Review of the Financial 

Management Bill 2005 and the Auditor General Bill 2005, 6 April 2006, p 46. 
65  ibid., p 48. 
66  ibid., p 47 & 48. 
67  Colin Murphy, Auditor General, Letter to the Legislative Council Standing Committee on Estimates and 

Financial Operations, 26 February 2015, Appendix 2. (Advice provided to the Auditor General on 
19 July 2007.) 
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Cabinet secrecy is less certain’.68 Accordingly, they recommended that the AG Act be 
amended urgently to ‘overcome claims of privilege and confidentiality being able to 

be raised as a bar to the provision of information to the Auditor General for the 
purposes of an audit’.69 

7.21 The Committee accepts that the AG Act does not provide the Auditor General with the 
power to compel documents subject to legal professional privilege, Cabinet 
confidentiality or in other circumstances where the confidentiality of a document 
derives from the common law, such as public interest immunity.  

7.22 Legislation must be clear and certain, particularly when it relates to a significant 
matter such as the Auditor General’s power to obtain information to undertake his 
important functions. 

7.23 The Committee is of the view that it is essential that the Auditor General be given 
clear legislated power to direct a person to provide any document or information 
required, and that the AG Act should be amended to avoid all doubt about this power. 

Recommendation 2:  The Committee recommends that the Treasurer urgently amend 
the Auditor General Act 2006 to clearly provide the Auditor General with the power to 
compel a person to provide any information required, including documents subject to 
legal professional privilege, Cabinet confidentiality or any other public interest 
immunity. 

7.24 The Auditor General currently has access to Cabinet documents under a protocol 
arrangement with the Director General of the Department of the Premier and Cabinet. 
Amongst many other things, the Auditor General is required to specify the Cabinet 
record and outline reasons for the request. The process is convoluted, requiring the 
Director General to write to the responsible Minister outlining the request and 
informing the Minister ‘s/he must obtain a Cabinet decision on whether Cabinet 
agrees to waive privilege and make the record[s] available’.70 

7.25 Vista stated: 

the existing arrangement is not working effectively due to the time 
consuming nature of the process to obtain Cabinet information under 
the protocol … [which] may deter auditors from accessing critical 
information during their audits.71 

                                                            

68  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 12. 
69  ibid., p 16. 
70  Department of the Premier and Cabinet, Cabinet Handbook, 2013, p 14. 
71  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 

Western Australia (the OAG Review), November 2015, p 27. 
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7.26 The Western Australian practice contrasts strongly with the Commonwealth 
Government process for accessing Cabinet documents, which does not ‘involve 

decision-making by senior officials or members of the Executive and have made the 
process a routine administrative task in gathering relevant contextual information and 
audit evidence’.72 

Recommendation 3:  The Committee recommends that, pending legislative 
amendments contained in Recommendation 2, the current administrative 
arrangements that apply to Cabinet documents be streamlined. 

7.27 There are a number of ways the AG Act could be amended to legislate 
Recommendation 2. The Committee considers that it is for expert legislative drafters 
to determine the most appropriate amendment to achieve the stated objective, if the 
Government implements this recommendation. 

7.28 If Recommendation 2 is implemented and the Auditor General is provided with the 
clear power to compel the production of documents subject to legal professional 
privilege, a question arises whether the document loses this privilege in other 
circumstances. On this issue, HWL Ebsworth stated: 

If legal professional privilege is negated … it needs to be 
accompanied by a provision … that disclosure of a document to the 
Auditor-General … does not result in the loss of privilege for the 
document in other circumstances where the privilege could be 
claimed.73 

7.29 It is clearly arguable that a further amendment to the AG Act is required if 
Recommendation 2 is implemented because releasing a document subject to legal 
professional privilege may result in the loss of privilege. The Committee notes that 
even if the recommendation is not implemented, there are good public policy reasons 
why the AG Act should contain a provision protecting the loss of privilege of a 
document where a person chooses (but is not compelled) to provide the Auditor 
General with the document. 

7.30 Section 30(2) of the Commonwealth Auditor-General Act 1997 provides a protection 
of privilege when it states: 

Disclosure or production of, or access to, information or a document 
under section 32 or 33 does not otherwise affect the operation of a 

                                                            

72  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 
Western Australia (the OAG Review), November 2015, p 27. 

73  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 13. 
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rule of law relating to privilege or the public interest in relation to 
disclosure of the information or production of the document. 

Recommendation 4:  The Committee recommends that the Treasurer amend the 
Auditor General Act 2006 to provide that disclosure of a document to the Auditor 
General does not result in the loss of privilege in other circumstances where the 
privilege could be claimed and provides protection for the person disclosing the 
information in such circumstances. 

8 CONSIDERATION (D): THE IMPACT OF ANY EXERCISE OF THE POWER TO AUDIT 

CERTAIN ACCOUNTS OF RELATED ENTITIES 

8.1 The AG Act expanded the Auditor General’s remit to audit departments and statutory 
authorities to ‘related entities’. This expansion of the Auditor General’s power 
reflected a concern that the trend towards private sector provision of public sector 
functions may undermine the ability of the Auditor General to scrutinise those 
functions. Legislative provisions to track money flows are referred to as ‘follow-the-
dollar’ provisions. 

8.2 The former Public Accounts Committee considered that: 

The Clause [now section 17] correctly recognises the need for all 

public sector bodies, programmes and activities involving any use of 
public resources to be subject to audit by the Auditor General, 
regardless of whether they are delivered by public sector agencies or 
by the private sector.74 

8.3 Although the Public Accounts Committee considered that ‘clause 17 has achieved an 
acceptable balance between public accountability and private interests’, it 
recommended that this matter be reconsidered as part of a review of the AG Act.75 

8.4 A related entity is defined in section 17(1) of the AG Act as follows: 

(1) If an agency performs any of its functions in one or more of 
the following ways — 

(a) in partnership or jointly with another person or body; 

(b) through the instrumentality of another person or 
body; 

(c) by means of a trust, 

                                                            

74  Western Australia, Legislative Assembly, Public Accounts Committee, Report 3, Review of the Financial 
Management Bill 2005 and the Auditor General Bill 2005, 6 April 2006, p 49. 

75  ibid., p 50. 
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the accountable authority of the agency must give written 
notice of that fact to the Auditor General, and the person, 
body or trust is referred to as a related entity of the agency. 

8.5 The AG Act provides the Auditor General with the power to audit the accounts and 
financial statements of a related entity,76 investigate ‘any matter relating to public 
money, other money or statutory money or to public property or other property’,77 
examine ‘the efficiency and effectiveness with which a related entity of an agency 
performs functions’78 and audit the accounts of grant recipients.79 The OAG advised 
Vista that it had investigated matters relating to public money on seven occasions, but 
not undertaken any financial audits or examined the efficiency or effectiveness of 
related entities.80 

8.6 The OAG advised Vista that it had been unable to use the follow-the-dollar provisions 
to conduct a performance audit of emergency management preparedness. Vista 
interpreted the legal advice from the SSO to mean that the provisions could not be 
used to audit WestNet Rail and various local governments because these entities were: 

 not considered ‘related entities’ because they were not 
performing the functions of an agency, but rather had roles 
and responsibilities in their own right, so section 17 of the 
AG Act did not apply, or 

 not in receipt of public money for the hazard management 
obligations, so section 18(2)(c)81 did not apply.82 

8.7 The OAG advised Vista that it received the necessary information from WestRail and 
local governments voluntarily.83 

                                                            

76  Auditor General Act 2006 s 17(2). 
77  ibid., s 18(2)(c). 
78  ibid., s 18(2)(f). 
79  ibid., s 19. 
80  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 

Western Australia (the OAG Review), November 2015, p 98. 
81  It states: ‘The Auditor General may at any time carry out an examination or investigation for one or more 

of the following purposes—(c) investigating any matter relating to public money, other money or 
statutory authority money or public property or other property;’. 

82  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 
Western Australia (the OAG Review), November 2015, p 102. 

83  ibid., p 102. 
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8.8 Vista concluded: 

While it is not possible to measure the extent to which the 
follow-the-dollar powers have increased public accountability of 
commercial entities, if the power did not exist there may be an 
incentive on the public sector to remove activities from scrutiny by 
outsourcing.84 

8.9 Vista considered that the AG Act could be amended to automatically appoint the 
Auditor General as the auditor for joint ventures85 and that the follow-the-dollar 
provisions could be redrafted to overcome any potential narrow interpretation of 
‘related entities’ and ‘public money’. Vista considered it possible that public money 
could be interpreted to ‘restrict the Auditor General’s ability to audit funds that have 

been paid to other parties and no longer considered to be held for or on behalf of the 
State’.86 HWL Ebsworth concurred with this assessment.87 

8.10 HWL Ebsworth considered that the Commonwealth Auditor-General Act 1997 
addressed the issues raised by Vista by using the concept of a ‘Commonwealth 
partner’ (rather than a related entity) and by focussing on the purpose of the dealings. 
Section 18B of the Commonwealth Auditor-General Act 1997 states: 

(2) A person or body is a Commonwealth partner if: 

(a) the Commonwealth provides money for a particular 
purpose (the Commonwealth purpose); and 

(b) the person or body receives some or all of the money, 
whether directly or indirectly, because the person or 
body: 

(i) agrees to use the money in achieving the 
Commonwealth purpose; or 

(ii) has entered into a contract that relates to the 
Commonwealth purpose; and 

                                                            

84  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 
Western Australia (the OAG Review), November 2015, p 103. 

85  The Auditor General recommended this to the Department of Treasury when it undertook the review of 
the Financial Management Act 2006. This issue was deemed outside the scope of that review. 
(Government of Western Australia, Review of the Financial Management Act (2006), report prepared by 
the Department of Treasury, March 2014, p 45.) 

86  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 
Western Australia (the OAG Review), November 2015, p 104. 

87  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 19. 
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(c) an audit of the person or body could not be 
conducted under another section of this Division. 

8.11 HWL Ebsworth considered Vista’s concerns were also addressed in Queensland’s 
Auditor-General Act 2009, which states: 

36A. Auditor-general may conduct audit of matters 

(1) The auditor-general may conduct an audit of a matter relating 
to property that is, or was, held or received by a public sector 
entity and given to a non-public sector entity. 

(2) The object of conducting the audit includes deciding whether 
the property has been applied economically, efficiently and 
effectively for the purposes for which it was given to the 
non-public sector entity.88 

8.12 Accordingly, HWL Ebsworth recommended that ‘section 17 of the AG Act be revisited 

to broaden its scope to ensure that the activities of all recipients of public moneys may 
be audited’.89 

8.13 The Committee shares the views of Vista and HWL Ebsworth that the current 
provisions potentially limit the ability of the Auditor General to audit the activities of 
all recipients of public money. These limitations arise due to how related entities and 
public moneys are defined. The Committee considers that these limitations appear to 
be overcome in the Commonwealth and Queensland enactments. 

Recommendation 5:  The Committee recommends that the Treasurer amend the 
‘follow-the-dollar’ provisions in the Auditor General Act 2006 to clarify that the Auditor 
General’s power to audit activities is as broad as the scope of the Commonwealth 
Auditor-General Act 1997. 

9 CONSIDERATION (E): THE EFFICIENCY AND EFFECTIVENESS OF THE PROVISIONS 

FOR DEALING WITH CONFIDENTIAL INFORMATION 

Section 82 of the Financial Management Act 2006 and section 24 of the Auditor General 
Act 2006 

9.1 The introduction of the Financial Management Act 2006 and the AG Act changed the 
framework for dealing with information withheld from the Parliament. 

                                                            

88  Property is defined as ‘any legal or equitable estate or interest (whether present or future, vested or 
contingent, or tangible or intangible) in real or personal property of any description (including money), 
and includes things in action’. (Acts Interpretation Act 1954 (Queensland) Sch 1). 

89  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 22. 
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9.2 Section 82 of the Financial Management Act 2006 prescribes an explicit obligation on 
a Minister to notify each House of Parliament and the Auditor General if the Minister 
decides that it is ‘reasonable and appropriate’ not to provide ‘certain information’ to 
the Parliament. These notices to the Parliament and the Auditor General are referred to 
as ‘section 82 notices’. 

9.3 Section 24 of the AG Act prescribes a complementary obligation on the Auditor 
General to form an opinion on ‘whether a decision by a Minister not to provide 

information to Parliament concerning any conduct or operation of an agency is 
reasonable and appropriate’ and report that opinion to both Houses of Parliament.90 

9.4 When the Auditor General receives a section 82 notice, he examines whether a notice 
is required. If the notice is not required, he will inform the Minister and the 
Parliament. If a notice is required, he will review the requested information and the 
advice to the Minister underpinning that decision and discuss the issue with 
ministerial and agency staff. Following this review, the Auditor General will provide 
an opinion on whether the Minister’s decision was ‘reasonable and therefore 
appropriate’ or ‘was not reasonable and therefore not appropriate’.91  

9.5 The Auditor General has been required to examine 106 section 82 notices and has 
reported on 98 since the Financial Management Act 2006 commenced on 
1 February 2007. These examinations are reported in 19 reports.92 

9.6 The Committee considers that the Auditor General provides an important service to 
the Parliament and the public in reviewing the decision of a Minister to withhold 
information from the Parliament. 

9.7 Vista recommended that the OAG should improve the transparency of the Auditor 
General’s methodology for assessing section 82 notices, which the Auditor General 
accepted and agreed to implement.93 

9.8 The Estimates and Financial Operations Committee recently reviewed the provision of 
information to the Parliament and found that: 

section 82 of the Financial Management Act 2006 and 
section 24(2)(c) of the Auditor General Act 2006 are adequate for 
purpose but require some enhancement. Recommendations, if agreed 
to by Executive Government, will have the effect of increasing 

                                                            

90  Auditor General Act 2006 s 24(1)-(2). 
91  Office of the Auditor General Western Australia, Audit Practice Statement, April 2016, p 17. 
92  Sandra Labuschagne, Office of the Auditor General, Electronic Mail, 12 August 2016. 
93  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 

Western Australia (the OAG Review), November 2015, p 114. 
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Ministerial and departmental awareness of section 82 for the benefit 
of Parliament as well as contributing to the robustness of the 
section 82 process.94 

9.9 The Estimates and Financial Operations Committee made a series of 
recommendations that would have implications for the Auditor General in the 
operation of this review function, namely: 

Recommendation 10: The Committee recommends the Treasurer 
amend section 24 of the Auditor General Act 2006 to expressly allow 
the Auditor General to provide an opinion in all circumstances where 
the Minister decides not to provide certain information to the 
Parliament or its committees whether or not a section 82, Financial 
Management Act 2006 notice is tabled in the Parliament.95,96 

Recommendation 12: The Committee recommends the Treasurer 
propose the making of a regulation pursuant to section 84 of the 
Financial Management Act prescribing that the Auditor General may 
provide a written reminder to a Minister after the 14 day notice 
period has lapsed for advising the decision not to provide certain 
information to Parliament.97,98 

                                                            

94  Western Australia, Legislative Council, Standing Committee on Estimates and Financial Operations, 
Report 62, Provision of Information to the Parliament, 19 May 2016, p 84. 

95  ibid., p 77. 
96  The Estimates and Financial Operations Committee was of the view that section 82 of the Financial 

Management Act 2006 did not provide sufficient clarity on whether the Auditor General was required to 
provide an opinion in instances where a Minister decides not to provide information to the Parliament or 
its committees and does not issue a section 82 notice. The State Solicitor’s Office’s view was that the 
Auditor General is only required to provide an opinion when a section 82 notice has been issued. The 
Estimates and Financial Operations Committee disagreed with this assessment, but recommended the 
Financial Management Act 2006 be amended to improve clarity that a section 82 notice is not required. 
(Western Australia, Legislative Council, Standing Committee on Estimates and Financial Operations, 
Report 62, Provision of Information to the Parliament, 19 May 2016, p 76.) 

97  Western Australia, Legislative Council, Standing Committee on Estimates and Financial Operations, 
Report 62, Provision of Information to the Parliament, 19 May 2016, p 80. 

98  The Auditor General has adopted a practice where he may remind a Minister of the requirement to issue a 
section 82 notice, if no notice has been issued within the required 14 day period after making a decision 
not to provide information to the Parliament. The Estimates and Financial Operations Committee 
recommended prescribing the Auditor General’s approach in a regulation, arguing that this would 
‘formalise and strength the statutory regime around section 82 notices’. (Western Australia, Legislative 
Council, Standing Committee on Estimates and Financial Operations, Report 62, Provision of 
Information to the Parliament, 19 May 2016, p 79.) 
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Recommendation 13: The Committee recommends that the Treasurer 
amend section 82 of the Financial Management Act 2006 so as to 
provide a new subsection (3) which states: 

(3) A notice given to the Auditor General under 
subsection (1)(b) is to include — 

(a) the Minister’s reason for making the decision that 
is subject of the notice; and 

(b) the information concerning the conduct or 
operation of an agency that the Minister has not 
provided to Parliament.99,100 

9.10 HWL Ebsworth recommended that ‘the Auditor General’s involvement in the 

processes flowing from section 82 of the Financial Management Act 2006 should be 
revisited in the light of the findings and recommendations of the EFOC [Estimates and 
Financial Operations Committee] Report’.101 

9.11 The Committee agrees with the above recommendations of the Estimates and 
Financial Operations Committee and the reasons given for these recommendations 
noted in its Report 62, Provision of Information to the Parliament. 

Recommendation 6:  The Committee recommends that the Treasurer implement 
recommendations 10, 12 and 13 in the Legislative Council Standing Committee on 
Estimates and Financial Operations Report 62, Provision of Information to the 
Parliament. 

Disclosure of confidential information in a report to the Parliament 

9.12 Generally, the Auditor General has discretion to disclose confidential information in a 
report to the Parliament. However, a Minister may direct the Auditor General to 
withhold information obtained in the course of a section 82 investigation ‘if the 

Minister decides that it would not be in the public interest for information… to be 

                                                            

99  Western Australia, Legislative Council, Standing Committee on Estimates and Financial Operations, 
Report 62, Provision of Information to the Parliament, 19 May 2016, p 83. 

100  The Estimates and Financial Operations Committee notes that section 82 only requires the Minister to 
provide the Parliament with the reasons for not providing information to the Parliament. These reasons 
are not required to be included in the notice to the Auditor General. The recommendation will overcome 
this gap in the legislation. Further, it will ensure that the material requested by the Parliament is 
automatically provided to the Auditor General. (Western Australia, Legislative Council, Standing 
Committee on Estimates and Financial Operations, Report 62, Provision of Information to the 
Parliament, 19 May 20126, p 83.) 

101  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 41. 
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disclosed’ in a report to the Parliament.102 As HWL Ebsworth notes, this is the only 
provision in the AG Act where the Auditor General can be directed on how to carry 
out his functions.103 The Committee is not aware of any instance where this has 
occurred. 

9.13 The Auditor General Bill 2005 and the Auditor General Bill 2006 permitted the 
Auditor General to report information directed to be withheld by a Minister to the 
Public Accounts Committee. The Estimates and Financial Operations Committee 
recommended that role be transferred to this Committee and that the Committee 
‘should determine, in private, whether that information shall be included in a report 
to be tabled in Parliament’.104 This recommendation was not adopted. During the 
Legislative Council deliberations on the Auditor General Bill 2006, the power of the 
Public Accounts Committee to review non-disclosed information was removed.105 

9.14 Vista and HWL Ebsworth considered whether there should be a general provision in 
the AG Act to restrict the Auditor General’s ability to publish sensitive information in 
reports to the Parliament.106 Vista noted: 

In Queensland, Tasmania, Victoria and the Commonwealth, the 
legislation prevents the Auditor General including in a public report 
sensitive information for a variety of reasons, which depending on the 
jurisdiction, may include information that could damage or prejudice 
relations between governments, involve disclosure of deliberations of 
decisions of the Cabinet, prejudice an investigation or fair trial, 
reveal a trade secret or have a serious adverse effect on the 
commercial interests of an entity, amongst others.107 

9.15 HWL Ebsworth recommended against amending the AG Act in this regard.108 The 
Committee agrees. 

                                                            

102  Auditor General Act 2006 s 37(2). 
103  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 40. 
104  Western Australia, Legislative Council, Standing Committee on Estimates and Financial Operations, 

Report 6, Financial Management Bill 2006, Financial Legislation Amendment Bill 2006 and Auditor 
General Bill 2006, 21 November 2006, p 36. 

105  Western Australia, Legislative Council, Parliamentary Debates (Hansard), 7 December 2006, p 9330. 
106  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 

Western Australia (the OAG Review), November 2015, pp 27-9; HWL Ebsworth Lawyers, Legislative 
Review of the Auditor General Act 2006 (WA), June 2016, pp 28-30. 

107  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 
Western Australia (the OAG Review), November 2015, p 28. 

108  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 30. 
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Finding 5:  The Committee finds merit in the Auditor General retaining a discretion to 
omit sensitive information in reports to the Parliament. In exercising this discretion, 
the Auditor General may consult with the Legislative Assembly Public Accounts 
Committee or the Legislative Council Standing Committee on Estimates and Financial 
Operations on whether certain, sensitive information should be omitted. 

Information obtained in the course of an audit engagement 

9.16 A related matter to whether the Auditor General should release information deemed 
‘confidential’ by a Minister is the Auditor General’s professional obligation to 
consider information obtained in the course of an audit engagement as confidential. 
The Code of Ethics for Professional Accountants, which also applies to auditors, 
requires an auditor to: 

respect the confidentiality of information acquired as a result of 
professional and business relationships and, therefore, not disclose 
any such information to third parties without proper and specific 
authority, unless there is a legal or professional right or duty to 
disclose, nor use the information for the personal advantage of the 
Member or third parties.109 

9.17 The auditor’s professional obligation to respect the confidentiality of information is 
prescribed in section 46(2) of the AG Act, and the exceptions to this provision are set 
out in section 46(3). These sections provide: 

(2) A person to whom this subsection applies must preserve 
confidentiality with respect to all matters that come to the 
person’s knowledge in the course of employment or duties 
under this Act or another written law and must not 
communicate any information as to matters of that kind to 
any person, except as may be required in connection with — 

(a) the administration of this Act or that other written 
law; or 

(b) any proceedings under this Act, that other written law 
or The Criminal Code. 

Penalty: a fine of $50 000. 

                                                            

109  Accounting Professional & Ethical Standards Board, APES 110 Code of Ethics for Professional 
Accountants, p 13. 
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(3) Subsection (2) does not apply to the communication of 
information to — 

(a) the Joint Standing Committee on Audit; or 

(b) the Public Accounts Committee; or 

(c) the Estimates and Financial Operations Committee. 

9.18 The Auditor General may communicate any information obtained in the course of an 
audit engagement to the Parliament through a report under section 24 or 25 of the 
AG Act. In addition, the AG Act also permits this information to be communicated to 
this Committee, the Public Accounts Committee or the Estimates and Financial 
Operations Committee.110 The AG Act also permits a summary of findings from an 
investigation to be communicated to other parties ‘as may be necessary in connection 

with making submissions or comments to the Auditor General under that section or 
obtaining legal advice as to those matters’.111 

9.19 Since the commencement of the AG Act, section 46 has been subject to considerable 
scrutiny by the Auditor General, the Parliament and the SSO. The SSO has advised 
the Auditor General against communicating information to the Legislative Council 
Standing Committee on Public Administration (Public Administration Committee) or 
communicating preliminary audit reviews. Consequently, the Auditor General also 
considers that section 46 impedes his ability to conduct collaborative audits with other 
jurisdictions. The issues can be distilled into two key questions: 

 Can the Parliament or parliamentary committees other than those three 
committees named in section 46(3) of the AG Act require the Auditor General 
to communicate information? 

 Can the Auditor General communicate information in a form other than a 
report to the Parliament? 

                                                            

110  Auditor General Act 2006 s 46(3). 
111  ibid., s 46(4). 
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Communicating information to the Parliament and parliamentary committees not named in 
section 46(3) of the Auditor General Act 2006 

9.20 During its inquiry into electricity transmission and distribution management by 
Western Power and Horizon Power, the Public Administration Committee directed the 
Auditor General to provide information on the work done by his office on 
Western Power. The Auditor General declined to provide certain information to that 
Committee on the grounds that the SSO had advised that: 

The Auditor General is constrained by the confidentiality provisions 
imposed by s. 46 of the Auditor General Act 2006 (the Act) as to what 
information he can provide to the Public Administration Committee. I 
recommend that you write to the Chairman of that Committee and 
advise him of that constraint.112 

9.21 The SSO were of the view that in enacting section 46(3) of the AG Act the Parliament 
deliberately sought to constrain its own ability to obtain information from the Auditor 
General by specifying the parliamentary bodies that could receive that information. 

9.22 HWL Ebsworth advised the Committee that the Parliament must have intended to 
qualify the power of committees not named in section 46(3) to obtain information: 

in passing section 46 of the AG Act, the Parliament must be taken to 
have intended to qualify the general statement of the power of the 
other unnamed committees to require the provision of information by 
the Auditor General. There seems to be no good reason to nominate 
some committees of the Parliament if it were intended that the general 
power of committees to compel the provision of information was not 
to be limited. Accordingly, we think that the SSO advice provided to 
the Auditor General and communicated to the Public Administration 
Committee was probably correct.113 

9.23 The Committee accepts that section 46 limits the power of committees not named in 
section 46(3) to compel information from the Auditor General, and limits the capacity 
of the Auditor General to provide information to committees not named in that 
section. 

                                                            

112  Western Australia, Legislative Council, Standing Committee on Public Administration, Special Report, 
27 June 2012, Appendix 1, p 5. 

113  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 26. 
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9.24 The Public Administration Committee, in its Special Report in June 2012, sought to 
amend section 46(3) when it recommended that: 

The Committee recommends that the Legislative Council call upon the 
Government to expeditiously amend section 46(3) of the Auditor 
General Act 2006 to restore the ancient privileges of the Parliament 
and all of its Committees with respect to the Auditor General.114 

9.25 The Legislative Council referred this matter to the Legislative Council Standing 
Committee on Procedures and Privileges, which recommended: 

That the serious concerns raised by the Public Administration 
Committee regarding sections 4, 23 and 46 of the Auditor General 
Act 2006 be included as a component of the Joint Standing Committee 
on Audit’s comprehensive review of that Act.115 

9.26 HWL Ebsworth recommended that: 

Consideration be given to selecting the parliamentary or other bodies 
that should be entitled to receive information from the Auditor 
General.116 

9.27 The Committee accepts that it was the intention of the Parliament, derived from the 
text of section 46(3) of the AG Act, to limit the power of Parliament and its 
committees not named in section 46(3) to compel information from the Auditor 
General. 

Finding 6:  The Committee finds that section 46(3) of the Auditor General Act 2006, 
which restricts the communication of information to the Joint Standing Committee on 
Audit, Legislative Assembly Public Accounts Committee and the Legislative Council 
Standing Committee on Estimates and Financial Operations, remains appropriate. 

9.28 HWL Ebsworth also recommended that: 

Further consideration should also be given to whether there should 
be constraints on the type of information that may be supplied by the 
Auditor General and whether any constraints should be imposed on 
the use and disclosure of such information.117 

                                                            

114  Western Australia, Legislative Council, Standing Committee on Public Administration, Special Report, 
27 June 2012, p 1. 

115  Western Australia, Legislative Council, Standing Committee on Procedure and Privileges, Report 25, 
Reference from the House – Auditor General Act 2006, 15 November 2012, p 2. 

116  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 27. 
117  ibid., p 27. 
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9.29 HWL Ebsworth’s recommendation poses the question of whether the Parliament and 
its committee should be supplied with information derived from Cabinet documents. 
The Committee considers there should be no constraints on the Auditor General to 
access Cabinet documents. However, the Committee accepts that Cabinet documents 
would not be disclosed to parliamentary committees. 

9.30 The Auditor General requires access to Cabinet documents to be able to conduct an 
audit, make findings and report to the Parliament, otherwise those functions are 
unnecessarily impeded. The Committee accepts that information supplied and findings 
based on Auditor General accessed Cabinet documents are an appropriate disclosure 
of Cabinet documents. 

9.31 The Committee notes that the Auditor General, in requiring sensitive Cabinet 
documents to undertake functions, needs to exercise an appropriate discretion about 
releasing the information contained in the documents so as to be able to make a 
meaningful report to the Parliament. It is important that the Auditor General exercises 
caution with respect to the release of information derived from Cabinet documents. 

9.32 The Public Administration Committee also expressed the view that the Auditor 
General had discretion to provide information to that Committee under section 23 of 
the AG Act and the Parliamentary Privileges Act 1891 also provided that committee 
with the power to obtain information from the Auditor General.118 

9.33 Section 23(2) of the AG Act provides: 

(2) The Auditor General may provide advice or information to a 
person or body relating to the Auditor General’s 
responsibilities if, in the Auditor General’s opinion, the 
provision of the information or advice —  

(a) would be in the State’s interests; and  

(b) would not compromise the Auditor General’s 
independence. 

                                                            

118  Western Australia, Legislative Council, Standing Committee on Public Administration, Special Report, 
27 June 2012, Appendix 2, pp 15-6. HWL Ebsworth noted that the State Solicitor’s Office advice did not 
refer to the Parliamentary Privileges Act 1891. However, it implied that the rules of statutory 
interpretation, combined with the explicit limitations in section 46(3), meant that the Parliamentary 
Privileges Act 1891 was unlikely to be relevant in this instance (HWL Ebsworth Lawyers, Legislative 
Review of the Auditor General Act 2006 (WA), June 2016, pp 25-6). 
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9.34 The Auditor General summarised the advice provided by the SSO in relation to 
section 23 as follows: 

The SSO went on to say that a broad or narrow view of s23 could be 
taken but that it recommended taking a narrow view. That is, s23 
should be read in the context of the other sections in Part 3, 
Division 2119 of the Act and that the Auditor General’s discretion to 

provide advice and information was limited to those matters which 
also fell within Part 3, Division 2. The SSO also recommended that 
amendments should be made to clarify the relationship between s23 
and s46 as soon as possible.120 

9.35 HWL Ebsworth, in examining sections 23 and 46 of the AG Act, also expressed the 
view that ‘the interrelationship between section 23 and 46 needs to be spelled out 
more clearly’.121 Accordingly, it recommended that: 

it be made clear that the Auditor General may disclose information in 
the circumstances set out in subsection 23(2) without breaching 
section 46. Consideration should also be given to whether it would be 
appropriate to vest a wider discretion in the Auditor General to 
release information along the lines of section 46 of the Tasmanian 
Act.122 

9.36 The Tasmanian Audit Act 2008 provides an exemption to its general confidentiality 
provision for communication of information to: 

(f) any other person or body if the Auditor-General has 
determined that — 

(i) it is appropriate that such information should be 
provided to that person or body; and 

(ii) the provision of such information would be in 
accordance with section 30A.123 

                                                            

119  Part 3, Division 2 of the Auditor General Act 2006 relates to: ‘Other audits, services and functions’. 
120  Western Australia, Legislative Council, Standing Committee on Public Administration, Report 18, 

Clarification of Auditor General’s advice on statutory secrecy provisions and the Auditor General 
Act 2006 (WA), 27 February 2014, Appendix 1, p 4. 

121  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 32. 
122  ibid., p 33. 
123  Audit Act 2008 (Tasmania) s 46(3)(f). Section 30A relates to the non-disclosure of sensitive information. 

The AG Act does not have an equivalent provision. 
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9.37 HWL Ebsworth note that this ‘open-ended discretion to disclose information is not to 
be found in the legislation of other jurisdictions that we have examined’.124 Further, 
they highlighted that such discretion may conflict with the expectation by audited 
parties that information would remain confidential. 

9.38 It is important to note that sections 23 and 46 of the AG Act have different purposes in 
mind. Section 23 is intended to ‘expressly empower the Auditor General to provide 
advice or information outside the context of an audit [Emphasis underlined]’.125 The 
OAG in 2006 noted that the section was intended to provide the Auditor General with 
the authority to conduct ‘Parliamentary briefings, industry liaison and a number of 
other stakeholder functions’.126 The Auditor General’s decision to publish an Audit 
Practice Statement, the Transparency Report and the forward work program could be 
considered disclosures under section 23. These documents provide guidance on the 
OAG’s operations and do not contain information obtained in the course of an audit 
engagement. 

9.39 The Explanatory Memorandum for the Auditor General Bill 2006 noted that: 

The purpose of this clause [23] is to make it clear that the Auditor 

General may provide advice or information to a person or body 
relating to the Auditor General’s functions, and any matter that the 
Auditor General could consider when performing those functions. For 
example, proactive advice is often provided to agencies and Members 
of Parliament, particularly in relation to the conduct of audits and 
examinations. Comment is also provided to public inquiries, and 
general information is shared with other accountability officials in 
Western Australia, as well as with interstate and overseas audit 
offices.127 

9.40 Section 46 of the AG Act, on the other hand, is a specific provision that deals with the 
release of information obtained in the course of an audit engagement. It is a legislative 
provision that attempts to capture the professional obligation to maintain 
confidentiality between the auditor and the audited party. The section applies a 
sanction to parties that disclose information beyond specific instances. It serves to 
protect the audited party from disclosure of its particulars and is consistent with the 
OAG’s exemption from the Freedom of Information Act 1992. 

                                                            

124  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 33. 
125  Western Australia, Legislative Assembly, Public Accounts Committee, Report 3, Review of the Financial 

Management Bill 2005 and the Auditor General Bill 2005, 6 April 2006, p 64. 
126  Submission 2 from Office of the Auditor General to the Legislative Assembly Public Accounts 

Committee, Review of the Financial Management Bill 2005 and Auditor General Bill 2005, 
27 January 2006, p 6. 

127  Auditor General Bill 2006, Explanatory Memorandum, Legislative Council, p 6. 
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9.41 The critical question for whether section 23 or 46 applies is whether the requested 
information is obtained in the course of an audit engagement. If the information was 
obtained as part of an audit engagement, section 46 would apply. The Auditor General 
would only be able to communicate information to the committees specified in 
section 46(3) or in a report to the Parliament. If the information was not obtained 
during the course of an investigation, then the Auditor General would be able to 
provide it under section 23. 

9.42 While it has been noted that section 23 is intended to ‘expressly empower the Auditor 
General to provide advice or information outside the context of an audit’ (see 
paragraph 9.38 above), there is some doubt as to the scope of section 23, and there is 
significant uncertainty about the interrelationship between sections 23 and 46 of the 
AG Act that must be addressed.  

9.43 It is the Committee’s view that section 23 should be clarified and retained, and not 
subject to confidentiality requirements in section 46 of the AG Act. 

Finding 7:  The Committee finds that there is uncertainty as to the scope of section 23 
of the Auditor General Act 2006, and how it interacts with section 46 of the Act. 

 

Recommendation 7:  The Committee recommends that the Treasurer amend the 
Auditor General Act 2006 to clarify: 

 that section 23 only permits the Auditor General to provide advice or information 
outside the context of an audit. 

 the interaction between sections 23 and 46 of the Act. 

Communicating information in a form other than a report to the Parliament 

9.44 The Auditor General may only communicate information obtained in the course of 
work in a report to the Parliament or to the parliamentary committees named in 
section 46(3) of the AG Act. Accordingly, the Auditor General considers that 
section 46 prevents him from communicating preliminary audit reviews to other 
parties and conducting collaborative audits with other jurisdictions. 

9.45 The OAG receives many enquiries and requests for audits and investigations from 
Members of Parliament and the public. As part of its topic selection process, the OAG 
may conduct a preliminary investigation to determine whether a matter should be 
pursued. Matters that are subject to a full investigation are disclosed in a report to the 
Parliament. 
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9.46 The Australian National Audit Office has adopted a practice of publishing the Auditor 
General’s response to requests for audits from Members of Parliament. The response 
may highlight the preliminary audit work undertaken by the Australian National Audit 
Office. The Auditor General obtained legal advice from the SSO that this practice 
would not be consistent with section 46 of the AG Act. 

9.47 HWL Ebsworth reviewed the SSO advice and considered that ‘this advice is probably 
correct’.128 Further, it indicated that ‘we do not think it wise to rely on implications 
that might be able to be drawn as to the scope of section 23 of the Act’.129 
Accordingly, they recommended that the AG Act be amended to permit the release of 
preliminary reviews.130 

9.48 The Committee notes that the Auditor General could communicate the information 
contained in a preliminary audit in reports to the Parliament. However, the Committee 
does not consider that it is necessary to provide the Parliament with a report on each 
matter considered by the OAG. The current practice of reporting to Parliament on 
matters that have been subject to a full investigation is an effective way of prioritising 
the Parliament’s focus on the most relevant issues. 

Finding 8:  The Committee finds that section 46 of the Auditor General Act 2006 
constrains the ability of the Auditor General to release preliminary audits. 

 

Recommendation 8:  The Committee recommends that the Treasurer amend the 
Auditor General Act 2006 to permit the Auditor General to communicate information 
obtained in the course of an audit engagement without requiring it to be a report to the 
Parliament. 

9.49 The Committee considers that it is appropriate for the Auditor General to 
communicate preliminary audits to the Public Accounts Committee and the Estimates 
and Financial Operations Committee (which is currently permitted under section 46(3) 
of the AG Act), on-line or in other material issued by the OAG (if the AG Act is 
amended as per Recommendation 8). 

Recommendation 9:  The Committee recommends that the Auditor General advise the 
Legislative Assembly Public Accounts Committee and the Legislative Council Standing 
Committee on Estimates and Financial Operations of preliminary audits undertaken, 
but not pursued, as part of its regular briefings. 

                                                            

128  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 30. 
129  ibid., p 31. 
130  ibid., p 32. 
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9.50 The Committee considers that communicating information to audit partners for the 
purposes of a collaborative audit is consistent with the ‘administration of this Act or 
that other written law’.131 However, it accepts HWL Ebsworth’s contention that the 
current confidentiality provisions ‘would certainly prevent the Auditor General 
joining in… [a collaborative] audit’.132 HWL Ebsworth recommended the AG Act be 
amended to permit collaborative audits.133 

9.51 The Tasmanian Audit Act 2008 provides an exemption to its general confidentiality 
provision for the communication of information to: 

(e) the Auditor-General of the Commonwealth or another State 
or a Territory, if the Auditor-General has determined that — 

(i) it is appropriate that such information should be 
provided; and 

(ii) the provision of such information would be in 
accordance with section 30A.134 

9.52 The Committee does not consider it feasible for the Auditor General to communicate 
information obtained in the course of a collaborative audit in a report to the 
Parliament. It would effectively mean that the information would be disclosed to the 
Parliament before the investigation was completed. In this situation, the Committee 
considers that it is acceptable for audit partners to receive the information before it is 
communicated to the Parliament in a full report. 

Finding 9:  The Committee finds that section 46 of the AG Act constrains the ability of 
the Auditor General to conduct collaborative audits. 

 

Recommendation 10:  The Committee recommends that the Treasurer amend the 
Auditor General Act 2006 to provide the Auditor General with all the necessary powers 
to conduct collaborative audits. 

                                                            

131  Auditor General Act 2006 s 46(2)(a). 
132  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 31. 
133  ibid., p 32. 
134  Audit Act 2008 (Tasmania) s 46(3)(e). Section 30A relates to the non-disclosure of sensitive information. 

The AG Act does not have an equivalent provision. 



Audit Committee  

36  

10 CONSIDERATION (F): ANY OTHER MATTERS THAT APPEAR TO THE JOINT 

STANDING COMMITTEE ON AUDIT TO BE RELEVANT TO THE OPERATION AND 

EFFECTIVENESS OF THIS ACT 

10.1 The Committee is required to ‘consider and have regard to … any other matters that 

appear to the Joint Standing Committee on Audit to be relevant to the operation and 
effectiveness of this Act’.135 The Committee has considered a number of issues, 
including: 

 the resourcing of the OAG 

 the scope of the audit of the Annual Report on State Finances 

 the forward planning of the OAG  

 section 48 of the AG Act, which governs how this review is conducted. 

Resourcing the Office of the Auditor General 

10.2 The AG Act provides the Committee with an opportunity to make recommendations 
on the budget of the OAG and requires the Treasurer to have regard to those 
recommendations.136 However, resourcing of the OAG remains the purview of the 
Government and the Treasurer is not required to act on the recommendations of the 
Committee. 

10.3 Since the AG Act commenced on 1 February 2007, a parliamentary committee has 
reported on the resourcing of the OAG on five occasions, once by this Committee 
(March 2016) and four times by the Estimates and Financial Operations Committee 
(February 2008, May 2009, April 2010 and August 2011).137 The Auditor General 
considered the Estimates and Financial Operations Committee’s representations 
contributed to increased funding for the OAG on at least one occasion.138 

10.4 Vista examined the current practice against the practice in other jurisdictions, stating: 

Overall, we found the current method for determining OAG 
resourcing, and the level of OAG funding since the enactment of the 
Act, has not caused any problems to date and there has been no 

                                                            

135  Auditor General Act 2006 s 48(2)(f). 
136  ibid., s 44(1). 
137  The Legislative Council Standing Committee on Estimates and Financial Operations undertook this role 

in the years prior to the establishment of the Joint Standing Committee on Audit. 
138  Western Australia, Legislative Council, Standing Committee on Estimates and Financial Operations, 

Report 32, Report on the budget of the Office of the Auditor General and Review of Auditor General’s 
Audit Results Report – Annual 2009/10 Assurance Audits, 9 August 2011, p 2. 
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public concern about the Auditor General’s independence being 
compromised as a result of the resourcing arrangements.139 

10.5 Vista suggested the Committee consider whether the Auditor General should provide 
an explicit confirmation ‘that the OAG’s proposed budget for the next financial year 
meets the Office’s needs to effectively perform its mandated functions’.140 

10.6 HWL Ebsworth examined the Queensland and Commonwealth enactments—two 
jurisdictions which are considered to have a stronger budget-setting role for their 
Parliaments than Western Australia—and found that there is no pressing need to 
change the Western Australian provisions.141 

Finding 10:  The Committee finds that the Parliament’s current role in the 
budget-setting process for the Office of the Auditor General operates appropriately, 
but requires on-going monitoring. 

10.7 However, given Committee Recommendation 18 of this Report, it would be 
appropriate to re-allocate responsibility for making recommendations on the budget of 
the OAG to the Estimates and Financial Operations Committee. That committee 
performed this role prior to the establishment of this Committee. 

Recommendation 11:  The Committee recommends that the Treasurer amend 
section 44 of the Auditor General Act 2006 to replace ‘the Joint Standing Committee on 
Audit’ with ‘the Legislative Council Standing Committee on Estimates and Financial 
Operations’. 

Auditing the Government’s Annual Report on State Finances 

10.8 The Auditor General is required to audit the Annual Report on State Finances.142 The 
Annual Report on State Finances is a whole-of-government report on the financial 
position of the State for the previous financial year. 

10.9 Vista raised a concern that it was not clear what the Auditor General was required to 
audit in this report. The current practice has the Auditor General’s opinion located at 
the front of the report, which may lead the reader to believe that the Auditor General 
had audited the entire report. Accordingly, Vista recommended that the Auditor 

                                                            

139  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 
Western Australia (the OAG Review), November 2015, p 33. 

140  ibid., p 33. 
141  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 35. 
142  Auditor General Act 2006 s 13. 
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General seek to locate the audit opinion prior to the audited information. The Auditor 
General agreed with this recommendation.143 The Committee supports this occurring. 

10.10 Further, Vista suggested that the Committee should clarify its preference for the scope 
of the audit of the Annual Report on State Finances.144 HWL Ebsworth did not 
consider this necessary.145 

Finding 11:  The Committee finds that the Auditor General should retain the discretion 
to determine the scope of the audit for the Government’s Annual Report on State 
Finances. 

Forward planning of the work of the Office of the Auditor General 

10.11 The Auditor General is required to ‘have regard to the audit priorities of 
Parliament’.146 The Auditor General consults with the Public Accounts Committee 
and the Estimates and Financial Operations Committee on a regular basis to 
understand the priorities of the Parliament. 

10.12 Vista and HWL Ebsworth examined how the Auditor General in other jurisdictions 
consulted with their respective parliaments. Vista found that ‘parliamentary input into 

the topic selection process is not as extensive or transparent as in some other 
jurisdictions’.147 Accordingly, Vista recommended a series of actions to the Auditor 
General for improving operations, to which the Auditor General agreed.148 

10.13 Vista also suggested that the Committee consider whether the AG Act should be 
amended to require the Auditor General to develop and publish a forward work 
program for audits.149 HWL Ebsworth did not consider such a legislative requirement 
necessary.150 

10.14 The Committee notes that the Auditor General has improved his practice in this area 
and now discloses a list of potential audit topics on-line that have been investigated 
internally as being worth review in the year ahead. 

                                                            

143  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 
Western Australia (the OAG Review), November 2015, p 42. 

144  ibid., p 42. 
145  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 36. 
146  Auditor General Act 2006 s 8. 
147  Vista Advisory Pty Limited, Statutory Review of the Performance of the Auditor General for 

Western Australia (the OAG Review), November 2015, p 58. 
148  ibid., p 60. 
149  ibid., p 61. 
150  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 38. 
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Finding 12:  The Committee finds that the current practice of consulting parliamentary 
committees on the Auditor General’s forward audit work program is appropriate. 

Audits of inactive agencies 

10.15 Section 14 of the AG Act states: 

14. Audits of accounts of agencies 

(1) The Auditor General is to audit the accounts of an agency at 
least once in respect of each financial year. 

(2) Despite subsection (1), the Auditor General may dispense 
with all or any part of an audit of the accounts of an agency 
in respect of a financial year if the Auditor General considers 
that the dispensation is appropriate in the circumstances. 

(3) The Auditor General must consult with the Treasurer before 
exercising the power conferred by subsection (2). 

(4) If the Auditor General exercises the power conferred by 
subsection (2), the Auditor General must notify the Public 
Accounts Committee and the Estimates and Financial 
Operations Committee. 

(5) The power conferred by subsection (2) cannot be exercised in 
respect of 3 consecutive financial years of an agency. 

10.16 As noted above, the AG Act provides the Auditor General with the discretion to 
‘dispense with all or any part of an audit of the accounts of an agency in respect of a 

financial year if the Auditor General considers that the dispensation is appropriate in 
the circumstances’.151 However, the Auditor General must audit these entities after 
two years of dispensation.152 

10.17 In 2014-15, the Auditor General was required to audit the Department of Housing, the 
Landcare Trust, the State Supply Commission and the Western Australian Building 

                                                            

151  Auditor General Act 2006 s 14(2). 
152  ibid., s 14(5). 



Audit Committee  

40  

Management Authority153 because those entities had been dispensed with in the two 
previous financial years. These bodies have been inactive for many years.154 

10.18 HWL Ebsworth noted that the Auditor General considers auditing inactive agencies 
represents ‘a waste of his resources and the resources of government agencies in 
preparation of financial statements’ and recommended that the requirement for an 
audit after two years be repealed.155 

10.19 The Committee appreciates the Auditor General’s concerns, but considers the 
requirement to audit after two years serves to remind the Government of the need to 
abolish inactive entities. 

Finding 13:  The Committee finds merit in retaining section 14(5) of the Auditor 
General Act 2006 as it serves to remind the Treasurer that inactive agencies exist and 
need to be abolished. 

 

Recommendation 12:  The Committee recommends that the Treasurer review the 
relevant laws to ensure that it is easier to abolish inactive agencies. 

The Auditor General’s power to obtain legal advice 

10.20 Section 30 of the AG Act states: 

30. Power to obtain opinion 

The Auditor General is entitled to submit to the State Solicitor — 

(a) a question concerning the functions of the Auditor General; 
or 

(b) a question of law relating to an audit, 

and the State Solicitor is to give the Auditor General a written 
opinion on the question. 

                                                            

153  The Department of Treasury review of the Financial Management Act 2006 recommended that the 
Western Australian Building Management Authority be abolished and found that additional work was 
required before the State Supply Commission could be abolished. (Government of Western Australia, 
Review of the Financial Management Act (2006), report prepared by the Department of Treasury, 
March 2014, p 15. Hon Dr Mike Nahan MLA, Treasurer, Answer to additional questions, dated 
27 June 2016, Attachment B, p 3.) 

154  Office of the Auditor General, Audit Results Report Annual 2014-15 Financial Audits, November 2015, 
p 14. 

155  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 39. 
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10.21 As noted above, the AG Act provides the Auditor General with the power to obtain 
legal advice from the State Solicitor on ‘a question concerning the functions of the 
Auditor General’ or ‘a question of law relating to an audit’. The Auditor General may 
not seek legal advice from the State Solicitor for audits and other services provided by 
arrangement.156 

10.22 The Committee is aware that the Auditor General has sought legal advice from the 
State Solicitor on many matters, including in relation to the ‘follow-the-dollar’ 
provisions, the information gathering powers and the confidentiality provisions. The 
Committee notes that the Auditor General sought advice from the Australian 
Government Solicitor in his most recent report.157 

10.23 The Committee is concerned that a potential or perceived conflict of interest may arise 
from the Auditor General, as an independent officer of Parliament, obtaining legal 
advice on the scope of those powers from the State Solicitor, who is the legal adviser 
for the Government. 

10.24 The potential for a conflict of interest was highlighted during the Public 
Administration Committee’s inquiry into electricity transmission and distribution 
management by Western Power and Horizon Power. 

Hon Jon FORD: The committee is concerned because the Parliament 
is the Auditor General’s client and there should be no secrets between 
us. We are concerned because the Auditor General told us that the 
fourteenth report was inaccurate and then he refused to show us the 
information he relied on to make his assertion. It is also concerning to 
us, and should be to this house, that the Auditor General turned to the 
legal adviser of the executive government for legal advice but he has 
denied the Parliament and the people of Western Australia access to 
the information. 

The issue is that the Solicitor-General is the chief legal adviser to the 
executive government and we are the Parliament, the other arm. I 
think all members of this chamber should be concerned about that. In 
fact, I was shocked when I read the response. I would have thought 
that he might have got separate legal advice but not from the State 
Solicitor. In this particular case, the point is that the State Solicitor’s 
Office could have been in some conflict in providing advice on this 

                                                            

156  Auditor General Act 2006 s 22(4). 
157  Office of the Auditor General, Opinions on Ministerial Notifications, August 2016, p 5. 
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matter because it acts for the owners of Western Power, which is the 
executive.158 

10.25 It is important to note that the AG Act does not deny the Auditor General the option of 
obtaining legal advice from a party other than the State Solicitor. 

10.26 The Committee encourages the Auditor General to seek independent advice on the 
scope of the AG Act in instances where there is a potential or perceived conflict of 
interest. 

10.27 In considering section 30, HWL Ebsworth noted: 

If it is thought that section 30 gives a false impression of the 
relationship between the Auditor General and the SSO, we do not 
think that there would be any disadvantage to the Auditor General if 
the section were repealed.159 

10.28 Accordingly, HWL Ebsworth recommended that consideration be given to repealing 
section 30 of the AG Act.160 

Recommendation 13:  The Committee recommends that the Treasurer repeal 
section 30 of the Auditor General Act 2006 to remove a potential or perceived conflict of 
interest that may arise from the Auditor General, as an independent officer of 
Parliament, obtaining legal advice on the scope of those powers from the State 
Solicitor, who is the legal adviser to the Government. 

Miscellaneous minor amendments to the Auditor General Act 2006 

10.29 HWL Ebsworth recommended four miscellaneous, minor amendments to the 
AG Act.161 These are as follows. 

10.30 Section 25(2)(a) requires the Auditor General to provide a summary of findings of an 
audit to ‘the Treasurer, agency or audited local subsidiary, as the case may be’. 
HWL Ebsworth recommended that the summary of findings be provided to a ‘related 
entity’, which may be audited under section 17 of the AG Act. 

                                                            

158  Former member Hon Jon Ford MLC, Western Australia, Legislative Council, Parliamentary Debates 
(Hansard), 12 September 2012, pp 5633-4. 

159  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 40. 
160  ibid., p 40. 
161  ibid., p 41. 
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Recommendation 14:  The Committee recommends that the Treasurer amend 
section 25(2)(a) of the Auditor General Act 2006 to provide a summary of findings of an 
audit to a ‘related entity’. 

10.31 Section 35(3) permits a search in any office of an agency. However, the subsection 
does not refer to a subsidiary body or a related entity, which may also be subject to an 
audit. 

Recommendation 15:  The Committee recommends that the Treasurer amend 
section 35(3) of the Auditor General Act 2006 to permit a search in an office of a 
subsidiary body or related entity for the purpose of an audit. 

10.32 Section 35(5) places an obligation on the occupier of premises to provide an 
authorised person with all reasonable facilities ‘for the effective exercise of powers’ 
relating to the accessing of accounts, information, money and property. The 
subsection does not prescribe that reasonable facilities should be provided to the 
Auditor General. 

Recommendation 16:  The Committee recommends that the Treasurer amend 
section 35(5) of the Auditor General Act 2006 to require the occupier of premises to 
provide the Auditor General with all reasonable facilities for the effective exercise of 
audit powers. 

10.33 Section 36(2) overrides secrecy provisions in other legislation. However, the rules of 
statutory interpretation provide that the more recent statute takes precedence if there is 
a conflict between two statutes. That is, if a later statute creates an obligation or duty 
of secrecy or confidentiality in a particular situation, the Auditor General may not be 
able to obtain information in that situation. The subsection could be amended to 
ensure that the duty of secrecy or confidentiality is not overridden by newer 
legislation. 

Recommendation 17:  The Committee recommends that the Treasurer amend 
section 36(2) of the Auditor General Act 2006 to insert the words: ‘whether made before 
or after the commencement of this section’ after the words: ‘written law’ first occurs. 

The future of the Joint Standing Committee on Audit 

10.34 When the Estimates and Financial Operations Committee scrutinised the Auditor 
General Bill 2006, it recommended that a Joint Standing Committee on Audit be 
established. That committee was of the view ‘that such a joint committee will 
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considerably strengthen parliamentary involvement with, and oversight of, the Auditor 
General and maintain the independence of the Auditor General’.162 

10.35 The requirement to establish a Joint Standing Committee on Audit is contained in 
section 43 of the Act, which states: 

43. Joint Standing Committee on Audit 

The Houses of Parliament are to establish a Joint Standing 
Committee on Audit comprising an equal number of members 
appointed by each House. 

10.36 The Committee’s establishment was protracted and complicated, as the two Houses 
deliberated for many years over the composition of the Committee and the rules under 
which it would operate. The Committee was appointed on 13 June 2013. 

10.37 HWL Ebsworth recommended that the ‘retention of the JSCA as a committee of the 
Parliament be reviewed’163 on the grounds that the Committee rarely meets and the 
existing committees (the Public Accounts Committee and the Estimates and Financial 
Operations Committee) have a more active engagement with the Auditor General than 
this Committee. 

10.38 The Committee has considered the points made by HWL Ebsworth and agrees that the 
Committee has not proved to be an appropriate vehicle to perform its prescribed 
functions (listed in paragraph 1.1). 

Recommendation 18:  The Committee recommends that the Treasurer repeal 
section 43 of the Auditor General Act 2006 and transfer the prescribed functions to the 
Joint Standing Committee on Audit in this Act and the Financial Management Act 2006 
to the Legislative Council Standing Committee on Estimates and Financial Operations. 

10.39 Further, HWL Ebsworth recommends that if the Committee is retained, the AG Act 
should be reviewed to address the ‘somewhat haphazard fashion… [it refers] to the 
role and responsibilities of the PAC [Public Accounts Committee], the EFOC 
[Estimates and Financial Operations Committee] and the JSCA [Joint Standing 
Committee on Audit]’.164 These roles and responsibilities are listed in the table below. 

                                                            

162  Western Australia, Legislative Council, Standing Committee on Estimates and Financial Operations, 
Report 6, Financial Management Bill 2006, Financial Legislation Amendment and Repeal Bill 2006 and 
Auditor General Bill 2006, 21 November 2006, p 31. 

163  HWL Ebsworth Lawyers, Legislative Review of the Auditor General Act 2006 (WA), June 2016, p 43. 
164  ibid., p 42. 
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Table 

Roles and responsibilities for the Legislative Assembly Public Accounts Committee, the 
Legislative Council Standing Committee on Estimates and Financial Operations and the 
Joint Standing Committee on Audit 

Roles and responsibilities Public 
Accounts 

Committee 

Estimates and 
Financial 

Operations 
Committee 

Audit 
Committee 

[s. 8] Sets out the audit priorities of the 
Parliament 

 
Y 

 
Y 

 
N 

[s. 14(4)] Required to be notified if the Auditor 
General dispenses with the accounts of an agency 

 
Y 

 
Y 

 
N 

[s. 20] May request the Auditor General to carry 
out an audit 

 
Y 

 
Y 

 
N 

[s. 25(1)] The Auditor General may submit a 
report on an examination or investigation 

 
Y 

 
Y 

 
N 

[s. 44] May make recommendations on the 
budget or organisational structure of the OAG 

 
N 

 
N 

 
Y 

[s. 46(3)] May receive information obtained in 
the course of an audit engagement 

 
Y 

 
Y 

 
Y 

[s. 48] Review the operation and effectiveness of 
the AG Act 

 
N 

 
N 

 
Y 

[Sch 1, cl 1(2)] Minister must consult on the 
selection criteria to appoint the Auditor General 

 
Y 

 
Y 

 
N 

[Sch 1, cl 1(3)] Minister must consult on the 
recommended appointee for the Auditor General 
position 

 
 

Y 

 
 

Y 

 
 

N 

[Sch 1, cl. 7(4)] Inquiry into, and report on, any 
motion for suspension or removal of the Auditor 
General referred by either House of Parliament 

 
 

N 

 
 

N 

 
 

Y 

[Sch 1, cl 8(2)] Minister must consult on Acting 
Auditor General 

 
Y 

 
Y 

 
N 

10.40 The Committee does not consider it necessary for the powers in the AG Act that 
currently reside with the Public Accounts Committee or the Estimates and Financial 
Operations Committee to be extended to this Committee. The Committee considers 
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that there is little value that this Committee could provide that would not already be 
provided by those committees. Further, although the Committee has the exclusive 
responsibility to make recommendations on the budget or organisational structure of 
the OAG or to review the AG Act, there is nothing to preclude those two committees 
from performing that role as need arises. 

Funding the performance and legislative review of the operation and effectiveness of the 
Auditor General Act 2006 

10.41 Despite section 48(3) of the AG Act requiring the Committee to ‘appoint a suitably 
qualified person… to conduct a review’, the AG Act does not make funds available to 
be able to conduct such a review.165 

10.42 The Committee found it necessary to seek funds from the President of the Legislative 
Council and the Clerk of the Parliaments, who were required to petition the 
Government for those funds. The Legislative Council was able to secure funds for this 
review as part of the 2015-16 Budget. 

10.43 The Committee recognises that the current arrangements for funding are not ideal and 
has recommended changes to ensure that scheduled reviews occur as expeditiously as 
possible. 

Recommendation 19:  The Committee recommends that the Treasurer consult with the 
Department of the Legislative Council on the budget for the review prior to a 
scheduled review and allocate funding for that review in the relevant budget year. 

The structure of the performance and legislative reviews 

10.44 The AG Act is unique among other Australian jurisdictions in that it requires both a 
performance and legislative review.  

10.45 The AG Act envisages the performance and legislative review be conducted in the one 
process. However, the Committee resolved to conduct the performance and legislative 
review in two separate processes—a performance review and a legislative review. The 
Committee considers that the expertise required to conduct a performance review is 
sufficiently different from the expertise required to conduct a legislative review that 
the performance and legislative review should be conducted separately. Further, 
having separate reviews would ensure that specialist firms would be able to apply. 

10.46 The Committee considers that having two separate reviews has been very beneficial to 
this review process. 

                                                            

165  Western Australia, Joint Standing Committee on Audit, Report 2, Review of the Auditor General Act – 
Appointment of Reviewer, 17 October 2013, pp 1-2. 
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Recommendation 20:  The Committee recommends that the Treasurer amend 
section 48 of the Auditor General Act 2006 to require separate reviews into the 
performance of the Auditor General’s functions by the Auditor General and the Office 
of the Auditor General and the operation and effectiveness of the Auditor General 
Act 2006. 

The reviewers 

10.47 The Committee considered that the requirement to appoint a suitably qualified person 
placed an obligation on the Committee to appoint an external reviewer. The 
Committee considers that a legislative review could be undertaken in-house,166 with 
that person working with the committee, and it is appropriate to provide the committee 
undertaking the review with this option. It is less likely that an in-house reviewer 
could be appointed to conduct a performance review. 

Recommendation 21:  The Committee recommends that the Treasurer amend the 
Auditor General Act 2006 to provide the Parliament with the option to undertake the 
legislative review of the operation and effectiveness of the Act. 

Regularity of reviews 

10.48 The Committee also considered how frequently the separate performance and 
legislative reviews should occur. The frequency of performance reviews diverges 
considerably between the jurisdictions. For example, the Commonwealth provides for 
‘at any time’167, New South Wales requires ‘at least once every four years’168 and 
South Australia does not provide for any review.169 

10.49 The Committee supports the current practice of reviewing the performance of the 
Auditor General’s functions by the Auditor General and the OAG every five years. 
The OAG is subject to peer review through the Australian Council of 
Auditors-General from time-to-time.170 

10.50 The Committee considers that it is appropriate for the performance review to occur in 
the second and seventh years of an Auditor General’s ten-year contract. 

                                                            

166  As occurred with the statutory review into the jurisdiction and operation of the State Administrative 
Tribunal, pursuant to the State Administrative Tribunal Act 2004 s 173. 

167  Auditor-General Act 1997 (Commonwealth) s 45. 
168  Public Finance and Audit Act 1983 (New South Wales) s 48A. 
169  Public Finance and Audit Act 1987 (South Australia). 
170  Office of the Auditor General, Transparency Report, November 2015, p 17. 
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Recommendation 22:  The Committee recommends that the Treasurer amend 
section 48 of the Auditor General Act 2006 to require a performance review in the 
second and seventh year of Auditor General’s contract. 

10.51 The Committee considers that every five years for a legislative review is too frequent 
and unnecessary, especially once the first review has occurred. The first review (this 
review) has identified a number of issues with the legislation. A less frequent schedule 
would not preclude a parliamentary body from examining the AG Act as specific 
issues arise. 

Recommendation 23:  The Committee recommends that the Treasurer amend 
section 48 of the Auditor General Act 2006 to require a review of the Act to occur every 
ten years. 

10.52 During the former Public Accounts Committee’s consideration of the Auditor General 
Bill 2005, it identified a number of issues that warranted further examination as part of 
a future review of the AG Act. These issues became the considerations listed in 
section 48(2) of the Act. 

10.53 The Committee considers the list of considerations in section 48(2) of the AG Act 
overly prescriptive, even though there is a ‘catch all’ provision at section 48(2)(f). A 
future review section should be in similar terms to section 85(4)(b) of the Financial 
Management Act 2006, which provides: 

(4) The Joint Standing Committee on Audit —  

(a) … 

(b) in the course of that review, may consider and have 
regard to any matters that appear to the Joint 
Standing Committee on Audit to be relevant to the 
report or the operation and effectiveness of this Act. 

Recommendation 24:  The Committee recommends that the Treasurer amend 
section 48(2) of the Auditor General Act 2006 to remove subsections (b) to (e). 

Timing for the next review 

10.54 The AG Act requires that the Committee conduct its next review in 2017, which is the 
second five-year anniversary of the commencement of the Act. 

10.55 The Committee notes that if the recommendations in this Report are enacted, there 
would be no requirement for the Committee to undertake a review in 2017. Otherwise, 
the Committee can see no benefit in conducting the next review in 2017.  
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11 CONCLUSION 

11.1 The Committee’s statutory review of the operation and effectiveness of the AG Act 
has been a useful and productive exercise. The Committee examined many issues and 
has identified a number of important matters that must be addressed to enhance the 
operation and effectiveness of the AG Act. 

11.2 The Committee commends its Report to the Legislative Council and the Legislative 
Assembly. 

 
Hon Ken Travers MLC 
Chair 
 
25 August 2016 
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