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MANDATORY SENTENCING FOR METHYLAMPHETAMINE OFFENDING 

The purpose of this Briefing Note is to outline the potential impacts on the 
ODPP and the criminal justice system if mandatory sentences are introduced 
in relation to methylamphetamine offending. 

Current Penalties and Proposed Legislative Changes 

Under section 6(1) the Misuse of Drugs Act 1981 (WA) (MDA) the current 
pena Ities for possession with intent to sell or supply, manufacture or selling 
and supplying methylamphetamine are: 

Amount Penalty MDA 

Imprisonment for a term not 
s9(1) 

Summary 4g or less exceeding 4 years and a fine not 
exceeding $5 000 or both 

s34(2)(b) 

Imprisonment for a term not 
Indictable Over 4g exceeding 25 years and a fine not s34(1)(a) 

exceeding $100 000 or both 

A mandatory minimum sentence of a term of imprisonment of at least 6 
months (with the Court being unable to suspend the term of imprisonment) 
applies under section 34(3) of the MDA for any second and subsequent 
offence(s) by an adult offender convicted of selling or supplying, or offering 
to sell or supply a prohibited drug (including methylamphetamine) to a child. 

Offences involving the manufacture or cultivation of prohibited drugs or 
plants or possession of certain substances which result in endangerment or 
harm to children also have particular sentencing requirements under section 
34( 4) and (5) of the MDA. In particular, where a child suffers bodily harm in 
a case of manufacture or cultivation of a prohibited drug or plant, a 
mandatory minimum sentence of 12 months' imprisonment must be imposed 
(the Court is unable to suspend the term). 

In relation to the current indictable penalty for methylamphetamine offences 
I note the intended legislative amendments to increase the maximum 
penalty applicable where the amount of methylamphetamine possessed with 
intent to sell or supply is over 28g from 25 years' imprisonment to life 
imprisonment. 
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Proposed Mandatory Sentences 

You have asked me to comment on likely impact of mandatory minimum 
sentences for methylamphetamine offending in the context of recently 
publicised statements by the Leader of the Opposition. 

It is not entirely clear to what extent the mandatory minimum sentences are 
proposed to apply. 

During the recent election campaign, the Liberal Party published a policy 
proposing the following mandatory minimum sentences in relation to 
methylamphetamine offences: 

Amount Mandatory Minimum Sentence 

Tier 1 Up to 109 12 months imprisonment 

Tier 2 109 - 50g At least 5 years imprisonment 

Tier 3 50g - 200g At least 10 years imprisonment 

Tier 4 Over 200g At least 15 years imprisonment 

However, it is not clear if the more recent comments indicate persistence 
with this policy position or a more general mandatory minimum sentence. 

Accordingly, my comments on potential impacts must necessarily be general 
in nature. 

Likely Impacts of Mandatory Sentences 

As you are aware, offending related to methylamphetamine in Western 
Australia is prevalent. The number of people charged with trafficking, to 
varying degrees, of methylamphetamine[ is a very significant contributor to 
the overall burden on the criminal justice system. 

Presently, the MDA provides that a person in possession of more than 2g of 
methylamphetamine is presumed to be in possession of that drug with intent 
to sell or supply it to another. If the amount is greater than 4g, that charge 
must be dealt with on indictment. 

The presumption can be rebutted if the tribunal of fact is satisfied, on the 
balance of probabilities, that the quantity of the drug was possessed solely 
for personal use. In such a case a person will be convicted of the alternative 
offence of simple possession of the prohibited drug. 

(a) Impediment to Early Resolution 

If mandatory sentences are introduced in relation to methylamphetamine 
trafficking it will undoubtedly result in a greatly reduced number of pleas of 
guilty. Offenders are significantly less likely to enter a plea of guilty in 
relation to an offence which involves a mandatory minimum term of 
imprisonment. 
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One reason for this is that the imposition of mandatory minimal at the lower 
range{ renders the discount able to be given for a plea of guilty either 
worthless or almost worthless. This is because the sentence imposed at the 
lower end of the range will be no more than the minimum sentencel whether 
there is a plea of guilty or not. This reduces and often will entirely remove 
the incentive to plead guilty at an early opportunity or at all. An accused, 
knowing that on conviction their sentence will be the same whether they 
plead guilty or not, will likely take the chance to have a criminal trial in the 
hope of being acquitted or found guilty only of the lesser offence of simple 
possession. 

(b) Consequent increase in criminal trials and appeals 

The result Of. such a provision would be a very substantial increase in the 
number of trials for methylamphetamine trafficking in both the Magistrate's 
Court of Western Australia (for summary offences involving up to 4g) and 
the District Court of Western Australia (for indictable offences involving more 
than 4g). 

The consequent burdens on the prosecution (be it Police Prosecution Division 
or the ODPP), the defence (including Legal Aid and the Aboriginal Legal 
Service) and the Courts should not be underestimated. 

In addition/ mandatory sentences in relation to methylamphetamine 
offending would be likely to result in a greater numbers of appeals against 
conviction. 

(c) Increased burden relatinq to Expert Evidence 

The likely increase in the number of methylamphetamine trials would also 
result in a greatly increased requirement for expert evidence regarding 
methylamphetamine trafficking. When a plea of guilty is entered, the 
prosecution is no longer required to source evidence it would otherwise 
require for trial. This particularly applies to expert evidence. 

This is an area in which WA Police are already indicating a severe lack of 
resources and available experts; however, it is essential to prosecuting such 
matters that jurors are provided with sufficient evidence to make an 
informed decision. 

The effect would be that more senior police officers with sufficient expertise 
would be required to provide a witness statement. As a result of Court of 
Appeal authority/ those officers are usually required to be independent of the 
investigation. The already significant imposition on front line police 
resourcing would be increased. 

There would also be a substantial additional burden on PathWest, which 
would be required to analyse packaging, scales, and items connected with 
the prohibited drugs, which does not occur when a plea of guilty is entered. 

In addition, there would be an increased workload on the ChemCentre and 
their chemists who undertake more advanced forensic analysis of the seized 
drugs. 
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Finally, the Forensic Division of WA Police would also be required to 
undertake more analysis and reporting. 

Apart from the reporting in each case, the experts would all need to attend 
Court to give evidence in the additional trials, thus preventing them from 
attending to their core work of undertaking forensic testing. 

Cd) Fails to take into account circumstances of the offender 

Mandatory minimum sentenCing in relation to methylamphetamine offences 
would prevent the Court taking into account important circumstances 
relating to the offender such as mental health issues, successful attempts to 
rehabilitate in relation to drug offending and other exceptional 
circumstances. As such, there can be a disincentive to rehabilitation efforts 
before sentenCing. 

(e) Creates inequity between drug offenders 

Mandatory sentences relating purely to methylamphetamine offences would 
create an anomaly whereby offences of drug trafficking involving other drugs 
of an equally serious nature would likely result in more lenient sentences, as 
no mandatory sentence would apply. This could result in unjust outcomes 
for offenders, or diversion to other, equally serious, prohibited drugs. 

Further, whether the mandatory minima apply to a range of quantities, or a 
minimum quantity, at the margins there will be an inability to distinguish 
between offenders whose conduct is of very different criminality. For 
example, the Liberal Party election policy would require that an offender with 
109 of methylamphetamine could conceivably receive the same mandatory 
sentence as one with 49g. 

As we have raised in previous briefing notes, it is not possible to exactly 
quantify the number of cases which would be affected by mandatory 
minimum sentences for methylamphetamine offending, as neither WA Police 
nor the ODPP keep records of the type or quantity of drugs involved in 
particular prosecutions. 

However, it is clear that the imposition on the criminal justice system of 
mandatory minimum sentenCing in this area of prolific offending would be 
extremely resource intensive. 

Current sentenCing practices 

In this context, it is appropriate to note that there is no noticeable recent 
increase in the number of State Appeals alleging inadequate sentencing for 
methylamphetamine trafficking. 

Further, as was stated by McLure P in The State of WA v Johnson1 

"The overwhelming majority of offenders convicted of offences 
against s 6(1) of the Act are sentenced to terms of immediate 
imprisonment...[T]he imposition of a suspended term is/ as a 

1 [2010] WASCA 187 at [23]. 
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matter of fact, exceptional. The number of suspended terms of 
imprisonment (conditional or otherwise) upheld or imposed on 
appeal in recent times can be counted on the fingers of one 
hand". 

This statement has been endorsed in more recent cases such as Waters - v 
- Wiggei2 and l in relation to even small quantities of prohibited drugsl 

Ness [No 21 -v- The State of Western A ustralia 3 
• 

In the recent Court of Appeal decision of The State of Western Australia 
- v - Nillson4 the Court stated that it was a mistake for the sentencing 
Judge to conclude that there had been a "softeninglf of approach to 
methylamphetamine traffickers such as the respondent in that case. The 
Court upheld the State's appeal against sentence. 

If you have any queries or wish to discuss this further, please do not 
hesitate to contact me. 

~"; .' 

~
. ,)/ J 

/y-?;<::~/ , /' v ________ .J 
Amanc;it3 Forrester SC 
DIREeTOR OF PUBLIC PROSECUTIONS 
L·,/ 
5 May 2017 

2 [2017] WASCA 46 at [85]. 
3 [2013] WASCA 56 at [34J Buss JA. 
4 [2017] WASCA 68. 


