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Legislative Council 

Question without notice 
of which some notice has been given 

(15 August 2017) 

Hon Alison Xamon MLC to the Minister for Education: 

I refer to the Heads of Agreement between the Education Department and the International 
School of Western Australia and I ask-

1. Will the Minister please table this document? 
2. If no to 1, why not? 

Answer 

I thank the Honourable Member for some notice of the question. 

1. Yes. [5ee+a-b-le€l-papef-N.e. J. 
Please note the document referred to as the Heads of Agreement with ISWA is titled 
"Non Legally Binding Commercial Lease Terms - 203 St Brigids Terrace, Doubleview" 

2. N/A 

I 
MINISTER FOR EDUCATION AND TRAINING 



NON LEGALLY BINDING COMMERCIAL LEASE TERMS - 203 St Brigids Terrace, Doubleview 

Date: 27 September 2016 

This term sheet (including as may be amended from time to time) is not legally binding, and is not 

intended to create legal rights or obligations. The proposal contemplated in this term sheet is 

exploratory in nature. should exploratory discussions between the Department of Education and The 

Australian Association for International Education Inc (ABN 99 023 470 408), trading as the 

International School of Western Australia (ISWA) result in a well-defined and mutually acceptable 

proposal, the Department of Education will seek all necessary internal State of Western Australia 

(State) government approvals to further progress such proposal. Such internal State government 

approvals will include (but not be limited to): 

i) Formal approval of the Minister for Education or delegated authority at their sole discretion; and 

ii) Funding approval from the Department of Treasury to construct all necessary buildings, 
infrastructure and improvements on the Premises. The amount offunding required will be at the 
Landlords sole discretion. 

To the extent such matters cannot be resolved to the satisfaction of the State prior to entering into 

legally binding agreements, any legally binding agreements entered into by the parties may be subject 
to conditions precedent, which may include (without limitation): 

i) The Landlord obtaining all necessary approvals to construct the facilities required under this 
proposal. The terms and conditions of any approval are to be to the absolute satisfaction of the 
Landlord. 

ii) The Landlord obtaining the approval of the Western Australian Planning Commission to the term 
of the Lease (if required). 

In the event: 

(i) the parties are unable to agree a mutually acceptable term sheet; 

(ii) the parties are able to agree a mutually acceptable term sheet, but internal State approvals are not 

obtained; or 

(iii) internal State approvals are obtained, but the parties are unable to agree mutually acceptable 
legally binding agreements, 

then unless the parties otherwise agree, the proposal contemplated in this term sheet (as amended 

from time to time) will not be further advanced, and neither party will have any claim against the other 

arising in relation to this term sheet (as amended from time to time) or the associated negotiations. 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

Landlord 

Tenant 

Land 

Premises 

Use of Premises 

Term 

lease Commencement 
Date 

Option (s) to Renew 

Minister for Education. 

The Australian Association for International Education 
Incorporated ('15WA'). 

203 5t Brigids Terrace, Doubleview contained on Lot 13395 on Plan 
194497, Certificate ofTitle Volume: 2668 Folio: 1. 

The final area is to be as allocated on the attached plans and will 
include the existing structures and the buildings that are to be 
constructed as detailed in the Landlord's Works (as described in 
Item 17 below). 

The final land area and individual buildings areas are to be surveyed 
upon completion of the Landlord Works by the Landlord at the 
Landlord's cost. 

The Premises shall be used for education purposes being a primary 
and high school from Kindergarten to Year 12 and all ancillary uses 
associated with such ('Permitted Use'). 

Any change from the Permitted Use requires the prior written 
consent of the Landlord, which can be withheld at the Landlord's 
sole discretion. If the Landlord approves the change in use, then it 
will be the Tenant's responsibility to obtain any statutory or 
municipal approvals required at the Tenant's cost. 

Twenty-Eight (28) years from the Lease Commencement Date. 

The Lease will commence on the date relocation to the new 
premises occurs. Practical Completion of the Landlord's Works is 
estimated to be IJune 2019. 

If Practical Completion ofthe Landlords Works occurs on or before 
1 June 2019 the Landlord acknowledges that the Tenant will 
relocate during the June/July 2019 ISWA term break. In the event 
that Practical Completion does not occur on or before 1 June 2019 
then the relocation will occur during the 5eptember/Octoberterm 
break. Should the relocation not occur in the September / October 
break the relocation will occur upon the next school break 
following Practical Completion. 

One (1) period of seven (7) years by providing the Landlord with 
nine (9) months written notice subject to the below. 

Alternatively the Tenant and Landlord can by mutual agreement 
extend the Option to Renew period from seven (7) years to 
fourteen (14) years. The Tenant must request the extension of the 
Option to Renew period at least 18 months prior to the expiry of 
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9. 

10. 

11. 
--C' 

12. 

Tenant Right to 

Terminate 

Net Rent 

Rent Reviews 

Outgoings 

the Term. The Landlord and Tenant must reach agreement prior to 
the Option to Renew needing to be exercised by the Tenant. In the 
event that agreement is not reached then the Tenant can exercise 
the Option to Renew for seven (7) years. 

The Landlord agrees that the same provisions as outlined in Clause 
24.5 ofthe Existing Lease giving the Tenantthe rightto terminate 
the Existing Lease will be included in the Lease document. 

The Net Rent at Lease Commencement will be that as currently 
passing at the City Beach High School Site and documented in the 
Existing Lease. From 22 January 2027, the Net Rent is to be 
determined as outlined in Rent Reviews below (Item 11). 

The Net Rent will be increased in accordance with the 
requirements of the Existing Lease until the Existing Lease expiry 
date being 21 January 2027 (following the exercise of the Options 
described in Item 8 above). 

On 22 January 2027, the Net Rent will be set to $735,000 plus GST 
indexed by CPI (all groups for Perth) from 1 July 2020 until the 
nearest quarterly CPI (all group for Perth) to 21 January 2027 as 
published by the Australian Bureau of Statistics). 

Thereafter the Net Rent will be increased on 21 January annually 
by CPI. 

The Tenant will contribute to Statutory Outgoings only (if 
applicable). For the avoidance of any doubt 'Statutory Outgoings' 
will include Council and Water Rates together with Land Tax on a 
single holding basis, and any other rates, taxes or charges which 
are currently payable (or which become payable in the future) by 
the Landlord in respect of the Premises or the Land on which the 
Premises are located. 

The Statutory Outgoings (if applicable) are payable by the Tenant 
in the proportion that the area of the Land (which is subject to 
survey by the Landlord) bears to the total Land that is subject to 
the Statutory Outgoings. If the Statutory Outgoings are only 
assessed due to the Tenants use of the Premises then these will be 
for the care of the Tenant. 
The Landlord must make copies of all records relating to the 
Statutory Outgoings available for the Tenant at the same time as 
issuing a Tax Invoice relating to the Statutory Outgoings. 

The Tenant will pay for any services (i.e. electricity, water, gas and 
telecommunication) provided to the Premises that are directly 
metered or charged to the Premises (including sewerage) and 
attributed to the Tenant's use of the Premises. 
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13. 

( 
14. 

15. 

16. 

Building Repair and 

Maintenance 

If any services are not directly metered to the Premises, the Tenant 
must pay the Landlord for the services that are attributed to the 
Tenants use on the proportion of land area as determined above. 

All non-structural repairs and maintenance of the Premises 
(including any building, improvements and items of infrastructure 
that have been installed by the Landlord) will be at the Tenant's 
cost and the Tenantwill arrange for its own maintenance contracts 
and works to occur throughout the Term and any extension as per 
the Existing Lease. 

During the term of the Lease the Landlord will be required to 
undertake structural maintenance on the buildings and structures 
owned by the Lessor, if required. 

Cleaning/Waste Disposal The Tenant shall be responsible for cleaning any buildings and 
improvements that have been installed by the Landlord on the 
Premises (including all waste disposal) on a regular basis. 

Premises Grounds 

Maintenance 

Insurances 

The Tenant will undertake at its cost regular cleaning, gardening to 
the Premises (Land and Buildings). 

The Tenant will maintain all necessary insurances over the 
Premises and any improvements constructed thereon. The Tenant 
acknowledges that the risks covered by the Tenant's indemnity will 
include; 

(i) full reinstatement cover in respect of all building and 
improvements erected on the Premises; 

(ii) Public liability insurance for at least $20 million. The 
Landlord may request additional coverage (at all times 
acting reasonably) in relation to public liability cover; and 

(iii) Workers Compensation Insurance. 

The Tenant will use its best endeavours to ensure that the 
insurance policy or policies will; 

(al note the Landlord, and their respective employees, agents 
and other contractors for their respective rights and 
interests; 

(b) require that the Landlord be notified before the policy is 
allowed to be cancelled, or lapsed, materially altered or 
VOided; 
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17. Landlord's Works 

\ 
l . ( 

(c) require that the Landlord be notified of any claims which 
may materially erode the Tenant's cover under the policy; 

and 

(d) include a cross liability endorsement. 

The Landlord shall, at its cost, reach Practical Completion of the 

Buildings by 1 June 2019. 

The Landlord will construct the Buildings forming part of the 

Premises in accordance with the Architectural Brief (which will 

include the Masterplan, Site Plan and Dilapidation Report) 

attached as Annexure 1. The Landlord will ensure that any 

asbestos on site will be removed or contained to conform with 

current standards for Department of Education refurbishments. 

The Landlord must obtain the Tenants approval prior to any work 
being carried out by the Landlord but the Tenant cannot 
unreasonably withhold condition or delay such approval, provided 
that the Landlord has complied with the Architectural Brief. 

All buildings including the fitout installed by the Landlord is to be 
designed to be fit for purpose. 

For the purpose of clarification the Tenant will provide its own 
loose furniture. 

The Landlord will obtain comment by the Tenant to its schematic 
design and shall take into account any reasonable comment or 

. requirements of the Tenant during this stage. The schematic design 
following agreement will be attached to the Agreement for Lease. 

Approval by the Tenant (which cannot be unreasonably Withheld 
delayed or conditioned) will also be sought to the final design 
development which will be utilised to prepare the tender 
documents. 

The Tenant will be provided with fourteen {14} days to provide its 
comment to the design development plans. If a formal response is 
not received, then the Landlord will take this as approval to the 
plans and specifications. 

The Tenant has the right to review the Building against the 

requirements of the Architectural Brief and design development 

plans throughoutthe construction of the Building and the Tenant 

and its nominated consultants will be provided with site access 

and documentation to enable this to occur. 
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18. Practical Completion 

l ( 

Ultimately the Agreement for Lease will contain a provision to 
enable the final agreed architectural drawings (schematic design), 
services specifications and performance criteria of the Landlord 
Works to be attached. 

In addition, the Landlord will pay all reasonable Tenant's cost of 
relocation including but not limited to Project Management, 
Removalist, Real Estate Advisor, Architect, Media Consultant, 
Services Consultant, Stationery and reconnection of Services. 
Where possible the Tenant is to provide an estimate or quotation 
to the Landlord prior to incurring the cost. The Tenant will be 
reimbursed within 30 days of the provision of a valid tax invoice. 

Practical Completion is to occur on or before 1 June 2019. 

Relocation will occur at the next school break following 

achievement of Practical Completion. 

Praclical Completion is that stage in carrying out and completion 

ofthe Landlord Works (in accordance with the Architectural Brief 

and Tenant approved plans and specifications) when: 

(a) the Building and Premises are complete except for minor 

omissions and incomplete works and defects: 

(i) which do not prevent the buildings from being 

capable of being used for its intended purpose in 

accordance with the Lease; 

(ii) the existence and rectification of which will not 

prejudice the convenient use of the buildings; and 

(iii) which do not cause any legal restriction on the use or 

the occupation of the Premises. 

(b) the Landlord has: 

(i) obtained and provided to the Tenant all statutory 

certifications required under relevant authorities, 

codes and legislation required to occupy the 

Premises; and 
(iI) obtained and provided to the Tenant all relevant 

occupancy permits and classification of the Premises, 

Practical Completion will be determined by the Landlord's 

Architect. The Tenant representative will meet with the 

Landlord's Architect and be allowed to inspect the Buildings 

forming part of the Premises and any relevant information to 

ensure that they are satisfied that the definition of Practical 
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Completion can be achieved. The Tenants representative will 

advise the Landlord's Architect of any concerns that they have 

and the Landlord's Architect must take this into account when 

making a determination regarding Practical Completion. 

The Landlord must also provide all certificates, warranties, 

operating manuals, as built documentation and other 

information required within thirty (30) days of Practical 

Completion. 

The Tenant will be provided with a notice by the Landlord sixty 

(60) days prior to Practical Completion to undertake a review of 

the Buildings and Premises. The Landlord will ensure that access 

is granted at the request of the Tenant to the Tenants 

consultants and agents and that the base building consultants 

and builders provide all necessary information as requested by 

the Tenant or its consultants to undertake a review including 

reasonable commissioning data. 

19. Tenant Site Access During The Tenant will be provided with access monthly during 

20. 

construction construction to ensure that the building is being constructed in 
accordance with the agreed specifications. The access will only be 
provided on an escorted basis (with the Landlord's appointed 
builder who will have control of the site). The Tenant will have the 
rightto raise any concerns during the required PCG (Project Control 
Group) meetings. The Landlord will consider the comments raised 
and will provide clarifications. Should the Tenant not be satisfied, 
then the issues can be raised through the Dispute Resolution 
process (see Item 31). 

peG 

In this regard the Tenant must ensure that its contractor, 
employers and any person accessing the Premises follow all terms 
and conditions as provided by the Landlord or it appointed builder 
for this access. 

The Landlord will conduct a PCG with the Tenant once a month 
during the design and construction of the Building until Practical 
Completion. Each party will nominate a representative to attend 
the PCG. The Landlord will provide a report prior to the PCG 
outlining the progress of the Buildings and highlighting and any 
timing variations from those agreed as part of the Agreement for 
Lease. The Landlord or the Landlord's nominated representative 
will take the minutes of the PCG and distribute to all relevant 
parties within a reasonable timeframe after the meeting 

As part of the PCG either party may raise queries or concerns 
regarding the project and either party will endeavour to respond 
within an agreed timeframe. The PCG will have the authority to 
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21. 

'( 

22. 

23. 

Shared Oval and Hard 

Court Facilities 

Alcohol on the Premises 

Tenant's Works 

make recommendations and make decisions within each parties 
delegated authority to vary the requirements of the project as 
outlined in the Agreementfor Lease. Variations from agreed terms 
or documentation can only occur in writing between the parties. 

The Tenant will have the right to share with the Doubleview 
Primary School the oval and hard court facilities and gymnasium as 
marked in Annexure 2. The Landlord acknowledgesthatthe Tenant 
will be provided as a baseline an equal sharing of the use of these 
areas in relation to time and the facility. 

The administration of these facilities will be co-ordinated with the 
delegated representative of the Doubleview Primary School and 
the Tenant through a separate committee. 

The costs of maintaining these facilities will be shared equally 
between the parties. 

The Tenant must adhere to Landlord policies in relation to the sale 
or consumption of alcohol within the Premises as varied from time 
to time. The current policies can be located on the link below. 

http://www.det.wa.edu.au/policies/detcms/policy-planning-and
accountability/policies-framework/policies/alcohol-on-sch001-
prem ises.en ?cat-id=3457100 

The Tenant is to have the right to alter the refurbished and/or 
constructed buildings or to construct any buildings and 
improvements on the Land. The Tenant must first obtain the 
Landlord's approval prior to any work being carried out but the 
Landlord cannot unreasonably withhold or delay such approval. 

The Landlord must assist the Tenant to obtain all required 
municipal authority or other approvals for the construction of any 
building or improvement on the Premises prior to commencement 
of the Tenant's Works. The Tenant must pay the reasonable cost 
of obtaining all such approvals. In addition, the Tenant (or 
nominated representative) will ensure that any buildings or 
improvement to be erected on the Premises are constructed in 
accordance with all necessary Australian Standards and the 
Building Codes of Australia and any approval condition provided by 
the Landlord. 

The Tenant will bear all costs associated with the construction of 
any Tenant's Works or obtaining such approval. 

For clarity the Tenant will make application to the relevant 
municipal and/or State Government bodies at its own risk. 
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24. 

25. 

26. 

27. 

28. 

Tenant's Additional 

Obligations 

Tenant indemnity 

Sunset Date 

Naming & Signage 

Subletting and other 

dealings 

The Tenant agrees to: 

(a) comply with all applicable laws and the requirements of 
authorities in connection with the Premises; 

(b) keep the land and all improvement erected on the 
Premises in a clean, safe and good condition; 

(cJ not conduct any illegal or unlawful activities or conduct an 
offensive business on the Premises or do anything on the 
Premises which causes nuisance, damage or disturbanceto 
any occupier of any nearby property; and 

(d) comply with all applicable environmental laws and any 
notice or order from any authority in relation to the 
Premises or any contamination or environmental incident. 
on the Premises. 

The Tenant must indemnify the landlord against any liability, loss, 
and damage or expense suffered or incurred by the Landlord 
ariSing from the Tenant's occupation or use of the Premises. 

The landlord must commence construction of the building and 
improvements by 31 December 2017 or another date mutually 
agreed by the parties. If the Landlord has not commenced 
construction of the facility or formally awarded the construction 
contract by this date, the Landlord or Tenant may terminate the 
Lease by written notice. 

For clarity the Existing Leasewould remain in place through to 2027 
should this situation arise. 

The Tenant will be granted the rightto name and install signage to 
any building or improvement on the Land. 

Any signage and naming will be subject to Landlord approval who 
will have the right to reject any name or sign age at its sole 
discretion If the Landlord believes that it is any way offensive. 
The Tenant shall be responsible for seeking any relevant statutory 
approvals and the costs of supplying, installing, maintaining and 
removal of any sign following Landlord approval. 
The location and extent of the Building signage is to be at the 
Tenant's sole discretion. 

For clarity the Tenant will be responsible for the cost of supply, 
installation, maintenance and removal of such sign age at expiry of 
the Term. 

The Tenant shall have the right to sublet all or part of the Premises 
subject to the Landlord's consent, which can be withheld by the 
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29. 

( 

30. 

31. 

Reinstatement 

Goods & Services Tax 

(GST) 

Dispute Resolution 

Landlord at its absolute discretion. In the event that the Tenant 
sub-leases a significant portion of the Premises then at the 
Landlord's discretion the Lease will come to an end within a period 
agreed acting reasonably. 

The Tenant must not in any other way deal with or encumber the 
Lease. The Landlord acknowledges however that there may be a 
mortgage over the Lease during the Term. The mortgagee will be 
required to agree to the terms and conditions of the Lease without 
alteration or enter into a Tripartite arrangement with the Tenant 
and Landlord. In no way is the Tenant to mortgage any of the 
Landlord's Buildings. 

At the expiry of the Term, the Tenant shall not be responsible for 
any make good or the removal of any buildings installed by the 
Landlord. Unless agreed otherwise by the Landlord and the Tenant 
the Tenant will be responsible for the removal of any building 
installed by the Tenant and to leave that area where a building has 
been removed in a clean and level condition. 

Unless otherwise agreed by the Landlord all buildings installed by 
the Landlord are to be left in a good condition, fully operational 
and in a clean and tidy condition. 

The Tenant will however have to remove its equipment, fitout and 
loose furniture not linked to the efficient functioning of the 
buildings and infrastructure (and associated improvements), and in 
the event that the Tenant has caused any damage by doing such 
will be responsible for repair of the buildings. 

The Tenant will be required to pay GST as it applies to payments 
under the Lease. 

All amounts referred to in this proposal do not include GST, which 
is payable in addition to those amounts at the GST rate applicable 
at the time of supply and subject to the inclusion of a mutually 
agreeable GST provision and the positive obligation on the parties 
to provide valid Tax Invoices on all payments prior to payment 
being due. 

In the event of a dispute between the parties the Tenant and 
Landlord (or their delegated representatives) in the first instance 
must meet to try and reach agreement, both acting reasonably. In 
the event agreement cannot be reached within thirty (3D) days 
then the dispute can be progressed to Dispute Resolution as 
outlined below. The determination will be binding on the parties 
and any cost is to be shared equally. 

10 



r 

I! 

I! 
Ii 
J! 

• Ii 

.. 
·1 , 

i f , l 

! [ 

I [ 
! 

, ! 

! i 

I' 
! I 

'. 

i 

I. 

' .. 

32. 

33. 

Termination 

Existing Lease 

Except as documented elsewhere in this document a general 
Dispute Resolution process will be included in the Lease. 

The clause will be drafted on the basis that any dispute will be 
issued to the president/ chairperson of the relevant professional 
body to nominate a determinator with sufficient experience in the 
area of dispute to make an appropriate determination (except for 
the case of a legal issue which will be determined by the courts). 

An event of default occurs when: 

(a) 

(b) 

there is an insolvency of one or more of the parties 
comprising the Tenant; or 

the Tenant assigns the Lease or creates an 
Encumbrance other than with the prior consent of 
the Landlord; or 

(c) the Tenant abandons the Premises; or 

(d) 

(e) 

(f) 

(g) 

the Tenant fails to perform its repair or 
maintenance obligations under the Lease and 
which, in the Landlord's reasonable opinion, has 
the potential to create a material safety issue; or 

the Tenant fails to obtain or maintain the 
insurances required under the Lease; Of 

The Tenant does not pay the Net Rent within 28 
days of a valid tax invoice being provided; or 

The Premises are not used for the Permitted Use. 

In the event of a default the Landlord must advise the Tenant in 
writing of the default. The Landlord's notice must identify the 
event of default and request that the default be rectified within a 
reasonable timeframe given the type of default. 

Should the .Tenant not rectify the default within the requested 
timeframe then the Landlord must provide a second notice to the 
Tenant again outlining the reasons for the default. At the same 
time of issuing the second notice to the Tenant the Landlord will 
also issue a copy of the notice to the Mortgagee. Thesecond notice 
will provide a period of 6 months to rectify the default. In the event 
that the default is not rectified within the six (6) month period the 
Landlord will have the right to terminate the Lease with no 
compensation to be paid to the Tenant. 

The existing Lease between the Landlord and Tenant dated 19 June 
2008 over the former City Beach High School located on Lot 8424 
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The Landlord will facilitate the registration of the Lease against the 
property. The Landlord will bear any costs incurred by the Landlord 
in relation to the registration of the Lease against the property. In 
the event that Stamp Duty is assessed on the Ground Lease then 
this will be paid by the Landlord. 

Signed by the Lessor subject to the terms and conditions contained herein. 

Name 

Position 

Date 

Signed by the Lessee subject to the terms and conditions herein. 

Name 

Position 

Date 
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