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Executive Summary i 

EXECUTIVE SUMMARY 

1 The Joint Standing Committee on Delegated Legislation (Committee) concluded that the 
Shire of Broome (Shire) did not comply substantially with the mandatory procedures 
prescribed in section 3.12 of the Local Government Act 1995 (LGA) when it made the Shire of 
Broome Parking and Parking Facilities Amendment Local Law (2) 2017 (Local Law). 

2 The Shire failed to notify the Minister for Local Government of its intent to make the Local 
Law. Pursuant to section 3.12(3)(b) of the LGA, the Shire was to provide the Minister with a 
copy of: 

 the proposed Local Law

 the state-wide advertisement notifying the public of the proposed Local Law.

3 The Local Law is invalid and offends the Committee’s Term of Reference 10.6(a) because it is 
not ‘within power’ of its enabling Act, the LGA. 

Recommendations 
Findings and recommendations are grouped as they appear in the text at the page number 
indicated: 

RECOMMENDATION 1 Page 2

The Committee recommends that the Shire of Broome Parking and Parking Facilities Amendment 
Local Law (2) 2017 be disallowed. 
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1 Reference and procedure 
1.1 The Shire of Broome Parking and Parking Facilities Amendment Local Law (2) 2017 (Local Law) 

was published in the Government Gazette on 6 October 2017.  

1.2 Upon gazettal, the Local Law stood referred to the Joint Standing Committee on Delegated 
Legislation (Committee).1 On 10 October 2017, the Local Law was tabled in the Parliament 
and became subject to disallowance. 

2 Statutory procedure for making a local law 
2.1 Local governments are empowered to make laws to enable them to perform their functions 

under the Local Government Act 1995 (LGA).2 

2.2 The procedural steps necessary for a local government to make a local law are highly 
prescriptive and mandatory. These steps are set out in section 3.12 of the LGA (Appendix 1). 
They include the requirement for local governments to notify the responsible Minister(s) of 
proposed local laws.3 

2.3 The Committee is of the view that: 

 where a local government does not comply with the mandatory sequential procedure set
out in section 3.12 of the LGA

and

 this cannot be excused pursuant to section 3.12(2A),

the local law is beyond power and invalid. 

2.4 The Committee’s position is well established and documented in previous reports.4 

3 Scrutiny of the Local Law 
3.1 The Committee first scrutinised this Local Law at its meeting on 27 November 2017. 

3.2 In October 2017, the Department of Local Government, Sport and Cultural Industries advised 
the Committee that the Shire of Broome (Shire) had failed to notify the Minister for Local 
Government of its intent to make the Local Law. That is, the Shire had not sent the Minister, 
immediately after 6 May 2017:5 

 a copy of the proposed Local Law

 a copy of the state-wide advertisement notifying the public about the proposed Local
Law.6

1 Committee Term of Reference 10.5: Standing Orders of the Legislative Council Schedule 1, cl 10.5. 
2 LGA s 3.5. The general function of a local government is ‘to provide for the good government of persons in its 

district’: LGA s 3.1. 
3 ibid. s 3.12(3)(b). 
4 For example, see 38th Parliament of Western Australia, Legislative Council, Joint Standing Committee on Delegated 

Legislation, Report 42, Shire of Capel Keeping and Welfare of Cats Amendment Local Law 2009 and Shire of Koorda 
Standing Orders Local Law 2009, 16 September 2011. More recently, see 40th Parliament of Western Australia, 
Legislative Council, Joint Standing Committee on Delegated Legislation, Report 6, Town of East Fremantle Plastic 
Bag Reduction Local Law 2017, 30 November 2017, and Report 9, Shire of Chittering Repeal Local Law 2017, 
22 March 2018. 

5 This was when the proposed Local Law was advertised state-wide. 
6 Pursuant to section 3.12(3)(b) of the LGA. 
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3.3 Consistent with the Department’s advice, the relevant section of the Statutory Procedures 
Checklist provided by the Shire was silent as to whether notification of the proposed Local 
Law was sent to the Minister. The explanatory material did not otherwise draw the 
Committee’s attention to the breach of process. 

4 Was there substantial compliance with section 3.12 of 
the LGA? 

4.1 Section 3.12(2A) of the LGA excuses deviations from the local law-making procedure as long 
as there has been ‘substantial compliance’ with the procedure.7 The Committee considered 
whether the processes which were undertaken by the Shire constituted substantial 
compliance. In the Committee’s view, they did not. 

4.2 When the Minister for Local Government was not notified of the proposed Local Law, he and 
his department lost the opportunity to be consulted and to comment on the purported 
change to the Shire’s local laws.8 The Minister is a key stakeholder in the making of any local 
law and must always be consulted.  

4.3 The Committee concluded that it is not possible to comply substantially with the local law-
making procedure if the requirements of section 3.12(3)(b) are not satisfied—it is a vital step 
in the procedure.  

5 Conclusion 
5.1 The Committee’s Term of Reference 10.6(a) states that: 

In its consideration of a Local Law, the Committee is to inquire whether the Local 
Law … is within power; 

5.2 The Committee concludes that the Local Law is invalid by reason of non-compliance with 
section 3.12(3)(b) of the LGA. It offends Term of Reference 10.6(a). The Committee therefore 
recommends to the Parliament that the Local Law be disallowed. 

5.3 Disallowing invalid local laws ensures that they are removed from the public record, thereby 
reducing the risk of public misinformation. 

6 Recommendation 
6.1 The Committee makes the following recommendation: 

RECOMMENDATION 1 

The Committee recommends that the Shire of Broome Parking and Parking Facilities Amendment 
Local Law (2) 2017 be disallowed. 

Ms Emily Hamilton MLA 

Chair 

7 See Appendix 1. 
8 The Local Law purported to amend the Shire of Broome Parking and Parking Facilities Local Law 2012. 
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APPENDIX 1 

LOCAL LAW-MAKING PROCEDURE—LGA S 3.12 

Appendix 1 Local Law-Making Procedure—LGA S 3.12
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Terms of Reference:

The following is an extract from Schedule 1 of the Legislative Council Standing Orders:

'10. Joint Standing Committee on Delegated Legislation

10.1 A Joint Standing Committee on Delegated Legislation is established.

10.2 The Committee consists of 8 Members, 4 of whom are appointed from each House. The Chair must be a Member of 

the Committee who supports the Government.

10.3 A quorum is 4 Members of whom at least one is a Member of the Council and one a Member of the Assembly.

10.4 (a) A report of the Committee is to be presented to each House by a member of each House appointed for the 

purpose by the Committee.

 (b) Where a notice of motion to disallow an instrument has been given in either House pursuant to recommendation 

of the Committee, the Committee shall present a report to both Houses in relation to that instrument prior to the 

House's consideration of that notice of motion. If the Committee is unable to report a majority position in regards to 

the instrument, the Committee shall report the contrary arguments. 

10.5 Upon its publication, whether under section 41(1)(a) of the Interpretation Act 1984 or another written law, an 

instrument stands referred to the Committee for consideration.

10.6 In its consideration of an instrument, the Committee is to inquire whether the instrument - 

 (a) is within power;

 (b) has no unintended effect on any person's existing rights or interests;

 (c)  provides an effective mechanism for the review of administrative decisions; and

 (d)  contains only matter that is appropriate for subsidiary legislation.

10.7 It is also a function of the Committee to inquire into and report on - 

 (a)  any proposed or existing template, pro forma or model local law;

 (b)  any systemic issue identified in 2 or more instruments of subsidiary legislation; and

 (c)  the statutory and administrative procedures for the making of subsidiary legislation generally, but not so as 

to inquire into any specific proposed instrument of subsidiary legislation that has yet to be published.

10.8 In this order-

 "instrument" means - 

 (a) subsidiary legislation in the form in which, and with the content it has, when it is published;

 (b) an instrument, not being subsidiary legislation, that is made subject to disallowance by either House under a 

written law;

 "subsidiary legislation" has the meaning given to it by section 5 of the Interpretation Act 1984'.
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