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Contacts 

 
 
 
 
 
 
 
 
 
Availability in other formats 
This publication can be made available in alternative formats such as compact disc, audiotape 
or Braille.  
People who have a hearing or speech impairment may call the National Relay Service 
on133677 and quote telephone number (08) 9425 1888. 
The report is available in PDF format at www.liquorcommission.wa.gov.au  
 
 
 

Availability in other formats 
 
This publication can be made available in alternative formats. The report is available in PDF 
format at www.liquorcommission.wa.gov.au  
 
People who have a hearing or speech impairment may call the National Relay Service on 
133 677 and quote telephone number (08) 6551 4888. 

 
Office location:  140 William Street 

PERTH WA  
 
Postal address:  PO Box 8349 

Perth Business Centre WA 6849 
 
Telephone:   (08) 6551 4880 
Facsimile:   (08) 9325 1041 
Toll free:   1800 634 541 
 
Internet:   www.liquorcommission.wa.gov.au  
Email:   executive@liquorcommission.wa.gov.au 
 

http://www.liquorcommission.wa.gov.au/
http://www.liquorcommission.wa.gov.au/
http://www.liquorcommission.wa.gov.au/
mailto:executive@liquorcommission.wa.gov.au
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Statement of Compliance 

 
 
 
 
Hon. Paul Papalia CSC, MLA  
Minister for Racing and Gaming 
 
 
In accordance with section 9K of the Liquor Control Act 1988, I am pleased to present, for 
your information and presentation to Parliament, the Annual Report on the activities of the 
Liquor Commission of Western Australia for the financial year ended 30 June 2018. 
 
The Annual Report has been prepared in accordance with the provisions of section 9K(2) of 
the Liquor Control Act 1988. 
 
 
 
 
 
 
Seamus Rafferty 
Chairperson 
 
11 September 2018 
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Overview of Agency 

Executive Summary 
 
It is my pleasure to present the Annual Report of the Liquor Commission of Western Australia 
for the year ended 30 June 2018.  
 
On 30 June 2018, Mr Michael Egan’s term as a Commission member expired. I thank Michael 
for his valued contribution and wish him all the best for his future endeavours. 
 
The number and nature of applications before the Commission has become increasingly 
complex. In recognition of this fact, the Commission welcomed Emma Power who was 
appointed during the year. 
 
During the year in review, 37 new applications were lodged with the Liquor Commission and 
17 applications were carried over from 2016-17. As at 30 June 2018, the Commission had 
determined 38 applications, three applications were withdrawn and 13 were carried over to 
2018-19. 
 
The volume of material before the Commission and time required to draft judgments 
continues to increase. This places significant demands on the time of commissioners and 
causes delays in the publication of decisions. This is not an ideal situation, however given 
that some commissioners are already employed full-time in other positions, this is 
problematic. 
 
I also take this opportunity to thank Commission members for their invaluable contribution to 
the efficient operation of the Commission. They continue to give their time and expertise 
willingly in discharging their responsibilities and coping with an ever increasing workload. 
 
On behalf of the Commission, I thank the Department of Local Government, Sport and Cultural 
Industries, and in particular the Executive Officer, for providing executive support services. It 
would be impossible for the Commission to conduct its activities efficiently and effectively 
without this invaluable support.  
 
 
 
 
 
 
Seamus Rafferty 
Chairperson 
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Operational Structure 
 

Enabling Legislation 
 
The Liquor Commission (the Commission) is established under section 8 of the Liquor 
Control Act 1988 to provide a flexible system to review the decisions of the Director of Liquor 
Licensing (the Director), with as little formality and technicality as practicable. The 
Commission came into effect on 7 May 2007, to replace the Liquor Licensing Court. 
 
The Liquor Commission Rules 2007 regulate the practice and procedure of the Commission 
and matters that are related and subject to the Liquor Control Regulations 1989, as to the 
costs and charges payable in relation to proceedings under the Act. 
 

Responsible Minister 
 
As at 30 June 2018, the Minister responsible for the Racing and Gaming Portfolio was the 
Honourable Paul Papalia CSC, MLA, Minister for Racing and Gaming. 
 

The Responsibilities of the Liquor Commission 
 
The Commission’s primary function is to adjudicate on matters brought before it through 
referral by the Director of Liquor Licensing, or by an application for a review of a decision 
made by the Director of Liquor Licensing.  The latter is achieved by way of a re-hearing and 
therefore makes its own determinations based on the merits of each case.  When considering 
an application for review, the Commission may have regard only to the material that was 
before the Director of Liquor Licensing when making the decision.  
 
The Commission is responsible for: 
 
▪ determining liquor licensing matters referred to it by the Director of Liquor Licensing; 

 
▪ conducting reviews of certain decisions made by the Director, or by a single member of 

the Commission; 
 

▪ determining complaints and disciplinary matters in accordance with section 95 of the 
Liquor Control Act 1988; 
 

▪ awarding costs associated with matters before the Commission; 
 

▪ reporting annually to the Minister for Racing and Gaming on the activities of the 
Commission; and 

 
▪ reporting to the Minister for Racing and Gaming, when requested to do so, on the 

jurisdiction and functions of the Commission, including the provision of high-level policy 
advice relevant to liquor control matters.  
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The Commission can make the following decisions: 
 
▪ affirm, vary or quash a decision subject to review; 
 
▪ make a decision in relation to any application or matter that should, in the opinion of the 

Commission, have been made in the first instance; 
 

▪ give directions as to any questions of law that have been reviewed; 
 

▪ give directions to the Director of Liquor Licensing, to which effect shall be given; and 
 

▪ make any incidental or ancillary order. 
 
Parties to any proceedings before the Liquor Commission have the right to appeal any 
decision to the Supreme Court of Western Australia on a question of law. 
 

Appeals Which May Be Heard by the Liquor Commission 
 
The Commission can determine the following matters under the Act: 
 
Section 24 
 
The Director may refer the whole or part of any matter that is to be determined by the 
Director, or any question of law arising from such a matter, for hearing and determination by 
the Commission. 
 
Section 25  
 
Application for review of the Director’s decision can be lodged when the: 
 
▪ decision relates to an application for the grant or removal of a licence; 

▪ decision is to make, vary or revoke a prohibition order under Part 5A of the Act; or 

▪ Chairperson so determines under section 9A(2) of the Act. 

Section 28(4A) 
 
When there is an appeal against the decision of one Commission member, it is to be heard 
and determined by the Commission constituted by three other members, including a member 
who is a lawyer as defined in section 3 of the Liquor Control Act 1988.  
 
Section 95 
 
The Liquor Commission determines complaints and disciplinary matters in accordance with 
section 95 of the Liquor Control Act 1988.  Complaints lodged to the Commission may be 
made by the Director of Liquor Licensing, the Commissioner of Police or a local government 
authority. 
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The Commission will determine the validity of the complaint and impose disciplinary 
measures if grounds exist for such a course of action.  

Where a complaint is lodged for disciplinary action, one member of the Commission is to be a 
lawyer as defined in section 3 of the Act. 
 
The following table shows the number of section 95 complaints that were handled by the 
Commission during 2017-18.  
 

Complaints Outstanding as at 1 July 2017  4 

Complaints lodged 1 July 2017 – 30 June 2018  3 

Complaints resolved 1 July 2017 – 30 June 2018 4 

Total Outstanding Complaints as on 1 July 2018 3 

 
Section 115(AD) 
 
An application for a review of a barring notice issued by the Commissioner of Police can be 
heard by a Commission constituted by one member.  
  

Matters outside the Jurisdiction of the Liquor Commission 
 
An application for review cannot be lodged against the following decisions of the Director of 
Liquor Licensing: 
 
▪ cancellation of a licence under section 93 of the Act, unless the application for the review 

is made on a question of law; 
 
▪ an application for or the conduct of business under an extended trading permit (where 

the period is greater than three weeks and less than five years) or an occasional licence; 
 
▪ the imposition, variation, or cancellation of a term or condition of an extended trading 

permit, or an occasional licence; 
 
▪ the cancellation or suspension of the operation of an extended trading permit or an 

occasional licence; 
 
▪ matters relating to the hearing of an objection; 

 
▪ finding of fact required to be made in order to dispose of the matter or application; and 

 
▪ a decision made in the course of, and for the purposes of, the administrative duties of the 

Director not directly related to the outcome of any application or matter before the 
licensing authority. 
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Furthermore, the Commission cannot reconsider any finding of fact by the Director of Liquor 
Licensing as to: 
 
▪ the qualifications, reputation or character of a person, or the fitness or propriety of a 

person in relation to an application or licence; 
 

▪ the adequacy or suitability of any premises, accommodation or services provided, or 
proposed to be provided under a licence; or 
 

▪ in relation to a club licence, or an application for such a licence, or the existence of the 
club, unless the review is sought by the person who lodged the application in respect of 
which the decision was made; or by the person about whom the finding was made in 
relation to the qualifications, reputation or character of a person. 
 

Administrative Structure 
 
Section 9B of the Liquor Control Act 1988 provides that the Liquor Commission consists of a 
Chairperson and other members as determined by the Minister for Racing and Gaming.  At 
least one member of the Commission is required to be a lawyer as defined in section 3 of the 
Act.  
 
Members of the Commission are appointed by the Minister for a maximum period of five 
years.  Members are eligible for reappointment. 
 
The member or members who constitute the panel in relation to an application/appeal shall 
be selected by the Chairperson, who will give consideration to their knowledge or experience.  
 
Executive support for the Liquor Commission is provided by the Department of Local 
Government, Sport and Cultural Industries.  
 
As of 30 June 2018, the Liquor Commission consisted of 12 members, namely:  
 
Seamus Rafferty – Chairperson  

Mr Seamus Rafferty graduated from Notre Dame University in 2001 with a Bachelor of Law 
degree.  After eight years as a State Prosecutor with the State DPP, he has run his own 
practice specialising in criminal law for the past seven years.  Mr Rafferty has been a 
member of the Liquor Commission since 2011 and Chairman since 2015. He was appointed 
a member of the Administrative Appeals Tribunal in 2016. 
 
 
Edward Watling OAM – Deputy Chairperson  

Mr Watling is a founding partner and Executive Director of the firm Tourism Coordinates, a 
Perth-based company specialising in tourism strategic planning and development.  He has 
more than 45 years’ experience in the tourism industry, combining both government and 
private sector service.  In 1984, he was appointed the inaugural General Manager of the 
Western Australian Tourism Commission and held that position until 1987.  
 
Following that, Mr Watling took up a position within the Public Service Commission where he 
undertook a range of agency reviews for the Government's Functional Review Committee, 
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after which he served for seven years as a tourism consultant to the Minister for 
Tourism.    Mr Watling was appointed an inaugural member of the Liquor Commission in 
December 2006. 
 
 
Eric Isaachsen – Member  

Dr Isaachsen has worked for more than 25 years in general practice covering a broad range 
of professional interests. He is a former Senior Sessional Member of the State Administrative 
Tribunal, sitting on matters in the Vocational stream.  
 
 
Michael Egan – Member 

Mr Egan graduated from the University of Tasmania in 1980 with a Bachelor of Laws degree.  
He worked in a senior management role in the Western Australia Public Service from 1985 
until 1997 in a regulatory capacity, and prior to his retirement in 2013, in an executive 
management position in the private sector in the gaming, hospitality and entertainment 
industry.   
 
 
Alex Zilkens – Member 

Mr Zilkens graduated from the University of Sydney in 1986 with a combined Arts/Law 
degree and has worked as a lawyer in private practice since his admission in 1987. He has 
been the principal of Zilkens Lawyers since 1993, taking instructions in commercial legal 
work as well as dispute resolution. Mr Zilkens has been involved in the youth hostelling 
movement since 1996 in various roles including chairman of YHA Western Australia (1996 - 
2010), chairman of Hostelling International Australia (2010 - 2016) and as a Vice President of 
the International Youth Hostel Federation, a registered charity under the Charities Act in 
England and Wales, United Kingdom (2014 - 2018). 
 
 
Ms Mara Barone – Member 

Ms Barone practices exclusively in criminal law.  She completed combined Law/Arts 
(Psychology) degrees from the University of Western Australia in 1999 and took up an 
articled clerkship at Legal Aid WA upon graduation.  After three years at Legal Aid WA, 
Ms Barone commenced working for the Aboriginal Legal Service WA in 2003 where she went 
on to work in the Criminal Law Unit for eight and a half years as a lawyer, solicitor in charge 
of the Criminal Law Unit, and then as in-house Counsel.  In 2011, Ms Barone commenced 
private practice as the Director of Barone Criminal Lawyers.  In 2011, she completed her 
Masters of Laws at the University of Western Australia.  In May 2018 Ms Barone joined the 
Independent Bar at Francis Burt Chambers.  
 
 
Mr Paul Heaney – Member 

Mr Heaney graduated from the University of Western Australia in 1978 with a Bachelor of 
Jurisprudence and a Bachelor of Law. In 1983, after practicing law as an associate in a 
private firm for several years, Mr Heaney was appointed as a stipendiary Magistrate and 
served in the role throughout the State of West Australia until 30th June 2016, a period of 
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almost 33 years. In March 2017 Mr Heaney became the Deputy Chairman of the Prisoners 
Review Board. 
 
 
Mr Denis Temby – Member 

Denis Temby was admitted to legal practice by the Supreme Court of Victoria in 1975.  
Since then he has practised in both Victoria and Western Australia primarily in Criminal Law 
and Family Law in private practice and then with the Aboriginal Legal Service between 2000 
and 2003.  He was appointed a Magistrate in 2003, after which he presided in Courts in 
regional and metropolitan WA, where his areas of work included the Criminal and Civil 
jurisdictions, the Children’s Court, the Coroner’s Court, the Family Court and as the Mining 
Warden.  He retired in July 2016. 
 
 
Ms Emma Power 

Ms Power graduated with a Law degree from Murdoch University in 2004 and has been 
working predominately in property, development, corporate and commercial law since that 
time. Prior to studying law, she was a secondary school teacher teaching visual arts. In 2017, 
Ms Power became the principal of the private law practice Power Commercial Law.  She is 
also a member of the Racing Penalties Appeal Tribunal. 
 
 
Mr Paul Shanahan 

Mr Shanahan graduated from the University of Western Australia with a Bachelor of Laws 
degree in 1988 and was admitted to the Supreme Court of Western Australia the following 
year. Mr Shanahan practices predominantly in litigation and dispute resolution, including 
commercial disputes, regulatory matters, administrative law matters, insurance and risk 
management issues. In the past, his practice has also included building and construction 
disputes. He has practiced in the public sector, as in-house Counsel and in private practice. 
Mr Shanahan's skill-set includes advocacy, and he has almost 30 years' experience in 
representing clients in a large range of Courts and Tribunals. He is also actively involved in 
pro bono work and in the governing body of a private school. 
 
 
Ms Pamela Hass 

Ms Hass holds a Bachelor's degree in Law (with honours), an Arts degree, and a Master's 
degree in Law. She is a member of the Australian Institute of Company Directors, and until 
December 2014 an elected member of the Council of the Law Society of WA. She is now a 
Board Member of the RSPCA. Until June 2011 Ms Hass was University Secretary, Director of 
Governance and Special Legal Counsel at the University of Western Australia. Prior to this 
she was General Counsel and University Secretary at Macquarie University in Sydney. 
Before taking up the Macquarie position, she was General Counsel to Curtin University of 
Technology in Perth, where she established that University's first in-house legal service. 
Advice was provided at both Curtin and Macquarie Universities in administrative law, 
governance, intellectual property, dispute resolution, contract/commercial law, property law, 
and major litigation management. Since 2011 Ms Hass has been General Counsel, Legal 
Services with the WA Department of Jobs, Tourism, Science and Innovation (formerly the 
Department of State Development) where she heads a small in-house legal team working on 
major resources projects and other State initiatives. She has also worked in a variety of other 
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positions in both private practice and public law. She was the first national president of the 
Australian Corporate Lawyers Association from Western Australia. 
 
 
Ms Elanor Rowe 

Ms Rowe graduated from the Inns of Court School of Law, London in 2003 after completing 
her LLB Honours degree at Reading University and a Diploma in European Legal Studies at 
the University of Maastricht, Netherlands. She has practised as a solicitor in both England 
and Australia and was admitted as a Lawyer in the Supreme Court of WA in 2010. She now 
currently works in the hospitality industry and sits on several tourism committees.  
 

Performance Summary for 2017-18 
 
The table commencing on page 13 provides details of the number, nature and outcome of 
applications heard and determined before the Commission as at 30 June 2018.  
 
Full determinations are available from the Liquor Commission’s website at 
www.liquorcommission.wa.gov.au. 
 
Outstanding matters as at 30 June 2018.   

As at 30 June 2018, there were eight matters that have been heard but not determined.  
These were: 

▪ Section 25 review – Kimberley Accommodation (East) Pty Ltd  

▪ Section 25 review – Leedal Pty Ltd 

▪ Section 21 costs application – MGA Entertainment Pty Ltd v The Hollow Beach Bar and 
Grill Pty Ltd  

▪ Section 25 review – Aldi Foods Pty Limited 

▪ Section 24 referral – Australian Leisure and Hospitality Group Pty Ltd 

▪ Section 115AD review of barring notice – Ms A F 

▪ Section 25 review – Ms Alison Fraser and Mr Jacob Slavin  

▪ Section 24 referral – Australian Leisure and Hospitality Group Pty Ltd 

 

Reasons of determination for the following matters determined by the Commission are 
waiting to be published:  

▪ Section 25 review – Aldi Foods Pty Limited 

▪ Section 25 review – Tybel Nominees Pty Ltd – dissenting decision waiting to be 
published 

http://www.liquorcommission.wa.gov.au/
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▪ Section 25 review – Commissioner of Police v Mr Salar Abed Hussein  

▪ Section 25 review – Commissioner of Police v Mr Sean Cyril George 

 

Furthermore, applications by following applicants were either listed but not heard or pending 
to be determined on papers: 

▪ Section 95 complaint by the Commissioner of Police – Mr Craig Stephenson Wright 

▪ Section 25 review – Mr Jaegan Francis McNeill 

▪ Section 25 review - Bosco Nominees (WA) Pty Ltd 

▪ Section 25 review – Aldi Foods Pty Limited 

▪ Section 95 complaint by Commissioner of Police – Claire Louise Parker 

 

The following matters were received in late June 2018 and were neither listed nor heard: 

▪ Section 25 review - Liquorland (Australia) Pty Ltd  

▪ Section 95 complaint by the Commissioner of Police – ASMC Group Pty Ltd 
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The following table shows the number of applications lodged and determined during the 
current reporting period. 
 

Applications Lodged and Heard 2017-18 

Case No. Name  
Section of 

Act 
Outcome 

L30/01/376 Michael Bell s117 complaint 25 Application refused 

L30/01/383 Graham Gavin Kenworthy 95 Application granted 

L30/01/387 Michael Raymond Taylor 95 Application granted 

L30/01/388 Claire Louise Parker 95 Application granted in part 

L30/01/391 Tybel Nominees Pty Ltd 25 
Application refused by majority 

decision 

L30/01/392 Mr T M  115AD Application refused 

L30/01/394 Woolworths Ltd 25 Application refused 

L30/01/395 John William Guy 95 Application granted 

L30/01/396 Michael Raymond Taylor 24 Application granted 

L30/01/397 
JDP Tourism Resources 

Pty Ltd 
25 Application granted 

L30/01/399 Mr A J M 115AD Barring notice varied 

L30/01/401 Ms H W 115AD Barring notice varied 

L30/01/403 Mr J R C 115AD Withdrawn 

L30/01/404 Tokyo Mart Pty Ltd 25  Application granted 

L30/01/405 Ms K R 115AD Barring notice varied 
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Applications Lodged and Heard 2017-18 

Case No. Name  
Section of 
Act 

Outcome 

L30/01/406 

Garrett Hotels 2010 Pty Ltd 

and Primary Securities Pty 

Ltd 

25 Application granted 

L30/01/407 Mr Grant McClintock 24 Application refused 

L30/01/408 VHT Perth Pty Ltd 25 Application granted 

L30/01/409 
Mr David Paton and Mr 

Christopher Kennedy 
25 Withdrawn 

L30/01/410 Ms Adrienne Jeanne Little 25 Application refused 

L30/01/411 Mr R W 115AD Application refused 

L30/01/412 Ms K W 115AD Barring notice varied 

L30/01/413 Ms M G 115AD Barring notice varied 

L30/01/414 Ms Nilla Kuklinski 25 Application refused 

L30/01/416 Ms M P 115AD Barring notice varied 

L30/01/417 Ms A C 115AD Barring notice varied 

L30/01/418 Mr L K 115AD Application refused 

L30/01/419 Aldi Foods Pty Limited 24 Application refused 

L30/01/422 Mr D T 115AD Withdrawn 

L30/01/424 Mr A C 115AD Barring notice varied 

L30/01/425 
Queens Supermarket (WA) 

Pty Ltd 
25 Application refused 

L30/01/426 Ms V P 115AD Application refused 
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Applications Lodged and Heard 2017-18 

Case No. Name  
Section of 
Act 

Outcome 

L30/01/427 Mustang bar Pty Ltd 25 Application granted in part 

L30/01/429 Wendy Joan Naude 25 Application refused 

L30/01/430 
Sand Volley Australia Pty 

Ltd 
25 Application refused 

L30/01/432 Mr B P 115AD Application refused 

L30/01/433 Mr B T 115AD Barring notice varied 

L30/01/442 Mr J L 115AD Dismissed 
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Significant Appeals before the Commission  

The Commission continued to make a number of significant decisions during the reporting 
period.  Below are some of the higher profile decisions made by the Commission.  

LEISURE INN (LC 26/2017) 

Australian Leisure and Hospitality Group Pty Ltd applied for approval to redevelop and 
upgrade the Leisure Inn Hotel in Rockingham, pursuant to section 77(1) of the Act.  
 
The application stated, “[Q]uite simply, all the applicant wants to do is to upgrade, replace 
and modernise the existing services and facilities (accommodation, various bars, 
entertainment facility, bistro dining facility, packaged liquor outlet and the two TAB facilities) 
so they are far better”. 
 
The proposed upgrade will increase the current approved licensed area from 3,220m² to 
4,990m², the majority of which is attributable to the proposed new Dan Murphy’s liquor outlet. 
The proposed upgrade is a major undertaking costing in the vicinity of $6.5 million. 
 
On 21 August 2015, the Director of Liquor Licensing referred the matter to the Commission 
for determination pursuant to section 24 of the Act.  
 
Based on the totality of the evidence submitted by all parties to the application, the 
Commission made the following findings: 

a) the risk of an increase in alcohol related harm and ill-health, and the likely resultant 
magnitude of that harm and ill-health due to the proposed introduction of the Dan 
Murphy’s store, over and above the alcohol related harm which is occurring in the 
community currently is not insignificant; 
 

b) however, there were some potential mitigating factors: 

• notwithstanding the increase in the economic availability of alcohol and its likely 
consequences, the Dan Murphy’s store is replacing an existing BWS store; 

• the level of disadvantage in the community is, at least to some extent, a product 
of the age demographic with a high proportion of older people in the community, 
and blue collar occupations which tend to reflect lower educational status; 

• whilst income levels in the suburb of Rockingham are low compared to the State 
average, housing stress and rental assistance appear relatively low; 

• despite a high rate of domestic and family violence in the past, in more recent 
years, the level of domestic violence has been lower than the State rate; 

• although the incidence of alcohol liver cirrhosis for females in Rockingham is 
significantly higher than the State rate and, therefore, concerning, the overall rate 
of alcohol related hospitalisations for all alcohol related conditions for males and 
females is lower than the State rate; 

• the premises are in a commercial precinct in a developing regional City centre of 
considerable size with limited physical exposure to the premises of organisations 
providing services to “at risk” groups; 
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•  the exposure of the proposed Dan Murphy’s store to school children is relatively 
limited and the risk of school children “hanging around” the store is low; and 

• although the applicant has responded in general terms to the recommendations 
in the Social Impact Strategies Report to mitigate against the potential for an 
increase in harm, the applicant has indicated a willingness to adopt this course - 
it is noted that some of the mitigation measures are similar to a previous 
commitment provided by the applicant in the Maylands decision. 

 
c) whilst the applicant had not clearly demonstrated that the proposed Dan Murphy’s store 

is responding to the preferences or requirements of consumers of liquor in the local 
community, the high level of support for the upgrade of other facilities and the facilities 
overall is a relevant consideration; 

 
d) although the extent of an upgrade to the accommodation component of the proposed 

upgrade has not been made clear, the tenor of the application is such that an upgrade 
in keeping with the redevelopment of the other facilities is expected; and 

 
e) the benefits to be derived by the City of Rockingham and the local community in the 

form of employment, a staff training facility and the proposed $6.5 million investment are 
also relevant considerations. 

 
Although finely balanced, having considered the potential benefits of the proposed 
development as a whole, the Commission determined that the likely increase in harm and  
ill-health that may result from the grant of the application was not so unacceptable as to 
outweigh the potential benefits to the City of Rockingham and the local community. 
 
Based on an assessment of all of the evidence relied upon by the parties, the Commission 
was satisfied that the applicant had discharged its onus and established on balance that it is 
in the public interest to allow the application and that the objectors have failed to establish 
that the granting of the licence would not be in the public interest. 
 
The application was granted.  
 

FUJI MART SUBIACO (LC 38/2017) 

An application was lodged with the Commission seeking review of the decision of the Director 
of Liquor Licensing to refuse an application for the grant of a liquor store licence in respect of 
premises located in Subiaco, to be known as Fuji Mart Subiaco. The total area of the 
premises is 162m² inclusive of the stock, loading, cool-room and office areas.  
 
The size of the licensed area within the premises is approximately 2 metres by 1.3 metres 
and will offer approximately 60 liquor products, predominantly featuring traditional Japanese 
sake and fruit wines, with a selection of Japanese beers. The grant of the liquor store licence 
was sought to complement the range of Japanese products, principally imported food and 
grocery items, many exclusive to the applicant. 

 
There was evidence before the Commission that the proposed liquor licence would give 
consumers of Japanese liquor the ability to buy their liquor from a Japanese specialist store 
selling exclusive, authentic products, where sales persons have specialist knowledge 
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regarding Japanese liquor and also speak Japanese. This went further than it simply being 
convenient to buy liquor from the same place where grocery items are purchased.  

 
It appeared to the Commission that introducing a liquor store selling only Japanese liquor into 
a Japanese specialty store that specialises in selling Japanese goods would not offend the 
proper development of the liquor industry and may even contribute to the proper 
development of both the liquor industry and the tourism industry. This was a factor in favour 
of granting the application. 
 
Furthermore, although the intervenors made submissions regarding how the sale of liquor 
alongside grocery items may ‘normalise’ alcohol consumption, the Commission determined 
that the specialty nature of both the proposed liquor store and the surrounding grocery store 
would significantly reduce, possibly to a point where it is entirely inconsequential, any 
‘normalisation’ effect that the grant of the proposed application would otherwise have. 
 
Having considered all evidence relevant to this matter, the Commission was satisfied that it 
was in the public interest and granted the application.  
 

PONY EXPRESS O (LC 13/2018) 

A review was sought for an application for the grant of a small bar licence in respect of 
premises located in West Perth, to be known as Pony Express O. The premises operates as 
a coffee house/café which serves coffee only. 
 
The Director refused the application on the basis the applicant’s premises do not comply with 
the Director’s policy on the Standard of Licensed Premises because: 

• the applicant does not have the exclusive right to use toilets adjacent to the 
applicant’s premises; and  

• if the application were granted, the toilets would not form part of the licensed premises 
over which the applicant has exclusive control.  

 
Whilst the applicant conceded the proposed toilets did not comply with the Director’s Policy in 
that the toilets would not be part of the licensed premises, the toilets are, nevertheless, 
accessible from within, and are immediately adjacent to, the applicant’s premises, and are 
protected from the elements. Moreover, although the applicant does not have the right to 
exclusive possession, the applicant’s lease of the premises as it applies to the toilets and 
common facilities area provides that the applicant may use the toilets "at will" in common with 
the adjacent hairdressing business.  
 
Furthermore, the proposed toilets are also immediately adjacent to a common facilities area 
which is used for a range of purposes associated with the "back of house" operation of both 
the applicant’s business and the adjoining hairdressing business. 
 
Although there was some discussion at the hearing on the wording of the Director’s Policy as 
it relates to the location of toilets for existing premises, the Commission understood that the 
interpretation of the policy adopted by the Director in refusing the application has been 
consistently applied in respect of all small bar licences to require toilets to be on licensed 
premises and under the control of the licensee.  
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It was noted that although the current arrangement regarding the use of the toilets may be 
adequate to service both existing businesses, the nature and character of the applicant’s 
business would be expected to change if the small bar licence is granted. 

 
As the Director had submitted, the toilets shared between the applicant’s business and the 
adjoining hairdresser’s business were designed to meet the requirements of the two tenants.  
Those toilets and the common facilities area are not designed to meet the requirements of 
both a hairdresser's business and a small bar in which members of the public may consume 
alcohol at any time, and for any period, during the proposed operating hours. 
 
The inadequacies of the applicant’s proposal to utilise toilets in the manner proposed were of 
concern for the Commission to conclude and determine that the proposed licensed premises 
were not of a standard or suitable for the proper conduct of the business contemplated under 
a small bar licence.  
 
The application was refused.  
_________________________________________________________________________ 

VHT PERTH PTY LTD (LC 14/2018) 

A review was sought for an application for the grant of a liquor store licence in respect of 
premises located in William Street, Perth, to be known as VHT Perth Pty Ltd. The 
supermarket, which has been operating for over 30 years and is well known for its wide range 
of Asian foods, is located in one of Perth’s main entertainment precincts.  
 
The applicant sought approval to establish a liquor store in an area within the supermarket of 
approximately 30m2 to complement the services currently provided to customers. The type of 
packaged liquor products intended to be stocked would be predominantly Asian spirits, wine 
and beer (amounting to approximately 90% of all stock) with the remainder of the stock a 
selection of mainstream well known Australian brands of product. 
 
In advance of the Commission hearing, the applicant proposed that a number of additional 
conditions be imposed on the licence if the application is granted, the most significant of 
which are: 
 
a) only Asian liquor products be permitted to be sold at the premises; 
 
b) the sale of beer be prohibited; 
 
c) the sale of packaged liquor be restricted to products with a retail value of at least $20 

per bottle/vessel; and 
 
d) at least one checkout of the supermarket be located outside the licensed area. 
 
The Commission found that reputation, period of operation and popularity of the applicant’s 
supermarket reveals there is a high demand for the speciality Asian groceries offered for 
sale. This fact was supported by the evidence from consumers and from the characteristics 
and demographic makeup of the locality. The evidence also suggested there is a relatively 
high level of visitation to the locality by tourists from Asian countries and members of the 
Asian community living outside the locality.  
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In weighing and balancing the positive and negative aspects of the application, while the 
Commission was concerned about the level of harm and ill-health occurring in the locality, the 
Commission was satisfied, having regard to the characteristics and nature of the proposed 
store and the Commission’s finding on the likely level of increase in harm, that the benefits of 
the proposal in the form of an increase in diversity and choice, particularly for those members 
of the community with Asian ancestry and tourists visiting from Asian countries outweigh the 
level of harm and ill-health likely to arise from the grant of the application. 
 
The grant of the application will also potentially contribute to the proper development of the 
liquor industry and tourism industries by enhancing culturally diverse services in what is 
recognised as a multicultural precinct and major tourist attraction for Perth.  
 
Having carefully evaluated the evidence and although finely balanced, the Commission was 
satisfied that the applicant had discharged its onus and demonstrated that the grant of the 
application is in the public interest. 
 
The application was granted with conditions.   

 
Supreme Court Challenges  

MOODY COW BREWERY 

On 7 March 2018, the Commission refused an application from Mr Grant McClintock, the 
licensee of the Moody Cow Brewery, to vary the trading conditions to increase its capacity 
from 120 patrons to 200 patrons. 
 
On 26 March 2018, Mr Grant McClintock, the licensee of the Moody Cow Brewery, appealed 
the decision on the following grounds: 
 
1. The Commission erred in law by failing to consider whether the potential offence, 

annoyance, disturbance or inconvenience to persons residing in the vicinity would 
become undue as required by section 74(1)(g)(i).  
 

2. The Commission’s findings as to whether the grant of the application would cause undue 
offence, annoyance, disturbance or inconvenience is unreasonable and cannot be 
supported having regard to the evidence.   

 
On 12 April 2018, Mr McClintock withdrew his appeal. 
 

LEISURE INN 

As noted earlier, the Commission approved an application for approval of an 
alteration/redefinition by Australian Leisure and Hospitality Group Pty Ltd of its licensed 
premises, the Leisure Inn in Rockingham. 
 
On 1 November 2017, the Commissioner of Police appealed the decision to the Supreme 
Court on the following grounds: 
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1. In assessing whether granting the application was in the public interest, the Commission 
erred in law by taking into account irrelevant considerations, namely the commercial, 
economic and employment benefits to the City of Rockingham and the local community. 
 

2. Alternative to ground 1, the Commission erred in law by denying the appellant procedural 
fairness by failing reasonably to give the appellant notice of the Commission’s view as to 
the significance to the Commission’s decision of the commercial, economic and 
employment benefits to the City of Rockingham and the local community. 

 
3. In assessing whether granting the application was in the public interest, the Commission 

erred in law by misconstruing its statutory function in applying the primary object in 
section 5(1)(c) of the Act by considering whether granting the application would cater for 
the requirements of consumers for liquor and related services in isolation. 

 
The outcome of this appeal is not known as at 30 June 2018. 
 

SAND SPORTS AUSTRALIA 

On 6 June 2018, the Commission refused an application from Sand Volley Australia Pty Ltd 
for the grant of a special facility licence for a premises situated in Nedlands, to be known as 
Sand Sports Australia. 
 
On 26 June 2018, the applicant appealed the decision to the Supreme Court on the following 
grounds: 
 
1. The Commission erred in law by misconstruing the meaning of ‘sports arena’ in regulation 

9A(11) of the Liquor Control Regulations 1989. 
 

2. Alternative to ground 1, if the Commission’s construction of the meaning of ‘sports arena’ 
is correct, and a special facility licence was not able to be granted, the Commission erred 
in law by failing to consider whether to grant of another class of licence in accordance 
with section 46B of the Act. 

 
3. The Commission erred in law by concluding that the appellant had not satisfactorily 

demonstrated that the grant of the licence was in the public interest.    
 
The outcome of this appeal is not known as at 30 June 2018 
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Significant Issues Impacting the Liquor Commission 

Trends or Special Problems that have Emerged 

The only noticeable trend is there was an increase in the number of reviews of Barring 
Notices imposed by the Commissioner of Police under section 115AD of the Liquor Control 
Act 1988.  
 
The Commissioner of Police may give a barring notice to a person that prevents them from 
entering a particular licensed premises, or a specified class of licensed premises, if the 
person has engaged in violent, disorderly or indecent behaviour, or has contravened any 
written law while on a licensed premises. A barring notice can be issued up to maximum 
period of 12 months.  
 

Forecasts of the Commission’s Workload for 2018-19 

Recent changes to the Liquor Control Act 1988 included the insertion of new section 25A to 
allow the Commission to refer an application for a review of a decision of the Director of 
Liquor Licensing to the State Administrative Tribunal (SAT). Such applications can only be 
referred to SAT with the agreement of the President of SAT and the matter must be heard by 
SATunder the same terms as the Commission would hear a review, i.e., SAT may only have 
regard to the material that was before the Director. This should alleviate the pressure on the 
Commission’s resources.  
 

Proposals for Improving the Operation of the Commission 

The Commission will continue to improve and streamline the process of handling applications 
for review. 
 
 

Other Government Policy Requirements 

The Commission meets its requirements through arrangements with the Department of Local 
Government, Sport and Cultural Industries.  The Department’s Annual Report contains 
information on how the Department meets the following requirements:  
 
▪ Disability Access and Inclusion Plan Outcomes; 

▪ Compliance with Public Sector Standards and Ethical Codes; 

▪ Recordkeeping Plans;  

▪ Substantive Equality; and 

▪ Occupational Safety, Health and Injury Management.  
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Other Legal and Government Policy Requirements 

Advertising  
 
Section 175ZE of the Electoral Act 1907 requires public agencies to report details of 
expenditure to organisations providing services in relation to advertising, market research, 
polling, direct mail and media advertising.  During the reporting period, the Commission did 
not incur any such expenses. 

 
Remuneration of Members  
 
During the reporting period, the following remuneration figures applied to Commission 
members. 
 

Position Name 
Type of 
remuneration 

Period of 
membership 

Gross/actual 
remuneration 
2017/18 
financial 
year 

Chairperson 
Seamus 
Rafferty 

Attendance/Decision 
Writing 12 months $22,097 

Deputy 
Chairperson 

Eddie Watling 
Attendance/Decision 
Writing 12 months $13,759 

Member Michael Egan 
Attendance/Decision 
Writing 12 months $15,342 

Member 
Dr Eric 
Isaachsen 

Attendance/Decision 
Writing 12 months $15,686 

Member Alex Zilkens 
Attendance/Decision 
Writing 12 months $16,459 

Member Mara Barone 
Attendance/Decision 
Writing 12 months $10,905 

Member Paul Heaney 
Attendance/Decision 
Writing 12 months Nil 

Member Denis Temby 
Attendance/Decision 
Writing 12 months Nil 

Member Emma Power 
Attendance/Decision 
Writing 12 months $14,062 

Member Paul Shanahan 
Attendance/Decision 
Writing 5 months $2,692 

Member Elanor Rowe 
Attendance/Decision 
Writing 5 months $4,038 

Member Pamela Hass 
Ineligible – full time 
WA Public Servant 5 months Nil 

   Total $115,040 

 
 


