
Report 118

STANDING COMMITTEE ON UNIFORM 
LEGISLATION AND STATUTES REVIEW
National Redress Scheme for Institutional Child Sexual Abuse 
(Commonwealth Powers) Bill 2018

Presented by  
Hon Michael Mischin (Chairman)

November 2018

40TH PARLIAMENT



Standing Committee on Uniform Legislation and Statutes Review

Members as at the time of this inquiry:

Hon Michael Mischin MLC (Chairman) Hon Pierre Yang MLC (Deputy Chairman)

Hon Laurie Graham MLC Hon Robin Scott MLC

Staff as at the time of this inquiry:

Felicity Mackie (Advisory Officer (Legal)) Mark Warner (Committee Clerk)

Address:

Parliament House 
4 Harvest Terrace, West Perth WA 6005 
Telephone: 08 9222 7300 
Email: lcco@parliament.wa.gov.au 
Website: www.parliament.wa.gov.au

ISBN 978-1-925578-53-9 



 

 

CONTENTS 

Executive summary ................................................................................................................................................................... i 

1 Introduction ......................................................................................................................................................................1 

2 Inquiry procedure ..........................................................................................................................................................1 

3 Supporting documents ...............................................................................................................................................2 

4 Background .......................................................................................................................................................................2 

Royal Commission into Institutional Responses to Child Sexual Abuse ...............................................3 

Commonwealth Redress Scheme .........................................................................................................................3 

Constitutional context for the Bill .........................................................................................................................3 

Intergovernmental Agreement on the National Redress Scheme for Institutional Child Sexual 

Abuse ...............................................................................................................................................................................5 

Commonwealth legislation for the National Redress Scheme for Institutional Child Sexual 

Abuse ...............................................................................................................................................................................7 

National Redress Scheme for Institutional Child Sexual Abuse ................................................................8 

5 National Redress Scheme for Institutional Child Sexual Abuse Act 2018 (Cth) ......................... 11 

Clauses that may impinge upon Parliamentary sovereignty and law-making powers ................ 11 

6 National Redress Scheme for Institutional Child Sexual Abuse (Commonwealth Powers) 

Bill 2018 ............................................................................................................................................................................ 17 

Clauses that may impinge upon Parliamentary sovereignty and law-making powers ................ 18 

Preservation of Parliamentary sovereignty and law-making powers .................................................. 25 

Conclusions................................................................................................................................................................. 26 

Appendix 1    Letter from the Attorney General received 18 September 2018 .................................... 28 

Appendix 2    Letter from the Attorney General dated 2 October 2018 .................................................. 35 

Glossary ...................................................................................................................................................................................... 41 

 

 





Executive Summary i 

EXECUTIVE SUMMARY 

1 The Australian Government established the Royal Commission into Institutional Responses to 

Child Sexual Abuse (Royal Commission) in 2013. It inquired into, and reported upon, 

responses by institutions to instances and allegations of child sexual abuse in Australia. 

2 The Royal Commission’s Redress and Civil Litigation Report (Redress Report) recommended 

the establishment of a single national redress scheme to provide eligible applicants who 

experienced institutional child sexual abuse with: 

 a monetary payment 

 access to counselling and psychological care 

 a direct personal response from responsible institutions. 

3 As a result of the Redress Report’s recommendations, a National Redress Scheme for 

Institutional Child Sexual Abuse (National Redress Scheme) was created. It was established 

by the National Redress Scheme for Institutional Child Sexual Abuse Act 2018 (Cth) (National 

Redress Act). 

4 The National Redress Scheme for Institutional Child Sexual Abuse (Commonwealth Powers) 

Bill 2018 (Bill) provides for Western Australia to adopt the National Redress Act. Adopting 

the National Redress Act will enable the National Redress Scheme to operate in Western 

Australia.  

5 The Bill also refers power to the Commonwealth to enable the Commonwealth to make 

amendments to the National Redress Act which will then apply in Western Australia. This is 

an amendment reference. 

6 This adoption and amendment reference mechanism was used as the Commonwealth 

Parliament does not have the power to enact legislation to enable the delivery of a national 

redress scheme. In order to bring States and State–based institutions into any such scheme, a 

referral of power by States to the Commonwealth is needed. 

7 The Committee has identified clauses in the Intergovernmental Agreement on the National 

Redress Scheme for Institutional Child Sexual Abuse (IGA), the National Redress Act and the 

Bill that impact upon the sovereignty and law–making powers of the Parliament of Western 

Australia. 

8 The general nature of federalism sometimes requires the State to refer its powers to the 

Commonwealth to ensure national uniformity in particular matters and to give effect to 

national schemes. 

9 In this instance, a national redress scheme would not be able to operate effectively without a 

referral of State power to the Commonwealth.  

10 The Committee concludes that the limitations proposed to the sovereignty and law–making 

powers of the Western Australian Parliament are necessary to enable the National Redress 

Scheme to operate in the manner intended by the participating jurisdictions.  

11 It is a matter for the Western Australian Parliament to balance the competing interests of 

State Parliament sovereignty with the purpose of the National Redress Scheme and Western 

Australia’s continuing involvement in it. 



ii Executive Summary 

Findings and recommendations 

Findings and recommendation are grouped as they appear in the text at the page number 

indicated: 

 

FINDING 1 Page 7 

The Committee finds that although the Intergovernmental Agreement on the National Redress 

Scheme for Institutional Child Sexual Abuse provides for a review of its terms, the review is not 

mandatory. 

 

FINDING 2 Page 7 

The Committee finds that there is no provision in the Intergovernmental Agreement on the 

National Redress Scheme for Institutional Child Sexual Abuse for any review of that Agreement to 

be tabled in the Parliament of Western Australia. 

 

FINDING 3 Page 7 

The Committee finds that the Parliament of Western Australia, despite being asked to refer powers 

to the Commonwealth, is not being provided with a mechanism to scrutinise the outcome of any 

review of the Intergovernmental Agreement on the National Redress Scheme for Institutional Child 

Sexual Abuse and determine whether it is in the best interests of this jurisdiction to continue to 

participate in the National Redress Scheme for Institutional Child Sexual Abuse. 

 

FINDING 4 Page 13 

The Committee finds that by operation of the National Redress Scheme for Institutional Child 

Sexual Abuse Act 2018 (Cth), the Parliament of Western Australia cannot scrutinise and disallow 

future rules made under sections 12 to 15 defining the scope of eligibility and entitlements under 

the National Redress Scheme for Institutional Child Sexual Abuse. 

 

FINDING 5 Page 14 

The Committee finds that by operation of the National Redress Scheme for Institutional Child 

Sexual Abuse Act 2018 (Cth), the Parliament of Western Australia cannot disallow future rules made 

under section 29 requiring or permitting the Operator to revoke the Operator’s determination to 

approve or not approve an application for redress under the National Redress Scheme for 

Institutional Child Sexual Abuse. 

 

FINDING 6 Page 15 

The Committee finds that the Parliament of Western Australia cannot disallow any Commonwealth 

Ministerial declaration made under section 32 of the National Redress Scheme for Institutional 

Child Sexual Abuse Act 2018 (Cth) (the National Assessment Framework) of methods or matters to 

be taken into account for the purposes of working out the amount of redress payment for a 

person under the National Redress Scheme for Institutional Child Sexual Abuse. 
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FINDING 7 Page 16 

The Committee finds that section 97(1) of the National Redress Scheme for Institutional Child 

Sexual Abuse Act 2018 (Cth) provides that protected information supplied to those administering 

the National Redress Scheme for Institutional Child Sexual Abuse may be used for several 

purposes which may be supplemented by rules which will not be subject to disallowance by the 

Western Australian Parliament.  

 

FINDING 8 Page 17 

The Committee finds that there is no provision for the Western Australian Parliament to have 

disclosed to it the results of the Commonwealth review of the National Redress Scheme for 

Institutional Child Sexual Abuse to which the State is a party and for which the Parliament is being 

asked to refer powers. 

 

FINDING 9 Page 18 

The Committee finds that should it be Parliament’s will that Western Australia join the National 

Redress Scheme for Institutional Child Sexual Abuse in the form enacted by the Commonwealth, it 

is preferable and desirable that the Bill be passed and Western Australia join it at the earliest 

practical opportunity. However, failure to pass the Bill before the announced commencement date 

of 1 January 2019 will not jeopardise Western Australia’s ability to join the National Redress 

Scheme for Institutional Child Sexual Abuse at some future time following passage of the Bill. 

 

FINDING 10 Page 22 

The Committee finds that clauses 4(1) and (2) of the National Redress Scheme for Institutional 

Child Sexual Abuse (Commonwealth Powers) Bill 2018 derogate from the Parliamentary 

sovereignty of Western Australia. 

 

RECOMMENDATION 1 Page 27 

The Committee recommends that the Legislative Council note the Committee’s findings during 

consideration of the National Redress Scheme for Institutional Child Sexual Abuse 

(Commonwealth Powers) Bill 2018. 
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1 Introduction 

1.1 On 13 September 2018, the Minister for Environment on behalf of the Leader of the House 

introduced the National Redress Scheme for Institutional Child Sexual Abuse 

(Commonwealth Powers) Bill 2018 (Bill) into the Legislative Council. The Bill was referred to 

the Standing Committee on Uniform Legislation and Statutes Review (Committee) under 

Standing Order 126. 

1.2 The Committee was required to report to the Legislative Council by 30 October 2018, being 

the first Legislative Council sitting day following the expiry of the 45 day reporting 

timeframe. 

1.3 On 17 October 2018, the Committee sought an extension of the time in which it was to 

report to the Legislative Council from 30 October 2018 to 21 November 2018.1 That 

extension of time was granted on 18 October 2018.2 

1.4 The Bill provides for Western Australia to adopt the National Redress Scheme for Institutional 

Child Sexual Abuse Act 2018 (Cth) (National Redress Act). Adopting the National Redress Act 

will enable the National Redress Scheme for Institutional Child Sexual Abuse (National 

Redress Scheme) to operate in Western Australia. The National Redress Scheme is intended 

to provide support to people who were sexually abused as children in an institutional 

context. 

1.5 The Bill also contains an amendment reference; namely, a referral of power by Western 

Australia to the Commonwealth that enables the Commonwealth to make amendments to 

the National Redress Act which will then apply in Western Australia.  

1.6 This report includes discussion and analysis of the: 

 constitutional context for the Bill 

 Intergovernmental Agreement on the National Redress Scheme for Institutional Child 

Sexual Abuse (IGA) 

 National Redress Act 

 National Redress Scheme 

 Bill. 

2 Inquiry procedure 

2.1 The Committee posted the inquiry on its website at Uniform Legislation Committee 

homepage. The general public was immediately notified of the referral via social media.3 

2.2 Given the Committee’s terms of reference, the Committee considered that any broader 

advertising or invitation for submissions from the public was neither necessary nor 

warranted. 

 

                                                      
1  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 117, National Redress Scheme for Institutional Child Sexual Abuse (Commonwealth Powers) Bill 2018 – 

Extension of time, October 2018. 

2  Western Australia, Legislative Council, Parliamentary Debates (Hansard), 18 October 2018, pp 52–3. 

3  Legislative Council, 13 September 2018, retrieved from 

https://twitter.com/WALegCouncil/status/1040172475315675136.  
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2.3 The Committee conducted a private hearing with representatives nominated by the 

Department of Justice (Department) on 8 October 2018:  

 Ms Ilse Petersen, Advisor, State Solicitor’s Office 

 Dr Jim Thomson SC, Legal Officer, State Solicitor’s Office 

 Ms Michelle Andrews, Deputy Director General, Policy and Reform, Department of the 

Premier and Cabinet 

 Ms Emma Kearney, Principal Policy Officer, Social Policy Unit, Department of the Premier 

and Cabinet. 

2.4 The Committee thanks them for their assistance with the inquiry. 

3 Supporting documents 

3.1 The Committee received copies of the Bill, the second reading speech and the Explanatory 

Memorandum when the Bill was introduced into the Legislative Council.  

3.2 Hon John Quigley MLA, Attorney General, provided the Committee with the information 

required pursuant to Ministerial Office Memorandum MM 2007/01.4 

3.3 Standing Order 126(5) states: 

The Member in charge of a Bill referred to the Committee shall ensure that all 

documentation required by the Committee is provided to the Committee within 

3 working days after referral … 

3.4 The Attorney General forwarded the information required under Ministerial Office 

Memorandum MM 2007/01 to the Committee, which it received on 18 September 2018, 

three working days after referral. The Committee thanks the Attorney General for the timely 

provision of the supporting documentation and information. 

3.5 The Attorney General’s letter is attached at Appendix 1. 

4 Background 

4.1 This section of the report explains the background to the Bill. It includes information on the: 

 Royal Commission into Institutional Responses to Child Sexual Abuse (Royal 

Commission) 

 Commonwealth Redress Scheme  

 Constitutional context for the Bill 

 Intergovernmental Agreement on the National Redress Scheme for Institutional Child 

Sexual Abuse (IGA) 

 Commonwealth legislation for the National Redress Scheme 

 National Redress Scheme 

                                                      
4  Ministerial Office Memorandum MM 2007/01 requires the provision of information to the Committee such as: a 

copy of the relevant intergovernmental agreement/memorandum of understanding or a copy of the communiqué 

from the Ministerial Council meeting at which it was agreed to introduce the legislation, a statement as to any 

timetable for the implementation of the legislation, the advantages and disadvantages to the State of Western 

Australia as a participant in the relevant scheme or agreement, any relevant constitutional issues, an explanation 

as to whether and by what mechanism the State can opt-out of the scheme, the mechanisms by which the bill, 

once enacted, can be amended and, if the legislation has been developed by reference to a model bill, a copy of 

that model bill. 
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Royal Commission into Institutional Responses to Child Sexual Abuse 

4.2 On 12 November 2012, the then Prime Minister, Hon Julia Gillard MP, announced that she 

would recommend to the Governor-General that a Royal Commission be appointed to 

inquire into Institutional Responses to Child Sexual Abuse. The six Commissioners were 

appointed on 11 January 2013. 

4.3 The Royal Commission’s Redress and Civil Litigation Report (Redress Report) was released 

publicly on 14 September 2015. The Redress Report recommended the establishment of a 

single national redress scheme to provide eligible applicants who experienced institutional 

child sexual abuse with a monetary payment, access to counselling and psychological care 

and a direct personal response from responsible institutions. 

Commonwealth Redress Scheme 

4.4 On 4 November 2016, the Australian Government announced the establishment of a 

Commonwealth Redress Scheme for Commonwealth and Territory institutions, with other 

States and non-government institutions able to opt-in on a ‘responsible entity pays basis’.5 

4.5 The Commonwealth Redress Scheme was designed to ‘give practical and operational effect 

to the recommendations of the royal commission’.6 It was based on four principles: 

 Facilitating individual monetary redress payments as well as developing and providing 

emotional, mental and other supports to people who have been survivors of institutional 

abuse. 

 The Commonwealth will operate an opt-in scheme, open nationally for any State or 

Territory or any non-Government institution, on the basis that they fund the cost of their 

own eligible redress claims. 

 The Commonwealth, as operator of the scheme, will require opting-in entities to abide 

by the process and design rules that the Commonwealth will institute. 

 The Commonwealth will refine details about the scheme in consultation with an 

independent advisory council.7 

Constitutional context for the Bill 

4.6 The Commonwealth Parliament does not have the power to enact legislation to enable the 

delivery of a national redress scheme. In order to bring States and State-based institutions 

into any such scheme, a referral of power by States to the Commonwealth is needed.  

4.7 This was noted by the Australian Government when it announced the establishment of the 

Commonwealth Redress Scheme: 

Commonwealth powers are such that states could not join this scheme, based on 

the legal advice we have seen, without a referral of power from the individual 

joining states and we cannot compel that referral of power. 

So the unequivocal legal advice is that it is very, very unlikely that we have the 

power to establish a single scheme by compulsion. That is, it can only be achieved 

by the [sic] cooperative legal action through referral of powers by any individual 

state. This is the important point I want to make to you, is that it is, pursuant to the 

                                                      
5  Hon Christian Porter MP, Minister for Social Services, Press conference: National Redress Scheme, Australian 

Government, Perth, 4 November 2016, p 5. 

6  ibid., p 4. 

7  ibid., pp 4–6. 
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advice that we have received, highly likely that we do have power that exists in 

relation to the Northern Territory and the Australian Capital Territory.8 

4.8 Section 51 (xxxvii) of the Commonwealth of Australia Constitution Act (Constitution) provides 

that the Commonwealth Parliament has power to make laws with respect to: 

matters referred to the Parliament of the Commonwealth by the Parliament or 

Parliaments of any State or States, but so that the law shall extend only to States 

by whose Parliaments the matter is referred, or which afterwards adopt the law. 

Commonwealth Bills to establish a Commonwealth Redress Scheme  

4.9 As previously noted, the Commonwealth does not have the constitutional power to legislate 

for a national redress scheme. A referral of power from the States to the Commonwealth 

under section 51 (xxxvii) of the Constitution is required for the Australian Government to 

administer a national redress scheme. 

4.10 As a result, a Commonwealth Redress Scheme for Survivors of Institutional Child Sexual 

Abuse, to commence on 1 July 2018, was initially proposed as a first step towards a single 

national redress scheme.9 

4.11 The Commonwealth Redress Scheme for Institutional Child Sexual Abuse Bill 2017 and the 

Commonwealth Redress Scheme for Institutional Child Sexual Abuse (Consequential 

Amendments) Bill 2017 were introduced into the Commonwealth Parliament on 

26 October 2017. 

4.12 The bills were intended to establish the Commonwealth Redress Scheme. They ‘represented 

a point in time while detailed discussions proceeded with state and territory governments, 

non-government institutions and survivor groups.’10 

4.13 The bills were drafted ‘in anticipation of the participation of state governments and NGIs 

[non-government institutions] located in states, should a referral of powers be achieved.’11  

4.14 During scrutiny of the Commonwealth Redress Scheme for Institutional Child Sexual Abuse 

Bill 2017 and the Commonwealth Redress Scheme for Institutional Child Sexual Abuse 

(Consequential Amendments) Bill 2017 by the Senate Community Affairs Legislation 

Committee, the Commonwealth Department of Social Services gave the following evidence: 

If a state government agrees to provide a referral and participate in the Scheme 

from its commencement, the Commonwealth Bill will be replaced with a National 

Redress Scheme for Institutional Child Sexual Abuse Bill (National Bill) prior to the 

Scheme’s commencement.12 

4.15 The New South Wales Government referred the required power to the Commonwealth with 

its National Redress Scheme for Institutional Child Sexual Abuse (Commonwealth Powers) Bill 

2018 (NSW) (NSW Bill). The Commonwealth Redress Scheme for Institutional Child Sexual 

Abuse Bill 2017 and the Commonwealth Redress Scheme for Institutional Child Sexual Abuse 

(Consequential Amendments) Bill 2017 did not proceed past the second reading stage.  

                                                      
8  ibid., p 7. 

9  Commonwealth, Senate, Community Affairs Legislation Committee, Commonwealth Redress Scheme for 

Institutional Child Sexual Abuse Bill 2017 [Provisions] and Commonwealth Redress Scheme for Institutional Child 

Sexual Abuse (Consequential Amendments) Bill 2017 [Provisions], p 4. 

10  ibid., pp 2–3. 

11  ibid., p 4. 

12  ibid. 
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New South Wales referral of power to the Commonwealth 

4.16 The NSW Bill was introduced into its Parliament on 1 May 2018. Its object was to refer certain 

matters relating to the National Redress Scheme to the Commonwealth Parliament, for the 

purposes of section 51 (xxxvii) of the Constitution, so as to enable the Commonwealth 

Parliament to make laws about those matters. 

4.17 The NSW Bill referred matters relating to institutional child sexual abuse as follows: 

 a text reference. A proposed Commonwealth Act, the National Redress Scheme for 

Institutional Child Sexual Abuse Act 2018, was set out in Schedule 1 of the NSW Bill. The 

NSW Bill referred power to the Commonwealth to enact that proposed Commonwealth 

Act 

 an amendment reference. This empowered the Commonwealth to make ‘express 

amendment’13 to the proposed Commonwealth Act.  

4.18 The NSW Bill was passed on 16 May 2018 and received Royal Assent on 23 May 2018. 

Victorian referral of power to the Commonwealth  

4.19 A similar bill was introduced into the Victorian Parliament on 8 May 2018.14 It was passed on 

7 June 2018 and received Royal Assent on 13 June 2018. 

Intergovernmental Agreement on the National Redress Scheme for 

Institutional Child Sexual Abuse 

4.20 On 1 May 2018, the same day the NSW Bill was introduced into the New South Wales 

Parliament, the Intergovernmental Agreement on the National Redress Scheme for 

Institutional Child Sexual Abuse (IGA) was published by the Council of Australian 

Governments.15 The Western Australian Premier signed the IGA on behalf of Western 

Australia on 12 July 2018. By its terms, it would ‘commence’ in Western Australia on that 

date.16 

4.21 The IGA sets out agreement between the Commonwealth and participating State and 

Territory governments on certain aspects of the National Redress Scheme, including 

governance arrangements.17 

4.22 The IGA will expire on 30 June 2028, unless terminated earlier or extended by written 

agreement of all the parties.18 

                                                      
13  ‘express amendment’ means ‘the direct amendment of the text of [the proposed Commonwealth Act] (whether by 

the insertion, omission, repeal, substitution or relocation of words or matter) by another Commonwealth Act or by 

an instrument under a Commonwealth Act, but does not include the enactment by a Commonwealth Act of a 

provision that has or will have substantive effect otherwise than as part of the text of the National Redress Act.’: 

see National Redress Scheme for Institutional Child Sexual Abuse (Commonwealth Powers) Act 2018 s 3. 

14  National Redress Scheme for Institutional Child Sexual Abuse (Commonwealth Powers) Bill 2018 (Vic). 

15  Intergovernmental Agreement on the National Redress Scheme for Institutional Child Sexual Abuse between the 

Commonwealth of Australia and the Australian States and Territories, with the first jurisdictions signing from 

1 May 2018.  

16  ibid., clause 9. 

17  A ‘participating State’ is a State which has, for the purposes of section 51 (xxxvii) of the Constitution, referred a 

text reference and an amendment reference to the Commonwealth Parliament or has adopted the relevant version 

of the National Redress Act and referred an amendment reference to the Commonwealth Parliament: see National 

Redress Scheme for Institutional Child Sexual Abuse Act 2018 (Cth) s 144. 

18  Intergovernmental Agreement on the National Redress Scheme for Institutional Child Sexual Abuse, clause 9. 
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Governance arrangements 

4.23 The governance arrangements in the IGA include the following: 

 The IGA may be amended at any time by written agreement of all the parties.19 

 The parties may review the operation and objectives of the IGA following the review of 

the National Redress Scheme or as otherwise agreed by the parties through the 

Ministers’ Redress Scheme Governance Board20 (which is discussed in paragraphs 4.24 to 

4.27 of this report). 

 Withdrawal from the IGA is a measure of last resort. A party that is not terminating a 

reference or its adoption may indicate its intent to withdraw from the IGA at any time by 

giving all other parties at least three months’ written notice of its intention to do so.21 

4.24 The IGA establishes the Ministers’ Redress Scheme Governance Board (Board), which consists 

of the Commonwealth Minister (who is the Chairperson) and other State and Territory 

ministers responsible for redress. 

4.25 The Board has the following functions: 

 Discuss key issues relating to: 

o implementation and operational matters 

o emerging policy, operational and communication issues 

o matters relating to participation in the National Redress Scheme. 

 Discuss and agree on proposed amendments to primary legislation, rules and policy 

guidelines. 

 Manage cost risks.22 

4.26 The Board is to meet at least bi-annually each financial year unless it agrees to meet less 

frequently. It may also meet on an ad hoc basis if an urgent matter arises.23 

4.27 Board members have voting rights on proposed amendments to primary legislation, rules 

and policy guidelines.24  

4.28 The Western Australian Government will therefore be represented on the Board and will have 

opportunities to provide feedback on issues as they arise, and to influence (in collaboration 

with other participating States and Territories) proposed changes to the National Redress 

Scheme. 

4.29 The IGA also establishes a Redress Scheme Committee to support the Commonwealth 

Department responsible for operating the National Redress Scheme. The Redress Scheme 

Committee comprises ‘senior officials of all participating governments and non-government 

institutions’.25 

                                                      
19  ibid., clause 35. 

20  ibid., clause 36. 

21  ibid., clauses 37 and 39. 

22  ibid., Schedule A. 

23  ibid. 

24  ibid. 

25  ibid., Schedule B. 
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Referral legislation 

4.30 The parties to the IGA agreed that for a State to become a participating State, the Parliament 

of the State would need to: 

 refer to the Commonwealth Parliament the text reference and the amendment reference 

or  

 adopt the relevant version of the National Redress Scheme for Institutional Child Sexual 

Abuse Act 2018 (Cth) once enacted and refer the amendment reference 

in accordance with section 51 (xxxvii) of the Constitution.26 

4.31 They also agreed that once at least one State had enacted its State referral Act, the 

Commonwealth would support passage of the National Redress Scheme for Institutional 

Child Sexual Abuse Bill 2018 (Cth) through the Commonwealth Parliament.27  

Clauses that may impinge upon Parliamentary sovereignty and law-making powers 

4.32 Although the IGA provides for a review of its terms, the review is not mandatory. Further, 

there is no provision in the IGA for any such review to be tabled in the Parliament of Western 

Australia. In the absence of such a requirement, the Parliaments of participating jurisdictions 

have no opportunity to scrutinise the outcome of any review and determine whether it is in 

the best interests of that jurisdiction to continue to participate in the National Redress 

Scheme. 

FINDING 1 

The Committee finds that although the Intergovernmental Agreement on the National Redress 

Scheme for Institutional Child Sexual Abuse provides for a review of its terms, the review is not 

mandatory. 

 

FINDING 2 

The Committee finds that there is no provision in the Intergovernmental Agreement on the 

National Redress Scheme for Institutional Child Sexual Abuse for any review of that Agreement to 

be tabled in the Parliament of Western Australia. 

 

FINDING 3 

The Committee finds that the Parliament of Western Australia, despite being asked to refer powers 

to the Commonwealth, is not being provided with a mechanism to scrutinise the outcome of any 

review of the Intergovernmental Agreement on the National Redress Scheme for Institutional Child 

Sexual Abuse and determine whether it is in the best interests of this jurisdiction to continue to 

participate in the National Redress Scheme for Institutional Child Sexual Abuse. 

Commonwealth legislation for the National Redress Scheme for 

Institutional Child Sexual Abuse 

4.33 Following the introduction of the NSW Bill on 1 May 2018, the National Redress Scheme for 

Institutional Child Sexual Abuse Bill 2018 (Cth) and the National Redress Scheme for 

                                                      
26  ibid., clause 52. 

27  ibid., clause 53. 



8  

Institutional Child Sexual Abuse (Consequential Amendments) Bill 2018 (Cth) were 

introduced into the House of Representatives on 10 May 2018. 

4.34 Both bills were passed by the Commonwealth Parliament on 19 June 2018. They received 

Royal Assent on 21 June 2018. 

4.35 The National Redress Scheme for Institutional Child Sexual Abuse Act 2018 (Cth) (National 

Redress Act) established the National Redress Scheme. As noted, adopting the National 

Redress Act will enable the National Redress Scheme to operate in Western Australia.28 

4.36 For ease of understanding and by way of background, the National Redress Scheme is 

discussed below. The National Redress Act is the subject of section 5 of this report.  

National Redress Scheme for Institutional Child Sexual Abuse 

4.37 The proclamation of the National Redress Act created the National Redress Scheme. The 

National Redress Scheme commenced operation on 1 July 2018 and will operate for 10 years.  

4.38 The National Redress Scheme is administered by the Commonwealth Government. It is 

intended to provide support to people who were sexually abused as children in an 

institutional context. It has been designed in accordance with the Royal Commission’s 

principle that the relevant institutions should pay for the abuse experienced by children for 

which they were responsible. The National Redress Scheme will operate on a voluntary basis, 

which requires State and Territory Governments and non–government institutions to opt–in 

to the scheme. 

4.39 The Explanatory Memorandum for the National Redress Scheme for Institutional Child Sexual 

Abuse Bill 2018 and the National Redress Scheme for Institutional Child Sexual Abuse 

(Consequential Amendments) Bill 2018 (Cth Bills EM) states that the National Redress 

Scheme: 

will recognise and alleviate the impact of past child sexual abuse that occurred in 

an institutional context by providing three elements of redress to eligible survivors. 

Redress under the Scheme consists of a monetary payment of up to $150,000 as a 

tangible means of recognising the wrong survivors have suffered, access to 

counselling and psychological services (either through a lump sum payment or 

through state or territory based services) and the option to receive a direct 

personal response from a responsible institution(s).29 

4.40 A person will be eligible for redress under the National Redress Scheme if: 

 the person was sexually abused30 as a child prior to 1 July 2018 

 the abuse occurred inside a participating State, inside a Territory, or outside Australia 

 one or more participating institutions are responsible for the abuse  

 the person is an Australian citizen or permanent resident at the time of the application.31 

 

                                                      
28  See paragraph 1.4 of this report. 

29  National Redress Scheme for Institutional Child Sexual Abuse Bill 2018 and National Redress Scheme for 

Institutional Child Sexual Abuse (Consequential Amendments) Bill 2018, Explanatory Memorandum, House of 

Representatives, p 3. 

30  Sexual abuse includes any act which exposes the person to, or involves the person in, sexual processes beyond the 

person’s understanding or contrary to accepted community standards: National Redress Scheme for Institutional 

Child Sexual Abuse Act 2018 (Cth) s 6. 

31  National Redress Scheme for Institutional Child Sexual Abuse Act 2018 (Cth) ss 13, 14 and 15.  
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4.41 A person will not be able to apply to the National Redress Scheme if: 

 they have already made an application for redress under the National Redress Scheme 

 a security notice is in force in relation to the person32 

 the person is a child who will not turn 18 before the National Redress Scheme sunset 

day33 

 the person is in gaol 

 the application is being made in the period of 12 months before the National Redress 

Scheme sunset day.34  

4.42 If the circumstances justify it, the National Redress Scheme Operator (Operator) may allow 

an application to be made from gaol or in the period of 12 months before the National 

Redress Scheme sunset day.35 

4.43 Eligibility for redress will be assessed on whether there is a ‘reasonable likelihood’ that the 

person is eligible.36 

4.44 Redress will consist of three components: 

 A redress payment of up to $150 000.37 The amount of the payment will depend on the 

level of sexual abuse, and related non-sexual abuse, that a person suffered.38 A person 

who has accessed redress under another scheme is not excluded from applying for 

redress under the National Redress Scheme. However, any prior payments made by a 

participating institution in relation to the abuse suffered by a person that is within the 

scope of the National Redress Scheme will be deducted from the amount payable by 

that participating institution.39 

 A counselling and psychological services component of up to $5 000.40 This is intended 

to ‘enable survivors to access trauma-informed and culturally appropriate counselling or 

psychological services to assist with the impacts of the sexual abuse they experienced as 

a child’.41 If a person lives in a jurisdiction that is not a declared provider of counselling 

and psychological services under the National Redress Scheme, they will be entitled to a 

counselling and psychological services payment of up to $5 000.42 

                                                      
32  A security notice may be given if, among other things, a person is refused an Australian travel document or has 

their Australian travel document cancelled, or their visa is cancelled: see sections 64–71 of the National Redress 

Scheme for Institutional Child Sexual Abuse Act 2018 (Cth). 

33  The National Redress Scheme sunset day is 1 July 2028. 

34  National Redress Scheme for Institutional Child Sexual Abuse Act 2018 (Cth) s 20(1). 

35  ibid., s 20(2). The Operator is responsible for operating the National Redress Scheme and is the person who is the 

Secretary of the Department of Social Services: see ss 6 and 9 of the National Redress Scheme for Institutional 

Child Sexual Abuse Act 2018 (Cth). 

36  National Redress Scheme for Institutional Child Sexual Abuse Act 2018 (Cth) s 12(2)(b). 

37  ibid., s 16(1)(a). 

38  ibid., s 30. If the National Redress Scheme establishes that a person suffered sexual abuse, any related non-sexual 

abuse will also be taken into consideration for the purpose of determining the amount of the redress payment 

that the person is entitled to receive: s 17. 

39  National Redress Scheme for Institutional Child Sexual Abuse Act 2018 (Cth) s 30. 

40  ibid., s 16(1)(b). 

41  National Redress Scheme for Institutional Child Sexual Abuse Bill 2018 and National Redress Scheme for 

Institutional Child Sexual Abuse (Consequential Amendments) Bill 2018, Explanatory Memorandum, House of 

Representatives, p 9. 

42  National Redress Scheme for Institutional Child Sexual Abuse Act 2018 (Cth) ss 16(1)(b), 31 and 51. 
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 A direct personal response from each of the participating institutions determined to be 

responsible for the abuse.43 This may be any one or more of the following: an apology or 

a statement of acknowledgement or regret, an acknowledgement of the impact of the 

abuse on the person, an assurance as to the steps the institution has taken, or will take, 

to prevent abuse happening again and an opportunity for the person to meet with a 

senior official of the institution.44 

4.45 Applicants will have the opportunity to receive legal assistance provided by the National 

Redress Scheme before deciding whether to accept the offer of redress.45 

4.46 A person who is entitled to redress under the National Redress Scheme may choose to 

accept one, two or all three of the components listed in paragraph 4.44.46 

4.47 A claim can be made at any time from commencement of the National Redress Scheme until 

12 months before its closing date, which is 30 June 2028. 

4.48 A person who accepts an offer of redress will be required to release every responsible 

participating institution from civil liability for sexual abuse and related non-sexual abuse that 

is within the scope of the National Redress Scheme.47 

4.49 The National Redress Scheme also provides for cases where an applicant dies before their 

application is finalised.48 

4.50 The Cth Bills EM addresses the funding arrangements for the National Redress Scheme. It 

states: 

The Scheme funding arrangements are based on the principle of the responsible 

entity pays. The Consolidated Revenue Fund will be appropriated for the purposes 

of paying the redress payment and the counselling and psychological services 

component of the redress under the Scheme. 

Non-Commonwealth entities (participating state and territory institutions and non-

government institutions) will be invoiced quarterly in arrears with their funding 

contributions credited to the Consolidated Revenue Fund.49 

4.51 To participate in the National Redress Scheme, a State must refer power to the 

Commonwealth Parliament in accordance with section 51 (xxxvii) of the Constitution. This 

involves: 

 All participating States referring matters relating to a redress scheme for institutional 

child sexual abuse to the Commonwealth Parliament (so the National Redress Scheme 

can apply in those States). 

 At least one State doing an initial ‘reference of scheduled text’, to enable the 

Commonwealth Government to introduce a national bill (to create a national instead of a 

Commonwealth scheme). As previously noted, New South Wales did this in May 2018. 

                                                      
43  ibid., s 16(1)(c). 

44  ibid., s 54(2). 

45  ibid., s 9(3). 

46  ibid., s 16(2). 

47  ibid., s 43. 

48  ibid., ss 58–60. 

49  National Redress Scheme for Institutional Child Sexual Abuse Bill 2018 and National Redress Scheme for 

Institutional Child Sexual Abuse (Consequential Amendments) Bill 2018, Explanatory Memorandum, House of 

Representatives, p 9.  
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 Following the passage of a national bill, all remaining States ‘adopting’ the national 

legislation in order to participate in the National Redress Scheme. 

5 National Redress Scheme for Institutional Child Sexual 

Abuse Act 2018 (Cth) 

5.1 As noted, the Bill provides for Western Australia to adopt the National Redress Act. The 

Committee has therefore scrutinised that Act and its comments are set out below. As the 

adoption mechanism proposed in the Bill does not allow the Western Australian Parliament 

to amend the National Redress Act, the Committee’s comments on that Act are for the 

House’s information during its consideration of the Bill. 

5.2 The Committee restricted its examination of the National Redress Act to questions of 

Parliamentary sovereignty and law-making issues as required by its terms of reference. 

Clauses that may impinge upon Parliamentary sovereignty and law-making 

powers 

5.3 The impacts on Parliamentary sovereignty and law-making powers in the National Redress 

Act arise from:  

 sections 12 to 15: Eligibility and entitlements 

 section 29: Determination to approve application for redress 

 section 32: The assessment framework for calculating the amount of redress payment 

and the amount of the counselling and psychological component 

 section 33: The assessment framework policy guidelines for applying the assessment 

framework 

 section 97: Disclosure of information for a permitted purpose 

 section 179: The National Redress Scheme Rules 

 section 192: Review of the Scheme. 

5.4 These sections are discussed below. 

Sections 12 to 15: Eligibility and entitlement 

5.5 Sections 12 to 15 allow delegated legislation to alter the scope of the National Redress 

Scheme. 

5.6 Sections 12 to 15 set out criteria for when:  

 a person is entitled to be provided with redress50  

 a person is eligible for redress51 

 abuse of a person will be within the scope of the National Redress Scheme52 

 an institution will be considered responsible for the abuse.53 

5.7 Each of these sections also provide that the rules may narrow the scope of the National 

Redress Scheme by prescribing cases in which these general criteria do not apply; that is, 

                                                      
50  National Redress Scheme for Institutional Child Sexual Abuse Act 2018 (Cth) s 12. 

51  ibid., s 13. 

52  ibid., s 14. 

53  ibid., s 15. 
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when a person is not entitled to or eligible for redress, when abuse of a person is not within 

the scope of the National Redress Scheme and when an institution is not responsible for 

abuse.54 

5.8 The rule-making powers in sections 12 to 15 are not guided by criteria detailing the 

circumstances in which they may be used. As such, these powers may be used to alter the 

scope of the National Redress Scheme. 

5.9 The Committee’s view is that the scope of the National Redress Scheme should be 

determined by statute rather than subsidiary legislation, and at the very least be subject to 

Parliamentary scrutiny. 

5.10 The Cth Bills EM does not explain the rationale for section 12(4) (that is, when the rules 

prescribe that a person is not entitled to redress).55 

5.11 In relation to section 13(3) (namely, when the rules prescribe that a person is not eligible for 

redress), the Cth Bills EM states that the power is intended to be used ‘for exceptional 

cases’56 that have not, or could not, be envisaged prior to the commencement of the 

National Redress Scheme. 

5.12 In relation to section 14(3) (that is, when the rules prescribe that abuse is not within the 

scope of the National Redress Scheme), the Cth Bills EM states that it is intended the rules 

will prescribe that abuse is not within the scope of the National Redress Scheme where the 

person has received a favourable court award in respect of that abuse.57 

5.13 Finally, as to section 15(6) (namely, when the rules prescribe that an institution is considered 

not responsible for the abuse), the Cth Bills EM states that it is intended to prescribe that a 

government institution is not responsible for abuse where another institution was 

responsible and the government institution merely regulated or funded that other 

institution, or the other institution was established by or under the law of the relevant 

government.58 

5.14 The Cth Bills EM also contains a general justification of the need to leave some matters to 

delegated legislation, stating that the National Redress Scheme ‘will need to be flexible to 

account for any unforeseen numbers of survivors, institutional contexts and other 

circumstances’.59 

5.15 The National Redress Scheme for Institutional Child Sexual Abuse Rules 2018 (Cth) (National 

Redress Rules) were made on 29 June 2018 under section 179 of the National Redress Act. 

Click here to view the National Redress Rules.  

5.16 The National Redress Rules prescribe, among other things, the matters referred to in section 

14(3) (when abuse of a person will not be within the scope of the National Redress Scheme60) 

and sections 15(5) and (6) (when an institution is, or is not, responsible for abuse61). 

5.17 Section 42 of the Legislation Act 2003 (Cth) provides, among other things, for the 

disallowance of Commonwealth legislative instruments, which are defined in section 8, by the 

                                                      
54  ibid., ss 12(4), 13(3), 14(3), 15(5) and 15(6). 

55  National Redress Scheme for Institutional Child Sexual Abuse Bill 2018 (Cth), Explanatory Memorandum, House of 

Representatives, pp 19–20. 

56  ibid., p 21. 

57  ibid., p 22. 

58  ibid., p 25. 

59  ibid., p 101. 

60  See National Redress Scheme for Institutional Child Sexual Abuse Rules 2018 (Cth) s 6. 

61  ibid., ss 8–12. 
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Senate or the House of Representatives. The National Redress Rules would therefore be 

subject to disallowance by the Senate or the House of Representatives. 

5.18 The National Redress Act does not provide for Commonwealth legislative instruments or 

Commonwealth declarations or guidelines, which are not legislative instruments, to be 

subject to disallowance by a State Parliament or a legislative chamber of a State Parliament. 

Without such a provision, State Parliaments or legislative chambers of a State Parliament 

cannot disallow Commonwealth legislative instruments.62 

5.19 The Department of the Premier and Cabinet advised: 

However, the National Redress Scheme’s governance mechanisms, as detailed in 

the [IGA], will enable the Western Australian Government to consult with the 

Commonwealth Government and Governments of other States and Territories 

regarding the National Redress Scheme. This will include consultation on the 

Commonwealth’s legislation and legislative instruments.63 

5.20 The Committee draws this use of rules in the National Redress Act to the attention of the 

House for its information. It makes no finding as to whether the justifications provided (or 

lack of a justification in the case of section 12(4)) for including these significant matters in 

delegated legislation are satisfactory.  

FINDING 4 

The Committee finds that by operation of the National Redress Scheme for Institutional Child 

Sexual Abuse Act 2018 (Cth), the Parliament of Western Australia cannot scrutinise and disallow 

future rules made under sections 12 to 15 defining the scope of eligibility and entitlements under 

the National Redress Scheme for Institutional Child Sexual Abuse. 

Section 29: Determination to approve application for redress 

5.21 Section 29 sets out the circumstances in which the Operator is required to make a 

determination to approve, or not approve, an application for redress. 

5.22 Section 29(4) provides that the National Redress Rules may require or permit the Operator to 

revoke such a determination.64 

5.23 The Committee's view is that significant matters, such as the circumstances in which the 

Operator may be required or permitted to revoke a determination to approve, or not 

approve, an application for redress, should be determined by statute rather than subsidiary 

legislation and, at the very least, be subject to Parliamentary scrutiny unless there is a sound 

justification for doing otherwise.  

5.24 The Cth Bills EM provides no explanation of why it is necessary to allow the National Redress 

Rules to require that a determination made in accordance with legislative criteria be 

revoked.65  

5.25 The National Redress Rules provide for when the Operator may or must revoke a 

determination made to approve, or not approve, an application for redress66. 

                                                      
62  D Foster, Director General, Department of the Premier and Cabinet, Letter, 18 October 2018, Attachment A, p 2. 

63  ibid. 

64  The Operator cannot revoke a determination if the person has already accepted an offer of redress: s 29(5) of the 

National Redress Scheme for Institutional Child Sexual Abuse Act 2018 (Cth). 

65  National Redress Scheme for Institutional Child Sexual Abuse Bill 2018 (Cth), Explanatory Memorandum, House of 

Representatives, p 33. 

66  See National Redress Scheme for Institutional Child Sexual Abuse Rules 2018 (Cth) s 17. 
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5.26 As noted above, the National Redress Rules are subject to disallowance by the 

Commonwealth Parliament but are not subject to disallowance by the Western Australian 

Parliament.  

5.27 The Committee draws this use of rules and lack of explanation in the Cth Bills EM to the 

attention of the House for its information.  

FINDING 5 

The Committee finds that by operation of the National Redress Scheme for Institutional Child 

Sexual Abuse Act 2018 (Cth), the Parliament of Western Australia cannot disallow future rules made 

under section 29 requiring or permitting the Operator to revoke the Operator’s determination to 

approve or not approve an application for redress under the National Redress Scheme for 

Institutional Child Sexual Abuse. 

Section 32: The assessment framework for calculating the amount of redress payment and the 

amount of the counselling and psychological component  

5.28 Section 32 provides that the Commonwealth Minister may declare a method, or matters to 

take into account, for the purposes of working out the amount of redress payment for a 

person and the amount of the counselling and psychological component of redress for a 

person. Section 32(3) provides that the declaration is a legislative instrument but will not be 

subject to disallowance under section 42 of the Legislation Act 2003 (Cth). 

5.29 The Cth Bills EM states: 

This declaration would ordinarily be of an administrative character and would not 

be a legislative instrument without this provision. However, in order to ensure 

certainty and transparency it is appropriate to make this declaration a legislative 

instrument.67 

5.30 It also states: 

It is necessary to exempt this Ministerial declaration from disallowance so that the 

method or matters to be taken into account for the purpose of working out the 

amount of redress payment for a person are certain for applicants to the Scheme 

and decision-makers.68 

5.31 The Department of the Premier and Cabinet advised: 

This approach was a policy decision of the Commonwealth Government and 

implemented in Commonwealth legislation by the Commonwealth Parliament.69 

5.32 The National Redress Scheme for Institutional Child Sexual Abuse Assessment Framework 2018 

(Cth) (National Assessment Framework) was made on 29 June 2018. Click here to view the 

National Assessment Framework.  

5.33 The National Assessment Framework determines the law to be applied in working out the 

amount of redress payable for each successful application. The Committee’s view is that it is 

legally arguable that the National Assessment Framework is of a legislative nature, which 

would ordinarily make it subject to scrutiny by the Commonwealth Parliament and open to 

disallowance.  

                                                      
67  National Redress Scheme for Institutional Child Sexual Abuse Bill 2018 (Cth), Explanatory Memorandum, House of 

Representatives, p 38. 

68  ibid. 

69  D Foster, Director General, Department of the Premier and Cabinet, Letter, 18 October 2018, Attachment A, p 1. 
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5.34 As noted above, the National Assessment Framework may substantively impact the amount 

of redress that can be awarded to an applicant. It is not subject to disallowance by the 

Commonwealth Parliament due to section 32(3) of the National Redress Act, nor is it subject 

to disallowance by the Western Australian Parliament as it is made pursuant to 

Commonwealth legislation.  

5.35 The Committee draws these matters to the attention of the House for its information. 

FINDING 6 

The Committee finds that the Parliament of Western Australia cannot disallow any Commonwealth 

Ministerial declaration made under section 32 of the National Redress Scheme for Institutional 

Child Sexual Abuse Act 2018 (Cth) (the National Assessment Framework) of methods or matters to 

be taken into account for the purposes of working out the amount of redress payment for a 

person under the National Redress Scheme for Institutional Child Sexual Abuse. 

Section 33: The assessment framework policy guidelines for applying the assessment 

framework 

5.36 Section 33 provides that the Commonwealth Minister may make guidelines for the purposes 

of applying the National Assessment Framework and that the Operator may take such 

guidelines into account when applying the National Assessment Framework. Section 33(4) 

states that these guidelines are not a legislative instrument. This means that the guidelines 

are not subject to the usual Parliamentary disallowance procedures. 

5.37 The Cth Bills EM states the guidelines: 

are of an administrative character, the content of which will not be provided in a 

legislative instrument. The reason for omitting detailed guidelines is to mitigate 

the risk of fraudulent applications. Providing for detailed guidelines would enable 

people to understand how payments are attributed and calculated, and risks the 

possibility of fraudulent or enhanced applications designed to receive the 

maximum redress payment under the Scheme being submitted.70 

5.38 It also states: 

The Scheme has a low evidentiary threshold and is based on a ‘reasonable 

likelihood’ test. These aspects of the Scheme are important and provide 

recognition and redress to survivors who may not be able or may not want to 

access damages through civil litigation.71 

5.39 At the time of tabling this report, no guidelines had been made.  

5.40 The Committee accepts the reasons given for characterising the guidelines as administrative 

rather than legislative. It draws this matter to the attention of the House for its information. 

Section 97: Disclosure of information for a permitted purpose 

5.41 Section 97(1) provides that, where protected information is disclosed to a government 

institution, a government official may obtain, make a record of, disclose or use that 

information for the purposes of: 

 the enforcement of the criminal law 

 the safety or wellbeing of children 

                                                      
70  National Redress Scheme for Institutional Child Sexual Abuse Bill 2018 (Cth), Explanatory Memorandum, House of 

Representatives, p 38. 

71  ibid. 
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 investigatory, disciplinary or employment processes related to the safety or wellbeing of 

children 

 a purpose prescribed by the rules. [Emphasis added]. 

5.42 Protected information is defined as information about a person or an institution that: 

 was provided to, or obtained by, an officer of the National Redress Scheme for the 

purposes of the National Redress Scheme and 

 is or was held in the records of the Commonwealth Department of Social Services or the 

Commonwealth Human Services Department.72 

5.43 The Committee's view is that significant matters, such as the circumstances in which 

protected information may be disclosed or used should be determined by statute rather than 

subsidiary legislation and, at the very least, be subject to Parliamentary scrutiny unless there 

is a sound justification for doing otherwise.   

5.44 The Committee draws these matters to the attention of the House for its information. 

FINDING 7 

The Committee finds that section 97(1) of the National Redress Scheme for Institutional Child 

Sexual Abuse Act 2018 (Cth) provides that protected information supplied to those administering 

the National Redress Scheme for Institutional Child Sexual Abuse may be used for several 

purposes which may be supplemented by rules which will not be subject to disallowance by the 

Western Australian Parliament.  

Section 179: The National Redress Scheme Rules 

5.45 Section 179(3) provides that the National Redress Rules may apply, adopt or incorporate any 

matter contained in the National Assessment Framework as in force or existing from time to 

time.  

5.46 The Cth Bills EM states that this section: 

relates to references about the methodology to be applied in calculating the 

maximum amount of the redress payment that may be payable to the person. 

Although the assessment framework is not subject to disallowance, it will be made 

available on the Federal Register of Legislation once registered.73 

5.47 Section 179(3) allows the incorporation of legislative provisions by reference. This approach: 

 raises the prospect of changes being made to the law in the absence of Parliamentary 

scrutiny, (for example, where an external document is incorporated as in force 'from time 

to time' this would mean that any future changes to that document would operate to 

change the law without any involvement from Parliament) 

 can create uncertainty in the law 

 means that those obliged to obey the law may have inadequate access to its terms. 

                                                      
72  National Redress Scheme for Institutional Child Sexual Abuse Act 2018 (Cth) s 92(2). 

73  National Redress Scheme for Institutional Child Sexual Abuse Bill 2018 (Cth), Explanatory Memorandum, House of 

Representatives, p 101. The National Redress Scheme for Institutional Child Sexual Abuse Assessment Framework 

2018 was made on 29 June 2018 and appears on the Federal Register of Legislation. See also paragraph 5.32 of 

this report. 
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5.48 The Committee expressed its concerns with the ‘from time to time’ approach in its recent 

Report 109.74 

5.49 As a matter of principle, any member of the public should have free and ready access to the 

law. The Committee considers that where material is incorporated by reference into the law, 

it should be freely and readily available to all those who may be interested in the law.75 

5.50 In this case the National Assessment Framework is freely available to the public on the 

Federal Register of Legislation. To some extent this allays the Committee’s concerns 

regarding this section. 

5.51 The Committee draws this matter to the attention of the House for its information. 

Section 192: Review of the Scheme 

5.52 Section 192(1) requires the Commonwealth Minister to cause a review of the operation of 

the National Redress Scheme to be commenced as soon as possible after the second 

anniversary of its start date or a day prescribed by the National Redress Rules, if they 

prescribe a day before the second anniversary. Section 192(2) sets out the range of matters 

that the review must consider.  

5.53 Section 192(3) requires that a further review of the operation of the National Redress 

Scheme be commenced as soon as possible after the eighth anniversary of its operation, or a 

later date prescribed by the National Redress Rules. Section 192(4) sets out the matters that 

the review must consider. 

5.54 The National Redress Act contains no requirement for the results of these reviews to be 

made public or tabled in the Commonwealth, State or Territory Parliaments.  

FINDING 8 

The Committee finds that there is no provision for the Western Australian Parliament to have 

disclosed to it the results of the Commonwealth review of the National Redress Scheme for 

Institutional Child Sexual Abuse to which the State is a party and for which the Parliament is being 

asked to refer powers. 

6 National Redress Scheme for Institutional Child Sexual 

Abuse (Commonwealth Powers) Bill 2018 

6.1 As discussed at paragraphs 4.16 to 4.18, New South Wales has passed legislation that 

effected a text-based referral of power to the Commonwealth.  

6.2 As the Bill was introduced into the Western Australian Parliament after the New South Wales’ 

referral of power, and following the enactment of the National Redress Act, it: 

 Provides for Western Australia to adopt the National Redress Act. Adopting the National 

Redress Act will enable the National Redress Scheme to operate in Western Australia. 

 Contains an amendment reference; namely a referral of power by Western Australia to 

the Commonwealth that enables the Commonwealth to make amendments to the 

National Redress Act which will then apply in Western Australia. 

                                                      
74  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 109, Health Practitioner Regulation National Law (WA) Amendment Bill 2017, October 2017. 

75  See also Western Australia, Legislative Council, Joint Standing Committee on Delegated Legislation, Report 84, 

Access to Australian Standards Adopted in Delegated Legislation, June 2016. 
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6.3 Tasmania and Queensland have taken a like approach. 

6.4 Clause 2 of the Bill provides that the Act is to come into operation on the day on which it 

receives the Royal Assent. The Attorney General advised the Committee that: 

In order for the Western Australian Government’s participation in the National 

Redress Scheme to commence from 1 January 2019, this Bill must pass by the end 

of 2018. The Bill’s passage will also enable State-based non-government 

institutions to make the necessary arrangements to participate in the Scheme.76 

6.5 The Committee sought advice on the consequences and practical effects should the Bill not 

be passed and commence operation by 1 January 2019. 

6.6 A letter from the Attorney General dated 2 October 2018 addressing this and other issues is 

attached as Appendix 2. The Committee also received evidence on this subject at its hearing 

on 8 October 2018. 

Committee comment 

6.7 In substance, the National Redress Scheme commenced operation on 1 July 2018 and 

notwithstanding that Western Australia has not passed the Bill, survivors of child sexual 

abuse could lodge applications for redress under the scheme from that date.  

6.8 Failure to pass the Bill before the announced commencement date (1 January 2019) may 

result in delay in commencing the assessment of applications for redress until the Bill passes 

and Western Australia joins the National Redress Scheme. It will not jeopardise Western 

Australia’s ability to join in the National Redress Scheme in due course.  

6.9 Nevertheless, if Western Australia is to be part of the National Redress Scheme, it is 

preferable and desirable that the Bill be passed and Western Australia join it at the earliest 

practical opportunity.77 

FINDING 9 

The Committee finds that should it be Parliament’s will that Western Australia join the National 

Redress Scheme for Institutional Child Sexual Abuse in the form enacted by the Commonwealth, it 

is preferable and desirable that the Bill be passed and Western Australia join it at the earliest 

practical opportunity. However, failure to pass the Bill before the announced commencement date 

of 1 January 2019 will not jeopardise Western Australia’s ability to join the National Redress 

Scheme for Institutional Child Sexual Abuse at some future time following passage of the Bill. 

Clauses that may impinge upon Parliamentary sovereignty and law-making 

powers 

6.10 The impact on Parliamentary sovereignty and law-making powers in the Bill arises from 

clauses 4, 6 and 9. 

Clause 4 – Adoption of the relevant version of the National Redress Act 

6.11 Clauses 4(1) and (2) provide for the adoption of the National Redress Act: 

 as originally enacted and  

                                                      
76  Hon John Quigley MLA, Attorney General, Letter, undated but received 18 September 2018, p 1.  

77  For example, while an applicant may apply for redress before 1 January 2019, should they die before the 

application is assessed ‘their estate would receive the funds but that person would not receive the apology, so it is 

more from that restorative element and access to the scheme for survivors.’ E Kearney, Principal Policy Officer, 

Social Policy Unit, Department of the Premier and Cabinet, Transcript of evidence, 8 October 2018, p 17. 
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 as subsequently amended by any amendments enacted by the Parliament of the 

Commonwealth at any time before the Bill is assented to. 

Effect of the adoption 

6.12 The effect of the adoption and referral mechanism in the Bill is that the National Redress Act, 

and any amendments to that Act made by the Commonwealth Parliament, applies in 

Western Australia as Commonwealth law, not State law.78 

No Parliamentary scrutiny of National Redress Act if amended after tabling of this report and before 

commencement of Bill 

6.13 In order to assist the Legislative Council’s consideration of the Bill, the Committee has 

considered the National Redress Act in force as at 5 November 2018 and identified and 

commented on issues of Parliamentary sovereignty and law-making powers arising from it 

(see section 5 of this report). However, the Committee will not be able to consider any 

amendments to the National Redress Act enacted by the Commonwealth Parliament after 

the Committee tables this report and prior to the Bill receiving Royal Assent. 

No Parliamentary scrutiny or disallowance in Western Australia of subsidiary legislation made under 

the National Redress Act  

6.14 Clause 4 provides for the adoption of the National Redress Act and any Commonwealth 

subsidiary legislation made under that Act. The following items of subsidiary legislation have 

been made under the National Redress Act: 

 National Redress Scheme for Institutional Child Sexual Abuse Rules 2018 (Cth)  

 National Redress Scheme for Institutional Child Sexual Abuse Assessment Framework 2018 

(Cth)  

 National Redress Scheme for Institutional Child Sexual Abuse Direct Personal Response 

Framework 2018 (Cth)  

 National Redress Scheme for Institutional Child Sexual Abuse Declaration 2018 (Cth)  

6.15 The National Redress Rules are subject to disallowance by the Senate or the House of 

Representatives but not by the Western Australian Parliament (see paragraphs 5.17 and 5.18 

above). 

6.16 The Committee notes that Western Australia was involved in the drafting of the National 

Redress Rules. They were ‘subject to intergovernmental negotiation and they were endorsed 

by Attorneys General around the country before they were published’.79 

6.17 The IGA provides that Board members (which includes the Western Australian minister 

responsible for redress) have voting rights on proposed amendments to, among other 

things, the National Redress Rules (see paragraphs 4.27 and 4.28 above). 

6.18 The National Assessment Framework is exempt from disallowance by both the 

Commonwealth and State Parliaments (see paragraphs 5.28 and 5.34 above). 

 

 

                                                      
78  Dr J Thomson SC, Legal Officer, State Solicitor’s Office, Transcript of evidence, 8 October 2018, p 2.  

79  E Kearney, Principal Policy Officer, Social Policy Unit, Department of the Premier and Cabinet, Transcript of 

evidence, 8 October 2018, p 7.  
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6.19 Finally, the National Redress Scheme for Institutional Child Sexual Abuse Direct Personal 

Response Framework 2018 (Cth) is also exempt from disallowance by both the 

Commonwealth and State Parliaments. The Cth Bills EM explained: 

It is necessary to exempt this Ministerial declaration from disallowance so that the 

method or matters to be taken into account for the purpose of ensuring that 

institutions provide a consistent approach to giving direct personal responses to 

survivors. This declaration would ordinarily be of an administrative character and 

would not be a legislative instrument without this provision. However, in order to 

ensure certainty and transparency it is appropriate to make this declaration a 

legislative instrument.80 

Risks with the adoption and referral mechanism  

6.20 A risk with this approach to implementing national uniform schemes is that: 

the commonwealth Parliament may not act on the reference and might try to 

exercise its legislative power to the fullest extent possible. 

… 

The risk is that the commonwealth Parliament will endeavour to use the 

amendment power to convert a text amendment or the adoption of a text 

amendment by a state Parliament into a general subject matter referral; that is, the 

risk is the commonwealth executive and the commonwealth Parliament might 

interpret an amendment power more broadly than the parties—the original 

Parliaments and the original executives—intended the scope of the amendment to 

be.81 

6.21 Dr Thomson SC advised the Committee: 

It is a risk that is endeavoured to be counterbalanced by the textual terms of the 

amendment power – for example, being limited to express amendments to the 

commonwealth act. 

… 

The next check … is the check of terminating the reference or the adoption. There 

are various ways that that can be done. In this particular legislation that is before 

you, it is by proclamation. 

… 

There is one final way, a check; of course, state Parliament can, as a general rule, 

repeal legislation that the state Parliament has previously enacted … and, 

therefore, that general rule would extend to this referral adoption type of 

legislation. So the state Parliament could enact that legislation if it just wanted to 

get out of the scheme, if it did not want to abide by any particular rules, and it 

could enact that legislation.82 

                                                      
80  National Redress Scheme for Institutional Child Sexual Abuse Bill 2018 (Cth), Explanatory Memorandum, House of 

Representatives, p 50. 

81  Dr J Thomson SC, Legal Officer, State Solicitor’s Office, Transcript of evidence, 8 October 2018, p 10.  

82  ibid., pp 10–11.  
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Committee comment 

6.22 The Committee appreciates that compromises may need to be made to implement effective 

national schemes. It also acknowledges the arguments in favour of a uniform national 

approach in this case.  

6.23 However, the Committee’s concern is to assess whether legislation to which the Government 

proposes this State will be subject is capable of appropriate oversight by our Parliament and 

that if Parliamentary scrutiny is to be sacrificed, and Parliamentary powers surrendered, our 

Parliament is making an informed decision to do so. 

6.24 The Western Australian Parliament has passed a number of statutes that provide for a 

referral of power or adoption of Commonwealth legislation enacted pursuant to a referral of 

power from another State Parliament or Parliaments. The table below, provided by the 

Department of the Premier and Cabinet, albeit not an exhaustive list and not considering 

legislation passed earlier than 2001, illustrates some of the approaches taken in this 

jurisdiction: the Committee has included in it a summary of the approach taken by the Bill.  

 

Western Australian 

Legislation 

 

Mechanism 

 

Adoption Text reference 
Subject matter 

reference 

Amendment 

reference 

Corporations 

(Commonwealth 

Powers) Act 2001 

 

No Yes – see section 

4(1)(a), and section 

3(1) definitions 

referred provisions 

and tabled text 

No Yes – see section 

4(1)(b) 

Terrorism 

(Commonwealth 

Powers) Act 2002 

No Yes – see section 

4(1)(a) and 

Schedule 1 

No Yes – see section 

4(1)(b) 

Commonwealth 

Powers (De Facto 

Relationships) Act 

2006 (note: 

operative 

provisions have not 

commenced) 

No No Yes – see section 4 

(in the notes to the 

Act) 

No 

Credit 

(Commonwealth 

Powers) Act 2010 

Yes – see section 6 No No Yes – see section 8 

Personal Property 

Securities 

(Commonwealth 

Laws) Act 2011 

Yes – see section 6 No No Yes – see section 6 

National Redress 

Scheme for 

Institutional Child 

Sexual Abuse 

(Commonwealth 

Powers) Bill 2018 

Yes – see section 4 No No Yes – see section 5 
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FINDING 10 

The Committee finds that clauses 4(1) and (2) of the National Redress Scheme for Institutional 

Child Sexual Abuse (Commonwealth Powers) Bill 2018 derogate from the Parliamentary 

sovereignty of Western Australia. 

Clause 6 – Amendment of National Redress Act 

6.25 Clause 6 provides that the National Redress Act may be expressly amended or otherwise 

affected by provisions of Commonwealth Acts (clause 6(a)) and instruments made or issued 

under the National Redress Act (clause 6(b)).83 

6.26 On a first reading, clause 6(b) appears to be a Henry VIII clause. 

6.27 Henry VIII clauses are clauses in an Act of Parliament which enables the Act to be amended 

by subordinate or delegated legislation. 

6.28 The Committee’s position on Henry VIII clauses has been well documented in previous 

Committee reports.84 Such clauses are objectionable as they offend the principle of the 

separation of powers and give insufficient regard to the institution of Parliament as the 

supreme legislature by eroding the sovereign function of Parliament to legislate.  

6.29 On further consideration, the Committee is of the view that clause 6(b) is not strictly a Henry 

VIII clause as it is the National Redress Act that may be amended by Commonwealth 

instruments made under that Act. To be a Henry VIII clause in this jurisdiction, Western 

Australian legislation must be capable of amendment by subsidiary legislation. 

6.30 Dr Thomson SC gave evidence that: 

[clause 6(b)] might be contemplating a Henry VIII in the commonwealth sphere, 

not in the state sphere, so it is not a Henry VIII [in the] state [jurisdiction].85 

6.31 Nevertheless, it remains the case that Commonwealth law applying to Western Australia can 

be changed by a Henry VIII clause in the National Redress Act should we adopt it. 

6.32 The Committee draws this issue to the attention of the Legislative Council for consideration 

during debate on the Bill. 

Clause 9 – Termination of adoption or amendment reference 

6.33 Clauses 9(1) and (2) of the Bill provide for the termination of the adoption or amendment 

reference by proclamation, and the revocation of such proclamation: 

(1) The Governor may, at any time, by proclamation, fix a day as the day on which -  

(a) the adoption and the amendment reference are to terminate; or 

(b) the amendment reference is to terminate; or 

(c) the adoption is to terminate (if the amendment reference has been 

previously terminated). 

                                                      
83  ‘express amendment’ is defined in clause 3 of the Bill. 

84  See Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 70, Business Names (Commonwealth Powers) Bill 2011, March 2012, p 7 and Western Australia, Legislative 

Council, Standing Committee on Uniform Legislation and Statutes Review, Report 91, Rail Safety National Law 

(WA) Bill 2014, March 2015, pp 19–20. A detailed review of Henry VIII clauses is also contained in Western 

Australia, Legislative Council, Standing Committee on Legislation, Report 19, Revenue Laws Amendment Bill 2012, 

September 2012. 

85  Dr J Thomson SC, Legal Officer, State Solicitor’s Office, Transcript of evidence, 8 October 2018, p 13.  
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(2) The Governor may, by proclamation (a revoking proclamation), revoke a 

proclamation published under subsection (1). 

6.34 Clauses such as 9(1) and 9(2) delegate power from the Parliament to the Governor (that is, 

the Executive) to terminate the adoption and/or amendment reference by proclamation and 

as such are Henry VIII clauses. As noted above, Henry VIII clauses are objectionable as they 

transfer the power to make or repeal laws from the Parliament to the Executive. It is the 

Governor, on the advice of Ministers and without consideration by Parliament, who can 

change or terminate our State’s participation in the National Redress Scheme.  

6.35 Western Australian legislation does not allow for disallowance of proclamations.86 

6.36 The Committee notes that section 8(6) of the Business Names (Commonwealth Powers) Act 

2011 preserves the sovereignty of the Western Australian Parliament by providing that: 

A proclamation cannot be made under subsection (1) unless a draft of the 

proclamation has first been approved by a resolution passed by both Houses of 

the Parliament of the State. 

6.37 In response to the Committee’s query as to why there is no such provision in clause 9 of the 

Bill, Ms Kearney advised: 

The main reason why there is no requirement for the proclamation to be reviewed 

by Parliament or both houses similar to those other acts that you quoted is the 

operation of section 144(8) of the commonwealth National Redress Scheme act. 

For section 144(8) to take effect, this is where all jurisdictions may withdraw our 

amendment reference, yet remain a participating institution. This has to occur in 

concert with other jurisdictions. Within that provision, there is already a six-month 

notice period that needs to be given for that proclamation period. The addition of 

passing through two houses of Parliament could be particularly problematic in 

lining up the withdrawal to be able to remain a participating state with six or seven 

different Parliaments.87 

6.38 Clause 7 of the National Redress Scheme for Institutional Child Sexual Abuse 

(Commonwealth Powers) Bill 2018 (Qld) mirrors clause 9 of the Bill but also provides, in 

clause 7(6), that a proclamation is ‘subordinate legislation’. This means that the Queensland 

Legislative Assembly may disallow the proclamation, thus preserving that Parliament’s power 

to make (and amend or terminate) laws.88 

6.39 In response to the Committee’s query as to why there is no similar requirement in the Bill, 

the Attorney General advised: 

There are significant risks associated with providing a disallowance mechanism for 

the proclamations under clause 9 of the Bill. It is possible that a termination 

proclamation could be drafted to terminate the adoption or amendment reference 

with a short timeframe and Parliament may seek to disallow the termination 

proclamation after the termination proclamation has had effect. It would not be 

clear what effect disallowing the termination proclamation would have once it has 

taken effect. It is not clear, for example, whether the adoption or amendment 

reference would be enlivened again after the disallowance of a termination 

proclamation that had taken effect. 

                                                      
86  Interpretation Act 1984 s 42(8). 

87  E Kearney, Principal Policy Officer, Social Policy Unit, Department of the Premier and Cabinet, Transcript of 

evidence, 8 October 2018, p 14.  

88  Statutory Instruments Act 1992 (Qld) s 50. 
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It is noted that in the unicameral Queensland Parliament, a disallowance motion 

would only succeed if a government member crossed the floor to vote down his or 

her own government’s proclamation.89 

6.40 In evidence to the Committee, Dr Thomson SC stated that the termination by proclamation 

method had been used: 

because the commonwealth legislation itself indicates a scheme, a methodology, 

by which this uniform national scheme is able to be terminated. Therefore, this bill 

complies with that. There are some practical reasons for that provision in the bill 

relating to the termination by proclamation rather than by some other method. It 

might be thought to be constitutionally and legally permissible, but in this case the 

commonwealth legislation indicates a particular scheme and methodology in 

relation to this intergovernmental scheme.90 

6.41 Further, clause 9 does not require the proclamation to be published in the Gazette. 

6.42 By way of contrast, section 8 of the Business Names (Commonwealth Powers) Act 2011 

provides that: 

(1) The Governor may, at any time, by proclamation published in the Gazette, fix a 

day as the day on which –  

(a) the adoption and the amendment reference are to terminate; or 

(b) the amendment reference is to terminate; or 

(c) the adoption is to terminate (if the amendment reference has been 

previously terminated). [Emphasis added]. 

6.43 This reflects clause 9 of the Bill, but requires the proclamation to be published in the Gazette. 

In response to the Committee’s query as to why this requirement had not been included in 

the Bill, the Department of the Premier and Cabinet advised: 

Section 5 of the Interpretation Act 1984 (WA) provides that “proclamation means 

a proclamation made by the Governor and published in the Gazette”, which is 

defined to mean the Government Gazette of Western Australia. 

The definition of ‘subsidiary legislation’ in section 3 of the Interpretation Act 1984 

includes proclamations. 

Section 41 of the Interpretation Act 1984 refers to the requirement to publish 

subsidiary legislation in the Gazette. 

Therefore, a proclamation made under clause 10 [sic: clause 9] of the Bill will be 

made public through publication in the Western Australian Government Gazette.91 

Committee comment 

6.44 The Committee accepts that, having regard to its nature and the risks to State sovereignty, 

the Government may need to have flexibility to act swiftly and in a timely manner to protect 

the State’s interests. Accordingly, it may not be practicable for the Government to obtain 

prior Parliamentary approval of any proclamation to change or terminate the State’s 

participation in the National Redress Scheme. 

                                                      
89  Hon John Quigley MLA, Attorney General, Letter, 2 October 2018, p 4.  

90  Dr J Thomson SC, Legal Officer, State Solicitor’s Office, Transcript of evidence, 8 October 2018, p 3.  

91  D Foster, Director General, Department of the Premier and Cabinet, Letter, 18 October 2018, Attachment A, p 4. 
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6.45 The Committee also accepts the Government’s reasons for not providing a disallowance 

mechanism for proclamations under clause 9 of the Bill.  

Preservation of Parliamentary sovereignty and law-making powers 

6.46 The Western Australian Parliament’s sovereignty is preserved by the following mechanisms. 

Amendment of the National Redress Scheme for Institutional Child Sexual Abuse Act 2018 

6.47 The Bill, once enacted, may be amended through the standard legislative process for 

amending State legislation by the Western Australian Parliament. This may, however, have 

implications for Western Australia’s participation in the National Redress Scheme.92 

Limitations on amendment reference 

6.48 The limitations on the amendment reference are discussed below 

No general reference of power 

6.49 The Committee received evidence that where an adoption and referral are made: 

it is usual … to try and confine the scope and limit of the amendment power so 

that the amendment power does not, in either legal terms or practical terms, 

convert an adoption into a general reference power by the state Parliament to the 

commonwealth Parliament. 

Therefore, the amendment reference which it is proposed the WA Parliament 

consider and, if it chooses, enact, is an endeavour to limit the scope of the 

amendment power.93 

6.50 When asked by the Chairman whether the scope of the reference is ‘as narrow as it could 

possibly be without compromising the state’s position’94, Dr Thomson SC said: 

I think in all the circumstances the answer to that is yes.95 

6.51 When asked whether there are any further safeguards or checks that ‘might be desirable to 

at least be considered in order to preserve Western Australia’s flexibility, its sovereignty, its 

scope of action to look after its interests?’, Dr Thomson SC advised: 

I think the answer to that is no…96 

Regulating the scope and extent of a reference of power 

6.52 There are means by which the scope and extent of a reference in relation to amendment 

powers may be policed. These include: 

                                                      
92  Western Australia would cease to be a participating State for the purposes of the National Redress Scheme for 

Institutional Child Sexual Abuse Act 2018 (Cth) if the adoption was terminated (whether by proclamation under 

clause 9 of the Bill or due to section 144(6)(b) of the National Redress Scheme for Institutional Child Sexual Abuse 

Act 2018 (Cth)) or the amendment reference was terminated in a way other than by proclamation (due to sections 

144(7) and (8)(a) of the National Redress Scheme for Institutional Child Sexual Abuse Act 2018 (Cth)) or the 

amendment reference was terminated by proclamation under clause 9 of the Bill, unless the requirements of 

section 144(8) of the National Redress Scheme for Institutional Child Sexual Abuse Act 2018 (Cth) are met.  

93  Dr J Thomson SC, Legal Officer, State Solicitor’s Office, Transcript of evidence, 8 October 2018, pp 2–3.  

94  Hon Michael Mischin MLC, Chairman, Standing Committee on Uniform Legislation and Statutes Review, Transcript 

of evidence, 8 October 2018, p 15. 

95  Dr J Thomson SC, Legal Officer, State Solicitor’s Office, Transcript of evidence, 8 October 2018, p 15.  

96  ibid. 
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through court challenges, if it is thought that the amendment of the 

commonwealth act, based on the amendment power, is beyond the scope of the 

amendment power… 

by an intergovernmental agreement setting out an agreement between the 

commonwealth and the states that the amendment power will not be exercised 

unless there is unanimous agreement between the states or a majority, two-thirds 

of the states, concur in that.97 

Clause 7 – State redress mechanisms 

6.53 Clause 7 provides that the amendment reference does not include certain matters relating to 

State redress mechanisms. This limits the ability of the Commonwealth to make any law 

which would prevent or limit the power to operate or establish a State redress mechanism. 

Such State redress mechanisms include Western Australian redress schemes for persons who 

have suffered institutional child sexual abuse in Western Australia, and the jurisdiction of a 

court or tribunal to grant compensation to such persons. 

Clause 8 – Requirements for agreement of the State 

6.54 Clause 8 provides that the Commonwealth will not have power to amend the National 

Redress Act in a way which would ‘substantively remove or override a provision of the 

National Redress Act that requires the agreement of the State’. 

6.55 A matter requiring the agreement of the State could include declaring a State institution to 

be a participating institution.98 

Conclusions 

6.56 The Committee concludes that the Bill is materially consistent with the IGA. 

6.57 The National Redress Act is Commonwealth legislation that has been scrutinised and passed 

by the Commonwealth Parliament, and since 1 July 2018 now operates in relation to the 

Commonwealth and within the jurisdictions that have referred powers. While the Western 

Australian Parliament does not have power to amend the National Redress Act as it is now in 

force, it is a matter for the Western Australian Parliament to determine whether or not to 

pass the Bill to enable the National Redress Scheme to apply in Western Australia. 

6.58 The general nature of federalism sometimes requires the State to refer its powers to the 

Commonwealth to ensure national uniformity in particular matters and to give effect to 

national schemes. 

6.59 In this instance, a National Redress Scheme would not be able to operate effectively without 

a referral of State power to the Commonwealth. 

6.60 Given the overall purpose of the National Redress Scheme, the desirability of a uniform 

national approach, and the Western Australian Government’s continuing involvement in the 

national governance structures, the Committee concludes that the limitations proposed to 

the sovereignty and law-making powers of the Western Australian Parliament are necessary 

to enable the National Redress Scheme to operate in the manner intended by the 

participating jurisdictions.  

                                                      
97  ibid., p 3. 

98  National Redress Scheme for Institutional Child Sexual Abuse (Commonwealth Powers) Bill 2018, Explanatory 

Memorandum, Legislative Council, p 2. 
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RECOMMENDATION 1 

The Committee recommends that the Legislative Council note the Committee’s findings during 

consideration of the National Redress Scheme for Institutional Child Sexual Abuse 

(Commonwealth Powers) Bill 2018. 

 

 

Hon Michael Mischin MLC 

Chairman
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GLOSSARY 

Term Definition 

Bill National Redress Scheme for Institutional Child Sexual Abuse 

(Commonwealth Powers) Bill 2018 

Board Ministers’ Redress Scheme Governance Board 

Constitution Commonwealth of Australia Constitution Act 

Committee Standing Committee on Uniform Legislation and Statutes Review 

Cth Bills EM Explanatory Memorandum for the National Redress Scheme for 

Institutional Child Sexual Abuse Bill 2018 (Cth) and the National 

Redress Scheme for Institutional Child Sexual Abuse (Consequential 

Amendments) Bill 2018 (Cth) 

Department Department of Justice 

IGA Intergovernmental Agreement on the National Redress Scheme for 

Institutional Child Sexual Abuse 

National Assessment 

Framework 

National Redress Scheme for Institutional Child Sexual Abuse Assessment 

Framework 2018 (Cth) 

National Redress Act National Redress Scheme for Institutional Child Sexual Abuse Act 2018 

(Cth) 

National Redress Rules National Redress Scheme for Institutional Child Sexual Abuse Rules 2018 

(Cth) 

National Redress 

Scheme 

National Redress Scheme for Institutional Child Sexual Abuse  

NSW Bill National Redress Scheme for Institutional Child Sexual Abuse 

(Commonwealth Powers) Bill 2018 (NSW) 

Operator National Redress Scheme Operator 

Redress Report  Royal Commission into Institutional Responses to Child Sexual Abuse 

Redress and Civil Litigation Report (publicly released on 14 September 

2015) 

Royal Commission Royal Commission into Institutional Responses to Child Sexual Abuse  
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