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ON ATTORNEY GENERAL 

SUMMONS TO THE PRIVILEGES COMMITTEE OF THE LEGISLATIVE COUNCIL 

As you are the Minister responsible for the administration of the Corruption Crime and 
Misconduct Act it is appropriate to advise you I have been summoned to a private hearing of 
the Procedure and Privileges Committee of the Legislative Council at 2.00pm on Friday 
16 August 2019. 

I understand that Mr Foster, Director General of the Department of the Premier and Cabinet 
has been summoned to attend before that Committee at 10.00am on Friday. 

Background 

The Commission is undertaking an investigation into allegations of serious misconduct 
including allegations relating to former members. Of course no conclusions as to misconduct 
have been drawn at this stage. 

As part of the investigation the Commission served a notice on Mr Foster pursuant to the CCM 
Act s 95 for named email accounts held by DPC on behalf of members of parliament. 
Necessarily the terms were wide and cover a period from 2014 to 2017. 

Mr Foster, who has acted very professionally and cooperated with the Commission to the 
fullest extent, raised the question that some of the documents might contain parliamentary 
material which was privilege. 

As a result I attended on the President of the Legislative Council with Clerk and Deputy Clerk to 
outline the position. I advised them that from the Commission's point of view we had no 
interest in and did not wish to see anything which was privileged but under the CCM Acts 95 
we were entitled to all documents that are not privileged and I expected those to be delivered. 

The Committee took the view that it would decide what matters were privileged before 
releasing to the Commission. In my respectful opinion this exceeded the breadth of 
Parliamentary privilege. Although I am sure it is not the intention of the Committee to im.pede 
or obstruct the Commission's investigation that would be the effect. For example a suggestion 
was made that it might be necessary to allow the affected members the opportunity to inspect 
all the documents for a claim of privilege. The Committees tentative proposals for dealing with 
in excess of 4 terabytes of data were, with all respects unworkable. 



In due course I understand that DPC took legal advice from the State Solicitors Office. That 
office then conducted a search of all the requested documents, after the Commission refined 
its search parameters. Documents which may be subject to parliamentary privilege were 
removed. The balance of the documents were delivered to the Commission where they are 

being analysed. 

In an effort to reach a solution I proposed to the Committee that when we had isolated the 
documents that may be produced to persons examined by the Commission, or which may be 
referred to in a report, we would give copies to the Committee so that they may satisfy 
themselves that they were not privileged. I have had no response to this proposal. 

Current Developments 

This morning Commission Officers acting under warrants issued by a Supreme Court Judge 
executed them at a number of premises. Although there is no memorandum of understanding 
with the House, the Commission has adopted a procedure similar to a federal protocol for 

matters involving possible privilege. 

On Friday morning the Commission will hold public examinations of two witnesses. Neither of 
the witnesses are focus of the investigation but can give important evidence to the 

Commission in relation into electoral allowances. 

Counsel assisting the Commission will make opening remarks concerning the investigation 

which will also be in public. 

The broad nature of the summons suggests that I may be asked questions which would require 
me to breach the CCM Act by disclosing official information. It may also disclose information 

on a current investigation. 

In my view the Committee cannot compel the disclosure of official information but I 
acknowledge the Committee may have a different view. 

I have no intention of breaching the CCM Act and will not do so. 

I am concerned that the Committee may institute proceedings for contempt of Parliament. In 
that event I will seriously consider my future leadership as I put the interest of the Commission 
well above my own. It would be wrong for the Commission to be vilified for fearlessly carrying 

out its functions. 

The aforementioned constitutes official information and is disclosed for you. I certify that this 
disclosure is necessary in the public interest in order for you to give advice to the Premier and 
to the Government if necessary as the events I have described may have a constitutional 

impact. I draw your attention to Corruption Crime and Misconduct Acts 153. 

I am personally concerned following the Committees earlier correspondence that I may be 
found in contempt of the House. Before such an event I would of course reflect on my ability 

to continue to lead the Commission. 



... (. 

My view in summary is that Mr Foster was lawfully required to and did comply with the notice 

issued to him under CCM Act s 95. The Commission has not breached parliamentary privilege 

in receiving, retaining and analysing the documents (which comprise more than 4 terabytes) 

and will continue its investigation. 

Yours sincerely 

~'~~ 
COMMISSIONER 

14 August 2019 
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