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CENTRE 
This report has been prepared for submission to Parliament under the provisions of section 
24 of the Auditor General Act 2006.  
This report deals with a decision by the then Minister for Disability Services, the Hon Stephen 
Dawson MLC, not to provide information to Parliament about the offences each resident at 
the Bennett Brook Disability Justice Centre is alleged to have committed. 
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Ministerial decision not to provide information to 
Parliament 
Introduction 
This report deals with a decision by the then Minister for Disability Services, the Hon Stephen 
Dawson MLC, not to provide information to Parliament about the offences each resident at 
the Bennett Brook Disability Justice Centre is alleged to have committed. 

Section 82 of the Financial Management Act 2006 requires a Minister who decides that it is 
reasonable and appropriate not to provide certain information to Parliament, to give written 
notice of the decision to both Houses of Parliament and the Auditor General within 14 days of 
the decision. 

Section 24 of the Auditor General Act 2006 requires the Auditor General to provide an 
opinion to Parliament as to whether the Minister’s decision was reasonable and appropriate. 

What we did 
The Audit Practice Statement on our website (www.audit.wa.gov.au) sets out the process we 
follow to arrive at our section 82 opinions, including: 

• a review of State government entity documents 

• a review of any advice provided to the relevant Minister by entities, the State Solicitor’s 
Office (SSO) or other legal advisers  

• interviews with key entity persons including discussions about our draft findings and the 
Auditor General’s opinion. 

In forming this opinion, we also obtained independent legal advice from the Australian 
Government Solicitor. 

Our procedures are designed to provide sufficient appropriate evidence to support an 
independent view to Parliament on the reasonableness and appropriateness of the Minister's 
decision. 

We have not performed an audit; however, our procedures follow the key principles in the 
Australian Auditing and Assurance Standards. 

Opinion 
The decision by the then Minister for Disability Services, the Hon Stephen Dawson MLC, not 
to provide Parliament with information about offences each resident of the Bennett Brook 
Disability Justice Centre is alleged to have committed was reasonable and therefore 
appropriate. 

The information requested is confidential information under the Declared Places (Mentally 
Impaired Accused) Act 2015 (the Act).   

Background 
In Parliament on 13 August 2019, the Hon Michael Mischin MLC, asked the Minister for 
information about the Bennett Brook Disability Justice Centre (Legislative Council Question 
on Notice 2381). Part (a) of the question requested the following information:  

I refer to Bennett Brook Disability Centre and ask: 

http://www.audit.wa.gov.au/
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(a) how many residents does the centre hold and, for each resident, what offences is 
each alleged to have committed[.] 

On 17 September 2019, the Minister provided responses to the other parts to the questions. 
In response to part (a), the Minister replied:  

(a)  Currently, the Bennett Brook Disability Justice Centre (the Centre) holds three 
residents. The Centre has held a total of five residents. However, I will not be 
commenting on the circumstances of individual residents, including the offences 
with which they were charged. Having regard to the confidentiality regime created 
under the Declared Places (Mentally Impaired Accused) Act 2015, in particular 
section 59, it is clear that Parliament's intent was to maintain confidentiality in 
information regarding residents. As a consequence, I will not be providing details 
regarding the offences with which the residents have been charged, and will 
notify the Auditor General accordingly. 

On 2 October 2019, the Minister notified the Auditor General of the decision not to provide 
the requested information in accordance with section 82 of the Financial Management Act 
2006. In addition to his explanation to Parliament, the Minister also noted that he balanced 
the public interest in access to information against the need to protect the privacy and dignity 
of individuals receiving services from the State. 

Key findings 
The decision by the Minister not to provide the requested information was reasonable and 
therefore appropriate. 

The Minister properly sought advice from the Department of Communities (Department) 
before responding to the request. The Department provided a draft response to the Minister 
stating the requested information was confidential under section 59 of the Act and as such 
could not be provided. The Minister’s response in Parliament reflected the Department’s 
advice. 

The Department sought advice from the SSO. We requested to see the advice, but the SSO 
declined our request on the basis the information is subject to legal professional privilege. 
However, we were able to obtain other sufficient and appropriate evidence to form an 
opinion.   

Section 59(1) of the Act prevents disclosure of information relating to residents of a declared 
place. There are a number of exceptions to this under section 59(2). In particular, section 
59(2)(h) allows residents’ personal information to be released with the consent of the person 
or their guardian. 

In forming this opinion, we reviewed the Act and sought legal advice from the Australian 
Government Solicitor to help determine whether the Act precluded the Minister from 
releasing the information and whether any exceptions apply.  

The Australian Government Solicitor provided advice that: 

• Section 59 is likely to prevent the Minister from disclosing the offences that each 
resident is alleged to have committed.  

• The exceptions in section 59(2) would generally not apply. Section 59(2)(h) could apply 
if the information was ‘personal information’. The charges against the residents are 
likely to constitute personal information if the residents could reasonably be identified 
from the charges. If this is the case, then consent from residents or their guardians 
could allow disclosure under section 59(2)(h). 
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Given the general prohibition on the release of information and the lack of any clear 
exceptions, we agree that the Minister’s decision not to provide the information about 
residents of the Bennett Brook Disability Justice Centre is consistent with legislation and, 
accordingly, reasonable and appropriate. We note that the exception under section 59(2)(h) 
would more likely apply to circumstances where information needed to be disclosed to assist 
residents to receive health or other support services.  

While we found the Minister’s decision to be reasonable and appropriate, the Department 
needs to improve the quality of its advice when it recommends withholding information from 
Parliament.  

The Department’s advice to the Minister was not comprehensive. It only provided a draft 
response to the question but did not document or provide its assessment of the information 
against the Act. In addition, there was no evidence to suggest that the Department assessed 
whether the exceptions in section 59(2) applied.  

Better practice would be for the Department to provide the Minister’s office with supporting 
documentation that demonstrates what assessments it undertook in forming its 
recommendation. 
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Response from the Department of Communities 
The Department notes these findings and is pleased the decision by the then Minister for 
Disability Services not to provide Parliament with information about offences each resident 
of the Bennett Brook Disability Justice Centre is alleged to have committed, was 
considered reasonable and therefore appropriate.  

While the public interest in access to information was balanced against the need to protect 
the privacy and dignity of individuals receiving services from the State, the information 
requested is confidential information under the Declared Places (Mentally Impaired 
Accused) Act 2015.  

The Department notes the Auditor General’s comments about the quality of its advice and 
will ensure this is considered when briefing Ministers in the future. 
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