
2021/2022 

Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Yorganop Association Incorporated 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Yorganop Association Incorporated (Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical arid Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed. 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the.actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default ·(as defined in the Service 
Agreement); 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with, the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed. 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed . 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period: 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

( c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



9. 

10. 

10.1 

Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing, executing and performing this 
Deed. 

Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia. 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia, and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction. 

Interpretation 

Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication . 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action, suit, demand or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 

Yorganop Placement 1/10/2013 CPFS201230872 
Service 

Specialised Fostering 8/11/2021 DCP00312a 
Program 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which: 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 



(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 

(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented, replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person. 

(c) A singular word includes the plural, and vice versa. 

(d) A word that suggests one gender includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

EXECUTED AS A DEED this 1 ~.\- day of 

SIGNED AND WITNESSED for and on 
behalf of Yorganop Association Incorporated 
this J. ,,~I day of ·-::rt, l j 2022 
in the presence of: 

Print Name of Witness 

2022 

Chief Executive Offk.~;;-



SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 
this IO"'"' dayof ~ 2022 
in the presence of: 

..... ~ -- ................ .. . 
Signature of Witness 

Print Name of Witness 

Signature 



2021/2022 

Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Agencies for South West Accommodation Inc trading as Accordwest 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Agencies for South West Accommodation Inc trading as Accordwest 
(Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youlh Homele:::;:::;11ess Services to the 
State under the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed. 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000) of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 



(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 

(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement); 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with, the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed. 



(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed. 

(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion . 

4. Uninsurable Risk Notices 

During the Relevant Period: 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider lo olJlain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

(c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 



7. Notices 

Notices under th is Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 

Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing, executing and performing this 
Deed. 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia . 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia , and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction . 

10. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 



Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action , suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 
personal injury of the person to whom the claim, cause of action , suit, demand or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from whir.h thfl 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 

Family Group Homes: Out 1/10/2015 CPFS201413593 
Of Home Care Services 

General Foster Care - 1/4/2015 CPFS201417783 
Metropolitan, Peel and 
South West Areas 

ASWA Youth 1/10/2010 PSP1295 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which: 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 



(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 

(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 

(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation . The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented, replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted su~stitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person. 

(c) A singular word includes the plural, and vice versa. 

(d) A word that suggests one gender includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

EXECUTED AS A DEED this 07 day of 

SIGNED AND WITNESSED for and on 
behalf of Agencies for South West 
Accommodation Inc trading as Accordwest 

this 07 day of July 2022 
in the presence of: 

········~···· ....... ...... ........... .. . : .... . 
Signature of Witness 

July 2022 

) 

l (}C,i_ ,_ 
·····································~~ ..... 
Signature 



. J.~~?.i.<tR. -~~ll.Y ......................... ...................... . 
Print Name of Witness 



SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 
this 10-11,- day of ~~ 2022 
in the presence of: 

........ ~ ..................... .. 
Signature of Witness 

.. ~~.~ .... ~J.~ ... ~ .~·~ ····· ········ 
Print Name of Witness 

Signature 



2021/2022 

Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Lifestyle Solutions (Aust) Ltd 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Lifestyle Solutions (Aust) Ltd (Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed. 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to : 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement); 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with, the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed . 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed. 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period: 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

(c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



Except as otherwise provided in this Deed , each party must pay its own costs and 
expenses in connection with negotiating, preparing, executing and performing this 
Deed. 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia. 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia , and any court that may hear 
appeals from any of those courts , for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction. 

10. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person , means an act or omission in relation to the 
person , when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person , means an act or omission in relation to the 
person, when the person is a Child, that is Sexual Abuse . 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs , charges 
and expenses incurred in the defence of actions , claims or proceedings and appeals 
therefrom and the costs of appeal , attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse , Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including , but not limited to , 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action , suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action , suit, demand or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse ; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 

Family Group Homes: Out 1/10/2013 CPFS201413593 
Of Home Care Services 

General Foster Care 1/10/2015 CPFS201417761 
Services - Wheatbelt 

Specialised Fostering 1/2/2013 DCP00312 
Program 

Disability Placement and 1/1/2011 DCP0102 
Support Program 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers , employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which : 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 



(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 

(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 

(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented, replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person . 

(c) A singular word includes the plural, and vice versa. 

(d) A word that suggests one gender includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning . 

EXECUTED AS A DEED this 4 dayof July 

SIGNED AND WITNESSED for and on 

behalf of Lifestyle Solutions (Aust) Ltd 

this 4 day of July 2022 
in the presence of: 

~ ........ . ....................... .. .... .. .... ... .. ... ....... . 
Signa of Witness 

/~.~.~.~.E: .. ~!~~\~~?~ ........................................ . 
Print Name of Witness 

Signature 

2022 





SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 

this J~day of N'"~ 2022 
in the presence of: 

····· ··~ ··· ··· ······ ·· ·"··· ·· ·· · 
Signature of Witness 

Print Name of Witness 

Signature 



2021/2022 

Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Mercy Community Services Limited 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Mercy Community Services Limited (Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed . 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Phys ical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1 ,000,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period ; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement) ; 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with, the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is. precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

3. Process for claiming under Indemnity 

(a) As a condition precedent lo the Service Provider's right to be indemnified 
under this Deed, tl1e Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
· becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise , to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incu r any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed. 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed . 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period : 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

(c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating , preparing, executing and performing this 
Deed . 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia . 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia , and any court that may hear 
appeals from any of those courts , for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction . 

10. Interpretation 

10 .1 Definitions 

The following definitions apply unless the context requires otherwise . 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth) . 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person , means an act or omission in relation to the 
person, when the person is a Child , that is Sexual Abuse . 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs , charges 
and expenses incurred in the defence of actions , claims or proceedings and appeals 
therefrom and the costs of appeal , attachment or similar bonds , or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse , Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provide r is aware , or ought reasonably to have been aware , of such criminal 
conviction . 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalt ies imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA) . 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates , directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action , suit, demand or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period . 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 

Family Group Homes: Out 1/10/2015 CPFS201413593 
Of Home Care Services 

Mercy Placement Services 1/10/2013 CPFS201230872 

Mercy Community 1/10/2010 PSP1340 
Services Youth Services 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which : 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 



(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 

(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation . The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to : 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented, replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person . 

(c) A singular word includes the plural, and vice versa. 

(d) A word that suggests one gender includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning . 

EXECUTED AS A DEED this b day of Ju\~ · 2022 

SIGNED AND WITNESSED for and on 

behalf of Mercy Community Services Limited 

this b day of jv\~ 2022 
in the presence of: 
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The Hon Mark McGowan MLA, Treasurer, 
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2021/2022 

Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Parkerville Children and Youth Care Incorporated 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Parkerville Children and Youth Care Incorporated (Service Provider) . 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed . 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed , 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000,000] ; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement); 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with, the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both) . 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise , or 
is likely to give rise , to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed. 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed . 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period: 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

(c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing, executing and performing this 
Deed. 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia. 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia, and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction. 

10. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action , suit, demand or 
proceedings accrue, where: 

(a) the injury results from : 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse ; or 

(iii) Child Physical Abuse and Child Sexual Abuse , 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Ag reement Title Commencement Date Contract Reference Number 

Belmont Youth Program 1/10/2013 CPFS201230872 

Family Group Homes: Out 1/10/2015 CPFS201413593 
Of Home Care Services 

General Foster Care 1/4/2015 CPFS201417760 
Services - Murchison 

Therapeutic Care Program 1/10/2013 CPFS201230872 
- Children 

Armadale Youth 1/10/2010 PSP1367 
Accommodation Service 
Moving Out Moving On 1/10/2010 PSP1335 
(Including Penny Jones 
House) 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers , employees or agents of 
subcontractors , engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification , whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which: 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 



regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 

(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 

(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented, replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person. 

(c) A singular word includes the plural, and vice versa. 

(d) A word that suggests one gender includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

EXECUTED AS A DEED this 18th day of July 2022 

SIGNED AND WITNESSED for and on 

behalf of Parkerville Children and Youth Care 

Incorporated this 
day of 18 July 2022 

in the presence of: Signature 



Signature of Witness 

Catherine Muraszko 

Print Name of Witness 



SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 

this lQ\"I\ day of l'~ntt.11',\\nD,V 2022 
in the presence of: -·-· - """"· 

J 1 (/:;;J __) 
•••••••• ~ •I• ••••• • • • ••• • •••• • ••• • • •• • •• •• •• • • ••••••••••• ••• ••••••• 

Signature of Witness 

Print Name of Witness 

Signature 



2021/2022 

Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

UnitingCare West trading as Uniting WA 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF UnitingCare West trading as Uniting WA (Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed. 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1 ,000,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000 ,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period ; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement); 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with , the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State , including in respect of the amount 
described in clause 2(a) of this Deed . 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed. 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require . 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period: 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease . 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

(c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing, executing and performing this 
Deed. 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia. 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia, and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction. 

10. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim , cause of action , suit, demand or 
proceedings accrue, where: 

(a) the injury results from : 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 

Family Group Homes: Out 1/10/2015 CPFS201413593 
Of Home Care Services 

Futures 1/10/2013 CPFS201230872 

Transitional High Needs 12/11/2021 DCP12311a 
Disability Placement and 1/1/2011 DCP0102 
Support Program 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which : 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 



Uninsurable Risk Notice means a written notice: 

(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 

(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented , replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person . 

(c) A singular word includes the plural , and vice versa. 

(d) A word that suggests one gender includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

EXECUTED AS A DEED this 4th day of 

SIGNED AND WITNESSED for and on 
behalf of UnitingCare West trading as Uniting 
WA this 4th day of 

August 2022 
in the presence of: 

~te.t:J--
04/08/2022 11 :20 AM 

Signature of Witness 

Ronald Chalmers 

Print Name of Witness 

August 2022 

~ 

03/08/2022 12: 39 PM 

Signature 



SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 

this (a<"' day of l\lcn,e~ 2022 
in the presence of: 

·····~ ··········· ········ ···· ··· 
Signature of Witness 

Print Name of Witness 

Signature 



2021/2022 

Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Wanslea Limited 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Wanslea Limited (Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed . 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed , 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement); 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otheiwise 
comply with, the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

( e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed. 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed. 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period: 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

(c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



Except as othetwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing, executing and performing this 
Deed. 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia. 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia, and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction . 

10. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
{WA). 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action, suit, demand or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 

General Foster Care 1/4/2015 CPFS201417759 
Services" Great Southern 

Wanslea Foster Care 1/10/2013 CPFS201230872 

Specialised Fostering 1/2/2013 DCP00312 
Program 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non"contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which: 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 



(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 

(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented, replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person. 

(c) A singular word includes the plural, and vice versa. 

(d) A word that suggests one gender includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

EXECUTED AS A DEED this 21 ,1-- day of 

SIGNED AND WITNESSED for and on 

behalf of Wanslea Limited 

this 21st day of July 2022 

in the presence of: 

.... ,.J?0. . .h ..... , ... ,., ............... ,, ... ,,.,,, ..... . 
Signature of Witness 

...... .1-i.f.('!i~ ....... l.'J..t?. ............................. . 
Print Name of Witness 



SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 
this \~ay of N~ 2022 
in the presence of: 

..... ~ ...... ... ..... ..... .. ... ,, ., , 

Signature of Witness 

.N~~--·····~-~.~-·-· ·~?.~~!2 ..... . 
Print Name of Witness 

Signature 



2021/2022 

Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Cam Can Inc 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Cam Can Inc (Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed. 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement) ; 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with , the Working with Children (Criminal Record Checking) Act 
2004 0/VA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
· aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise , to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed. 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed. 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require . 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period : 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

(c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing , executing and performing this 
Deed. 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia. 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia, and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction. 

1 O. Interpretation· 

10 .1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (vi/A) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action, suit, demand or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 
Disability Placement and 1/1/2011 DCP0102 
Support Program 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which: 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 

(a} from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 



(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented, replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person. 

(c) A singular word includes the plural, and vice versa. 

(d) A word that suggests one gender includes the other genders . 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

EXECUTED AS A DEED this 

SIGNED AND WITNESSED for and on 

behalf of Cam Can Inc \ 
this I j day of ~ '"\ 2022 
in the presence of: I 

----------...-....__ ) 

Signature of Witness 

I~?Y. ..... F.:ft!.!L/1. ... -:.JJM!.'Y½:., 
Print Name of W itness 

2022 



SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 

this \ cf" day of ~~ 2022 
in the presence of: 

Signature of Witness 

Print Name of Witness 

Signature 



2021/2022 

Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Empowering People in Community 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Empowering People in Community (Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the ~ervices Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed. 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees , subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000 ,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement); 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with, the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed. 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed. 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period: 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

(c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing, executing and performing this 
Deed. 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia . 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia, and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction . 

10. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action, suit, demand or 
proceedings accrue, where: 

(a) the injury results from : 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 

Disability Placement and 1/1/2011 DCP0102 
Support Program 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which: 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 

(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 



(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented, replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person . 

(c) A singular word includes the plural, and vice versa. 

(d) A word that suggests one gender includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

EXECUTED AS A DEED this -71'--- day of 2022 

SIGNED AND WITNESSED for and on 

behalf of Empowering People in Community 

th is 7-t-n day of Jl/ ( U 2022 
in the presence of: J 

Signature 

.. $-;.£.. .. .. ..... ... ............... ....... .. .. ........ , ...... ,. 
Signature of Witness 

~ !.(:G. ... !?.. ~ ~:Y..~ ..... ............. .... . 
Print Name of Witness 



SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 

this l(r' day of 1\bte~ 2022 
in the presence of: 

~ ...... .............. ......... ..... .. ..... , ... .... .................... . 
Signature of Witness 

Print Name of Witness 

Signature 



2021/2022 

Deed of ·lndemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

. Safe Places 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF . Safe Places (Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State und.er the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services . 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was . 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed. 

OPERATIVE PROVISIONS 

10. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

11. Exclusions from Indemnity 
. . 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000,000] ; and 

{c) . any Loss incurred by the Service Provider which exceeds [$20,000,000] in the . 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period ; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(vii) had committed an Event of Default (as defined in the Service 
Agreement); 

(viii) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with, the Working with Children (Criminal Record Checking) Act · 
2004 (WA)); 

(ix) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(x) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; · 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; · 

(g). a·ny Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

12. Process for claiming under Indemnity 

(a) . As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed. 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount.described in clause 2(a) of this Deed. 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. · 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discre~ion. 

13. Uninsurable Risk Notices 

During the Relevant Period: 

(d) 

(e) 

(f) 

the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and · 

if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

14. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary fo enable the State effectively to bring suit in the name of the 
Service Provider. 

15. Relationship with Service Agreement 

(d) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(e) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions · shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the Temaining provisions of the 
· Service Agreement. 

(f) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service · 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 

. Uninsurable Risk Notice. 

16. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

17. Costs 



Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses .in connection with negotiating, preparing, executing and performing this 
Deed. · 

18. Governing Law · 

(c) This Deed is governed by the law in force in the State of Western Australia. 

(d) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia, and any court that may hear 
appeals from any of those courts, for ahy proceeding in connection with this · 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction. 

-10. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person, means an act or omission in relation to the 
persoh, when the person is a Chilq, that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs , charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, · but excluding the costs of defending a criminal action where the 
Service Provider is found guilty .. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. · 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of . all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action, suit, demand. or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 

Transitional High Needs 1/03/2012 · DCP12311 
Program 

Service Provider Personnel means all officers, employees, . agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 

· .subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which: 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; · 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsµrable Risk Notice means a written notice: 

(a) from an AFSL · rnsurance Broker which states the Service Provider has an 
Uninsurable Risk; or 



(b} from the Service Provider which states the Service Provid_er has an 
· Uninsurable Risk and to which is attached documentation from an AFSL 

Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: · 

(iv) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented, replaced or novated; 

(v) a party to this document or to any other document or agreement 
inclu_des a permitted substitute or a permitted assign of that party; and 

(vi) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person. 

(c) A singular word includes the plural, and vice versa. · 

(d) A word that suggests one gender includes the other genders. 

(e) · If a word is defined, a derivative of the word has a corresponding meaning. 

EXECUTED AS A DEED this 2-D day of :32()l::erY\'-Oer 2022 

SIGNED AND WITNESSED for and on 
behalf of Safe Places 
this '.20 day of 5e¢:.-£2..M~r2022 
in the presence of: 

... ?!'!rf!?Jt ... ft!~.'i?.~.~---~-.... ,,.,. 
Print Name of Witness 

Signature 



SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 

this \tr" day of N~ 2022 
in the presence of: 

~ 
Signature of Witness 

Print Name of Witness 

Signature 
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Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Short Term Accommodation for Youth Inc 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Short Term Accommodation for Youth Inc (Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. -

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed. 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000) of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim , the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement); 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with, the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of th is Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed. 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed. 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require . 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period: 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
. an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

(c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing, executing and performing this 
Deed . 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia. 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia, and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction. 

10. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse , of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action, suit, demand or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 

STAY 1/10/2010 PSP1290 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which : 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 

(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 



(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

· 10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect Interpretation. The 
following rules also apply in Interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
Is to. that document, agreement or provision as amended, 
supplemented , replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal Identity, and any executor, 
administrator or successor in law of the person. 

(c) A singular word includes the plural, and vice versa, 

(d) A word that suggests one _gender Includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

G•'-\'1-.. 
EXECUTED AS A DEED this ' \ 2022 

SIGNED AND WITNESSED for and on 

behalf of Short Term Accommodation for I!:. 
Youth Inc this IC\ 
day of Tl.....\ \ J 2022 
In the presence of: 

Signature of Witness 
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SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 

this 10"' day of ~ 2022 
in the presence of: 

'''''' ~ '''''''''''''''''''''' 

Signature of Witness 

~-~ -~ ''''''~:.~ .... ~ .~~-·-·· ··· 
Print Name of Witness 

Signature 



2021/2022 

Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Perth Inner City Youth Service Inc 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Perth Inner City Youth Service Inc (Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed. 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement); 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with, the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed. 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed. 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period: 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

(c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing, executing and performing this 
Deed. 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia. 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia, and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction. 

10. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child , that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction . 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action , suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action, suit, demand or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period . 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 

Household Network 1/10/2010 PSP1347 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of Insurance which: 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers and indemnifies the Service Provider against Its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 

(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 



(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented , replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person . 

(c) A singular word includes the plural, and vice versa . 

(d) A word that suggests one gender includes the other gende_rs. 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

EXECUTED AS A DEED this 6_µ,__ day of 

SIGNED AND WITNESSED for and on 

behalf of Perth Inner City Youth Service Inc 

this $4 
day of 'CJLA-kf 2022 

in the presence of: 

J!:-::1-!r··························· 



SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 

this I ~ ay of N~ 2022 
in the presence of: 

~ 
Signature of Witness 

Print Name of Witness 

Signature 
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by 
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Indigo Junction Incorporated 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Indigo Junction Incorporated (Service Provider). 

RECITALS 

A The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed . 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement); 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with, the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed. 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed. 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(ct) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period: 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

( c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing, executing and performing this 
Deed . 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia. 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia, and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction. 

10. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action, suit, demand or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 

Swan Emergency 1/10/2010 PSP1327 
Accommodation - Youth 

Transitional High Needs 12/11/2021 DCP12311 a 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which: 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 

(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 



(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended , 
supplemented, replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person. 

(c) A singular word includes the plural, and vice versa . 

(d) A word that suggests one gender includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

EXECUTED AS A DEED this Monday day of 1 August 

SIGNED AND WITNESSED for and on 
behalf of Indigo Junction Incorporated 
thisMond~y of 1 August 2022 
in the presence of: 

2022 



SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 
this I Qt\'\ day of ~~ 2022 
in the presence of: 

••••••••• ~ ••••••oo•••• • •oo•oo••• 

Signature of Witness 

Print Name of Witness 

Signature 



2021/2022 . 

Deed of Indemnity 

Treasurer on behalf of th,l State of.Western Austtane .· • ,, 

in fav~ur of 



THIS DEED OF INDEMNITY is made ·on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasll1'er of the 
State of Western Australia for and on behalf ·of the · State of Western 
Australia (State) 

IN FAVOUR OF Albany Youth Support Association Inc (Service -Provider). 

RECITALS 

· A. The Stat~ (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Seivices to the 
State under the Seivices Agreement. 

· B. The .Seivice ·Provider has advised the State that the Seivice Provider is not able to 
S0CLlre insui•ante covering the .Service p"rovider's oivil HabiHty for Phy:3ical and Sexual 
Abuse Claims where the Injury was . caused by Se1vice Provider Personnel in 
connection with the provision of the Seivices-_. 

C. The Treasurerhas agreed to indemnify the Se.rvice Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the. injury was 
caused by Service Provider Personnel in connection with the provision of the 
Seivices on the terms and conditions sp·ecified In this Deed. 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse ClainJs 011and between 
the dates o.f ·t December-2021 to 30 November ·202-2 on -and from tha date that the 
Service Provider provides the State .: with an Unlr:isurable Risk Notice, the Stat(:) 
agrees, subject to the limitations, exclusions and other terms speci~ied in this Deed, 
to indemnify and keep indemnified the Seivice Provider from any Loss arising from · 
Physical and Sexu91 Abu~e Claims made against the Service Pr.ovid~r. 

2. Exclusions from Indemnity 

i-he indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of tlie LOS$ incurrE;d b/tr.e S_eiv}c~, Provider 1;1-ccr),r:i~cticn · 
with each Physicpl and Sexu9I Abuse Gleim; ·· ;, . 

(b) any Loss incurred by the Service Provider in connection with each Physical · 
and Sexual Abuse Claim which exceeds [$1 ,000,000]; and· 

(c) any Loss incur~ed by the S.ervice P_rovlder.Which exceeds [$20,000,000] in the 
aggregate in cohnedion with Physic0J _and Sexual Abuse Claims during ther 
Relevant Period; · 

(d) any Loss incurred by the Service Provider in connection with aphy-pica! arid_ 
SexuaJ Abuse Claim if, .-at the date of: 

(i) the actual or alleged Child·Physic·a1 Abuse or .Child Sexual Abuse; ·or ·· 



3. 

(e) 

(f) 

.(g) 

(h) 

(i) 

•(ii) . . the. Phy$ical and Sexual Abuse Claim; the-Service Provider: 

(Hi) had commilled an Event of Default (as defihed In . th0 · Service 
Agreement); 

(iv) 
. . 

was in brec::ich of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice un.der, or otherwise 
comply with, the Working with Children (Criminal Record .Checking)' Act 
2004 (WA)); 

had engaged in conduct involving a-wilful,bre$.,:;h oUILl~y irl relrrJ..~n t~,: . 
Hie person making ,the Physical and Sexual Abuse Cle1n1; or · · 

. . 

·(vi) .. .. .had commit.ted a dishonest, fraudulent, wilf1.!I or. malicious act or 
· omission·in relc,~tion to the perscn mctking the Physical and Sexual 

· Abuse Claim or In ·connection with the Physical ·and Sexual Abuse 
- --Claim; -

any Loss. in cor.nectioh whh a · Phys·ical and S.exui;il:-Abuse Clbihl where the 
-: Service Provider .Personnel who ca1J.sed, :or is alleged to:have·-caused, the . 
. .. Hijury whi_ch is the. sqbj0ct 6fthe Physical and. Sexual Abuse Claim is .a:.Kncwn 

Perpetrator; . . · · 

any Loss incurred by the Service· Provider in connection iNith aliy brimin$1 suit 
or action against the Se1vice Provider or Service Provider· Personne!j . . 

· any Loss which ,is precluded from indemnification tinder any law; 

any Loss lnc.urred by·the Service Provider which co~sists of pu.nitive damages, 
.aggravated damag~s or exemplary darnage$; or · 

any Loss· agai.nstwhich the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit o_f the Service Provider, 
whether.that policy of insurance is in force. atthe date of_this Deed or Is entered 
into after the date of this Deed· and pr0Vide!3 retrospec.t:ye cover or ,clc1inis 
made c~ver (or,both). · 

Process for claiming under Indemnity 

(a) As a condition precedent to. the-Service Provider'$ ·right to be indemnified . 
under this De.ed, the Service Provider must: . 

(i) · notjfy the .State as soon as practicable ·after the Service Provider 
becomes aware .of any event cir incide~t occurring which gives rise_, or 
i$ likely to give rise, to a Physical and Sexual Abuse Claim agafnst th~ · 
Service. Provider; · ·. 

---------(IT) no lfy the Srate ~ itn\f11-zi~~scm-makes a.: !3hysi~ ·1~- -. ..,...· ---- - , 
Sexu,al Abuse Claim against the Service Proviqer; 

(b) 

(iii) not admit liability for or settle any Physical and Sexual Abqse ·claim; or 

(iv) not incur· ·any c~sts or expen~e~- ln con nee.lion with a Phy.siqal and.,.· 
Sexual Abuse Clairn, 

with.out the prior written consent oftl1e State, including in respect bfthe amount 
described in clause 2(a) of this. Deed. . . . 

The State iS. e·ntitied st any time to take over and conduct iri. the. nan,e of the 
Service.Provider tile qefence or·_seHlemen~ of ~my Physical and Sexual Abuse, 
Gia.int, including in respect of the anioun.t described in clause 2(a) of this Deed .· 



(c) The State may make any investigation that the State d~ems expedient and iti 
respect of any · matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provlder agrees to give all .such information and assistance to the 
State as the State may require. 

(e) . The State may settle any action, proceedin'g, · claim or demand ag;:1inst the 
Service Provider · as the 'State deems expedient _in its sole arid absolute 
discretion. 

4. Uninsurable Risk Notices . 

5. 

During the Relevant Period:· 

(a) the State may. review the adequacy. and appropriatenes$ of the Uninsurc;1ble 
Risk Notice tal<ing into account current prudent insurance practice; 

(b) .. th_E) ~,tate may require the Service Provider to obta·in·a_nd provide to the State 
i a_n updat~d .Uninsurable· Risk Notice-at any time; and · · 

(c) ·;· _if': the Seryice Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 

. 4(a) of this Deed, the rights tu1d obligations of ·the Stafo and the Service 
. Provider under c.lause 1 of this De~d will cease. 

Subrog~tlon . . 

If the State makes any payment pL_1rsuant to this Deed, the State shall be-subrogated 
to the extent of.such p9yment to al I rights of recovery for that payment and the Service 
Provide'r shall execute all documents required and shall' do all things. necessaiy to 
secure and preserve ·such right of subrogation Including the .execution ·of s~;ch 
document_s necessary to enable the State effectively to-bring. suit in th~ name of the 
s·ervice Provider. 

6. Relationst,ip with Service Agreement 

(a) 

(b). 

(c) 

Where any Inconsistency occurs betweeri the provisions contained in this De.ed 
and the Service Agreement, the Service Agreement. shall where possible be , 
read down to resolve the inconsi~tency. · 

If the Inconsistency . remains incapable. of resolutiop by reading down·, the : 
inconsistent provisions shafl be severed from the: Se'rvice Agreement without :. 
otherwise diminishing the enforceability of the remaining provisio'ns of the· .. 
Sel"\/ice_Agreement. 
for the avoidance of doubt, the Ser11ice Provider must-comply w.lth all ir1surarice 
requirements under' cl~use .5 of the Gener~J Pro\·isi¢lns for -tlJ_e··Pw:ch<:HlB ◊f .. ' :· ·:. 
Community Services ·sy Public Authorit'ios ; forming pqJi o(t!ie· Seryice . · 
Agreernorit (or any other cl8use providing· for insurance requfrenietits ,.vhich : . . 
forms part of the Service Agreement) except for those the .subj0ct of any ·· 
Uninsurable Risk Notice. · · 

7. Notices 

Not.ices under this Deed must be given in accord_ahce with the requireni~nts for giving 
· notices under the Services Agreement. · 

8. Costs 



i:\.·· 
~}~· .. 

.· .r .. 

Except as>otherwise provided in this-Geed,.-eaet-1-~e-flY,.ffll:mt----pay-its ow-~, onsts and 
expenses ilrconnection w:th negotiating, prep3ring, executing and perfonning this 
Dee~ · · · · 

9. Governing Lavr 

_ (a) This Deed is governed by the law in force in _the State of Western Australia. 

(b) The State lrrevcicabiy" sijbtn!ts t9 the · exc!Lisr✓e )J~:sdfotion of-tlie courts 
e>;~"rcising Jurisd '.stion-fn _Western Au!'St~~t!a, an~ any oourt t.hnt may h,ear · 
_ at.,)peall) .-from any of t~ose courts, _fofeti:/ :~rqp&;1.dJ-n;fl1:,·Qq_ir~~2!i?1:J-Vi <t!:t :f }s 
Deed, subject_only'to the· righl'·fo e_nforce a jUc:grr,enl: obtain11'a !!~-c1ny·o-M!:o~~ .. . 

_ courtt •in any other jui-isdictiOn. · 

1 o. Interpretation 

10.1 Definltio;,s 

The f~llowing ciBfinHio:r.$' apply ~nlO$$ tr,e context reo,~~!res .. ulhen~iso> 

AFSt.! lhsuranc:e· BroJrijr means. an insurance bro:(~r.i.vrjch:hold$ an·Am;itrt:1lfar. _ 
- Finahcial S~rvices Lic0nce within the. meaning oft.he _C0rpon1tio1)t/Ac( 200.1 (CthL 

Child means.a perso~ under 18- years of ag_e. 

Chilcf P.hyslcal Abuse, of a pen:;on; ~ean$ an act or om!ss·lorr f:i relatloq to th0 · · 
-persori, when'the person is a Chlldi that.-:s:PhyslcaLA:1Jus1A. . , · 

. . . . ·. . . . 

C-hiid: Sexual Abuse, of a person, means an clCt or omission in rnlat(on tp the 
pers~n,·wh~:m;!he person is a Child;. that-is Sexual Abuse. 

Deed.means this deed . . . . 
l • . ;, . . , . . 

·· : · . •. 

Defence-Costs means)h-;:1t pa1 of th<il' Lots·:cct1r::f:itt ) of r0as0r13b!0:c0s.ts, -f.h?r,gcs. .,, 
and expense_s incurred ih the, defence of actions, c•~'.'..;,,,s oi: proc:~e9lng:s:-af.d '.,ap~©c1Js 
therefrorn and the costs of appeal,' attachment or siir,i!lar bor:id,$, or in relation- fo :;}r.Jy · · 
formal inquiry-, but excluqing .the, costs of defending a criminal action where· the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator-. who has been the subject of a, criminal,' 
conviction for Physical. Abuse, Sexual Abuse or an offence .under Chapter xxx:1 of 
The Criminal Code (WA) or equivalerit legislation in ·another juris.drction wl'lerefthe 
Service Provid~r is aware, ,_qr _ought rea(',onably to have been aware, of sq_ch ~1•H'ninal 
conviction. ;\ ' ·' 

L:oss me~ns the total amoLJhf:whi.cll the· Se1,~ic,9 .Provider beoohl_es llaGle to pc=!Y c:n 
aoc_oun_t of ~II PhysicaJ mid Sexual Abuse Cl.afrns, including, . but not l!m;ted to, · · 
damages, judgments, settlement _costs and Defence Costs, .but does not include fines .· 
or'penalties imposed in a criminal suit.or act:on er e._..,y ot~e;3r fine~ er p0neltits 01"2.::iy· ·_ 

punjtive damages imposed by 'final adjudication : : ( '., · _ · · 

Physical Abuse mearis an assault ·as defined in £~ctiori 222 of . The Criminal Code. 
(WA) . . . . 

f>_hysjcal -and Sexual Abuse Claim means· a· cla:·:-n: •causo of zjction :··_suit, demand or ·. 
proceedings against the S0rvjce Pro1i!Gler thpt- relp.~~s, d:rnctly or indirectly, to i( 

. . . . . . 



' . 

personal injury of the person to whom the claim, cause of action, suit, demand or 
proceedings accrue, Where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) 

. (iii) 

Child Sexual Abuse; or 

Child Physical Abuse and Child Sexual Abuse, 
. . . 

by Service Provider Personnel in connection with the provision of the Service$: 
and · · 

(b) the injury occurs during the Relevant Period. 

Relevant Period means· the period commencing on the date from·. which the 
Service Provider has an Uninsurable Risi< and ending 6n 30· November·2022. 

Service Agreeinent means the Service Agreement(s)·fisted below: . . . . . 
·~·-···'" --- .·-- - . .. 

Seryice. Agreement. Title, Corn.mencen1ent Date Contract Reference Number 
-

YOl.ihg· House · 
. . 

· 1/10/2010 PSP·t329. 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, ·and . all officers1 employees or agents of 
subcontractors, eng~ged in relation t6 the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. · 

Sexual Abuse means actual .or attempted contact or non-contact acts or omissions 
by a perpetrator against,.a. person to seek or obtain physical· or mental sexual 
gratification, whether immediate or deferred in space and time. · 

Uninsurable Risk means ·the Service. Provider is not able to effect, maintain ~nd 
keep in force a contract of insurance .which: 

(a) is underwritten by . an insurer which .has b,ee·n approved by the. Australian 
Prudential Regulatory:Authority or a reputable and solvent overseas insurer 
regulated by a .body: equivalent to. the Australian Prudential .Regulatory 
Authority; <. · · · · 

(b) 

(c) 

. . . ' . . . 
covers and indemnifies the Service Provider agains1 its liability for Physical 
and ·sexual Abuse Claims which. occur during the form of the . Service 
Agreement; and . . 

has an excess, deductibie or self-insured retention payable by the Service · 
. Provider for each claim bf not less than $50,000. 

Uninsurable Risk Notice means a written ·notice: 

(a) fr.om an AFSL lnsurance ·.Broker which states .the Service Provider. has an 
Uninsurable Risk; or· 



(b) . from the Service Provider which states the Service ProvidE;)r . has an 
Uninsurable Ris.k and to which is attached documentation from . an AFSL 
Insurance Brol<er cGnfirming that the Service Provider · has· an Uninsurable . 
Risi<. 

10.2 Rules for interpreting th_is De.ed 

(a) Headings are for convenience only, and do not affect interpretation. The 
foll_owing rule-s ·also' apply in interpreting this Deed, except wtitire the context 
mal<es it clear that a rule is no.t intended to apply. · 

(b) A reference.to : · 

(i) . a. document or agreement, or f.l provision of a document or agrecrnerit, 
Is to that document, . agreement or provision as amehde.d, 
supplemented, replaced or novated; 

,· (ii) a party to this do·cumer.it or to any other document or .a{ffe0ment 
includes a permitted substitute or a permitted. assign ofthat party; and 

. . . . . . . 
(iii) a person -includes any type of entity .bi' body of.persons, whether or not 

It is incorporated or has a separate legal i'c'ientity, ·anq any executor, 
·· . a_dministrator or successor In law-of ~he pernon.: · 

(c) .A singular word includes the plural, and vice versa. . · 

(d) A word that suggests one gender fncludes the othe~ gen~ers. 

(e) If a word is defined, a ·derivative of the word .has ·a cofrespohding me~ming. 

EXECUTED AS A DEED this day of ::S: · ~ 20;22. 

. ' 

SIGNED AND WITNESSED for and on ) 
behalf of Albany Youth Support Association 
Inc this l~i' day of 
2022 J~~ 

) tJ '. r ; ,:-) _ · · 

) ~ <-)l,,_.:~~V\,A'--C,~ "~ 
..... ........ .... ... . · .. ,, ..•..•• .. ••....•• , ....... ..• . J .•. ...•.••... .. • . . 
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Signature 

Signature of Witness 

Print Name of Witness 



SIGNED AND WITNESSED for and on 
behalf of the State ofWestern·Australia by 
The Hon Mark McGowan MLA,· Treasurer, 

this I~ day of ·N~ ·2022 
In the presence of: 

············~ ·········:······· 
Signature of Witness 

NPm~ L-~N ~<;t~r5 . 
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Print Name of Witness 
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Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Avon Youth Community and Family Services Incorporated 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Avon Youth Community and Family Services Incorporated (Service 
Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed. 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1 ,000,000]; and · 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 



(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 

(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement) ; 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with , the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused , or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both) . 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed , the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed . 



(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed. 

(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. 

(e) The State may settle any action, proceeding , claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period : 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

(c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 



7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 

Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing, executing and performing this 
Deed. 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia. 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia, and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction. 

10. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child , that is Physical Abuse. 

Child Sexual Abuse, of a person , means an act or omission in relation to the 
person, when the person is a Child , that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal , attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent · legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including , but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 



Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA) . 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 
personal injury of the person to whom the claim, cause of action, suit, demand or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 
Wheatbelt Accommodation 10/1/2010 PSP1330 
and Support Services for 
Young People 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers , employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which: 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; · 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 



Uninsurable Risk Notice means a written notice: 

(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 

(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented, replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person. 

(c) A singular word includes the plural, and vice versa. 

(d) A word that suggests one gender includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

EXECUTED AS A DEED this day of '\ \ .... '-( 2022 

SIGNED AND WITNESSED for and on 
behalf of Avon Youth Community and Family 
Services Incorporated 
this , s-< day of 0 ._,_ -/ 2022 

in the presence of: Signature 

G~ ......... ................ . 
Signature of Witness 

... . &ab.kl&. ... /./kJ:_!1') ... ......................... . 
Print Name of Witness 



SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 
this IO~day of ~ 2022 
in the presence of: 

.......... ~ ..... ................ . 
Signature of Witness 

Print Name of Witness 

Signature 
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Deed of lnde1nnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Youth Futures Ltd 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of tl1e 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Youth Futures Ltd (Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed, 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and l<eep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Clain,, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement); 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with, the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person mal<ing the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv} not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed. 

(b) The State is entitled at any time to take over and conduct In the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed. 



(c) The State may mal<e any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period: 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice tal<ing into account current prLtdent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risi< Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risi< Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

(c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities , forming part of the Service 
Agreement (or any other clause providing for insL1rance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing, executing and perforrnlng this 
Deed. 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia. 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia, and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a jl!dgment obtained in any of those 
courts in any other jurisdiction. 

10. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that Is Physical Abuse. 

Child Sexual Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred In the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action, suit, demand or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by SeJVice Provider Personnel in connection with the provision of the SeJVices; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
SeJViCe Provider has an Uninsurable Risi< and ending on 30 November 2022. 

Service Agreement means the SeJVice Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 

Youth Futures 1/10/2010 PSP1345 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified In 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which: 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 

(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 



(b) from the Service Provider which states the Service Provider llas an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

i 0.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented, replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii} a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person. 

(c) A singular word includes the plural, and vice versa. 

(d} A word that suggests one gender includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

EXECUTED AS A DEED this 'lo day of J IA.-lj 

SIGNED AND WITNESSED for and on 

behalf of Youth Future{ Ltd 
this Z,0 day of J0-., J 2022 
In the presence of: 

Signature of Witness 

... lf,@-\~~.t.~ ..... B-.9.Ql.1:Y.§.9.~ ................. . 
Print Name of Witness 

2022 



SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 

this IQ-\"" day of Ncrtt~ 2022 
in the presence of: 

,, ......... ~ .... , .. , ..... ,, 
Signature of Witness 

Print Name of Witness 

Signature 



2021/2022 

Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Calvary Youth Services Mandurah Inc 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Calvary Youth Services Mandurah Inc (Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed. 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement); 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with, the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both) . 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed . 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed . 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period: 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down , the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

(c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities , forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing, executing and performing this 
Deed. 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia. 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia, and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction_. 

10. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action, suit, demand or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 

Calvary Youth Services 1/10/2010 PSP1352 
Mandurah 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which: 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 

(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 



(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented, replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person. 

(c) A singular word includes the plural, and vice versa. 

(d) A word that suggests one ·gender includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

EXECUTED AS A DEED this k~,lf-.. day of ~ 2022 

SIGNED AND WITNESSED for and on /,j /-.IIc,?-le,e 

~~::If of Calvary Youth Ser;~~=s qr2:~~a=f 1.J!. .. ...... ........ ~~ .. ......... . 
in the presence of: Signature 

.... ~ !.:: ..... ~ ....... ... .... ................ .... . 
Signature of Witness 

.. ~e\h .. M99.te✓. •• ~· ····· · · · ···· · · ·· ··· 

Print Name of Witness 



SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 

this \()'l"\ day of Nore~ 2022 
in the presence of: 

····· ··~ ·· ··················· 
Signature of Witness 

Print Name of Witness 

Signature 



2021/2022 

Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Victoria Park Youth Accommodation (Inc) 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Victoria Park Youth Accommodation (Inc) (Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

B. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed. 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement); 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with, the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed. 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed. 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period: 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

(c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing, executing and performing this 
Deed. 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia. 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia, and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction. 

10. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action, suit, demand or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 

Victoria Park Youth 1/10/2010 PSP1364 
Accommodation Service 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which: 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 

(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 



(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented, replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person. 

(c) A singular word includes the plural, and vice versa. 

(d) A word that suggests one gender includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

EXECUTED AS A DEED this /).;)," .l day of J.~ 2022 

SIGNED AND WITNESSED for and on 
behalf of Victoria Park Youth Accommtation ) ~ 

~~~~ this ;;1.?!: aay ofJo/. ...... ~ ..... !.!..: ............................ .' ...... . 
in the presence of: Signature 

Signature of Witness 

Print Name of Witness 



SIGNED AND WITNESSED for and on 

behalf of the State of Western Australia by 

The Hon Mark McGowan MLA, Treasurer, 

this 1<1"' day of ~ 2022 
in the presence of: 

....... ~ ................. ... . . 
Signature of Witness 

..... N~.~ ...... ~:0. ..... ~.~.~~···· 
Print Name of Witness 
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Signature 



2021/2022 

Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Youth Involvement Council Inc 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Youth Involvement Council Inc (Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

8. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed. 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement); 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with, the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused, the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
desc~ibed in clause 2(a) of this Deed. 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed. 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period: 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease. 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

( c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing, executing and performing this 
Deed. 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia. 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia, and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction. 

1 O. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 2001 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction. 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action, suit, demand or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022. 

Service Agreement means the Service Agreement(s) listed below: 

Service Agreement Title Commencement Date Contract Reference Number 

Youth Accommodation 1/1/2011 PSP1378 
Program 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which: 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers· and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 

(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 



(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended, 
supplemented, replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person. 

(c) A singular word includes the plural, and vice versa. 

(d) A word that suggests one gender includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

i.;. fn 
EXECUTED AS A DEED this /YIC'f l£/a'j day of Jvt l'j 2022 

SIGNED AND WITNESSED for and on 
behalf of Youth Involvement Council Inc 

this 4- day of 'JU I tj 2022 
in the presence of: 
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SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 
this \O"°'day of N~ 2022 
in the presence of: 
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Signature of Witness 
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Signature 



2021/2022 

Deed of Indemnity 

by 

Treasurer on behalf of the State of Western Australia 

in favour of 

Ebenezer Aboriginal Corporation 



THIS DEED OF INDEMNITY is made on 2022 

BY THE HONOURABLE MARK McGOWAN M.L.A., Treasurer of the 
State of Western Australia for and on behalf of the State of Western 
Australia (State) 

IN FAVOUR OF Ebenezer Aboriginal Corporation (Service Provider). 

RECITALS 

A. The State (acting through the Department of Communities) has engaged the Service 
Provider to provide Out of Home Care and/or Youth Homelessness Services to the 
State under the Services Agreement. 

8. The Service Provider has advised the State that the Service Provider is not able to 
secure insurance covering the Service Provider's civil liability for Physical and Sexual 
Abuse Claims where the injury was caused by Service Provider Personnel in 
connection with the provision of the Services. 

C. The Treasurer has agreed to indemnify the Service Provider in respect of the Service 
Provider's civil liability for Physical and Sexual Abuse Claims where the injury was 
caused by Service Provider Personnel in connection with the provision of the 
Services on the terms and conditions specified in this Deed. 

OPERATIVE PROVISIONS 

1. Indemnity 

The indemnity covers uninsured Physical and Sexual Abuse Claims on and between 
the dates of 1 December 2021 to 30 November 2022 on and from the date that the 
Service Provider provides the State with an Uninsurable Risk Notice, the State 
agrees, subject to the limitations, exclusions and other terms specified in this Deed, 
to indemnify and keep indemnified the Service Provider from any Loss arising from 
Physical and Sexual Abuse Claims made against the Service Provider. 

2. Exclusions from Indemnity 

The indemnity in clause 1 of this Deed does not extend to: 

(a) the first [$50,000] of the Loss incurred by the Service Provider in connection 
with each Physical and Sexual Abuse Claim; 

(b) any Loss incurred by the Service Provider in connection with each Physical 
and Sexual Abuse Claim which exceeds [$1,000,000]; and 

(c) any Loss incurred by the Service Provider which exceeds [$20,000,000] in the 
aggregate in connection with Physical and Sexual Abuse Claims during the 
Relevant Period; 

(d) any Loss incurred by the Service Provider in connection with a Physical and 
Sexual Abuse Claim if, at the date of: 

(i) the actual or alleged Child Physical Abuse or Child Sexual Abuse; or 



(ii) the Physical and Sexual Abuse Claim, the Service Provider: 

(iii) had committed an Event of Default (as defined in the Service 
Agreement); 

(iv) was in breach of any of its obligations under the Services Agreement 
(including a failure to obtain an assessment notice under, or otherwise 
comply with, the Working with Children (Criminal Record Checking) Act 
2004 (WA)); 

(v) had engaged in conduct involving a wilful breach of duty in relation to 
the person making the Physical and Sexual Abuse Claim; or 

(vi) had committed a dishonest, fraudulent, wilful or malicious act or 
omission in relation to the person making the Physical and Sexual 
Abuse Claim or in connection with the Physical and Sexual Abuse 
Claim; 

(e) any Loss in connection with a Physical and Sexual Abuse Claim where the 
Service Provider Personnel who caused, or is alleged to have caused , the 
injury which is the subject of the Physical and Sexual Abuse Claim is a Known 
Perpetrator; 

(f) any Loss incurred by the Service Provider in connection with any criminal suit 
or action against the Service Provider or Service Provider Personnel; 

(g) any Loss which is precluded from indemnification under any law; 

(h) any Loss incurred by the Service Provider which consists of punitive damages, 
aggravated damages or exemplary damages; or 

(i) any Loss against which the Service Provider is entitled to be indemnified under 
a contract of insurance held by or for the benefit of the Service Provider, 
whether that policy of insurance is in force at the date of this Deed or is entered 
into after the date of this Deed and provides retrospective cover or claims 
made cover (or both). 

3. Process for claiming under Indemnity 

(a) As a condition precedent to the Service Provider's right to be indemnified 
under this Deed, the Service Provider must: 

(i) notify the State as soon as practicable after the Service Provider 
becomes aware of any event or incident occurring which gives rise, or 
is likely to give rise, to a Physical and Sexual Abuse Claim against the 
Service Provider; 

(ii) notify the State within 14 days after a person makes a Physical and 
Sexual Abuse Claim against the Service Provider; 

(iii) not admit liability for or settle any Physical and Sexual Abuse Claim; or 

(iv) not incur any costs or expenses in connection with a Physical and 
Sexual Abuse Claim, 

without the prior written consent of the State, including in respect of the amount 
described in clause 2(a) of this Deed. 

(b) The State is entitled at any time to take over and conduct in the name of the 
Service Provider the defence or settlement of any Physical and Sexual Abuse 
Claim, including in respect of the amount described in clause 2(a) of this Deed . 



(c) The State may make any investigation that the State deems expedient and in 
respect of any matter for which an indemnity is claimed by the Service 
Provider. 

(d) The Service Provider agrees to give all such information and assistance to the 
State as the State may require. 

(e) The State may settle any action, proceeding, claim or demand against the 
Service Provider as the State deems expedient in its sole and absolute 
discretion. 

4. Uninsurable Risk Notices 

During the Relevant Period: 

(a) the State may review the adequacy and appropriateness of the Uninsurable 
Risk Notice taking into account current prudent insurance practice; 

(b) the State may require the Service Provider to obtain and provide to the State 
an updated Uninsurable Risk Notice at any time; and 

(c) if the Service Provider is unable to provide the State with an updated 
Uninsurable Risk Notice within 30 days after receiving a request under clause 
4(a) of this Deed, the rights and obligations of the State and the Service 
Provider under clause 1 of this Deed will cease . 

5. Subrogation 

If the State makes any payment pursuant to this Deed, the State shall be subrogated 
to the extent of such payment to all rights of recovery for that payment and the Service 
Provider shall execute all documents required and shall do all things necessary to 
secure and preserve such right of subrogation including the execution of such 
documents necessary to enable the State effectively to bring suit in the name of the 
Service Provider. 

6. Relationship with Service Agreement 

(a) Where any inconsistency occurs between the provisions contained in this Deed 
and the Service Agreement, the Service Agreement shall where possible be 
read down to resolve the inconsistency. 

(b) If the inconsistency remains incapable of resolution by reading down, the 
inconsistent provisions shall be severed from the Service Agreement without 
otherwise diminishing the enforceability of the remaining provisions of the 
Service Agreement. 

(c) For the avoidance of doubt, the Service Provider must comply with all insurance 
requirements under clause 5 of the General Provisions for the Purchase of 
Community Services By Public Authorities, forming part of the Service 
Agreement (or any other clause providing for insurance requirements which 
forms part of the Service Agreement) except for those the subject of any 
Uninsurable Risk Notice. 

7. Notices 

Notices under this Deed must be given in accordance with the requirements for giving 
notices under the Services Agreement. 

8. Costs 



Except as otherwise provided in this Deed, each party must pay its own costs and 
expenses in connection with negotiating, preparing , executing and performing this 
Deed. 

9. Governing Law 

(a) This Deed is governed by the law in force in the State of Western Australia . 

(b) The State irrevocably submits to the exclusive jurisdiction of the courts 
exercising jurisdiction in Western Australia , and any court that may hear 
appeals from any of those courts, for any proceeding in connection with this 
Deed, subject only to the right to enforce a judgment obtained in any of those 
courts in any other jurisdiction. 

10. Interpretation 

10.1 Definitions 

The following definitions apply unless the context requires otherwise. 

AFSL Insurance Broker means an insurance broker which holds an Australian 
Financial Services Licence within the meaning of the Corporations Act 200-1 (Cth). 

Child means a person under 18 years of age. 

Child Physical Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child, that is Physical Abuse. 

Child Sexual Abuse, of a person, means an act or omission in relation to the 
person, when the person is a Child , that is Sexual Abuse. 

Deed means this deed. 

Defence Costs means that part of the Loss consisting of reasonable costs, charges 
and expenses incurred in the defence of actions, claims or proceedings and appeals 
therefrom and the costs of appeal, attachment or similar bonds, or in relation to any 
formal inquiry, but excluding the costs of defending a criminal action where the 
Service Provider is found guilty. 

Known Perpetrator means a perpetrator who has been the subject of a criminal 
conviction for Physical Abuse, Sexual Abuse or an offence under Chapter XXX1 of 
The Criminal Code (WA) or equivalent legislation ·in another jurisdiction where the 
Service Provider is aware, or ought reasonably to have been aware, of such criminal 
conviction . 

Loss means the total amount which the Service Provider becomes liable to pay on 
account of all Physical and Sexual Abuse Claims, including, but not limited to, 
damages, judgments, settlement costs and Defence Costs, but does not include fines 
or penalties imposed in a criminal suit or action or any other fines or penalties or any 
punitive damages imposed by final adjudication. 

Physical Abuse means an assault as defined in section 222 of The Criminal Code 
(WA). 

Physical and Sexual Abuse Claim means a claim, cause of action, suit, demand or 
proceedings against the Service Provider that relates, directly or indirectly, to a 



personal injury of the person to whom the claim, cause of action, suit, demand or 
proceedings accrue, where: 

(a) the injury results from: 

(i) Child Physical Abuse; 

(ii) Child Sexual Abuse; or 

(iii) Child Physical Abuse and Child Sexual Abuse, 

by Service Provider Personnel in connection with the provision of the Services; 
and 

(b) the injury occurs during the Relevant Period. 

Relevant Period means the period commencing on the date from which the 
Service Provider has an Uninsurable Risk and ending on 30 November 2022 . 

Service Agreement means the Service Agreement(s) listed below:· 

Service Agreement Title Commencement Date Contract Reference Number 

Ebenezer Home 1/1/2011 PSP1379 

Service Provider Personnel means all officers, employees, agents and 
subcontractors of the Service Provider, and all officers, employees or agents of 
subcontractors, engaged in relation to the provision of the Services. 

Services means the services to be provided by the Service Provider as specified in 
the Service Agreement. 

Sexual Abuse means actual or attempted contact or non-contact acts or omissions 
by a perpetrator against a person to seek or obtain physical or mental sexual 
gratification, whether immediate or deferred in space and time. 

Uninsurable Risk means the Service Provider is not able to effect, maintain and 
keep in force a contract of insurance which : 

(a) is underwritten by an insurer which has been approved by the Australian 
Prudential Regulatory Authority or a reputable and solvent overseas insurer 
regulated by a body equivalent to the Australian Prudential Regulatory 
Authority; 

(b) covers and indemnifies the Service Provider against its liability for Physical 
and Sexual Abuse Claims which occur during the term of the Service 
Agreement; and 

(c) has an excess, deductible or self-insured retention payable by the Service 
Provider for each claim of not less than $50,000. 

Uninsurable Risk Notice means a written notice: 

(a) from an AFSL Insurance Broker which states the Service Provider has an 
Uninsurable Risk; or 



(b) from the Service Provider which states the Service Provider has an 
Uninsurable Risk and to which is attached documentation from an AFSL 
Insurance Broker confirming that the Service Provider has an Uninsurable 
Risk. 

10.2 Rules for interpreting this Deed 

(a) Headings are for convenience only, and do not affect interpretation. The 
following rules also apply in interpreting this Deed, except where the context 
makes it clear that a rule is not intended to apply. 

(b) A reference to: 

(i) a document or agreement, or a provision of a document or agreement, 
is to that document, agreement or provision as amended , 
supplemented, replaced or novated; 

(ii) a party to this document or to any other document or agreement 
includes a permitted substitute or a permitted assign of that party; and 

(iii) a person includes any type of entity or body of persons, whether or not 
it is incorporated or has a separate legal identity, and any executor, 
administrator or successor in law of the person . 

(c) A singular word includes the plural, and vice versa. 

(d) A word that suggests one gender includes the other genders. 

(e) If a word is defined, a derivative of the word has a corresponding meaning. 

EXECUTED AS A DEED this 1ff4 day of 

SIGNED AND WITNESSED for and on 
behalf of Ebenezer Aboriginal Corporation 
this /<(14day of (Y(~Cf 2022 
in the presence of: 
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SIGNED AND WITNESSED for and on 
behalf of the State of Western Australia by 
The Hon Mark McGowan MLA, Treasurer, 

this \Cf day of t-,.1~ 2022 
in the presence of: 

... ~ ......................... . 
Signature of Witness 
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