LEGISLATIVE COUNCIL
Question Without Notice

Thursday 15 June 2023

C738. Hon Brad Pettitt to the Leader of the House representing the Minister for
Aboriginal Affairs

I refer to the Aboriginal Cultural Heritage Act 2021 and the United Nations Committee on
the Elimination of Racial Discrimination (UNCERD), and I ask:

1. Has the State Government had any correspondence with or provided any advice to the
Federal Government regarding:
a. The matters raised in the UNCERD’s letter of 3 December 2021;
b. The 21st and 22nd combined periodic report requested by UNCERD in a letter
dated 29 August 2022; or
c. Any other matters raised by the UNCERD regarding the Aboriginal Cultural
Heritage Act 20217
2. If yes to any in (a-c), will the Minister please table this correspondence or advice and
if not why not?

Answer

1.
a) Yes.

b) No record of receiving any letter from UNCERD dated 29 August 2022.
¢) No.

2. Yes. Letter from the Hon. Sussan Ley MP, Federal Minister for the Environment to the
Hon Dr Tony Buti MLA, Minister for Aboriginal Affairs, dated 11 January 2022, and
response from the Hon Dr Tony Buti ML A, Minister for Aboriginal Affairs to the Hon.
Sussan Ley MP, Federal Minister for the Environment, dated 28 January 2022.
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-
Dear Ministef /2

[ am writing to advise yc::a;e Commonwealth’s receipt of a letter from Mr Marc Bossuyt,
Vice Chair, Committee on the Elimination of Racial Discrimination, United Nations,
Human Rights Commission at Attachment A.

I now transmit this letter to the Western Australian Government and ask that you formally
acknowledge receipt and commit to working with the Commonwealth Department of
Agriculture, Water and the Environment (the Department) to assist in framing a response.

As the cultural heritage policy lead for Australia, the Department is responsible for
coordinating an Australian Government response to this letter, noting that the UN Committee
on the Elimination of Racial Discrimination (CERD) have enacted its early warning and urgent
action procedure and require a response by 30 March 2022. A process map for the Government
to respond to the CERD committee is at Attachment B.

According to the letter, the Bill allegedly, “fails to respect, protect and fulfil the right to culture
of Aboriginal peoples who strongly oppose it, due to the serious risk it poses to their cultural
heritage. Also concerned that the Draft Bill was not adequate, notably by not assigning enough
time to evaluate particularly important topics for Aboriginal peoples, such as whether the draft
appropriately incorporates the right to free, prior and informed consent of concerned
communities ",

The matters raised in the letter may have implications for Australia’s obligations under the
International Convention on the Elimination of All Forms of Racial Discrimination. I consider
it of the upmost importance to ensure that Australia does not violate those obligations.

Accordihgly, I seek a timely response from the West Australian Government acknowledging
receipt of this letter and your support in finalising a response to CERD.

Parliament House Canberra ACT 2600 Telephone (02) 6277 7920 .






For any questions in the meantime, the relevant contact officer in the Department is
Dr Melissa McEwen, First Assistant Secretary, Environmental Protection Reform Division,

(02) 6272 5781, melissa. mcewen@awe.gov.au.

Yours sincerely

SUSSANLEY
cc: Hon. Mark MeGowan, The Premier of Western Australia

Hon David Templeman MLA, Minister for Culture and the Arts; Sport and Recreation;
International Education; Heritage
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REFERENCE: CERD/EWUAP/105% session/2021/CS/ks

3 December 2021

_Excellency,

I write to inform you that in the course of its 105" session, the Committee on the
Elimination of Racial Discrimination considered information received under its early
warning and urgent action procedure, related to the Western Australian Government’s
draft Aboriginal Cultural Heritage Bill 2020 (Draft Bill), and its impact on Aboriginal
peoples. .

According to the information before the Committee, Western Australian
legislation, including the Aboriginal Heritage Act of 1972, did not prevent the damage
and destruction of sacred sites and other cultural heritage of Aboriginal peoples, such as

‘the Juukan Gorge rock shelters. The information received indicates that the Draft Bill
will supersede the Act of 1972 and that it could constitute an opportunity to overcome
the multiple failures of the current legislation. However, the Draft Bill allegedly fails to
respect, protect and fulfil the right to culture of Aboriginal peoples who strongly oppose
it, due to the serious risk it poses to their cultural heritage.

The Committee is concerned about the allegations that the consultation process
on the Draft Bill was not adequate, notably by not assigning enough time to evaluate
particularly important topics for Aboriginal peoples, such as whether the draft
appropriately incorporates the right to free, prior and informed consent of concerned
communities. Similarly, it is reported that Aboriginal peoples have not been informed if -
consultations will continue or if there is a new version of the Draft Bill.

Moreover, according to the information received, the Draft Bill:

@) Provides the final decision maker, the Minister for Aboriginal Affairs,
with overly wide discretion to approve activities that could have an impact on
Aboriginal cultural heritage, based on an “interests of the State” test and without
establishing a clear requirement to protect such heritage from degradation or.
destruction; ‘

Her Excellency Ms. Sally Mansfield
Permanent Representative of Australia
to the United Nations Office

Geneva

Email: un.geneva@dfat.gov.au
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(if)  Initially included the possibility for Aboriginal peoples to request the
review of the Minister’s decision in the State Administrative Tribunal of
Western Australia, but that such review opportunity has been removed from the
Draft Bill;

(iii)  Does not require free, prior and informed consent of Aboriginal
Traditional Owners with respect to decisions that could impact the Aboriginal
heritage;

(iv)  Includes a mechanism for the creation of “protected areas”, which would
only protect Aboriginal heritage of “outstanding significance”, that is to be
decided by the Minister for Aboriginal Affairs, without a possibility to review its
decision.

According to the information received, the discretionary power attributed to the
Minister of Aboriginal Affairs and the absence of effective remedies and legal redress
for Aboriginal peoples to challenge his decisions will maintain the structural racism of
the cultural heritage legal and policy scheme, which has already led to the destruction of
Aboriginal cultural heritage in Western Australia.

The Committee recalls its general recommendation No. 23 (1997) on the rights
of indigenous peoples. It further recalls its concluding observations of 2017
(CERD/C/AUS/CO/18-20, para. 22), in which the Committee recommended the State
party to ensure that the principle of free, prior and informed consent is incorporated into
pertinent legislation and fully implemented in practice. The Committee further
recommended the State Party to respect and apply the principles enshrined in the United
Nations Declaration on the Rights of Indigenous Peoples.

Accordingly, the Committee requests the State party to provide information on:
(a)  The allegations mentioned above regarding the Draft Bill;

(b)  The current status of the Draft Bill, including information on any recent
modifications that addresses the concerns raised by Aboriginal peoples;

(¢)  The measures adopted to fully and adequately guarantee the right to
consultation of Aboriginal peoples in Western Australia regarding the drafting
and discussion of this Draft Bill, as well as on any steps taken to consider
suspending its adoption or withdrawing it until such consultations take place and
consent is obtained.

In this regard, the Committee encourages the State party to consider engaging
with the United Nations Expert Mechanism on the Rights of Indigenous Peoples
(EMRIP) that is mandated by the Human Rights Council (resolution 33/25, paragraph
2), to provide States with technical advice regarding the development of domestic
legislation and policies relating to the rights of indigenous peoples and to facilitate
dialogue between States and indigenous peoples.

In accordance with article 9 (1) of the Convention and article 65 of its Rules of
Procedure, the Committee requests the State party to submit its response before 30
March 2022, ‘
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Allow me, Excellency, to reiterate the wish of the Committee to continue to
engage in a constructive dialogue with the Government of Australia, with a view to
ensuring the effective implementation of the Convention.

Yours sincerely,

/df/’/" g

Marc Bossuyt
Vice-Chair
Committee on the Elimination of Racial Discrimination
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Attachment C— UN CERD Committee process map for Australian Government
response

DAWE transmits the letter from the CERD Committee
to the WA Government

WA Goverment, and in consultation with community
leaders, cultural heritage stakeholders and relevant

DAWE prepares Australia's response to the letter
from the CERD Committee, in coordination with the
agencies (including NIAA among others)

AGD for a quality check about international human

DAWE shares the final draft response with DFAT and
rights law and multilateral policy

DFAT transmits the final response to the CERD
committee

DAWE clears the final response through the relevant
decision-maker
GE
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Hon Dr Tony Buti MLA
Minister for Finance; Aboriginal Affairs; Racing & Gaming;
Citizenship & Multicultural Interests

Our Ref: 80-03678
Your Ref: MS21-009788

Hon Sussan Ley MP
Minister for the Environment
Parliament House

Canberra ACT 2600

Via email: Minister.Ley@environment.gov.au

Dear Minister

LETTER FROM MR MARC BOSSUYT, VICE-CHAIR, COMMITTEE ON THE
ELIMINATION OF RACIAL DISCRIMINATION, UNITED NATIONS HUMAN
RIGHTS COMMISSION

Thank you for your letter of 11 January 2022. On behalf of the Western Australian
Government, | formally acknowledge receipt of the letter from Mr Marc Bossuyt, Vice-
Chair, Committee on the Elimination of Racial Discrimination, United Nations Human
Rights Commission, regarding the Aboriginal Cultural Heritage Bill 2021 (Bill).

As you may be aware, the Bill has been passed by Parliament, effectively giving
Western Australia new legislation to be called the Aboriginal Cultural Heritage Act
2021 (ACH Act).

The ACH Act enshrines the principles of free, prior and informed consent in its
agreement making process. The central foundation of the ACH Act is consultation,
negotiation and agreement making between Aboriginal parties and proponents,
which are central foundations of the United Nations Declaration on the Rights of
Indigenous Peoples.

Under the ACH Act, the Aboriginal Cultural Heritage Council will need to be satisfied
that the Aboriginal party has given its informed consent to an agreed Aboriginal
Cultural Heritage Management Plan (ACH management plan) before it can approve
the ACH management plan. Informed consent is defined as consent that is given
voluntarily, without any coercion, intimidation or manipulation, and includes full and
proper disclosure by the proponent of the method and other feasible alternative
methods for carrying out their proposed activities.

[ am pleased to advise that the ACH Act also includes a suite of other provisions that
empower Aboriginal people with direct decision-making authority. A key one of which
has been the inclusion in the legislation of ‘no contracting out’ provision which
effectively nullifies the ‘gag clauses’ found in native title agreements that have
prevented Aboriginal people from objecting to activities that would harm their cultural
heritage.

Level 5, Dumas House, 2 Havelock Street, West Perth, Western Australia 6005
Telephone: +61 8 6552 6400 Facsimile: +61 8 6552 6501 Email: Minister.Buti@dpc.wa.gov.au






| have requested that an officer from the Department of Planning, Lands and Heritage
contact your Department regarding Mr Bossuyt's letter and offer any assistance
required in order to finalise a response to the UN Committee of the Elimination of
Racial Discrimination (CERD).

Yours sincerely

Dr Tony Buti MLA
MINISTER FOR ABORIGINAL AFFAIRS

28 JAN 2022






