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THE PRESIDENT (Hon Kate Doust) took the chair at 1.00 pm, read prayers and acknowledged country. 

BILLS 
Assent 

Message from the Governor received and read notifying assent to the following bills — 
1. Work Health and Safety Bill 2019. 

2. Safety Levies Amendment Bill 2019. 

3. Road Traffic Amendment (Immobilisation, Towing and Detention of Vehicles) Bill 2020. 

ALCOA — HUNTLY BAUXITE MINE 
Petition 

HON COLIN HOLT (South West) [1.02 pm]: I present a petition containing 1 866 signatures, couched in the 
following terms — 

To the President and Members of the Legislative Council of the Parliament of Western Australia in 
Parliament assembled. We the undersigned are opposed to the proposed clearing and mining of a further 
6700 ha of jarrah forest ecosystems and expansion of alumina production because of the impact that such 
clearing would have on the forest, wildlife, water, climate and local communities and the increased pressure 
that the additional mining activity would place on local communities as a result of noise, traffic, loss of 
amenity and negative impacts to local businesses and tourism that depend on the forest. Increased production 
at the Pinjarra Refinery would cause additional pollution and pose health risks to the surrounding communities. 

We oppose the following: 
1. The Huntly mine expansion 

2. The proposed clearing and mining of a further 6700 ha of jarrah forest 

3. The increase of production at the Pinjarra Alumina Refinery 
We therefore ask the Legislative Council to recommend that the State Government reject Alcoa’s proposed 
Huntly mine expansion and reject the proposed increase in production at the Pinjarra Refinery and bauxite 
export. And your petitioners as in duty bound, will ever pray. 

[See paper 4592.] 

SCHOOLS — LIBRARY STAFF 
Petition 

HON DONNA FARAGHER (East Metropolitan) [1.04 pm]: I present a petition containing 776 signatures, 
couched in the following terms — 

To the President and Members of the Legislative Council of the Parliament of Western Australia in 
Parliament assembled. 
We the undersigned are opposed to the downward trend of qualified staff in school libraries. 

Currently there are under 40 full time equivalent qualified teacher librarians in over 800 Department of 
Education WA schools. 

We therefore ask the Legislative Council to provide guaranteed equitable access to a dynamic, well-resourced 
library including access to a qualified teacher librarian AND a library technician or library officer. Extensive 
research shows this will result in: 

• Improved student achievement. 

• Critical research skills. 
• The love of reading, enhancing literacy skills. 

• Access to quality curated resources. 

And your petitioners as in duty bound, will ever pray. 
[See paper 4593.] 
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BIOSECURITY LEVY — SHIRE OF BOYUP BROOK 
Nonconforming Petition 

HON COLIN HOLT (South West) [1.05 pm]: I seek leave to table a nonconforming petition. The simple reason 
that it is nonconforming is that the principal petitioner did not sign the petition, although it is in exactly the same 
terms as the petition to do with the biosecurity levy imposed on the residents of Boyup Brook, which was a previously 
tabled petition. I would like to table this in recognition of the signatories. 
Leave granted. [See paper 4594.] 

CORONAVIRUS — RESTRICTIONS — DOCUMENTATION 
Tabling of Papers — Statement by Leader of the House 

HON SUE ELLERY (South Metropolitan — Leader of the House) [1.05 pm]: Further to the motion agreed to 
by the house on 4 November, ordering me to table various documents, I now table the following documents. These 
documents include all the advice received by the Chief Health Officer and his staff within the dates stipulated, 
with the exception of cabinet-in-confidence documents, duplications and documents prepared for national cabinet. 
Let me make three points about the tabling of these documents. The first is that it is physically impossible to go 
through every document and/or email that would have been received in the period by those identified in the scope 
of the motion. The motion asks for any documents received by three offices, regardless of sender, relating to pandemic 
restrictions. All correspondence received would need to be checked. This would have resulted in having to sift through 
over 5 000 emails alone to determine whether they should be included or not included in the results, not to mention 
attachments to these emails. This simply was not possible in the few days provided, and as I pointed out in my 
contribution last week, had this been a freedom of information request it would not even have been considered, 
due to the extremely broad scope. 
The second point I make is that in compiling this information — 
Several members interjected. 
The PRESIDENT: Members! The minister is trying to read in a statement. Please do her the courtesy of listening 
to her and not making any further comments. 
Hon SUE ELLERY: The second point I make is that in compiling this information, we read carefully the contributions 
made in the debate on the motion. Mindful of the fact that it would not be humanly possible to find and table 
everything, we looked specifically at what was canvassed in the debate. The primary focus was on the state borders 
and the advice given by the Chief Health Officer, and whether this advice was compromised by a “smoking gun” 
that was referred to. Accordingly, we have reviewed all correspondence received by the Chief Health Officer and, 
as I have mentioned, after the removal of cabinet-in-confidence documents and duplications, we have tabled all 
the relevant advice, both in — 
Hon Nick Goiran interjected. 
The PRESIDENT: Order, member! 
Hon SUE ELLERY: Accordingly, we have reviewed all correspondence received by the Chief Health Officer and, 
as I have mentioned, after the removal of cabinet-in-confidence documents and duplications, we have tabled all 
the relevant advice, in the form of emails, attachments to emails, and other written correspondence. 
The third point I make is in reference to the order to provide documents “without excision, alteration or defacement”. 
I am not prepared to provide documents that have personal information on them—for example, the Commissioner of 
Police’s mobile phone number. Accordingly, many of the documents will be redacted. I make the point, however, 
that all the redactions, with the exception of one, are of this type of personal detail and not to the substantive content 
of any of the emails or documents. The one exception is a document that has a single paragraph relating to considerations 
of national cabinet. 
I restate that to fully comply with such a request within seven days is unreasonable, especially considering that the 
officers involved are directly managing the state’s response to the COVID-19 pandemic. In comparison, given the 
scope and the nature of what is being asked for and the breadth of individual officers who are being asked to provide 
communications, a freedom of information request would potentially be subject to a section 20 notification relating 
to the scope of the application, because it would be seen to be so significantly broad and wideranging that it would 
be considered unreasonable.  
Even in the event that such a freedom of information request were granted, a period of months, not days, would 
be provided to fulfil the request. The state government has made every effort to release and/or table health advice 
related to managing the COVID-19 pandemic. Over 350 documents have been tabled or released, including those 
tabled on 16 June 2020 in response to Hon Peter Collier’s previous motion, which had been agreed to by the house. 
We will continue to openly provide the Parliament and the Western Australian public — 
Hon Nick Goiran interjected. 
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The PRESIDENT: Order! Please let the minister finish her statement. 
Hon SUE ELLERY: We will continue to openly provide the Parliament and the Western Australian public with 
health advice and information relevant to managing the COVID-19 pandemic, but we place on the record our view 
that this order is highly unusual and unreasonable to comply with. 
[See paper 4595.] 

CHIEF MENTAL HEALTH ADVOCATE — DEBORA COLVIN — RETIREMENT 
Statement by Parliamentary Secretary 

HON ALANNA CLOHESY (East Metropolitan — Parliamentary Secretary) [1.10 pm]: I rise to recognise 
the service of one of our distinguished public officers in the mental health sector. Ms Debora Colvin is retiring in 
the new year after 12 years of steering a service that advocates for people’s rights in mental health services across 
Western Australia. Listening to the people who receive mental health services and ensuring that we are providing 
services that give them the utmost care is one of our key priorities, and I thank Ms Colvin for her part in that. 
Commencing as the head of the Council of Official Visitors in 2008, Ms Colvin has made a significant contribution 
to supporting vulnerable people in our community with advocacy services. She has led the Mental Health Advocacy 
Service through significant periods of change to become an organisation that now has advocates working across 
Western Australia. 
As the inaugural Chief Mental Health Advocate, Ms Colvin has led her team of people to become the robust 
organisation it now is, providing individual advocacy services to vulnerable people and protecting patient rights. 
As a champion of change, she has helped shape policy and practice in the mental health sector at the highest levels 
to improve the care of people experiencing acute or chronic mental illness. Through her reporting and advice over 
this time, she has steered many important changes in our public mental health system including recent improvements 
in Kalgoorlie Health Campus, and highlighted how we can better care for our youth, Aboriginal people and people 
in the justice system. I sincerely thank Ms Colvin for her commitment and dedicated work, including the frank 
advice she has provided, and wish her all the best in the future. 

PAPERS TABLED 
Papers were tabled and ordered to lie upon the table of the house. 

COMMITTEE REPORTS — CONSIDERATION 
Committee 

The Deputy Chair of Committees (Hon Robin Chapple) in the chair. 
Joint Standing Committee on the Corruption and Crime Commission — Fourteenth Report — 

“Red Flags…Red Faces: Corruption Risk in Public Procurement in Western Australia” — Motion 
Resumed from 4 November on the following motion moved by Hon Stephen Dawson (Minister for Environment) — 

That the report be noted. 
Hon PIERRE YANG: On the last occasion that I had the opportunity to make a contribution on this report, I referred 
to the different types of corruption as stated in the fourteenth report of the Joint Standing Committee on the Corruption 
and Crime Commission. If I may, I will quickly refer to the types of corruption often found in public procurement. 
They include bribery, collusion, conflicts of interest and fraud. Today, I will turn to one of those types of corruption—
that is, conflicts of interest. 
We often hear that justice must not only be done, but also be seen to be done. It is also very important that the public 
service not only maintain its integrity, but also be seen to maintain its integrity and honesty. We have seen a number 
of cases in which people involved in the public procurement process decided to do certain things that were against 
the law or against the ethics required in their field. 
If I may, I would like to refer to page 87 of the report. A statement made by the Public Sector Commission was — 

Conflicts of interest arise when there is a conflict between the performance of public duty and private, 
or personal, interests. Conflicts may involve personal, financial or political interests and may be actual, 
perceived or potential. It is not wrong for an employee to have a conflict of interest; what matters is how 
it is managed. Conflicts of interest become a problem when an employee’s private interests influence 
their decision making at work. 

Members may know that I was a councillor at the City of Gosnells a number of years ago. The city had a practice, 
which continues, for councillors to disclose their interests, such as proximity or financial interests, in agenda 
items before council meetings. Councillors were obliged to make disclosures before meetings because it is very 
important that local government decision-making be held to the highest standard. I am certainly of the view that it 
is important in every aspect of public life to ensure that disclosure requirements are met as much as possible and 
as often as possible. 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4014595cbe3ebd79729f8a894825861e000b552d/$file/tp-4595.pdf
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I refer to an infamous case that happened in our state a few years ago—that is, the case of the North Metropolitan 
Health Service. It made the headlines as a lot of inappropriate activities had taken place. It did not take just one person 
to erode public confidence and cause financial detriment to Western Australian taxpayers; a number of people 
were involved in the process.  

The Corruption and Crime Commission described how relationships between public officers and the contractors 
who were involved in that scandal were fostered and became conflicts of interest. The report states — 

… the insidious nature of the conflict of interest that develops from allowing public officers to privately 
benefit is that a direct connection between a particular lunch date and a particular procurement decision 
is difficult to prove. The conflict of interest, once established in relation to a particular contractor, colours 
all decisions then made by the public officer. 

As we can see, these incidents are hard to detect, but eventually the people involved get caught. It is disappointing 
that people in a position of influence and who make decisions are trying to benefit themselves instead of doing 
what they ought to do. 

Integrity is very important in politics, the public service and the business world. I wish to draw from my experience 
when I was in the Australian Army. We had a saying: “You maintain your integrity or the Army will get rid of 
you.” The Army never fools around with inappropriate activities or conduct. It takes a very dim view of people 
who misbehave, especially when it comes to financial issues. From a personal perspective, I certainly observed that 
when people tried to take advantage of certain policies, the Army acted very quickly to ensure the integrity of the 
policy. For example, the Army’s employer support payment scheme provides employers with financial assistance 
when their employee, who is an Army reservist, has to go on duty or undertake training. There were cases in which 
people had set up a lawn mowing business, for example, just before they were deployed, and then made a claim under 
the self-employed category of employment support. The Army acted quickly and put in place more requirements 
of proof to ensure that people and businesses who deserved to be supported, were supported, and those who tried 
to con the system were weeded out. I certainly experienced that firsthand as I was deployed for about two months 
in 2016 and the documentation required was comprehensive. In the end, it is important for every organisation to 
ensure integrity within their systems. 

The Joint Standing Committee on the Corruption and Crime Commission attended the eighteenth International 
Anti-Corruption Conference in Copenhagen in October 2018. It is a very good initiative to participate in these 
international conferences so that we can know about and learn from the experiences gained by other anti-corruption 
agencies around the world in their efforts to counter corruption and ensure transparency and integrity in their systems. 
The Western Australian public is well served by the CCC. 

The DEPUTY CHAIR: Members, I give the call back to Hon Pierre Yang. 

Hon PIERRE YANG: It is important to have these exchanges and to learn from the best in the world. The 
Western Australian public is well served by this state’s anti-corruption agencies. Certain members may have a different 
view, but I am of the view that this state has one of the best and most transparent systems, and our integrity in the 
public service is very good compared with that in many other states. Of course, there is always room for improvement. 

It is important to look at these issues and I want to commend the members of the committee—Ms Margaret Quirk, 
Hon Jim Chown, who is on urgent parliamentary business, Mr Matthew Hughes and Hon Alison Xamon—for 
their hard work on the committee. I also note that the committee made a recommendation on conflicts of interest. 
It reads — 

That the Premier, as Minister for Public Sector Management, take steps to ensure that public sector authorities 
are required to have in place a management plan which details how to handle a conflict of interest once it is 
declared. The management plan should detail clear and appropriate consequences for non-compliance. 

I commend the committee for making such a recommendation because if a report states that a person should not 
do something, but it does not outline to them what the consequences will be if they do it, it is just a toothless tiger, 
to be honest. Measures have to be put in place so that people are fully informed and fully aware that if they do not 
do the right thing, justice will be served and they will be held accountable for their actions. I am pleased to see 
that the government’s response to the report supports recommendation 9. It states — 

All public sector bodies as defined by the Public Sector Management Act 1994 … are required to have 
policies and procedures to deal with and manage conflicts of interest with consequences for non-compliance 
varying on a case by case basis depending upon the circumstances. 

Conflicts of interests (including gifts and benefits) is one of the seven conduct areas that all public sector 
entities are required to include in their Code of Conduct … 

I am pleased to see that the government supports recommendation 9 of the fourteenth report of the Joint Standing 
Committee on the Corruption and Crime Commission: “Red Flags … Red Faces: Corruption Risk in Public Procurement 
in Western Australia”. 
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I wish to support the committee for the work it does. We live in a democracy that is guided by the rule of law, with 
a strong judiciary and parliamentary system. It is one of the best systems, if not the best system, that we, as a species, 
have ever developed. It is important that we maintain what we have and look at ways to enhance it. If we look at 
nations around the world, we can see that there are many things that we take for granted. The people of many other 
nations are still struggling to achieve a democratic system of government and a relatively corruption-free political 
system. A lot of people are still fighting for what we have enjoyed in this state for almost two centuries. The committee 
has not only a constant interest in ensuring the integrity of our public procurement process, but also a desire to 
maintain our system of government. I commend the committee’s work in not only this report, but also many other 
areas. As I said, there is always room for improvement, and I certainly look forward to the committee producing 
other reports. I wish to conclude by again thanking Hon Jim Chown, Hon Alison Xamon, Ms Margaret Quirk and 
Mr Matthew Hughes for their work on the committee. 

Hon NICK GOIRAN: It is no coincidence that moments after the Leader of the House tabled a few documents 
in response to last week’s motion, we are now considering a report entitled “Red Flags…Red Faces: Corruption Risk 
in Public Procurement in Western Australia”. Today is indeed a day for red flags and red faces for the McGowan 
government. What happened earlier this afternoon was absolutely outrageous. The Leader of the House, who should 
be setting an example to the other 35 members of the Legislative Council, thumbed her nose at an order made by 
the Council last week. That sets off a red flag for all members—a huge red flag. If members have had an opportunity 
to consider the documents that were tabled earlier this afternoon, they will see that the government has shown 
complete disregard for what was ordered by the Legislative Council last week—complete disregard. I have no 
doubt that there will be another opportunity to ventilate these matters. I understand why the McGowan government 
is red-faced and embarrassed by what has happened after the mixed messages that were sent by the Premier, the 
Chief Health Officer and the Deputy Premier, but that does not justify behaviour that could be described as corrupt. 
I note that this particular report is titled, in part, “Corruption Risk in Public Procurement in Western Australia”. 
There is a huge corruption risk in Western Australia when a Leader of the House has such a contemptuous attitude 
to a Legislative Council order to provide documents. The order from the Legislative Council last week was not 
that a limited number of documents be provided. It certainly was not an order that just the advice received by 
the Chief Health Officer be provided; in fact, we wanted to know what advice the Chief Health Officer had sent 
to Mr McGowan and Mr Cook. But the Leader of the House disingenuously said this afternoon — 

These documents include all the advice received by the Chief Health Officer and his staff within the 
dates stipulated … 

Did we ask to be provided with just the advice received by the Chief Health Officer? No, we did not. There is a huge 
corruption risk in Western Australia and it far exceeds public procurement in Western Australia. The chief corruption 
risk in 2020 is the McGowan government. The McGowan government is up to its neck in it! The Leader of the House 
showed such contempt for the Legislative Council—much like her leader, the member for Rockingham—that she 
tabled a mere few documents like this, which she described as advice received by the Chief Health Officer. It would 
probably take the Leader of the House quite a lot of time to read the documents that she tabled. In fact, it would be 
interesting to ask the Leader of the House, who, unfortunately, is away on urgent parliamentary business, whether 
she has had an opportunity to read these documents, because members will recall that last week she was very 
disparaging of other members and their capacity to read. Would it not be very interesting if the Leader of the House 
has not even read the documents — 

Point of Order 
Hon PIERRE YANG: I stand to make a point of order and I do so very, very reluctantly. 

Hon Nick Goiran interjected. 

The DEPUTY CHAIR (Hon Robin Chapple): Member, there is a point of order. 

Hon PIERRE YANG: I have been listening very carefully to what Hon Nick Goiran has been saying. I understand 
that Hon Nick Goiran is—if I can say it colloquially—not happy with the documents tabled by the Leader of the 
House, but I wish to seek your guidance, Mr Deputy Chair, about whether there is relevance between the subject 
and the report that is before us. 

The DEPUTY CHAIR: There is no point of order, but I point out that we are dealing with the fourteenth report 
of the Joint Standing Committee on the Corruption and Crime Commission, and I ask the member to try to bring 
his remarks back to the subject matter. 

Committee Resumed 
Hon NICK GOIRAN: It is again no coincidence that the government Whip is also red-faced at this time because 
of what happened this afternoon. I understand that Labor members will be deeply embarrassed by the performance 
of the Leader of the House. This sets off a red flag for me and it should set off a red flag for other members. As 
I said earlier, with all due respect to the government Whip, this is a corruption risk. Hon Pierre Yang will be very 
familiar with the report that is before us, the fourteenth report of the Joint Standing Committee on the Corruption 
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and Crime Commission, because we have had two contributions from him about it this afternoon. He will be aware 
that the subject matter of the report is corruption risk in public procurement in Western Australia, and my point is 
that this is only the beginning. It is no wonder that there is a corruption risk in public procurement in Western Australia 
when the Leader of the Government in the Legislative Council behaves the way that she does and shows absolute 
contempt towards the Legislative Council. That is the red flag. Given that what happened this afternoon was so overt, 
it is understandable that government members feel red-faced. It is understandable that that would be the case. The 
contemptuous attitude could not have been more overt, but then the Leader of the House pretended to hide behind 
cabinet-in-confidence documents—give me a break! The whole point was to ascertain what kind of conversations 
were happening between the Premier, the Deputy Premier and the Chief Health Officer when they all ended up with 
red faces after that public hearing. We wanted to know what was happening. Were any documents provided today 
about the information provided to Mr McGowan or Mr Cook? From my quick assessment of the documents—
because, believe it or not, the Leader of the House will be surprised to know that I do read—I have not been able to 
readily identify that. It strikes me that this information has been received by the Chief Health Officer and his staff—
that is it. What has happened this afternoon is absolutely disgraceful. Red flags, red faces—you bet! Corruption risk? 
Absolutely. The chief culprit is the Leader of the Government in this place—one could say the prime and only suspect. 

I would like to return to the specifics of this report. The Leader of the House assumes that members do not read the 
government responses to committee reports. The committee stated at the end of recommendation 3 — 

The Minister should report to the Parliament on where compliance could be increased in its response to 
this report or within six months of the date of tabling of this report. 

What did the government’s response say? It said, in part — 

Finance will investigate whether it is possible to ensure request documents remain public after contract award. 

It is assumed that no-one will read that, let alone follow up on it. Will someone in the government let us know whether 
Finance has investigated? “Finance will investigate”—when? In the year 3000? This is a serious issue: “Red Flags…Red 
Faces: Corruption Risk in Public Procurement in Western Australia”. The Joint Standing Committee on the 
Corruption and Crime Commission, which consists of the very competent chair Hon Margaret Quirk, the very competent 
member of the Greens Hon Alison Xamon and the very competent Hon Jim Chown, said in recommendation 3 
that the government should provide this information. The government then proceeded to tell us that Finance will 
investigate. But that was the end of it; these things get shelved and gather dust. That is while the Leader of the 
House, who is away on urgent parliamentary business, assumes that people are not going to read any documents 
and continues to hide documents. That is what is going on here. The Leader of the House has the key to the safe and 
she is making sure that nobody can get to it. 

The DEPUTY CHAIR: Time on that report has expired. Pursuant to temporary order 4, further consideration of 
that report is postponed to the next sitting. 

Consideration of report postponed, pursuant to standing orders. 
Standing Committee on Environment and Public Affairs — Fifty-second Report — 

“Punitive Not Protective: When the Mandatory Registration of Young People Is Not Based on Risk” — Motion 
Resumed from 4 November on the following motion moved by Hon Alison Xamon — 

That the report be noted. 
Consideration Postponed 

Hon ALISON XAMON: I have already spoken on this report and commended the committee for an excellent piece 
of evidence-based work that I think will stand the test of time. As someone with a keen interest in this area, it will 
serve as a valuable resource in the future, including for future Parliaments. I do not need to say much more about the 
content of the report at the moment. I am, however, aware that the chair of this committee, Hon Matthew Swinbourn, 
is very keen to speak about this inquiry. Unfortunately, because of circumstances beyond his control, he is currently 
out of the chamber on urgent parliamentary business. He asked me to move that consideration of this report be 
considered at the next day’s sitting because he is very keen to speak about this report. I move — 

That consideration of the fifty-second report of the Standing Committee on Environment and Public Affairs 
be postponed to the next sitting of the Council. 

Question put and passed. 
Joint Standing Committee on the Corruption and Crime Commission — Thirteenth Report — 

“Annual Report 2018–19” — Motion 
Resumed from 4 November on the following motion moved by Hon Alison Xamon — 

That the report be noted. 

[Quorum formed.] 
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Hon NICK GOIRAN: Here we are considering the thirteenth report of the Joint Standing Committee on the 
Corruption and Crime Commission, which was the annual report covering the period 2018–19. It is excellent that 
today we are spending all the committee report time dealing with matters of corruption. It is just a shame that the 
Leader of the House is away on urgent parliamentary business when we are dealing with matters to do with corruption 
and crime. When we talk about corruption and crime, usually the types of people who are involved are those people 
who thumb their nose at the law. It is excellent that we are now considering the thirteenth report of the Joint Standing 
Committee on the Corruption and Crime Commission, notwithstanding the regrettable unavailability of the 
Leader of the House, who is away on urgent parliamentary business. 
As is customary, the Joint Standing Committee on the Corruption and Crime Commission is required to table an 
annual report in this place. Some members might ask: why does this particular committee have to do that and other 
committees do not? The simple reason is that it is a joint standing committee that operates under the auspices of the 
other house. It is the custom and practice of committees from that place to table annual reports. This is what the 
committee has done for the 2018–19 period. Scanning the Daily Notice Paper, it is not readily apparent to me whether 
the Joint Standing Committee on the Corruption and Crime Commission has yet furnished its 2019–20 annual report. 
Hon Alison Xamon: It has not been tabled yet. 
Hon NICK GOIRAN: I look forward to reading that report, hopefully before Parliament is prorogued and the 
dissolution of the other place. In the meantime, we have the opportunity to consider the work of this important 
committee from the previous period. What I find particularly interesting is that during the life of this fortieth 
Parliament, the work of the Joint Standing Committee on the Corruption and Crime Commission has been called 
into question only because of the lack of integrity and the incompetence of the McGowan government. The joint 
standing committee has fulfilled its job quite appropriately. In the past, that joint standing committee has been 
able to do so in a robust fashion with the government of the day, even though on multiple occasions in the past the 
Joint Standing Committee on the Corruption and Crime Commission has not necessarily agreed with the views of 
the government of the day. In this particular instance, including during the 2018–19 reporting period, there have 
been instances of stand-offs between the Joint Standing Committee on the Corruption and Crime Commission and 
the McGowan government. In the past, those types of stand-offs have been resolved, but it has been dealing with 
a staggeringly arrogant government and its leader, and its Attorney General, whose performance has been questioned 
by this chamber. If my memory serves me correctly, a majority of members in this place effectively agreed to a motion 
of no confidence in the Attorney General. A situation like that makes it very difficult for the Joint Standing Committee 
on the Corruption and Crime Commission to completely fulfil its roles and responsibilities. I pay credit to committee 
members for withstanding this type of attack on the institution because, in the absence of them standing up, the only 
result would be a proliferation of corruption in Western Australia. They have an important role to play in overseeing 
the Corruption and Crime Commission and the Parliamentary Inspector of the Corruption and Crime Commission. 
Parliamentarians should support that committee and its members, and should not be in cahoots with a government 
that is trying to undermine the work of this joint standing committee. 
I note that in this reporting period, the Corruption, Crime and Misconduct Amendment Bill 2017 ultimately found 
its way to the Standing Committee on Procedure and Privileges of the Legislative Council not once, but twice. The 
committee recently had the opportunity to inform us that that bill should not be passed in its current form. The 
events that gave rise to the second referral fit neatly into the reporting period of 2018–19. At the start of the fortieth 
Parliament, the McGowan government tried to manipulate the composition of the Joint Standing Committee on 
the Corruption and Crime Commission. It tried to stack that committee with two Labor members from the other place, 
and it thought that would be very clever. No doubt the members for Rockingham and Butler got together and 
concocted that idea and thought, “We have sorted out the Joint Standing Committee on the Corruption and Crime 
Commission for the fortieth Parliament.” Has that not backfired spectacularly? One could say that they have ended 
up with red faces, despite the fact that I raised the red flag at the very start of this Parliament, urging them to not 
go down this particular path, to not try to politicise the Joint Standing Committee on the Corruption and Crime 
Commission, which has a history of acting in a bipartisan fashion—in fact, in a nonpartisan fashion. 
I still recall that when I first joined that particular committee more than 11 years ago, I had the opportunity to meet for 
the first time former member for Perth John Hyde, MLA. He was an outstanding Deputy Chair of the Joint Standing 
Committee on the Corruption and Crime Commission. One of the various reasons he was an outstanding member of 
that committee was that he established its culture on day one, when I arrived, by saying, “We need to make sure that 
this is a nonpartisan committee.” I took him up on that advice, given that he was a seasoned veteran of Parliament 
at the time and I was coming in for the very first time, and it was advice that has stood me in good stead through 
the eight years that I was the chair of that committee, and has stood the test of time. That is the way in which that 
committee should operate, but the arrogant McGowan government thinks otherwise. It thinks this is an opportunity 
to politicise everything, including the Joint Standing Committee on the Corruption and Crime Commission and 
the appointment of the commissioner. Everywhere we turn, even with the Corruption, Crime and Misconduct 
Amendment Bill 2017, which the Standing Committee on Procedure and Privileges told us not to pass, it is busy 
trying to politicise it. Would it not be nice if the government in Western Australia was less focused on media 
opportunities and more interested in competence and integrity? That would be a refreshing change, because we 
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certainly have not seen it over the last three and a half years. Exhibit A has been its interactions with the Joint Standing 
Committee on the Corruption and Crime Commission. I commend this particular committee for its thirteenth report, 
which outlines its work during the 2018–19 period. 

The DEPUTY CHAIR: Hon Nick Goiran. 

Hon NICK GOIRAN: I note that Hon Michael Mischin was keen to make some comments on this report and so, 
unless any other member wants to interject and indicate to me they are keen to speak on this report, I suggest that 
consideration of this report be postponed until the next sitting. 

Resolved, on motion by Hon Nick Goiran, that consideration of the report be postponed to the next sitting 
of the Council. 

Standing Committee on Estimates and Financial Operations — Eighty-second Report — 
“The Local Projects Local Jobs Program and the Establishment of a Parliamentary Budget Office” — Motion 

Resumed from 4 November on the following motion moved by Hon Alison Xamon — 

That the report be noted. 

Hon TJORN SIBMA: In the short time that is available to me to speak to this committee report, I want to reflect 
on the very enthusiastic endorsement the Local Projects, Local Jobs program received from government members, 
and how they have clung to one finding in the report like a desperate person would grab at a life raft on the open 
ocean. There are a series of findings in this report, and I will go through the most appropriate ones when I get the 
opportunity, but government members have seized on the one specific finding that the Premier considered worthy 
of acknowledging, which states — 

The Committee has found that the administering departments implemented the Government’s LPLJ program 
in a professional, transparent and accountable manner. 

That is true. But the Premier and members opposite failed to acknowledge, at the very least, findings 20 through 23. 
I will read them in. Finding 20 states — 

The jobs aspect of the Local Projects Local Jobs program title is attributed to a branding exercise. 

We have been reflecting on cynicism and the risks of corruption throughout government. I think corruption begins 
when cynicism takes root. Reflect on that. Finding 21 states — 

The Committee did not receive evidence to demonstrate that any new jobs in the form of sustainable or 
on-going employment were created by the Local Projects Local Jobs program. 

Finding 22 states — 

The Local Projects Local Jobs program created an expectation that new, sustainable and on-going 
employment would be created as a result of the implementation of the program. 

Finding 23 states — 

Job creation was not measured or tracked by the Government or the administering departments throughout 
the implementation of the Local Projects Local Jobs program.  

They are quite damning findings about a government program dressed up as a jobs initiative at a cost of $40 million 
to the taxpayer. In the time available, it is worth reflecting on that last element—that departments did not even bother 
tracking job creation as they rolled out the program. I will reflect on a piece of evidence provided by the ex–director 
general of the Department of the Premier and Cabinet, who said that there was no analysis. 

The DEPUTY CHAIR: Pursuant to temporary order 4, further consideration of that report is postponed until the 
next sitting. 

Consideration of report postponed, pursuant to standing orders. 
Joint Standing Committee on the Commissioner for Children and Young People — Fifth Report — 

“From Words to Action: Fulfilling the Obligation to be Child Safe” 

Resumed from 13 August. 

Motion 

Hon STEPHEN DAWSON: I move — 

That the report be noted. 

Consideration Postponed 

Hon NICK GOIRAN: The fifth report of the Joint Standing Committee on the Commissioner for Children and 
Young People titled “From Words to Action: Fulfilling the Obligation to be Child Safe” deserves more than simply 
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one member of the chamber moving that it be noted and no comment being made. Fulfilling the obligation to be 
child safe is a serious matter. Noting that the members of that hardworking parliamentary committee are away on 
urgent parliamentary business, I move — 

That debate on this report be postponed to the next sitting. 
Point of Order 

Hon STEPHEN DAWSON: Deputy Chair, did you first of all put my motion that the report be noted? 
The DEPUTY CHAIR (Hon Robin Chapple): Yes. 
Hon STEPHEN DAWSON: I was not clear that you put it to the chamber first. Obviously, Hon Nick Goiran’s motion 
is supported, but I am not clear that you put my motion first that the report be noted to then allow Hon Nick Goiran 
to move his motion. 
The DEPUTY CHAIR: The substantive motion was put by the minister and Hon Nick Goiran was speaking to 
that motion. 

Committee Resumed 
The DEPUTY CHAIR: Hon Nick Goiran has moved that debate on this report be postponed to the next sitting. 
Question put and passed. 

Standing Committee on Public Administration — Thirty-first Report — 
“Coming Home Safely: WorkSafe and the Workplace Culture in Western Australia” 

Resumed from 18 August. 
Motion 

Hon KYLE McGINN: I move — 
That the report be noted. 

It gives me great pleasure to rise to talk about this report today. I would like to thank all the members of the Standing 
Committee on Public Administration who were a part of this report: Hon Adele Farina, chair; Hon Jacqui Boydell, 
deputy chair; Hon Darren West; Hon Ken Baston; and I. This was the first inquiry that I ventured into in my time in 
Parliament. Needless to say, it is a big report that took close to three and a half years to complete. It was an interesting 
inquiry that had many twists and turns, but when members take the time to look at the end result, they will find that 
a lot of relevant and important issues have been raised and there are many very worthy recommendations in the report. 
Before coming to Parliament, I had quite a lot of interaction with WorkSafe through my experience with workplace 
safety issues and I cannot say that I was too impressed with it. It left me wanting to understand further the thinking 
behind the regulator and how it operates in the workplace to ensure that the act is being implemented appropriately 
and prosecuted effectively. Members will find that there are a lot of things in this report that do not agree with that 
statement, particularly in relation to prosecutions and the time it takes for prosecutions. Families are waiting three years 
for prosecutions to go through. I will acknowledge that there have been some massive changes to the WorkSafe 
regulator since this term of Parliament began in 2017. This chamber is well aware of the legislation that has recently 
been passed to bring us up to speed on harmonising workplace safety laws across Australia, apart from Victoria, 
and to bring in industrial manslaughter laws. 
One of the key things that I will never forget during this inquiry was holding hearings with the families that had lost 
loved ones in a workplace. There is nothing more humbling and, quite frankly, powerful than talking to a mother, 
father, brother or sister who has lost a loved one on the job. Most of the time, they are left without any answers to 
what went wrong and what happened and do not know whether the employer will be held accountable for what could 
have been an incident of their making. Talking to Regan Ballantine was powerful. She should be absolutely commended 
for what she does in the memory of her son, Wesley, who lost his life. I am sure members in this place are aware of 
what happened in that circumstance. Regan has been a very strong advocate for change in that space after what 
happened to young Wesley, who fell through the glass roofing of a post office. Members will be aware of my maiden 
speech when I spoke about the young lady who fell down the elevator shaft on a worksite. Unfortunately, these things 
are not rare; they happen quite often and in all sorts of industries. I know that the farming industry has quite high rates 
of injuries and fatalities, as does the trucking, maritime and construction industries, and the list goes on. 
The Standing Committee on Public Administration formed in 2017 and set out on what I thought at the time was 
going to be a pretty quick and intense inquiry, but it turned out to be three and a half years. The main areas that we 
inquired into are outlined in the executive summary and included WorkSafe’s performance against the objects of the 
Occupational Safety and Health Act 1984; funding and resourcing of WorkSafe; adequacy of WorkSafe’s training, 
oversight and accountability processes; adequacy of administrative processes, including complaints, investigations 
and prosecution processes; adequacy of WorkSafe’s audits of training providers delivering occupational health 
and safety training; timely implementation and public education of coronial inquest recommendations arising from 
a workplace death; legislative and jurisdictional issues; and any other relevant matter. As members go through this 
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report, they will see that we tried to capture as much of the terms of reference as we could. I acknowledge that, in 
hindsight, they were quite broad terms of reference, but I feel that this report will be utilised into the future to ensure 
that things such as funding do not slip. As is identified in the report, resourcing for WorkSafe was withdrawn and 
that became a major issue for the organisation to perform its functions. 
Before entering Parliament, I worked in Karratha, which I know is a high-risk, heavy industrial area, as is Kimberley 
and Broome. In 2014, WorkSafe inspectors were removed from Karratha and Broome, so there was no longer 
a WorkSafe presence in those areas. It is astounding to think that that is the case when we have so much heavy 
industry. It is not as though there were no incidents happening up there. There have been workplace deaths up there. 
I spent a lot of time with another mother, Sharon Westerman, who is passionate about her son Lee Buzzard, who 
was lost on a Rio Tinto worksite up there. It perplexed me that the inspectors were removed and are flown up there 
if they are required. As members know, when an incident happens, it is absolutely crucial that the appropriate people 
are on the ground immediately to conduct the investigation, because if they are not, things can get messed up, 
removed and placed where they are not meant to be. How is our regulator supposed to ensure the integrity of a crime 
scene, which it could be when it is a fatality, when the scene is left for up to three or four days without the regulator 
having looked at it? 
I recall an incident when I was living in Karratha. Members would know that the Quarter is one of the buildings 
that was built in the middle of Karratha. When I was a Maritime Union of Australia organiser, I got a phone call from 
someone one Saturday about a construction site. A crane had been lifting a concrete block over the top of the Quarter 
when the boom broke and the concrete block came down, smashing the traffic lights. The Quarter is right in the centre 
of town. It is quite a busy area. There were reports that people had walked past that location just before the big 
concrete vessel block had come down. A worker was injured and lost half his foot, I believe, in that incident. I tried 
to contact the Construction, Forestry, Mining and Energy Union, but no-one was in town at the time, so I drove there. 
The police had cordoned off the intersection, but, as light is day, I could see people moving things, putting barricades 
in place where they were not in place previously and moving stuff that had been settled before. They were not securing 
the site; they were literally moving things, and that was all done under the direction of management. I am a strong 
believer in having a workplace regulator who enforces the act and does not just stand there with it. A regulator 
who actually uses it is better for the safety of all workers. That will ensure that those things do not happen. It will 
ensure that crime scenes are not touched and that WorkSafe inspectors are on the ground immediately. One of the 
recommendations in the report is for Karratha and Broome get their inspectors back. I cannot stress enough how 
important I believe that issue is. These are heavy, dangerous industries that are an important part of our economy. 
We have inspectors in Bunbury and a regulator here in Perth and in Geraldton, but there is none in the north of 
the state. 
The DEPUTY CHAIR: Hon Kyle McGinn. 
Hon KYLE McGINN: Thank you, Mr Deputy Chair. I thought that there would be some other speakers, but I am 
happy to continue. 
Hon Nick Goiran: There is only one minute to go. 
Hon KYLE McGINN: I thank Hon Nick Goiran for giving everyone an excuse not to get to their feet! 
This needs to be remedied. Karratha is a hive of activity with things constantly going on in the building industry and 
with housing refurbishments, let alone the mining industry. The regulator has jurisdictional cover over the work 
camps that are scattered across the Pilbara. Another thing that was identified in the report is the lack of visibility of 
WorkSafe. The regulator should be present and visible. That really hit home at the hearing with Regan Ballantine. 
Regan was working in the construction industry, I believe, at the management level. When her son asked her where 
he should go about safety issues onsite, she did not know where to go. WorkSafe needs to be more visible. When 
people get their ticket or a start to go to a job, they should be fully aware of their rights and responsibilities under 
the Occupational Safety and Health Act, of the phone number to call up WorkSafe and that they are entitled to have 
an OH&S committee and a health and safety representative. The onsite representative should be identified when 
an inspector comes onsite. Again, that is another issue with the process. 
Consideration of report adjourned, pursuant to standing orders. 
Progress reported and leave granted to sit again, pursuant to standing orders. 

SENATE VACANCY 
Statements by President 

THE PRESIDENT (Hon Kate Doust) [2.16 pm]: Members, before we move to orders of the day, I have received 
a message from the Governor, Hon Kim Beazley, AC, which states — 

The Governor transmits to the Legislative Council a copy of a despatch which he has received today from 
the Honourable the President of the Senate of the Commonwealth of Australia, notifying that a vacancy 
has happened in the representation of the State of Western Australia in the said Senate. 

The letter is from Government House and is dated 10 November 2020. 
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I also have a copy of the letter from the President of the Senate, Senator Hon Scott Ryan, to the Governor, 
Hon Kim Beazley. The letter is dated 7 November and reads — 

Your Excellency 
Vacancy in the representation of Western Australia 

Pursuant to the provisions of section 21 of the Commonwealth of Australia Constitution, I notify  
Your Excellency there is a vacancy in the representation of the State of Western Australia caused by 
the resignation of Senator the Hon Mathias Cormann today, Friday, 6 November 2020. 

Yours sincerely 
SCOTT RYAN 

JOINT SITTING 
Standing Orders Suspension — Motion 

On motion without notice by Hon Sue Ellery (Leader of the House), resolved with an absolute majority — 
That with reference to the message reported to the Council by the President from His Excellency the Governor, 
the Honourable Madam President be requested to confer with the Honourable Mr Speaker in order to fix 
a day and place whereon and whereat the Legislative Council and the Legislative Assembly, sitting and 
voting together, shall choose a person to hold the place of the senator whose place has become vacant. 

ENVIRONMENTAL PROTECTION AMENDMENT BILL 2020 
Report 

Report of committee adopted. 
As to Third Reading — Standing Orders Suspension — Motion 

On motion without notice by Hon Stephen Dawson (Minister for Environment), resolved with an absolute majority — 
That so much of standing orders be suspended so as to enable the bill to be read a third time forthwith. 

Third Reading 
HON STEPHEN DAWSON (Mining and Pastoral — Minister for Environment) [2.19 pm]: I move — 

That the bill be now read a third time.  
Point of Order 

Hon NICK GOIRAN: Just looking at the Daily Notice Paper, I note that it is a cognate debate with the 
Environmental Protection Amendment Bill (No. 2) 2020. Does that remain the case? 
The PRESIDENT: Member, we have had this discussion previously on a similar type of cognate debate and 
the bills had been split up. One bill had been referred to the other place for an amendment, and the primary bill, 
if you like, had remained in this place for completion. We are in the same situation with these bills—this bill, the 
Environmental Protection Amendment Bill 2020, and the Environmental Protection Amendment Bill (No. 2) 2020, 
which has been sent to the other place. They have now been split up. This bill will be dealt with separately, and in 
due course I anticipate that the other bill will be returned to this place, perhaps with an amendment, and will be 
dealt with in due course. 

Debate Resumed 
HON DR STEVE THOMAS (South West) [2.20 pm]: I just want to place on the record the thanks of the opposition 
for the assistance Hon Tjorn Sibma and I received on the Environmental Protection Amendment Bill 2020. The 
minister’s office has been, as usual, very cooperative, particularly Mr Darren Forster. We supported the bill, and 
it will be an improvement on the current Environmental Protection Act. We could have made it slightly better, but 
did not quite get that across the line. We appreciate the support the minister has given us and the very positive way 
in which we have interacted on this bill. 
The PRESIDENT: Members, I jumped the gun. The question is that the bill be read a third time. 

Point of Order 
Hon NICK GOIRAN: Madam President, have you received a fair print copy of the bill? 
The PRESIDENT: Yes, I have, Hon Nick Goiran; yes, I have. Would you like me to deal with that before I put 
the question? 
Hon NICK GOIRAN: Far be it from me to say that that would be the customary practice. 
The PRESIDENT: I know, and you are being very helpful. I have received a certified copy of the bill. I have 
received a true copy of the bill as agreed to in the Committee of the Whole House and reported and signed by the 
Chair of Committees, which I think was Hon Robin Chapple, on 10 November 2020. 
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Debate Resumed 
Question put and passed. 
Bill read a third time and returned to the Assembly with amendments. 

COVID-19 RESPONSE LEGISLATION AMENDMENT 
(EXTENSION OF EXPIRING PROVISIONS) BILL 2020 

Second Reading 
Resumed from 10 November. 
HON TJORN SIBMA (North Metropolitan) [2.22 pm]: I commenced my contribution to the second reading 
debate at the unfortunate time of around 9.40 last evening and was able to muster only the barest outline of my 
introductory remarks. Nevertheless, I recognise in all seriousness that this is a time-limited debate and I am not 
the only speaker who wishes to address this bill, so I will very much get to the point. 
As I outlined last evening, the opposition supports the COVID-19 Response Legislation Amendment (Extension of 
Expiring Provisions) Bill 2020 and the rationale for it. That is consistent with our party’s custom and practice in 
respect of every piece of COVID-19-related legislation that has come before us. We have dealt expeditiously with 
very complicated, technical bills, and bills that present all kinds of conundrums, both philosophical and legal. We 
have legislated, as a responsible party, through difficult and trying circumstances for which there really is no guidebook 
in recent memory. We have got some calls right and some calls wrong—I concede that—but we have relied upon 
a spirit of cooperation and a commitment to accountability and confidence from the government which, it must be 
said, has rarely been met. 
I cannot help but acknowledge the fact that earlier today, the Leader of the House tabled documents that were 
inconsistent with the order that the house provided to her. There were documents received, but not outgoing. In the 
course of our consideration of COVID-related legislation we have relied upon access to the truth and to the perspectives 
and information available to frontline health workers and frontline operators in law enforcement and the like. That 
is not through any sense of idle curiosity or commitment to juvenile game-playing, but because we want to know that 
we are actually assisting the government in meeting the needs of the day and that we are proceeding on the basis 
of information that is accurate, timely and can be vouched for. 
It has been nigh on impossible over the course of the last six or seven months to elicit from this government information 
that is accurate, timely or complete, as we have tried to deal with our jurisdiction’s response to a global pandemic. 
Overall, the policy calls have been right and the state government has worked properly with the commonwealth 
government. Western Australia has been advantaged by certain geographic truths, more than anything else, and 
also by the hard work and sacrifices of ordinary Western Australians. It would be remiss of me not to say that the 
true heroes in Western Australia’s response to COVID-19 are not to be found in executive government but in the 
Western Australia Police Force, our hospitals, and in the ranks of all our frontline staff. They are the true heroes 
of COVID. All we want to do is ensure that we provide them with the tools necessary to complete the job—that is it. 
That is why we are here, and it is in that spirit that we approach this bill, which is effectively a reissue of the bill 
that we dealt with in, I think, April. 
The purpose of this bill is to extend the operation of provisions relating to the Criminal Code, the Criminal Code 
Amendment (COVID-19 Response) Act 2020 and the Emergency Management Amendment (COVID-19 Response) 
Act 2020. We recognise the need to extend those provisions, but in our commitment to effectiveness, we cannot 
walk past our equally important obligation to scrutinise what is being put before us. Indeed, I think there is almost 
a double obligation on us to ensure that we do not, in a cavalier fashion, extend very extraordinary powers to people 
who are, frankly, unelected by anybody. That is no reflection on the quality of these people, but it is an observation 
on the duties of the people in this house. Those duties have been too easily diminished or dismissed by executive 
government, and particularly by the Premier. Seldom has a day gone by over the course of the last six or seven months 
when the opposition or members of non-government parties have not been criticised for having the temerity to 
actually question what the government is doing. They have been labelled wreckers and diabolical. There has been an 
unnecessary recourse—almost a reactive response—of invective and the impugning of members of Parliament when, 
perhaps, we cut a little too close to the quick, we ask a question that is a little too penetrating, we observe that 
a response could be modified, or that other viewpoints might be taken into account. 
Obviously, the central argument has been about the border. I acknowledge and thank the government for moving to 
what it calls a controlled set of border arrangements, hopefully, this weekend. We hope that the government does so 
in a way that is safe and manageable. Indeed, the extension of the expiring provisions that we are talking about today 
is a central tool that Western Australians will rely upon to make the controlled border management framework both 
safe and effective, which is why we support this legislation. I cannot help but observe—because it needs repeating—
that time after time, when we have sought information, compelled the production of documents, and sought to clarify 
why certain classes of individual seem to have had free and easy access through our so-called hard border but other 
people were refused not once or twice, but up to 10 or 11 times, what the rules of the game were. That is our job, but 
whenever we did that, we were accused of wanting to jeopardise the health of all Western Australians. 
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I am a newish first-term politician, but there are a few cardinal political rules that I have observed in my brief time. 
One of those is to speak only when needed. The second is to not let a lie get off the ground—to squash it. I want 
to use this opportunity to squash a lie that is a misrepresentation and mislabelling of the opposition, its members, 
and members of other parties too, although they will probably speak for themselves. No-one in this chamber has 
a wish to unleash mass death and carnage on the people of Western Australia, but if the Premier had been asked at 
any time during this pandemic, he would have said that that was exactly what we were embarked upon doing. Those 
claims went unchallenged and unrebuked by people outside this chamber. That cannot stand or be permitted! 
We have also seen insights into this government’s instincts. In no other piece of legislation were they made more 
abundantly clear than the first draft of the COVID-19 Response and Economic Recovery Omnibus Bill 2020, which, 
as I recall, we dealt with about two months ago. That legislation included the most extraordinary Henry VIII clause 
that I think has ever been drafted by the Parliamentary Counsel’s Office or whoever drafted that bill. It was an 
inclination towards absolute power without any scrutiny. It was predicated on Parliament being prorogued and 
certain regulatory powers being invoked that could not be disallowed because, in all likelihood, Parliament would 
not be sitting.  
That theme runs a little bit through this bill too. The timing that has been put to us is interesting. This bill seeks to 
extend the provisions until October next year. They are pretty extraordinary provisions, which this chamber voted 
to accede to in full acknowledgement of their power, but in full recognition of the extraordinary circumstances in 
which we found ourselves. The bill in front of us, I am sorry to say, is a bit of a lazy bill in that it presumes that 
after the next election Parliament will not be reconvened in April, May, June or even in July. Why would that be? 
First of all, it assumes very clearly that the McGowan government will get a second term. It might do that. If it does 
get a second term, I would like to issue a challenge. There is no justification for not reconvening a new Parliament 
as soon as possible after the 13 March election. The government will not require two, three or four weeks to reconstitute 
cabinet. It will not require many months to convene a new Parliament. I thought the central lesson of dealing with 
this global pandemic was a sense of agility, nimbleness and swiftness. This Parliament has proven itself equal to 
the task, and to suggest otherwise is, I think, an insult to the Parliament. 
We are inclined to support what I think are some pretty sensible amendments that will be moved by the Nationals WA. 
They enshrine the principle that these powers are necessary. We recognise that they need to be applied and need to 
be extended, but that entitlement is not open-ended. When the proposition of a modification of these provisions was 
put to the minister responsible in the other place, I looked for a sensible and cogent argument against them—that 
is, an argument that was predicated on, perhaps, a risk to public health, a risk implied in undermining the capacity 
of law enforcement and other emergency management personnel and their capacity to discharge their obligations, 
or that it would somehow cause economic disruption. I was looking for something tangible—some reasonable excuse 
for why the extension needed to be as long as proposed. I am sad to say that the response was along the lines of: 
“I won’t be the minister here next year, and you’ll probably all be on holiday in July anyway, so why don’t we just 
wave it through and extend these provisions until October?” Something is terribly wrong with that lazy, flippant 
and cavalier outlook, which has marked the government’s response to COVID-19. It is the sour note to every high 
note that it reaches. The sense of entitlement is omnipresent. We agree to extend these provisions because we need 
to be prepared. They should be extended in a manner consistent with the ongoing revision of the situation and the 
modification of responses that we have seen. 
This is also an opportunity to understand, if we can, how prepared Western Australia is should there be an outbreak. 
Do our frontline medical personnel—I am including paramedics—have the necessary personal protective equipment? 
I do not know. Can the contact tracing contract be made available to us in a way that we can comprehend its intended 
operation? What is its scalability? What uptake is expected or, indeed, might be demanded? I do not think that we 
are any the wiser. I recognise and acknowledge that analysis of wastewater discharge will commence from today. 
That is a useful informational tool and a necessary piece of intelligence in managing our response from this point 
onwards, but I am surprised that it has taken us nearly seven or eight months, or more, to get to this point. 
I am concerned about another factor that is not related to this bill, but it gets to the very nub of preparedness. Are we 
sufficiently stockpiled with the pharmaceuticals that we need in this state should there be an outbreak? We should 
have learnt some lessons about supply chain disruption. If the toilet paper imbroglio has taught us nothing else, it 
is that panic buying is disruptive in its own right, but it has second or third order consequences as well. We should 
have sharpened our focus on supply-side management. 
Some fundamental questions of capability remain unaddressed and unaccounted for by the government. It cannot 
do it in the COVID-19 Response Legislation Amendment (Extension of Expiring Provisions) Bill 2020, but this bill 
is one of our few opportunities to seek more than a glib response about how we manage from this day forward. This 
bill will pass with amendment, but we cannot just leave it there. We have to maintain an ongoing focus. I know that 
other members have spoken about the missed opportunity of having a committee that would have monitored the 
government’s response to this pandemic. Such an outcome was probably very unlikely, even with the composition of 
this chamber, it must be said. But I wonder whether a committee even like that would have been treated with the 
respect it deserves when this chamber is treated with this level of disrespect time and time again and as recently 
as this afternoon. 
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My concluding remarks are this. We have stood with the government every step of the way to assist it to respond 
to the needs of Western Australians in the management of this pandemic. We have been debased, humiliated, abused 
and insulted every step of the way, both organisationally and personally. We are diving deep into our resources of 
good grace to assist the government yet again. We have a time-limited debate. We will not be spending much time 
on this bill in Committee of the Whole, not nearly as much time as this kind of legislation deserves, but I very much 
hope that the government begins to treat us and this chamber with a measure of respect. It can start by agreeing to 
the amendments that will be moved by Hon Colin de Grussa. 

HON AARON STONEHOUSE (South Metropolitan) [2.42 pm]: I indicate that I will be speaking for only a short 
time to allow other members an opportunity to speak because the government has remarkably again utilised its 
emergency powers to cut short debate on a very important bill, the Commercial Tenancies (COVID-19 Response 
(Early Termination)) Bill 2020. This is not the first time that this has happened, of course. Members are aware that 
months ago, the government rushed in special emergency powers that allowed it to forgo the normal standing orders 
and procedures of Parliament, allowing it to effectively guillotine debate. I have watched as consideration of 
COVID bill after COVID bill has been cut short. The Legislative Council has been midway through the consideration 
of a bill—only halfway through the clauses of a bill—and a guillotine motion has been exercised and debate cut 
short with all the remaining clauses being put to a vote. It is a very disappointing thing to see, especially when we are 
dealing with such serious matters as a pandemic, the state government’s response to that pandemic and measures 
that irrevocably affect people’s jobs, livelihoods and civil liberties. 

What we have witnessed today and over this last week has been quite remarkable. I will just rewind a little bit. 
Last week, this house passed a motion compelling the Leader of the House, the chief government minister in this 
house, to produce documents from a window of seven days of correspondence relating to COVID-19 restrictions 
between the Premier and his office, the Chief Health Officer and his office and the Minister for Health and his 
office. I was eagerly awaiting that correspondence when I came to Parliament this afternoon, when we first sat. I was 
met with, unfortunately, a rather contemptuous response from the Leader of the House. It is a response that shows 
complete disregard and contempt for not only the members of Parliament who are concerned about what the 
government is doing or the institution of Parliament, but also the public whom we serve. The public actually deserves 
some answers. The public deserves to know what is guiding the government’s policy on COVID-19. Is it based on 
best health practices or is there some ulterior political motive? It is very suspicious indeed that the Premier, the 
Chief Health Officer and the Minister for Health were saying three different things, then within a matter of a few 
days, they all managed to converge and were speaking from the same songbook again—very suspicious. Maybe 
it was completely innocuous and nothing was wrong, or maybe it was just a miscommunication, but the public 
deserves to know and it deserves an answer. When people have lost their jobs and livelihoods, when they are 
subjected to inhuman treatment, such as being locked in tiny hotel rooms with no windows, fresh air or ability to 
exercise, when they are subject to electronic monitoring, when they are separated from their families and friends 
for more than six months, when grandparents cannot see their grandchildren, when husbands cannot see their wives 
and parents cannot see their kids for six months, I think that people deserve the truth and some answers. The level 
of contempt, arrogance and disregard to transparency that this government has shown is absolutely astonishing. It 
is absolutely contemptuous. 

The Leader of the House tabled some of the correspondence that we asked for. Of course, I am sure that this is 
a very well curated and well-redacted list of correspondence to ensure that nothing sensitive or embarrassing might 
be revealed. I hope that the house will deal with this matter appropriately, but in the meantime, quite remarkably, 
the government, with its contemptuous response and its well-curated list of correspondence that it provided us with—
only a fraction of what we asked for—has turned around and come into the Parliament and asked for an extension 
of its emergency powers that we were hoping the correspondence that we asked for might shed some light on. How 
are these powers being exercised and are they based on best health practices? Despite the fact that we do not know 
the answer to that question, the government is asking us to extend various emergency powers for another six months. 
That is quite ridiculous.  

A previous speaker pointed out that this could have been avoided earlier when the government first drafted its 
legislation to give it new emergency powers in the Emergency Management Act and to make some amendments to 
the Criminal Code. At that time, the government was well aware that an election was coming up in March. It should 
have had the foresight at that stage to ensure that those emergency measures extended adequately beyond the election 
or expired just before the election, providing enough time to extend the powers if need be. Rather, the government’s 
emergency measures contained a sunset clause that will expire on 4 April 2021, so here we are considering an extension 
to those measures. What I do not understand, however, is why we need to extend these powers for six months. The 
election is in March. A new Parliament will be constituted, new members of Parliament will be sworn in and a new 
government will be formed, but it does not take six months for that to take place. A new Legislative Council will be 
sworn in sometime in May. Perhaps if we add another month or two onto that, it gives us more than adequate time 
to consider an extension of emergency powers. It is unnecessary to extend these powers all the way to October 2021. 
Indeed, it is possible that the state of emergency will not be in effect in October 2021; we do not know what is waiting 
for us around the corner. But I do not want to entertain the scenario in which the Parliament is not sitting and does 
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not have some say over how emergency provisions are extended. We really should not be giving the government 
too much slack here, considering how it has not been forthcoming with information and it has not demonstrated 
transparency or accountability to the public. I look forward to entering the Committee of the Whole stage when 
we will have an opportunity to severely curtail what I think is another power grab by this government. It is asking 
for far too much and it has not demonstrated through transparency the need for the power it is asking for. 

HON ALISON XAMON (North Metropolitan) [2.49 pm]: I rise as the lead speaker for the Greens on the 
COVID-19 Response Legislation Amendment (Extension of Expiring Provisions) Bill 2020. Of course, we have 
already debated the substantive legislation in this place—the Criminal Code Amendment (COVID-19 Response) 
Act 2020 and the Emergency Management Amendment (COVID-19 Response) Act 2020—the provisions of which 
this bill seeks to extend. Those acts were passed in the early days of the COVID emergency. I remind members that 
at the time, our community was facing terrible health and financial risks and people were understandably deeply 
concerned. This Parliament stepped up to protect them as best it could in extremely difficult circumstances. We 
did the right thing by doing that. Of course, the legislation went through without the usual level of consultation and 
scrutiny that we would expect to undertake when introducing such extraordinary powers. That pace meant that members 
of the public had no opportunity to consider the substance of the bills or contact their elected representatives about 
any concerns. Suddenly, the bills were law and people faced substantial penalties for breaching those laws. This 
time the situation is different. Of course, the emergency is still the same but the laws are already in place and their 
sunset date is not until next year. 

I am not concerned about the original sunset date in the legislation. At that time, 12 months seemed to be an appropriate 
length of time to look at these powers. At that point, none of us knew what we would be facing. I am not of the view 
that we need to be critical that an expiry date was originally forecast at a time when we knew that we would not 
necessarily be able to revisit it. I am glad that the expiry date is April next year because it means that we get an 
opportunity to revisit the legislation. I prefer that expiry date compared with the 18 months that was considered when 
the legislation was introduced. I am glad that we have a chance for further discussion, although I am concerned 
that once again debate is being curtailed and I am still not privy to all the information, even the information that 
I requested, relating to the impact of this legislation. I am therefore concerned that once again we are debating an 
important bill without having heard the voices of community members. The only voices that we are hearing are those 
of government members and advisers. We have received very little information about whether problems have 
emerged with the legislation that we passed in such a hurry way back in April. 

The sunset date in the Criminal Code Amendment (COVID-19 Response) Act 2020 and the Emergency Management 
Amendment (COVID-19 Response) Act 2020 is 4 April 2021, and neither act contains transition provisions. When 
the sunset occurs in the Emergency Management Amendment (COVID-19 Response) Act, the power to make 
directions pursuant to section 72A will end as will any existing directions made under that section, as is appropriate. 
I accept that Parliament is unlikely to resume post-election to pass similar legislation before the sunset occurs; 
therefore, it is appropriate that we deal with this before Parliament rises. 

The bill will simply extend the sunset date in the Criminal Code Amendment (COVID-19 Response) Act 2020 
and the Emergency Management Amendment (COVID-19 Response) Act 2020 by six months. Hon Colin de Grussa 
has an amendment standing in his name on the supplementary notice paper, which proposes an alternative sunset 
date of 4 July 2021. I note that the Nationals WA moved similar amendments in the other place but they failed because 
the government opposed them. The Criminal Code Amendment (COVID-19 Response) Act 2020 was passed by this 
place without it going into Committee of the Whole House. That legislation temporarily increased the maximum 
penalty for two offences—serious assaults under section 318 and threats in certain circumstances under section 338B.  

Section 318 deals with serious assaults against specified public officers, including public transport officers, ambulance 
officers and emergency officers. An offence in this category attracts a maximum penalty of 10 years’ imprisonment 
if the offender is armed or in company. Otherwise, the penalty is seven years. Under the act, the seven-year maximum 
penalty is raised to 10 years if the offender knew that they had COVID or if they create a fear, suspicion or belief that 
they have COVID. The usual defences and court process still apply and also applicable are some pre-existing features 
of section 318 that are opposed by the Greens—that is, the mandatory prison sentence in certain circumstances for 
offenders who are aged 16 years or over. Section 318 is a serious offence under schedule 2 of the Bail Act. There 
is a presumption against bail when a serious offence is committed while a person is on bail for another serious 
offence. The Greens remain concerned about anything that messes with judicial discretion. However, both of those 
things operate independently of the Criminal Code Amendment (COVID-19 Response) Act 2020. As I said, that 
act temporarily increases the maximum penalty that can be imposed at the discretion of the court in certain 
circumstances. I note that the government has not received any feedback from lawyers about how those provisions 
have been operating. 

Section 338B provides for a maximum penalty of seven years’ imprisonment when the threat is to kill or, in 
circumstances of racial aggravation; otherwise, the maximum penalty is three years’ imprisonment. The Criminal Code 
Amendment (COVID-19 Response) Act 2020 temporarily raises the three-year maximum to seven years if the threat 
is to injure or endanger any of the public officers that I listed earlier. The usual defences and court process still apply. 



 [COUNCIL — Wednesday, 11 November 2020] 7715 

 

There is no mandatory minimum penalty. The usual bail process applies because unlike the section 318 offence, 
there is no presumption against bail. I understand that no-one has been charged under the temporary amendment 
to section 338B. The government has not received any feedback from lawyers about the operation of the provisions. 
The Emergency Management Amendment (COVID-19 Response) Act 2020 introduced a number of changes but 
the one that we are concerned about is the 12-month sunset provision after royal assent, specifically as it pertains to 
section 72A. Section 72A allows directions to be given to individuals or classes of people when the officer considers 
it reasonably necessary to prevent, control or abate risks associated with a declared emergency situation or state 
of emergency. Therefore, section 72A does not only apply to the COVID emergency; it can apply to other declared 
emergency situations. The directions that can be made under section 72A include, but are not limited to, directions 
to provide relevant information as defined about oneself or a closely associated person. Some of the directions that 
have been made in relation to the COVID emergency pursuant to section 72A are listed in the second reading 
speech. They include the Closure and Restriction (Limit the Spread Directions), the Quarantine (Closing the Border) 
Directions, the Presentation for Testing Directions, the Isolation (Diagnosed) Directions and the Remote Aboriginal 
Communities Directions. Under those directions, we have become familiar with COVID testing, the absolutely 
appalling hotel quarantine regime, isolation and social distancing. We have also become familiar with intrastate 
travel restrictions. Those restrictions have now been lifted, except to remote Aboriginal communities. The sort of 
relevant information that we have become familiar with having to provide under directions includes information 
regarding our health and any recent travel, and for contact tracing purposes. 
Clause 54 of the Closure and Restriction (Limit the Spread) Directions specifies that “relevant information” 
includes whether a person has completed a safety plan. As a result of an amendment made in this place when the 
Emergency Management Amendment (COVID-19 Response) Bill 2020 was debated in April, section 86 of the 
Emergency Management Act 2005 now includes a “reasonable excuse” defence. Section 86 has no sunset clause—
good. This bill will not amend section 86 in any way. 
I understand from information I received at the briefing and subsequently that there have been 36 arrests, 53 summonses, 
201 infringements and 15 formal cautions. I note that neither informal or verbal cautions nor infringements issued or 
reviewed by a superintendent are being recorded. The nature of that review was not explained in the material that 
I received. I ask the minister to please explain the nature of that review and the outcomes of that review to date. 
Hon Stephen Dawson: Can I just clarify which review? 
Hon ALISON XAMON: Infringements that are issued are reviewed by a superintendent. The nature of that review 
was not explained in the material that I received following the briefing. I ask the minister to please explain the 
nature of that review and the outcomes of that review to date. 
I note also that arrest is being used as a last resort. Most of the breaches related to failure to comply with hotel 
quarantine or self-quarantine arrangements. Up until 3 November this year, 104 charges relating to breaches of 
section 86 had been finalised. All charges were finalised in the Magistrates Court; none in the Children’s Court. 
Eight charges have been withdrawn and one charge has been dismissed. 
The government has not been able to advise me whether any of the people charged or convicted had mental impairment 
issues. That was a specific concern that I had, and continue to have. The government was also not able to advise whether 
the reasonable excuse defence had been claimed for any of the charges; and, if so, the circumstances and the outcomes. 
Parliament is therefore debating this bill without knowing whether the people who are being impacted are people who 
live with mental impairment issues or whether the defence inserted by this Parliament on the last occasion is working as 
intended. The government advised it was not aware of any feedback from lawyers about people accused of the offences. 
It is useful in this debate to remember that there is a distinction between the Emergency Management Act, the 
directions that are made under it, and the COVID response more broadly. The Emergency Management Act provides 
a source of power to make directions to respond to emergencies, including but not limited to the COVID pandemic. 
The content of directions made under that legislation, including whether they are validly authorised by the legislation, 
and if so whether they strike the right balance, is a different issue. A third issue is the COVID response more 
broadly, including all the legislation that has been passed. That includes that other source of direction-making 
power, the Public Health Act. I am talking about all the other measures and relevant matters, including but not 
limited to public messaging, testing people, testing sewage, contact tracing, training, drills, and the adequacy or 
inadequacy of the G2G PASS system, including the review process. 
I want to make some comments about the Clive Palmer case. In that case, the High Court made a distinction between 
the legislative source of power and the directions made through the exercise of that power. As we know, the case has 
only very recently finished and orders were handed down on 5 November. The reasons for judgement, however, have 
not been handed down. It is unfortunate that this debate is occurring before parliamentarians have had an opportunity 
to consider those reasons. In answer to the question — 

Are the Quarantine (Closing the Border) Directions (WA) and/or the authorising Emergency Management 
Act 2005 (WA) invalid (in whole or in part, and if in part, to what extent) because they impermissibly 
infringe s 92 of the Constitution? 
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A majority of the High Court held — 
On their proper construction, ss 56 and 67 of the Emergency Management Act 2005 (WA) in their application 
to an emergency constituted by the occurrence of a hazard in the nature of a plague or epidemic comply 
with the constitutional limitation of s 92 of the Constitution … 
The exercise of the power given by those provisions to make cll 4 and 5 of the Quarantine (Closing the 
Border) Directions (WA) does not raise a constitutional question. 
No issue is taken as to whether the Quarantine (Closing the Border) Directions (WA) were validly 
authorised by the statutory provisions … 

The source of power for making directions under section 72A specifically does not appear to have been considered 
in the Palmer case. As extraordinary as section 72A is, the Greens believe that it needs to continue. 
When this place passed the two bills I have already referred to, which are the substance of this bill, it had only been 
a fortnight since a state of emergency and a public health emergency had been declared. It was hoped that by the 
time the sunset clause fell due in 12 months that the COVID crisis would have effectively passed. Unfortunately, 
seven months later, it is looking very unlikely that that will be the case. Given all of these circumstances, the 
Greens will not be standing in the way of extending the sunset clause at section 72A. The question is whether it 
should be until July, as proposed by the amendment on the supplementary notice paper, or until October, as proposed 
by the government. 
The thing that bothers me more is that it is becoming clear that this state lacks an appropriate mechanism for 
monitoring and oversight of both the directions that are being made in exercising the extraordinary laws we have 
passed, and are now extending, and the COVID response more generally. As I said during last week’s motion on 
notice, the Greens want the directions and the COVID response generally to be strongly grounded in public health 
advice. As I also said during the last motion on notice, at the start of this pandemic the government did very well 
on transparency; everyone knew why the directions were being made and why the other measures were being 
taken. I think that is why they have been so broadly supported. Now, it is fair to say that in this state the monitoring 
and oversight of the exercise of these extraordinary powers or the COVID response more generally is not adequate. 
For example, as I said last week, unlike in Victoria, our Chief Health Officer is not directly addressing the public 
and he is not doing so in an unfettered way. Unlike some other jurisdictions, WA does not have a parliamentary 
oversight committee. In respect of this debate, we parliamentarians are not in possession of adequate information 
about how directions made under these laws are impacting people. I specifically asked about this at my briefing. 
I got some information; however, I have been unable to find out whether people with mental impairment are being 
charged with breaches of directions and I have been unable to find out whether the reasonable defence excuse is 
working as intended. In relation to the latter, I was told, according to my notes — 

Specific information regarding whether the defence was claimed, and circumstances of the offending, is 
not provided. It is open to any persons to contact the Magistrates Court of WA to request access to the 
recorded court transcripts, that would need to be analysed to identify the relevant facts and issues raised 
in court. 

The first question I have is: why is the government apparently not keeping detailed records of the impact of these 
extraordinary laws on people and whether the safeguards are even working? Second, how on earth did the minister 
expect me to obtain that information between my receipt of that answer, which was on Monday, and the debate now, 
particularly when only the executive, as the prosecutor, knows the names of all the parties so as to request transcripts? 
That is information I am not able to get hold of. I think that such a response to a parliamentarian seeking information 
about the impact of these extraordinary laws on vulnerable people within the community, before an urgent debate 
on extending those orders, is inadequate. It is disgraceful.   
As parliamentarians, there are various levers we can use to obtain information, but as we saw with last week’s matter 
of public interest in the other place and again in last week’s motion on notice in this place, these debates can all too 
easily become politicised. That is not a desirable outcome. There is way too much at stake here to be playing politics. 
As has been said, people have already sacrificed too much, such as their liberty, their financial position, time with 
family and going to weddings and funerals, and they may well be asked to make more sacrifices in the future if there 
are outbreaks and community transmission of COVID in this state. This state needs a better monitoring and oversight 
mechanism. We need a joint standing committee. It is not acceptable that we are debating this bill without adequate 
information about how these extraordinary laws are impacting on vulnerable people in our community, particularly 
when debate happens so fast that those people will not have the time or opportunity to tell us that themselves. 
I considered putting forward an amendment to this bill, but I made a decision to not move it at this point. I want members 
to be aware of the amendment that I seriously considered proposing. Effectively, it proposed the establishment of 
a joint standing committee comprising an equal number of members appointed by each house, and suggested that 
the functions and powers of the standing committee be determined by an agreement between the houses and not 
be justiciable. I decided not to proceed with the amendment at this point because, practically, it will not be able to 
be effected in any meaningful way. Parliament will be prorogued sooner rather than later, and I was concerned that 
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if we looked at establishing such a committee now, it would effectively be dissolved before it had even started. My 
amendment ties in quite clearly with the amendment on the supplementary notice paper that proposes a three-month 
extension only. I suggest that we extend these extraordinary powers for another three months, as opposed to six months. 
If anyone on the opposition bench or even the government itself are interested, I say that if I am lucky enough to 
be re-elected to this place or, indeed, any other Green, that is exactly the sort of agreement I will be 100 per cent 
proposing if there is to be any further extension of these provisions. We may not have that oversight now, but if these 
extraordinary provisions are to be extended further than the additional three months that are being contemplated 
today, we need to ensure that that is done in conjunction with quite clear parliamentary oversight, with the terms 
of reference of that committee determined by both houses. 
The Greens will allow this bill to pass, whether it is amended or not; however, we will support the amendment 
to extend these extraordinary powers by only an additional three months. These bills may not need to come back 
to us after that time, in which case it will have been right and proper for us to not contemplate extending those 
extraordinary powers longer than that three-month period. If, come next year, these bills do have to come back for 
a further extension, I propose that any members here who may be in the next Parliament may want to consider an 
additional amendment to incorporate an oversight committee. I give warning of that. It is something that a future 
government may want to consider and incorporate within any future bill, in which case I will not need to move 
such an amendment, but I think it is the only way that we can consider any further extension of these extraordinary 
powers. We have missed the opportunity for parliamentary oversight. That has proven to be problematic, but it is 
absolutely the case that if we continue to look at extending these extraordinary powers, particularly in the absence 
of clear information that has been specifically requested, we will need other mechanisms to try to ensure that we 
have ongoing oversight. 
HON COLIN TINCKNELL (South West) [3.14 pm]: I was not going to speak on the COVID-19 Response 
Legislation Amendment (Extension of Expiring Provisions) Bill 2020 today; however, I was very disappointed to 
hear the response earlier today by the Leader of the House to the request for information. That is why I am standing 
and speaking now. I want the government to know that One Nation will support this legislation on the extension 
of expiring provisions; however, we will also support the amendments proposed by Hon Colin de Grussa. I just 
wanted to make it clear that it was not a good move for the government to withhold information from Parliament. 
I think it will backfire in the long term. I also believe that this has been the attitude of this government from day one. 
As a new member of Parliament, over these last three or four years I have found it very hard to get answers to 
questions and information that is required. That makes it hard for parliamentarians to make informed decisions, which 
is a promise we made to the electorate. We find it very hard, because this government is withholding information 
that should be made available to Parliament. 
The federal government’s approach to COVID-19 was to involve state Premiers in the conversation. There are pros 
and cons with that, and I have read all the commentary from the press; however, that was an attempt by the federal 
government to bring the Australian people and their state governments along with it. 
Hon Pierre Yang: They were attacking Daniel Andrews every day! 
The PRESIDENT: Member! 
Hon COLIN TINCKNELL: That was an attempt by the federal government to bring all the states along with it 
and work together. 
Hon Pierre Yang: Every bloody day! 
The PRESIDENT: Member, we do not use language like that in this chamber. Hon Colin Tincknell, proceed. 
Hon COLIN TINCKNELL: Thank you, Madam President. 
It would be very nice if the government had that same attitude with the Parliament, and especially the upper house. 
It is no wonder that Labor has not often had the numbers in the upper house, because it shows an absolute lack of 
respect for this house every day! As a member of this house, I think it may be a long, long time before Labor gains 
the numbers in the upper house, because it really does not respect the work that this house does. Our job is to look 
at legislation in its entirety, to find out all the information and to then make an informed decision. It is very hard 
to do that when this government will not share vital information to this Parliament. 
HON MARTIN ALDRIDGE (Agricultural) [3.17 pm]: I want to make a discreet contribution to this COVID-19 
Response Legislation Amendment (Extension of Expiring Provisions) Bill 2020 and point out that it is operating 
under the temporary order as directed by the Leader of the House. Hopefully, the Standing Committee on Procedure 
and Privileges will get to review the operation of the temporary order in due course. I want to put on the record 
that this bill was introduced into the Legislative Council on Thursday of the last sitting week. If this truly was an 
urgent COVID-19 bill, why did the government not activate the temporary order at any stage during the earliest 
part of yesterday’s sitting so that this bill could have been prioritised and expedited? Instead, we dealt with the 
Environmental Protection Amendment Bill 2020 whilst this bill waited on the business program to be ordered an 
urgent COVID-19 bill by the Leader of the House. That brings into question the use of the temporary order, which 
I do not support. I hope that the standing committee will review the operation of the temporary order in due course. 
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HON STEPHEN DAWSON (Mining and Pastoral — Minister for Environment) [3.18 pm] — in reply: I thank 
the members who have made a contribution to this debate on the COVID-19 Response Legislation Amendment 
(Extension of Expiring Provisions) Bill 2020. It was certainly clear that all honourable members, with the exception 
of Hon Martin Aldridge, recognise the need to address the sunset clauses prior to the end of this year’s parliamentary 
sitting calendar. Parliament will not be sitting early next year, as we head into the caretaker period in preparation for 
the state election on 13 March 2021. Obviously, following the state election it will be extremely unlikely that 
Parliament will resume in sufficient time to allow the passage of the legislation, or indeed similar legislation, before 
4 April 2021. We must address these vitally important provisions now. Any gap in these laws in response to the 
COVID-19 pandemic present an unacceptable risk to the health, safety and financial security of Western Australians. 
The government has prioritised the passage of these amendments, recognising the time sensitivities and risks with 
failing to extend the sunset clause period. 
I will now turn to the reasons that the government has asked for the six-month extension to the sunset clauses to 
4 October 2021. We believe the government’s proposal for a six-month extension of those provisions achieves the 
right balance between the need to ensure that the operative provisions are linked to the pandemic emergency and 
bringing these extraordinary powers back to Parliament within an appropriate time frame for further consideration. 
The proposal for six months is supported by the State Emergency Coordinator, the Commissioner of Police, who 
is responsible for managing the emergency, and the State Disaster Council, which includes the Chief Health Officer. 
The decision to extend the sunset date for six months has been reached having regard to the current health advice 
for Western Australia and observations of the global epidemiology of the COVID-19 pandemic. Many countries 
are continuing to experience the devastating effect and impact of COVID-19, particularly community outbreaks 
of COVID-19. Over the next six to 12 months, it is likely that COVID-19 will continue to present a significant 
threat to the health and, indeed, the safety of those communities. Currently, the greatest threat to WA from the 
pandemic is from international arrivals and international maritime and cargo operations. It is vital, therefore, that the 
powers that are subject to the sunset provisions continue to be available to the WA government in the medium to long 
term. This is to ensure that if there is a need, the emergency powers can be used to maintain or re-establish border 
controls and implement appropriate quarantine, but also COVID-19 health testing. The six-month extension of the 
sunset provisions will provide the WA community with confidence that these very important powers will be available 
without disruption. It will give certainty to industry and business, frontline workers and the community more broadly 
that every effort is being made to minimise and prevent the spread of the COVID-19 pandemic and that the health 
and safety of Western Australians is being prioritised, as well as safeguarding our economy. 
The six-month extension of the provisions was also considered appropriate having regard to the upcoming state 
election and the desire to provide any incoming government with an appropriate amount of time to consider the 
need for any further extension of these provisions. The state election has been only one factor in the government’s 
consideration of the extension. 
We believe the proposal to amend the sunset clauses that apply to the COVID-19-related amendments so that they 
are extended for only three months is problematic. This is because a number of cases relating to serious assaults 
against public officers committed in the context of COVID-19 are currently before the courts. I am advised that 
following the sunset date, the higher penalties will be removed from the code and will not be available for sentencing 
in any cases that were not finalised before the sunset date. I imagine this will be distressing for health workers, 
police officers and other frontline staff who are victims of serious assaults and threats involving COVID-19. There 
is a risk with the proposal for a shortened three-month extension of the sunset provision. We believe the risk is 
unacceptable. The Commissioner of Police has expressed that the government’s proposal for a six-month extension 
is an appropriate time frame, having regard to the progression of these criminal matters. 
The proposal to reduce the sunset clause period would place unnecessary pressure on the parliamentary process. 
It has been acknowledged by speakers that an incoming government and Parliament would have to act with extreme 
haste to further extend the provisions, if required. It is absolutely possible. We urge Parliament to not unduly restrict 
an incoming Parliament by committing to a course of action that would almost certainly result in the bill being 
declared urgent if the situation required it. 
On the question about why the timing of the election was not factored into the original drafting of the provisions 
in March, this was due to the urgency of the amendments and the government’s focus on the unfolding state of 
emergency, when there was a critical need to implement social distancing and other measures to stop the spread 
of COVID-19 in WA. At the time that the state government introduced the legislation in April, the health of the 
WA community was the top priority and a 12-month period was considered an appropriate time for the provisions. 
But, of course, we could not foresee the challenges that lay ahead. There is no rule book in this regard. There is 
not a book on a shelf somewhere that we can take down that says “COVID-19 Pandemic Instructions”; that is not 
available. The state has continued to listen to and assess expert health advice when making decisions about the 
management of the COVID-19 pandemic. The decision was not about the election and was based on the needs of 
the state to respond to the pandemic, which is the same reason that the state requires this further extension. 
As I have indicated, the government is of the view that the Nationals WA’s proposal for three months is not enough 
time for extending the operative provisions. Any disruption to the availability of the section 72A emergency 
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management powers and the higher penalties for offences committed in the context of COVID-19 would present 
an unacceptable risk to the WA community. This is even more important as we transition from a hard border to 
a controlled border on 14 November. The continuation of the section 72A provisions are essential for contact 
tracing and the management of public registers, which are essential in the event of an outbreak. 
The proposed six-month extension has no bearing on whether the state of emergency will continue and how the 
State Emergency Coordinator will implement the emergency management powers. Decisions will continue to be 
based on the best health advice and be made in the interests of Western Australians. The proposal to reduce the 
period of the operative provisions by three months is not evidence based or considered, and it does not give proper 
consideration to the epidemiology of the pandemic internationally. 
The PRESIDENT: In accordance with the temporary standing orders dealing with COVID-19 business, the time 
limit for the second reading debate has ceased and I am required to put the question. 
Question put and passed. 
Bill read a second time. 

Committee 
The Deputy Chair of Committees (Hon Matthew Swinbourn) in the chair; Hon Stephen Dawson (Minister for 
Environment) in charge of the bill. 
Clause 1: Short title — 
The DEPUTY CHAIR: I note that we have issue 1 of supplementary notice paper 213. I also note that this is 
a time-limited debate and we have 90 minutes, so members may wish to keep that in mind when they contribute. 
Hon TJORN SIBMA: It segues nicely into my first question. Noting that the minister was rudely guillotined by his 
own order, I am sure that he had within his grasp some answers to other questions put by members in this chamber, 
so in the spirit of charity and constructive interchange, I invite the minister to respond to those questions. 
Hon STEPHEN DAWSON: Of course, that is one of the reasons why I love this place—the collegiality is sensational. 
Hon Nick Goiran: Can we stop the clock in the meantime? 
Hon STEPHEN DAWSON: No. It was not my order, but it was certainly my government’s order. 
There were some other questions. Hon Nick Goiran asked when the social distancing restrictions will be relaxed for 
places of worship. I am advised that the implementation of new arrangements is imminent to allow for higher density 
in places of worship, similar to what has been done for cinemas and theatres. It has been important to carefully 
consider the COVID safety plans for places of worship. I cannot be more exact than that, other than to say that 
I expect these changes will be made very soon. Of course, there is currently a two-square-metre rule per person. 
Hon Aaron Stonehouse asked about health advice. The Chief Health Officer has provided consistent advice on the 
COVID-19 pandemic throughout the state of emergency. The Premier has tabled various pieces of advice in the 
Legislative Assembly and addressed this issue in detail on 15 October 2020. However, in summary, the Chief Health 
Officer has consistently advised that the border controls and other restrictions continue to be highly effective in 
controlling the COVID-19 outbreak in Western Australia. Until community spread is eliminated in the affected 
jurisdictions, which will require at least a month to confirm, or is reduced to such a low level that it poses a minimal risk, 
opening the interstate borders is not recommended. The border control should continue to be reviewed, having regard 
to the continuing changes in the epidemiology situation in the other states and the situation in Western Australia. 
The WA government has continued to base its decisions for the state of emergency on the most up-to-date public 
health advice that is relevant in the context of Western Australia. 
Hon Alison Xamon in her contribution asked questions about Aboriginal communities. Aboriginal communities 
can request to be exempt, either in full or in part. As of 30 October, 16 remote Aboriginal communities are open 
or partially open and 258 remote Aboriginal communities are closed, and they are closed at their request. They 
can, of course, ask for that to change. There was a question about the review process by superintendents before 
an infringement is issued. I am advised that the superintendent reviews the circumstances of the breach of the 
Emergency Management Act directions and considers those against the alleged offence before approving or rejecting 
the issuing of the infringement. In answer to the member’s comments about mentally impaired accused, I am 
advised that we do not have a way of knowing whether the accused is mentally impaired until after the matter is 
finalised by a section 27 code—that is, insanity, acquittal, cautioning and custody order on unfitness grounds—so 
it is very difficult for us to find that information. 
There was one more question from, I think, Hon Nick Goiran on the closed border versus the controlled border. 
I can confirm the following health advice: on 30 October, the Premier announced that Western Australia will, 
pending any further health advice, transition from the existing hard border to a new, controlled interstate border, 
effective from 14 November. The government is on track for those arrangements to be in place by Saturday this 
week. Of course, this is subject to the final advice of the Chief Health Officer and discussions at the State Disaster 
Council and the State Emergency Coordinator, who has responsibility for the relevant directions. The Chief Health 
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Officer has recommended a 14-day rolling average of fewer than five community cases per day in each state and 
territory—that is currently being met in each jurisdiction, I am advised—and that that be required before progressing 
to the new border controls. Travellers from states and territories that are deemed very low risk, with no community 
cases of COVID-19 in the past 28 days, will be permitted to enter WA and comply with conditions, including that 
they must complete a G2G PASS declaration, they will be subject to a health screening and temperature test on 
arrival at Perth Airport, and they must be prepared to take a COVID-19 test. Currently, the jurisdictions that 
meet the very low risk criteria include Tasmania, Queensland, South Australia, the Australian Capital Territory 
and the Northern Territory. Travellers from those states and territories that are deemed low risk, with fewer than 
five community cases on a 14-day rolling average, will be permitted to enter WA and comply with similar conditions 
to those for very low risk jurisdictions. However, they will also be required to take a COVID-19 test at the airport 
COVID clinic, if deemed necessary by a health clinician. They will be required to self-quarantine for 14 days in 
suitable premises and present for a COVID-19 test on day 11, if they are still in WA. These jurisdictions currently 
include New South Wales and Victoria. The Chief Health Officer, I am advised, will continue to closely monitor 
community transmission in the other states and territories into the future and will advise if any changes to our 
borders are required to keep Western Australians protected. 
I think that answers all the questions, but obviously we are in committee now and I welcome other questions. 
Hon TJORN SIBMA: Before we went into committee, the minister made an observation about the four amendments 
by Hon Colin de Grussa on the supplementary notice paper. I think the minister made the observation that they were 
not evidence based with respect to the operational time horizon that they specify. I suppose this is the opportunity 
to ask the minister directly: is it the government’s position that the operative dates, as they appear at clauses 4, 5, 7, 
and 9 in this bill, have been arrived at as a consequence of assessing the evidence; and, if so, will the minister table 
that evidence? 
Hon STEPHEN DAWSON: I am told that the State Emergency Coordinator, the State Disaster Council and also 
the Chief Health Officer have been providing health advice to us all the way through this global pandemic, since 
March, and they continue to do so. Based on the best advice available to us, the proposal for six months is supported 
by all those officers or councils. There is no written advice that I can present today to the chamber, but we continue 
to rely on the best medical advice on all the decisions we are making about this pandemic. 
Hon TJORN SIBMA: I thank the minister. The Hansard will obviously indicate that in response to a very simple 
question regarding the evidence upon which this bill is predicated, it was conceded by the government that no such 
evidence exists, certainly not in a form that can be tabled. Nevertheless, the lack of evidentiary support is the basis 
upon which the government rejects the amendments moved by Hon Colin de Grussa. That is quite obviously having 
your cake and eating it too—very much so. 
Perhaps I will ask the minister another question, or a series of questions—I will be brief—before other members 
get up. Is the minister in a position to indicate to the chamber how long it took to draft this five-page bill and whether 
or not the minister would anticipate that there would be sufficient time between the election in March next year 
and July next year to draft a similar bill, albeit with some amended dates in it? 
Hon STEPHEN DAWSON: In response to the earlier comments by Hon Tjorn Sibma, I will say again that we 
continue to rely on the best medical advice available to us when dealing with this pandemic. That is what we have 
done from the outset and that is what we continue to do now, and I think that has served us very, very well. If members 
look at Victoria or other jurisdictions around the world that might not have done the same thing, they will see that 
those jurisdictions have found themselves in different circumstances. I do not resile from that fact. 
In answer to how long it might take to draft the bill, the answer is probably not a very long time. But if members look 
back at 2017, which is the last time this place sat post an election, it did not sit until early May of that year. To be 
frank, ordinarily, things move very, very slowly through this place. A bill needs to go through the cabinet process 
and through both houses, and other things will come up in the meantime. We will, I presume, if Hon Colin de Grussa’s 
amendments get up, need to declare the legislation urgent in the other place, at the very least, and rush through 
this stuff. 
Hon Nick Goiran: Why? 
Hon STEPHEN DAWSON: It will need to be rushed through the chamber. People in this place obviously say 
various things—they support it, they do not support it, or they do not support having the powers in place for an 
extra three months. We are doing this based on the advice we are given by the people I mentioned earlier on. At the 
end of the day, this chamber will decide whether it is three months or six months; so be it. We are relying on the 
advice given to us, including advice from the State Emergency Coordinator in his role as the Commissioner of Police. 
He has expressed the view that having a six-month extension is better than having a three-month extension. 
Hon TJORN SIBMA: This is unlikely to be a profitable course of dialogue other than to say, because it needs to 
be said, that this chamber has, in good faith and good conscience, given the government the opportunity to provide 
us with the evidence—or, failing the evidence, the professional opinion that the minister has cited—in an open and 
transparent way so that we can make the appropriate judgements. It is all well and good for the minister to rely upon 
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advice provided to the government by officials, but it quite obviously needs to be acknowledged that this chamber 
does not benefit from that advice. The minister is, again, essentially asking us to trust the government. I think that 
is a foolish suggestion that no-one could accept in good conscience. 
I will ask the minister a question that I think encapsulates the approach that the entire chamber seems to be taking 
in its assessment of this bill. I will put it clearly: is the government proceeding on a precautionary principle in its 
management of the COVID-19 pandemic? If the answer is yes, is it not reasonable for this chamber to legislate 
upon the same principle? 
Hon STEPHEN DAWSON: People play politics in this place all the time. The modus operandi of members on the 
other side is to say that they do not trust the government. Earlier this year, in April, we asked the Parliament to trust 
us on this legislation for 12 months to help us deal with the COVID-19 pandemic. There are very few people outside 
this place who would say that that trust should not have been given to us. Thanks to the people the member mentioned 
earlier in his contribution to the second reading debate—the frontline workers, the doctors, the nurses, the teachers 
and others, people like the State Emergency Coordinator and people on the State Disaster Council—we have done 
extremely well in Western Australia in managing this pandemic. I take the opportunity to thank each and every 
Western Australian, because they have done the right thing with regard to this legislation over the past few months. 
We asked the Parliament then to trust us, and I think that, collectively, we have delivered. Now we are asking, again, 
for the Parliament to put trust in the government on this issue, to enable us to continue to keep Western Australia safe 
and strong and to allow us to have a period post-election, when, should decisions need to continue to be made, they can 
be. Just because this power would be in place for six months if it gets through, does not mean that it would be used. 
The State Emergency Coordinator has, every two weeks, to go to the appropriate minister to consult and to convince 
the minister that the emergency management declaration needs to stay in place for another two weeks. That process 
will continue and will have to be done every two weeks. Again, we are asking this place to trust the government and 
to help us continue to deal with this global pandemic in the best way possible, to keep Western Australians safe. 
Hon COLIN de GRUSSA: Noting the guillotine hanging over our heads I do not intend to ask too many questions 
on the bill as a whole but will probably confine them to the clause 1 debate. The COVID-19 Response Legislation 
Amendment (Extension of Expiring Provisions) Bill 2020 is all of six pages, including the contents and nine clauses. 
I cannot imagine that a bill of such small form could have taken a particularly long time to draft. Indeed, should 
my proposed amendments to the relevant clauses be successful and the time frame thus shortened from six months 
to three months, a further amending bill will need to come before the chamber. In that situation, I would imagine 
that we would have a pretty good template here and would simply need to change a few dates and numbers. That 
would not take a particularly long time, so I cannot understand the argument that there will not be enough time before 
July to make those amendments. To return to the drafting of the bill, on what date were the drafting instructions 
issued, and when was the draft of the bill received? 
Hon STEPHEN DAWSON: I do not propose to answer the question. I do not have the information before me, 
but it is essentially the same point that Hon Tjorn Sibma tried to make. I have said on the record that it would not 
take very long to draft a piece of legislation like this; it is a short piece of legislation, and it may well require only 
a number of cosmetic changes in relation to dates, if there is a future bill to be drafted by April next year. Time and 
again in this place the government is accused of not allowing proper scrutiny of legislation. A later time frame would 
allow the legislation to come before both chambers of the Parliament to proceed through the parliamentary process, 
for briefings to happen in a timely fashion, and for debate to happen in the chambers. That is part of the consideration 
of this legislation. Yes, it is a simple bill; I am happy to put that on the record. But I have already given the reasons 
for the government’s preference for an October date rather than a July date. 
Hon COLIN de GRUSSA: I accept that the government has a view on the need for six months rather than three months, 
and the argument that the minister just put about there being a longer period to debate potential amendments or a new 
bill, although I note that the winter recess takes up a large chunk of time between June and October. In debate in 
the other place, the minister responsible for this bill, the Minister for Emergency Services, made reference to the fact 
that because there was such a short period between the election and July, there would not be time for the necessary 
review to be undertaken of whether the provisions should be continued. I am wondering whether a review has been 
undertaken on the bill; and, if so, whether the minister has a copy of that review. 
Hon STEPHEN DAWSON: I am advised that we are continually reviewing the state of emergency. Sign-off needs 
to be given every two weeks to continue the state of emergency. I am also advised that it is the intention of the 
government to undertake a review, but a big review would likely not happen until the state of emergency is lifted. It 
is important to say that this is the first time that a state of emergency has been issued for a pandemic like this. When 
I responded to Hon Nick Goiran, I said that there is not a textbook or a book on the shelf that tells us the correct course 
of action. We are dealing with this on a day-to-day basis. We are learning as we go and learning from other jurisdictions 
around the country. There is an intention to review the whole thing post the state of emergency being lifted. 
Hon COLIN de GRUSSA: As I outlined in my second reading contribution, we on this side of the chamber—
certainly the Nationals WA—are all acutely aware of the need for these extraordinary provisions to be in place to 
keep our community safe. However, we are also acutely aware of the job we have in the Parliament to properly 
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scrutinise those powers to ensure that they are necessary and justified. I believe that they are necessary, but I have 
not heard a justification for the period for which the government seeks to extend those powers. On that basis, I will 
be moving the amendments that are in my name on the supplementary notice paper when we come to those clauses. 
The minister stated that the government is continually reviewing the impact of the pandemic and these provisions. 
I presume that, given that those reviews are ongoing, there is no reason why Parliament cannot reconvene before 
July, have a new bill brought before it and make the necessary amendments to extend the time frame, should it be 
necessary. Would that be the case? 
Hon STEPHEN DAWSON: I imagine that the honourable member is correct. 
Hon NICK GOIRAN: It is interesting that of all the days for the government to use the phrase “trust us”, it would 
be today, after the performance of the Leader of the House during formal business. That is very funny of this 
government! I notice that one of the things that the government says it has done was to ease restrictions on cinemas, 
concert halls and theatres. No doubt the government thinks that it is very funny, but this is a serious matter. After 
the performance by the Leader of the House, we absolutely cannot trust this government. We can trust that when 
the Legislative Council orders the Leader of the House to provide documents, the Leader of the House and this 
government will thumb their noses at the chamber. That is what we can rely on! We can trust the government to 
do that. We can trust the government to absolutely ensure that it never complies with its promise of gold standard 
transparency. We can trust it to do that. The government should not ask us, on a matter like this, to trust it after the 
performance of its leader—its most senior member—who should be setting an example for everybody else. She 
proceeded to thumb her nose at the chamber earlier today. We will not trust this government. We absolutely will 
not trust it while that person is the Leader of the Government in the Legislative Council. 
The DEPUTY CHAIR: Member, you should refer to the leader by her title, not as “that person”. 
Hon NICK GOIRAN: I find it interesting that the government then proceeded to tell us the period it has asked us 
to agree to will allow for some scrutiny. In other words, it will not bring the date forward to early July. It should 
be left until early October because that will allow the chamber to have time to scrutinise any legislation. This is 
the same government that brought in this bill under the temporary order. If the government is serious and authentic 
about the idea of scrutiny, why does it not list this bill for debate in the final sitting week? We will not sit next week 
because we will be dealing with Standing Committee on Estimates and Financial Operations matters—the annual 
reports and the budget—and then we have a final scheduled sitting week. There is talk about an extra week after that, 
but there is one scheduled sitting week. If the government is serious about scrutiny of an important piece of legislation 
like this and serious that the date should be October, it follows that it should bring on this bill in that final sitting 
week. However, the government determined to bring it in—supposedly urgently—and to give us the least amount 
of scrutiny. In fact, the scrutiny has been so short that the minister with responsibility for this bill in this chamber 
had his own reply guillotined by the order. That is how serious the scrutiny is! 
In his second reading speech the minister said that the powers under section 72A have been, and continue to be, 
critical to the government’s strategy for closed borders. Does that fall away now that the government is shifting to 
controlled borders? 
Hon STEPHEN DAWSON: I am advised that section 72A is still required for controlled borders. 
Hon NICK GOIRAN: Who has provided that advice? 
Hon STEPHEN DAWSON: I am advised that we would have received advice from the State Solicitor’s Office 
saying that it is still needed. Section 72A is needed to require a G2G PASS, and will be used to question people 
coming into Western Australia about their COVID status. 
Hon NICK GOIRAN: The minister said that the government would have received advice from the State Solicitor’s 
Office. Did the government receive advice from the State Solicitor’s Office? If so, when, and was it in documentary 
form? 
Hon STEPHEN DAWSON: We have received advice on the necessity. I am further advised that we have not 
received the wording from the State Solicitor’s Office; that is currently before it at the moment. 
Hon NICK GOIRAN: The advice is from the State Solicitor’s Office. It is not from the Chief Health Officer or 
the Commissioner of Police. 
Hon STEPHEN DAWSON: I am told that the advice to create the controlled border is based on health advice, as 
directed by the State Emergency Coordinator. 
Hon NICK GOIRAN: The minister is asking us to pass this bill that enables the government to continue to have 
powers under section 72A. Somebody has obviously provided advice to the government that it is a good idea for it to 
have those powers extended; otherwise, this bill would not be in front of us. It cannot have been the State Solicitor’s 
Office because, as the minister just indicated, the extent that the State Solicitor was involved at all was with regard 
to the necessity for it. In other words, if the minister wants to extend the powers, it is going to be necessary for the 
minister to engage with section 72A. Who has provided the advice to the government that we need to have this bill 
before us at the moment, when did they provide that advice and was it provided in documentary form? 
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Hon STEPHEN DAWSON: I am told that the SSO advised us of the need to extend, and the State Emergency 
Coordinator and the State Disaster Council further agreed. It was the SSO that provided the advice contained in 
a letter from the SSO. 
Hon NICK GOIRAN: Are we being asked to believe that the State Solicitor’s Office proactively reached out to 
government and said, “A sunset clause for these powers is going to expire in early April. You are going to need to 
do something about this and extend them”? 
Hon STEPHEN DAWSON: I am told that the Department of Fire and Emergency Services reached out to the 
SSO and sought advice. 
Hon NICK GOIRAN: So things continue to shift. The request made by the Department of Fire and Emergency 
Services is the genesis of the bill before us. When did that happen? 
Hon STEPHEN DAWSON: Those two things are not mutually exclusive. We would have known that the sunset 
clause was coming up to expiry and we sought advice from the SSO about how to further it or what was needed 
to ensure that it could be furthered. 
Hon NICK GOIRAN: One human being in government must have, at some point in time, provided advice to 
government and said, “We need to have this extended.” I am not talking about the mechanisms and how it was done; 
somebody must have provided advice. It is a bit like when Premier Mark McGowan continuously says that he is 
constantly relying on health advice—the health advice that the Leader of the House wants to hide from us. Whose 
advice has the government relied upon to suggest that this bill is necessary? 
Hon STEPHEN DAWSON: It started at officer level in the Department of Fire and Emergency Services. That person 
advised the minister that the sunset clause was coming to an end and that further action would be needed on the 
drafting of new legislation that would be brought before the Parliament. 
Hon NICK GOIRAN: So it has come from an officer in the department; that is the genesis of this bill. The 
government is now saying, “Trust us.” I would have thought that the advice would have come from somebody at a far 
higher level—no disrespect whatsoever intended to the respective officer. Surely somebody at a much higher level 
must have provided some advice to the government. Sure, the genesis might have been the officer at the department, 
but just because an officer at the department says that this is a good idea, presumably the whole of the McGowan 
government does not fall into line. Somebody else must have come along and said, “Yes, actually that is a good 
idea for X, Y and Z.” For example, maybe the Chief Health Officer provided advice to Premier Mark McGowan, 
advice that has been hidden by the Leader of the House. Perhaps that advice is something along the lines that the 
Chief Health Officer expects the COVID-19 pandemic to last the whole of 2021 and that it would be a good idea for 
the government to extend its section 72A powers. Maybe that is what happened. Somebody at a very senior level 
must have provided that advice. I understand that the government wants to continue to keep the advice under lock 
and key, especially the Leader of the House, but that is not the point. If the government would like to have these 
extraordinary powers extended, it should provide clear advice to this chamber about whose advice it is relying on—
not the mechanism, the State Solicitor’s Office and so on and so forth. Somebody at a senior level must have provided 
advice to the government that this was the appropriate course of action. I want to know who that is; I what to know 
their name and their title. In particular, I want to know whether that advice was in documentary form. Why am 
I continuing to ask about that? Ultimately, I would like that advice tabled because that is the kind of information 
that the Leader of the House and the government continue to refuse to provide to the chamber. Now that they want 
us to have these extraordinary powers extended, they could do us the courtesy of tabling that advice. 
Hon STEPHEN DAWSON: It is no surprise to anybody that I will not be tabling any advice from the SSO. I will 
say again that an officer in the department raised the matter with the minister’s office. It was agreed that a further 
course of action needed to take place to extend the legislation that we have had in place over the last few months. 
The department spoke to the SSO, and following that, the SSO gave some advice to government. It obviously went 
to the minister, but there are two elements to the bill before us, so multiple ministers interacted with it, and the need 
to extend was discussed at the State Disaster Council. The bill was drafted and went through the normal process 
of going through cabinet and coming before the Parliament. 
Hon NICK GOIRAN: Then the government has never received, according to the minister—I take it the minister 
will tell me if I am wrong—any advice from the Chief Health Officer that this bill is necessary and appropriate and 
recommended by the Chief Health Officer. That has never been received by the McGowan government. There is no 
good health reason for dealing with this bill at the moment. Is that what the government would like on the record? 
Hon STEPHEN DAWSON: This bill before us was supported by the State Disaster Council, which contains the 
chief public health officer. I am not sure where the honourable member is leading with this, but if he is suggesting, 
for some reason, that this bill before us is absolutely not needed, I can tell him that he is misguided and he is wrong. 
Hon Nick Goiran: You heard my second reading speech. I said it was necessary in my second reading speech. 
Hon STEPHEN DAWSON: That is very good, because the member’s last line of questioning seemed to suggest 
that he was going in a different direction. This bill is absolutely needed—absolutely needed—to keep Western Australia 
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safe and strong and to keep people safe and stop them from dying. This bill is needed. Cabinet and the State Disaster 
Council signed off on the bill. A similar piece of legislation has helped to keep us strong and keep people safe for 
the last few months, and that is why we are bringing this bill before the chamber now. In the course of discussions, 
and as part of the State Disaster Council, on which the State Emergency Coordinator and the Chief Health Officer 
sit, it was agreed that a six-month time frame was a better solution, for the reasons that I previously outlined. 
Hon NICK GOIRAN: This is the last point that I will make because I know that other members want to ask 
questions. Minister, to be clear, as it is on the record in my second reading contribution, I said that these things are 
necessary. With respect, I think the minister misunderstood the point of my questions. My questions are not about 
whether they think the bill is necessary—we are in furious agreement about that. The issue about which we have 
a difference of opinion is whether the government should be transparent. I say that the government should be 
transparent. The minister and the Leader of the House say that the government should be as least transparent as 
possible and that under no circumstances should documents be tabled in this place. The government wants to hide 
that information from us. The minister said that the provision has been supported by that particular committee. 
I asked: has the government received any advice in documentary form from the Chief Health Officer that this bill 
is needed? The minister has not answered that question. I have asked it on several occasions and in different forms, 
but in true McGowan government fashion, the information is being kept a secret from this chamber—and this is 
in the context of the government saying, “Trust us”. 
Hon MICHAEL MISCHIN: I was not planning to contribute to the discussion on clause 1, but perhaps the 
minister can assist me. I will ask three questions in succession, which the minister can answer as a group. Does the 
State Disaster Council keep minutes and make recommendations in writing to the relevant ministers? Has it done 
so in this case? Will the minister table those minutes; and, if not, why not? 
Hon Martin Aldridge interjected. 
Hon STEPHEN DAWSON: Hon Martin Aldridge should be a soothsayer. The answer is yes, it keeps minutes. 
No, we cannot provide them because of cabinet-in-confidence. 
Hon NICK GOIRAN: I understand that other members have questions. I asked for 30 minutes in which to ask 
my questions and I certainly have not had that time yet. My question — 
Hon Sue Ellery interjected. 
Hon NICK GOIRAN: Sorry? 
The DEPUTY CHAIR (Hon Matthew Swinbourn): Member, focus your questions directly to the Chair. 
Hon NICK GOIRAN: Absolutely, Mr Deputy Chair. 
My question relates to the important issue of places of worship, which I raised in my second reading contribution. 
The minister indicated that information would be imminent. Does that mean that a decision will be communicated 
by the government whilst Parliament is still in session so that the government can be held to account for the decision 
that it makes or does the government intend to purposely make sure that it provides information after Parliament 
is prorogued so that it cannot be held accountable for it? 
Hon STEPHEN DAWSON: The Premier has been on the record as saying that amendments with respect to places 
of worship are being drafted and will be announced in the near future. I anticipate—I cannot give the honourable 
member a guarantee—that that will be done before the end of the parliamentary year. 
Clause put and passed. 
Clause 2 put and passed. 
Clause 3: Act amended — 
Hon MICHAEL MISCHIN: My questions will be directed broadly to parts 2 and 3 and to the effect of those parts. 
It may be convenient if I deal with them in the context of clause 3, as long as the minister is prepared to traverse all 
of them because they amount to the same thing. 
Hon Stephen Dawson: I am. 
Hon MICHAEL MISCHIN: I thank the minister for that. 
The bill will amend in part both the Criminal Code and the Criminal Code Amendment (COVID-19 Response) 
Act 2020. The Criminal Code was amended in certain respects for section 318, which deals with serious assaults on 
public officers and the like, and section 338B, which deals with threats, in order to accommodate the circumstance 
in which there is either an assault — 
The DEPUTY CHAIR: Order, member! Noting the time, I shall leave the chair until the ringing of the bells. 
Committee interrupted, pursuant to standing orders. 
[Continued on page 7734.] 

Sitting suspended from 4.15 to 4.30 pm  
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QUESTIONS WITHOUT NOTICE 
LOTTERYWEST GRANTS — VICTORY LIFE CENTRE 

1263. Hon PETER COLLIER to the Leader of the House representing the Premier: 
I refer to the response to question without notice 1241 asked on Tuesday, 10 November 2020. Which of the organisations 
listed had their grant rejected because they—the organisation—did not adhere to a commitment to diversity and 
inclusion contained in Lotterywest’s grants framework? 
Hon SUE ELLERY replied: 
I thank the honourable member for some notice of the question. 
Lotterywest provides feedback on unsuccessful grant applications directly to applicants and does not provide this 
information publicly. Lotterywest takes a community development approach and there are often multiple reasons 
why a grant is not supported and does not align to the grants framework. 

HUAWEI — RADIO SYSTEMS REPLACEMENT CONTRACT 
1264. Hon PETER COLLIER to the minister representing the Minister for Transport: 
I refer to the contract to build a mobile data network for Perth’s public train system after the cessation of the previous 
contract with Huawei. 
(1) Has the government finalised the cessation of the contract with Huawei and UGL; and, if so, what was 

the cost to cease the contract? 
(2) If no to (1), when is this expected to be completed? 
(3) What is the revised expected cost of this project and when is it expected to commence? 
(4) How will local firm UGL be supported during this new tender process? 
Hon STEPHEN DAWSON replied: 
I thank the honourable Leader of the Opposition for some notice of the question. The following answer has been 
provided to me by the Minister for Transport. 
(1) Yes, the contract has been terminated. Any claims arising from the termination are still to be determined. 
(2) Not applicable. 
(3) The project is continuing. Any revision in the budget will be considered following consideration of 

responses to the recent tender process for a new technical provider. 
(4) The state government’s focus is to achieve the best value for taxpayers while supporting local jobs in the 

delivery of this contract. 
COSSACK TOWN SITE — SALE 

1265. Hon MICHAEL MISCHIN to the minister representing the Minister for Lands: 
I refer to the media release of 21 October 2020 calling for registrations of interest for development of the town of 
Cossack and to media reports that it is for “sale or rent” and that the preferred proponent will be required to 
“negotiate either a freehold sale or a lease over crown land”. 
(1) Why has the government allowed only until 20 November 2020 for registrations of interest for such 

a significant undertaking? 
(2) Since March 2017, has the government received any expressions of interest to develop the town site in 

the manner suggested; and, if so, when, how many and from whom? 
Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. 
(1) The registrations of interest process is open for a four-week period, which will allow interest and proposals 

to be submitted, with opportunities for subsequent negotiations with one or more proponents. 
(2) There were no known formal registrations of interest in the site between 2017 and the recent registrations 

of interest campaign. 
ABORIGINAL AND ISLANDER EDUCATION OFFICERS AND EDUCATION ASSISTANTS 

1266. Hon DONNA FARAGHER to the Minister for Education and Training: 
I refer to education assistants and Aboriginal and Islander education officers working in WA public schools. 
(1) Will the minister provide a breakdown, by FTE and headcount, of the following positions as at 30 June 2020 — 

(a) Aboriginal and Islander education officers; 
(b) education assistants—mainstream; 
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(c) education assistants—special needs L3; and 
(d) education assistants—special needs L2/3? 

Hon SUE ELLERY replied: 
I thank the honourable member for some notice of the question. 
(1) School principals make individual determinations on the mix of staff recruited in order to achieve the 

greatest impact on student learning in their schools. Data is only available at the nearest pay period, which 
ended on 25 June 2020. 

The answer to (a)–(d) is in tabular form. I ask that that part of the answer be incorporated into Hansard. 
Leave granted. 
The following material was incorporated — 

     FTE Headcount 
(a) Aboriginal and Islander Education Officers 367 491 
(b) Education Assistant (Mainstream) 2 570 3 418 
(c)–(d) Education Assistant (Special Needs) 5 157 6 431 

 

As the combined figure for education assistants—special needs—has been provided as disaggregated data, it could 
not be provided in the time available. Headcount figures are as at a point in time, being the closest pay date to the 
date requested. FTE figures represent the average paid FTE over the year to 25 June 2020. FTE levels and headcount 
will fluctuate from pay period to pay period. FTE figures include casual and non-casual staff. Headcount figures 
do not include casual staff. 

INSURANCE COMMISSION OF WESTERN AUSTRALIA — BELL GROUP LIQUIDATIONS 
1267. Hon NICK GOIRAN to the minister representing the Treasurer: 
I refer to the “Annual Report 2020” for the Insurance Commission of Western Australia with regard to the Bell litigation. 
(1) Of the $665.4 million, how much covers the legal fees that ICWA funded? 
(2) Of the $665.4 million, how much was payable to the Australian Taxation Office? 
(3) How much is left after the legal fees paid by the Insurance Commission of Western Australia and payment 

to the Australian Taxation Office have been deducted? 
Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. 
(1) The $665.4 million received represents the insurance commission’s share of the liquidation settlement 

scheme arrangement. Over the 25 years between 1995 and 2020, the insurance commission paid Bell-related 
expenses of $291.1 million. 

(2) None. 
(3) The amount of $665.4 million. 

TRANSPORT — SCHOOL BUS SERVICE — KARRATHA 
1268. Hon JACQUI BOYDELL to the minister representing the Minister for Transport: 
I refer to state government–operated school buses in Karratha and anecdotal evidence of students missing buses 
or unwilling to utilise buses due to overcrowding. 
(1) What is the maximum number of students allowed on TransKarratha buses? 
(2) Has this number been exceeded in any instances; and, if so, can the minister please provide the number 

of incidents and which bus route they occurred on? 
(3) What plans are there, if any, to increase the number of buses servicing the route as the student population 

continues to grow? 
Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. The following answer has been provided to me by 
the Minister for Transport. 
(1) The number is 82. 
(2) No. 
(3) The Public Transport Authority continually reviews patronage and student population growth to ensure 

adequate resourcing of its bus services. 
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ROYALTIES FOR REGIONS — REGIONAL TELECOMMUNICATIONS PROJECT 
1269. Hon MARTIN ALDRIDGE to the Minister for Regional Development: 
I refer to supplementary information A2 provided following the Legislative Assembly Estimates Committee A 
hearing on 20 October 2020. 
(1) Is the regional telecommunications project fully funded by royalties for regions? 
(2) Are the seven sites located in the “Perth Outer East” region located in the metropolitan area? 
(3) Has any royalties for regions funding been allocated to the development, or construction, of these seven sites? 
(4) If yes to (3), how has this expenditure complied with section 9 of the Royalties for Regions Act 2009? 
Hon ALANNAH MacTIERNAN replied: 
I thank the member for the question. 
(1) The regional telecommunications project is co-funded, generally, by the state government through royalties 

for regions, the commonwealth government and telecommunications providers. Of course, we only co-fund 
when we have had a role in the decision-making. When the commonwealth decides, perhaps in the context 
of an election, that it is going to provide certain upgrades, our view is that it funds those entirely. 

(2) Five of the seven sites are co-located in the metropolitan area. The remaining two sites, Chidlow North 
and Lesley East, are located in the Peel region. 

(3) No. There is no state funding provided to those seven sites, for the reasons I discussed before. 
(4) Not applicable. 

CRITICALLY ENDANGERED AND ENDANGERED SPECIES — RECOVERY PLANS 
1270. Hon ALISON XAMON to the Minister for Environment: 
I refer to the outcomes and key effectiveness indicators for the Department of Biodiversity, Conservation and 
Attractions listed on page 676 of the Western Australia State Budget 2020–21. Why has the budget target percentage 
of recovery plans for critically endangered and endangered taxa and ecological communities been reduced?  
Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. 
The budget allocation remains consistent and the adjustment to the key effectiveness indicator reflects the 
mathematical reality of an increase in the number of species and ecological communities anticipated to be listed 
as critically endangered and endangered in 2020–21 relative to the number of recovery plans that can be prepared 
within existing budget parameters. 

GORGON GAS PROJECT — CHEVRON PROCESSING FACILITY — FAUNA 
1271. Hon ROBIN CHAPPLE to the Minister for Environment: 
I refer to Chevron’s record of animal deaths on Barrow Island between 2006 and 2014. 
(1) Can the minister confirm that the department has received these figures from Chevron, as per its licensing 

and reporting requirements? 
(2) Will the minister please table a comparable document submitted by Chevron for the years 2015 to present? 
(3) Is the minister aware that the total animal deaths on the island number 8 384 individuals prior to 2015? 
(4) If no to (1), will the minister investigate the issue of mass animal deaths on Barrow Island whilst it has 

been under the custodianship of Chevron? 
Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. The following response is provided as it relates to 
obligations under ministerial statements 769 and 800 for the Gorgon gas development and Jansz feed gas pipeline. 
Questions about fauna reporting for the Barrow Island joint venture operations—WA oil—should be referred to 
the Minister for Mines and Petroleum. 
(1) Ministerial statements 769 and 800 require Chevron Australia to submit a terrestrial and subterranean 

environment protection plan. The plan outlines the procedures for reporting of threatened or listed fauna 
cared for, injured or killed within the terrestrial disturbance footprint to the Department of Biodiversity, 
Conservation and Attractions. The Department of Water and Environmental Regulation has advised that 
these requirements have been met. It is not a requirement of these statements to report total animal deaths. 

(2) I table a paper that outlines the threatened or listed fauna cared for, injured or killed within the terrestrial 
disturbance footprint as reported in the environment performance reports from 2015 to 2019. 

[See paper 4596.] 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4014596c42ccd7935737bbd94825861e000b5533/$file/tp-4596.pdf
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(3) DWER has advised that Chevron Australia has reported 2 595 threatened or listed fauna deaths within 
the terrestrial disturbance footprint as reported in the environmental performance reports for 2010 to 2015. 

(4) Not applicable. 
BLUE TREE — STATHAM’S QUARRY 

1272. Hon AARON STONEHOUSE to the Minister for Environment: 
I refer the minister to the recent story in the Hills Avon Valley Gazette, entitled “Fight to save blue tree beside 
Statham’s Quarry in Gooseberry Hill”. 
(1) Can the minister offer an update on the Parks and Wildlife Service’s assessment of the tree in question? 
(2) Is he able to confirm that the tree is, as stated by the Parks and Wildlife Service spokesperson, dead, and 

that the health of the tree is not therefore an active concern in the assessment? 
(3) Will he encourage his officials to weigh the obvious mental health impacts that the removal, or indeed 

the retention, of the tree would have over those solely based upon its environmental and visual impacts, 
the latter of which is surely subjective? 

Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. 
(1) Staff from the Department of Biodiversity, Conservation and Attractions’ Parks and Wildlife Service 

have undertaken an initial assessment of the tree in question. 
(2) I am advised that the tree in question has been confirmed to be dead. 
(3) Yes. 

PROCUREMENT POLICIES 

1273. Hon CHARLES SMITH to the minister representing the Treasurer: 
I refer to my question without notice 705 asked on 25 June 2020 regarding state government procurement policies 
and the need to improve domestic policies and domestic manufacturing capabilities in the wake of the COVID-19 
pandemic, global supply chain insecurities and threats from an increasingly aggressive China. 
(1) Does the state government have any specific buy–Western Australian procurement policies in place for 

manufactured products? 
(2) Does the state government require its departments and contractors performing state government contracts 

to prioritise the use of locally made products and supplies when possible, even if it costs more? 

Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. The Department of Finance advises the following. 
(1)–(2) The Buy Local policy and the Western Australian industry participation strategy are the primary procurement 

levers through which the state government supports local business participation by encouraging lead 
contractors to work with local businesses to maximise local content and local development opportunities. 
State government contracts are awarded on a value-for-money basis, taking into account cost and non-cost 
factors. This means they may take into account state government objectives regarding the social and economic 
development of particular community and industry sectors, including regional and Western Australian 
businesses. Value for money may also be influenced by the application of the Buy Local policy price 
preferences, which provide notional reductions to tendered prices for regional businesses and lead 
contractors subcontracting to regional businesses or purchasing from regional suppliers. 

JUVENILE OFFENDING — TARGET 120 — PROGRESS REPORT 

1274. Hon COLIN TINCKNELL to the Leader of the House representing the Minister for Community 
Services: 

I refer to my question without notice 1251, asked yesterday. 
(1) When was the Target 120 progress report completed? 
(2) How long has the minister or her department had it? 
(3) Is there a draft of the Target 120 progress report available to members prior to the scheduled release date? 
(4) Why was the report not finished and released in the first half of the year as was promised by the government? 
(5) Why is the report release date set for 31 December? 
(6) Has the minister delayed the release of this document until after Parliament has risen in an attempt to 

avoid scrutiny and questions in Parliament? 
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Hon SUE ELLERY replied: 
I thank the honourable member for some notice of the question. 
(1)–(5) The Department of Communities completed the first draft of the Target 120 progress report in March 2020. 

This report was then tabled at the next meeting of the Target 120 executive committee in June 2020. The 
Target 120 executive committee includes representatives of the Department of Communities; the Department 
of Education; the Department of Justice; the Department of Health; the Department of Local Government, 
Sport and Cultural Industries; and the Department of Treasury. Following the tabling of the progress report 
at the Target 120 executive committee, Communities progressed additional work relating to the internal 
governance and delivery of the Target 120 program and to supplement the existing external governance 
committee. The progress report is due to be submitted to the minister with an update on this additional work. 
The Minister for Community Services has requested that Communities work with the Target 120 executive 
committee as a matter of priority to complete a final check of the report and remove any identifying 
information, ensuring that the report can be tabled as soon as possible. As noted in the response to question 
without notice 1251, the report will be released by no later than the end of December 2020; however, it 
is intended to table the report within the current parliamentary sitting period. 

(6) No. 
GERALDTON–NORTHAMPTON FREIGHT ROUTE 

1275. Hon RICK MAZZA to the minister representing the Minister for Transport: 
I refer to the 5 November 2020 article from the Countryman, “Dismay over proposed route”, which describes 
a midwest farming community with concerns about the proposed Geraldton–Northampton freight route. People 
say it threatens to wipe out homes, cut through farms and destroy native bushland. 
(1) What is the estimated volume of traffic that justifies the construction of a new freight route? 
(2) Will the proposed haulage route affect access to Walkaway Primary School for students who live on 

Arthur Road? 
(3) If yes to (2), what measures will be taken to improve access for students? 
(4) Will the proposed haulage route cut through cropping paddocks? 
(5) If yes to (4), what measures will be taken to allow farming vehicles to cross the haulage route road? 
Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. 
(1) Traffic modelling undertaken in 2016 indicated traffic volume growth of approximately 60 per cent by 2031 

along Brand Highway between Dongara and Geraldton and more than double on North West Coastal Highway 
north of Geraldton. In addition to these significant increases, where vehicle numbers are higher, the mixing of 
heavy and regular vehicles, and local and regional traffic presents significant concerns for safety and efficiency. 

(2)–(5) As part of the next stage of strategic planning—alignment definition—Main Roads will determine further 
alignment detail. This will consider local access and other issues with the aim of minimising impacts on 
landowners. Continuing community and stakeholder engagement seeks to understand the needs of road 
users while identifying solutions to minimise impacts on landowners. 

BUILDING LEGISLATION — STATUTORY REVIEWS 
1276. Hon JIM CHOWN to the minister representing the Minister for Commerce: 
This question is asked on behalf of Hon Nick Goiran, who is absent on urgent parliamentary business. 
I refer to the statutory reviews of our state’s building laws. 
(1) Have statutory reviews been conducted in accordance with section 111 of the Building Services 

(Complaint Resolution and Administration) Act 2011 and section 105 of the Building Services 
(Registration) Act 2011? 

(2) If yes to (1), will the minister table both review reports? 
(3) If no to (1), have both reviews commenced? 
(4) If yes to (3), when did they commence and when does the minister expect these reviews to be completed 

and the reports tabled?  
Hon ALANNAH MacTIERNAN replied: 
I thank the member for the question and note that he has asked this on behalf of Hon Nick Goiran, who is on urgent 
parliamentary business outside the chamber. It is urgent parliamentary business outside the chamber. 
Several members interjected. 
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The PRESIDENT: Order! I think I know what you are going to say, Leader of the Opposition. 
Point of Order 

Hon PETER COLLIER: Members can laugh all they like. This is a point of order. The minister cannot possibly make 
a derogatory comment like that about someone who is genuinely out of the chamber on urgent parliamentary business. 
Hon Sue Ellery: But he can do it all the time and you do nothing about it. 
Hon PETER COLLIER: He does not. 
The PRESIDENT: Order! The minister will now get to her feet and provide the answer to the question. 

Questions without Notice Resumed 
Hon ALANNAH MacTIERNAN: As I said — 
Hon Peter Collier interjected. 
Hon ALANNAH MacTIERNAN: I do urge the Leader of the Opposition to read Hansard. 
The PRESIDENT: Minister, just answer the question. 
Hon Sue Ellery: I can’t hear what you’re saying. 
Hon Peter Collier: I said, “You’re so up yourselves.” 
The PRESIDENT: Order! That is not an appropriate conversation across the chamber. We are trying to work our 
way through question time. The minister has the call and she is about to provide the response that she has been given. 
Hon ALANNAH MacTIERNAN: The following information has been provided by the minister. 
Several members interjected. 
The PRESIDENT: Order! The minister has the call, and hopefully there will be no other sideline interruptions. 
Hon ALANNAH MacTIERNAN: The answer is as follows. 
(1)–(4) Since the release of the “Building Confidence” report, the Department of Mines, Industry Regulation and 

Safety has been consulting extensively with industry on reforms to major parts of building legislation to 
strengthen compliance with building standards. Given the proposed reforms are examining most of the 
fundamental parts of the Building Services (Complaint Resolution and Administration) Act 2011 and the 
Building Services (Registration) Act 2011, overlaying a statutory review may create unnecessary 
duplication at the moment. A statutory review will be commenced as soon as practicable once the 
Department of Mines, Industry Regulation and Safety’s work on implementing the “Building Confidence” 
report has concluded. 

MOBILE BLACK SPOT PROGRAM 
1277. Hon COLIN HOLT to the Minister for Regional Development: 
I refer to the telecommunications Mobile Black Spot Program. 
(1) Which agency or body administers this program on behalf of the federal government in the south west region? 
(2) Why has the proposed mobile tower at Henty Road, Dardanup, not progressed, and please provide details 

of the factors contributing to this decision? 
(3) Are there any further mobile sites to ensure mobile coverage in the Shire of Dardanup; and, if yes, please 

list the location and expected coverage? 
(4) Further to (3), please provide a list of the new or improved infrastructure sites in the regional 

telecommunications project for 2020–21 for the great southern and south west of WA, including the street 
and suburb location. 

Hon ALANNAH MacTIERNAN replied: 
I thank the member for the question. 
(1) The commonwealth Department of Infrastructure, Transport, Regional Development and Communications 

administers the Mobile Black Spot Program throughout regional and remote Australia. The Department of 
Primary Industries and Regional Development manages and administers the state co-contribution process. 

(2) The Shire of Dardanup rejected the proposed Henty Road telecommunications tower at its ordinary council 
meeting on 15 May 2019. 

(3) A mobile base station in Burekup East was approved as part of round 5 of the commonwealth Mobile Black 
Spot Program without a state contribution. DPIRD understands that the proposed base station is at 
latitude 33.334, longitude 115.888. However, as this is a commonwealth-funded site, any detailed inquiries 
about the site should be directed towards the commonwealth department. 
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(4) To date, four new mobile towers have been completed in 2020–21: in the great southern region, in the 
Mettler and Cheynes areas and on Gnowangerup–Jerramungup Road, and in the south west region, at 
Shannon campground. 
In addition, five new mobile towers are still to be delivered in 2020–21: in the south west region, state 
funded, at Nannup North, and non–state funded, at Burekup East and lower Donnelly River huts; and in 
the great southern region, state funded, at Jingalup and Ocean Beach South. 

“FOREST MANAGEMENT PLAN 2014–2023” — PROPOSED ADDITIONS 
1278. Hon DIANE EVERS to the Minister for Environment: 
I refer to the minister’s response to my question on notice 3062 on 15 September 2020 regarding additions 
proposed to formal reserves in the “Forest management plan 2014–2023”. 
Given that only 210 hectares of the proposed 205 000 hectares have been registered — 

(a) how much is currently in the process of being added; 
(b) how much is subject to the outcome of the south west native title settlement; and 
(c) how much of the proposed 205 000 hectares does the government anticipate will be achieved 

by 2023? 
Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. 
(a)–(c) The entire area to which the forest management plan applies is within the south west native title settlement 

area. The area and timing to progress the forest management plan tenure recommendations is dependent on 
the timing and the outcome of the south west native title settlement and any related land-based commitments. 

ANIMAL WELFARE — CATTLE DEATHS — 
NOONKANBAH STATION AND YANDEYARRA RESERVE 

1279. Hon Dr STEVE THOMAS to the Minister for Agriculture and Food: 
I refer to question without notice 1213 asked on 4 November 2020. 
(1) How many prosecutions have been instigated by the Department of Primary Industries and Regional 

Development under the Animal Welfare Act 2002 since the election of the McGowan government to date? 
(2) How many prosecutions and potential prosecutions under the Animal Welfare Act 2002 have been referred 

by the minister or the Department of Primary Industries and Regional Development to the State Solicitor 
for action since the election of the McGowan government to date? 

(3) What defences are allowed to prosecutions under section 19(3)(d) of the Animal Welfare Act? 
Hon ALANNAH MacTIERNAN replied: 
I thank the member for the question. 
(1) There have been 14. 
(2) The Department of Primary Industries and Regional Development has referred 16 matters to the 

State Solicitor’s Office for action since 2017. 
(3) Section 19(3)(d) of the Animal Welfare Act prescribes that a person in charge of an animal is cruel to that 

animal if it is not provided with proper or sufficient food or water. The act includes a number of defences 
to cruelty charges at sections 20 to 30. An essential step in considering potential prosecution is the 
consideration of the statutory defences. This assessment is done recognising the facts and circumstances of 
the alleged offending. In the event of a prosecution commencing, the applicability of a statutory defence 
will be a matter determined by the court. 

ENVIRONMENTALLY SENSITIVE AREAS — ADVICE 
1280. Hon TJORN SIBMA to the Minister for Environment: 
I refer to debate last evening on the Environmental Protection Amendment Bill 2020, and in particular the 
minister’s commitment to advise all Western Australians whose property or properties are currently subject to an 
environmentally sensitive area encumbrance of that fact. 
(1) By which specific means of communication will the minister direct that this advice be provided? 
(2) What will be the substantive content of the intended communication? 
(3) Will the minister commit to having this advice communicated to property owners within three months of 

royal assent of the bill being conferred? 
(4) If no to (3), why not? 



7732 [COUNCIL — Wednesday, 11 November 2020] 

 

Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. 
(1) The advice will be provided in writing. 
(2) The advice will go to all property owners who may potentially be affected if their property is in an 

environmentally sensitive area and will explain what it means. Information will be provided on the new 
expedited referral process dealing with the clearing of native vegetation. 

(3)–(4) The advice will be provided in this financial year. Consultation will be undertaken to develop regulations 
to implement the Environmental Protection Amendment Act 2020 and the advice will be communicated 
in conjunction with those regulations. 

DEPARTMENT OF FIRE AND EMERGENCY SERVICES — VOLUNTEERS 

1281. Hon COLIN de GRUSSA to the minister representing the Minister for Emergency Services: 
I refer to the minister’s answer to question without notice 1012 asked in the Legislative Assembly on 31 October 2019. 
(1) Have all defibrillator devices been fitted to volunteer fire and rescue, career and bush fire brigade trucks? 
(2) Please provide a list of the vehicles that have been fitted with these devices and their brigades. 
(3) Are firefighters provided training on their use; and, if yes, by whom? 
(4) Please provide a copy of any policy or guidelines relating to the use of these devices. 
(5) Are firefighters able to use these devices on any member of the public? 

Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. The following information has been provided to 
me by the Minister for Emergency Services. 
Given the level of detail required, the Department of Fire and Emergency Services has advised that it is not able 
to provide the information in the time frame available. An answer will be provided to the house before Parliament 
rises for the year. 

ELECTRIC VEHICLES — ROAD USER CHARGES 

1282. Hon TIM CLIFFORD to the minister representing the Minister for Innovation and ICT: 
I note the recent budget announcement by the South Australian Treasurer to disincentivise electric vehicle uptake 
by imposing a road user charge on electric vehicle owners in 2021. 
(1) Given this government’s professed commitment to addressing the climate crisis, will the McGowan 

government assure current and future electric vehicle owners that it will not penalise them for owning 
clean vehicles by imposing similar road user charges? 

(2) Can the minister please indicate when the state electric vehicle strategy will be released? 

Hon ALANNAH MacTIERNAN replied: 
I thank the member for that question. The information has been provided to me by the Minister for Innovation and 
ICT. I also acknowledge that the Minister for Environment is also involved in the development of our electric 
vehicle strategy. The material that I have been provided is as follows. 
(1) The state government has made no decision to introduce road user charges for electric vehicles. Any changes 

of policy around fuel tax revenue is an issue for the federal government. 
(2) The state electric vehicle strategy will be released in due course. 

FAMILY AND DOMESTIC VIOLENCE — ABORIGINAL COMMUNITIES 

1283. Hon ROBIN SCOTT to the Leader of the House representing the Minister for Prevention of Family 
and Domestic Violence: 

I refer to the tragic death of a 54-year-old woman in the remote Aboriginal community of Wanarn on Monday and 
reports that she died as a result of family violence at the hands of her abusive partner. 
(1) Does the McGowan government have any plans to repurpose the three-quarters of a billion dollars to be 

spent on enhancing Aboriginal wellbeing to tackle family violence and alcohol abuse? 
(2) Does the government stand by its policy of avoiding intervention and instead, and I quote, will “build the 

resilience and capacity of Aboriginal communities through a partnership model”? 

Hon SUE ELLERY replied: 
I thank the honourable member for some notice of the question. 



 [COUNCIL — Wednesday, 11 November 2020] 7733 

 

(1) This government has consistently demonstrated its commitment to tackling family violence, starting with 
the appointment of Western Australia’s first Minister for Prevention of Family and Domestic Violence. 
As part of the WA recovery plan, the McGowan government has invested around $23 million to address 
family and domestic violence, in a package that will employ additional domestic violence outreach workers 
across Western Australia and significantly strengthen responses to police call-outs. This COVID-19 
response comes on top of more than $50 million in additional investment by the McGowan government 
to keep family and domestic violence victims safe and hold perpetrators to account. 

(2) The government stands by its policy positions in relation to both the prevention of family and domestic 
violence and working with Aboriginal communities. 

FOSTER CARE — SCHOOL PHOTOS 

1284. Hon PETER COLLIER to the Leader of the House representing the Minister for Child Protection: 
I refer to the Department of Communities’ child protection division purchasing school photos for foster children. 
(1) How much was spent on the purchase of school photos for foster children in 2017, 2018, 2019 and 2020 

to date? 
(2) Will the minister confirm that the department has stopped paying for school photos for foster children; 

and, if so, why? 

Hon SUE ELLERY replied: 
I thank the honourable member for some notice of the question. 
(1)–(2) School photos are an important part of a child’s life story. There has been no change to the Department 

of Communities’ policy regarding this matter and Communities has not ceased covering the costs. This 
information is not recorded separately from other case support costs for children in care, so it cannot 
be identified. 

EARBUS PROGRAM 

1285. Hon ALISON XAMON to the parliamentary secretary representing the Minister for Health: 
I refer to question without notice 1128 of 20 October about the Earbus program. 
(1) Is an independent evaluation being undertaken? 
(2) If yes — 

(a) who is undertaking the evaluation; 
(b) how did the government determine who will undertake the evaluation; 
(c) when did the evaluation commence, or is it anticipated that the evaluation will commence; 
(d) when is it anticipated the evaluation will be completed; 
(e) who will be consulted; and 
(f) what are the terms of reference or aims of the evaluation? 

Hon ALANNA CLOHESY replied: 
I thank the honourable member for some notice of the question. 
(1) Yes. 
(2) (a) It is Nous Group. 

(b) Nous Group was identified as an appropriate consultancy group as it had facilitated an Earbus 
workshop in the Kimberley in February 2019 and was therefore very familiar with the program 
and stakeholders. 

(c) The evaluation process commenced October 2020. 
(d) The evaluation is anticipated to be completed by the end of January 2021. 
(e) The consultation list includes: Earbus Foundation of WA; Ord Valley Aboriginal Health Service; 

Yura Yungi Medical Service; Kimberley Aboriginal Medical Services; WA Country Health 
Service; Rural Health West; Halls Creek District High School; Warlawurru Catholic School, 
Red Hill, Halls Creek; Kununurra District High School; St Joseph’s School, Wyndham and 
Kununurra; Department of Education, WA School of the Deaf; Nindilingarri Cultural Health 
Service; and Boab Health. 

(f) The evaluation aims to determine whether the Earbus program objectives and achievements 
delivered the desired outcomes and to identify any challenges experienced. 
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QUESTIONS ON NOTICE 3247, 3256, 3286 AND 3289 
Papers Tabled 

Papers relating to answers to questions on notice were tabled by Hon Sue Ellery (Leader of the House) and 
Hon Stephen Dawson (Minister for Environment). 

ANIMAL WELFARE — CATTLE DEATHS — 
NOONKANBAH STATION AND YANDEYARRA RESERVE 

Question without Notice 1260 — Supplementary Information 
HON ALANNAH MacTIERNAN (North Metropolitan — Minister for Agriculture and Food) [5.06 pm]: 
Yesterday, I was asked a question without notice by Hon Jim Chown in which he alleged that Chris Wilkin, CEO 
of the Yungngora Association, had emailed the Department of Primary Industries and Regional Development’s 
Broome office about animal welfare issues and cattle getting bogged at Noonkanbah station in October of that year. 
The department has not been able to find any record of such an email. We have now asked the Department of the 
Premier and Cabinet to do a thorough check. 
Hon Jim Chown interjected. 
The PRESIDENT: Order! 
Hon ALANNAH MacTIERNAN: Just let me finish. 
The departmental office has spoken to the CEO, who was alleged to have sent the letter, and Mr Chris Wilkin has 
said that he has no recollection of sending such an email. There was, however, a request by the Noonkanbah group 
for Mr Kim Carter to attend two meetings to discuss the management of dry season conditions. Kim Carter attended 
two meetings—one in October and one in December—to discuss how best to manage the extreme dry season. But 
if the member has access to this alleged email, we would be keen to see it. 

ROYALTIES FOR REGIONS — REGIONAL TELECOMMUNICATIONS PROJECT 
Question without Notice 1269 — Correction of Answer 

HON ALANNAH MacTIERNAN (North Metropolitan — Minister for Regional Development) [5.07 pm]: 
I want to correct the Hansard record. Earlier, in an answer to Hon Martin Aldridge, I listed Chidlow North as 
being within the Peel region. Clearly, Chidlow North is not within the Peel region, not that anything turns on that 
in relation to the answer. 

GASCOYNE GATEWAY PROJECT — EXMOUTH 
Question without Notice 1253 — Answer Advice 

HON ALANNAH MacTIERNAN (North Metropolitan — Minister for Regional Development) [5.07 pm]: 
I would now like to provide an answer to Hon Robin Chapple’s question without notice 1253, asked yesterday, 
which I seek leave to have incorporated into Hansard. 
Leave granted. 
The following material was incorporated — 
(1) The Government is not providing any funding for this project. 
(2) The Government is assisting the Gascoyne Gateway prepare for the complex whole-of-government approvals process. 
 

COVID-19 RESPONSE LEGISLATION AMENDMENT 
(EXTENSION OF EXPIRING PROVISIONS) BILL 2020 

Committee 
Resumed from an earlier stage of the sitting. The Chair of Committees (Hon Simon O’Brien) in the chair; 
Hon Stephen Dawson (Minister for Environment) in charge of the bill. 

Clause 3: Act amended — 
Committee was interrupted after the clause had been partly considered. 
The CHAIR: Members, we return to the consideration of the COVID-19 Response Legislation Amendment 
(Extension of Expiring Provisions) Bill 2020, bill 213–1, in Committee of the Whole. We are under special orders, 
so we have a time limit on the committee stage, so I am going to continue to proceed with as much dispatch as 
I can, and I hope that members will do likewise.  
Hon MICHAEL MISCHIN: Before the break I was about to pose some questions to the minister regarding 
parts 2 and 3 of the bill. The substance of those provisions in the original legislation that this bill seeks to extend—
that is, the Criminal Code Amendment (COVID-19 Response) Act 2020—was to increase penalties under certain 
circumstances in sections 318, “Serious assault”, and 338B, “Threats”, of the Criminal Code. The increased 
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penalties were originally to expire on 4 April 2021. This legislation seeks essentially to extend them by six months, 
to expire on 4 October 2021. The rationale given at the time was that these penalties were to deter people from certain 
behaviours that relied on them claiming, during the course of an assault or threat, that they had COVID-19, hence 
instilling fear and concern in the subject of their assault or threat. It was stated in this bill’s second reading speech — 

The increased penalties have not been widely used; however, that may indicate that they are having an 
appropriate deterrent effect. Regardless of their uptake, it is important that they continue to be available 
to reflect the seriousness of the conduct. 

How many prosecutions have been laid in respect of either section 318 or section 338B that would attract these 
increased penalties, and what has been the outcome of those prosecutions? 
Hon STEPHEN DAWSON: I am advised that the Western Australia Police Force prosecution application does 
not specifically identify offences under section 318(1A) of the Criminal Code as distinct from other offences under 
section 318. A manual keyword search of related cases from 4 April 2020 to 25 October 2020 was undertaken and 
identified that nine persons had been charged with 16 offences of assault of a public officer under section 318(1A) 
of the Criminal Code; five accused have pending court appearances; two arrest warrants have been issued for 
non-appearance; one person pleaded guilty and was fined $2 000; one person pleaded guilty, but did not appear at 
sentencing; and one person pleaded guilty to an alternative charge under section 318(1)(d) of the Criminal Code. 
No-one was charged with threats under section 338B(2) of the Criminal Code. 
I can give the member details of the charges under section 318(1A) of the Criminal Code. They are as follows. On 
5 April 2020, a 53-year-old male allegedly spat at a hospital worker at Fiona Stanley Hospital emergency department, 
saying he had COVID. He was charged but failed to appear at Fremantle Magistrates Court on 15 June 2020, and an 
arrest warrant was issued. On 6 April 2020, a 24-year-old male who was a patient at Bunbury Hospital’s COVID-19 
isolation ward allegedly deliberately coughed on four nurses. He was charged and remanded for legal advice to 
Perth Magistrates Court on 16 November 2020. On 7 April 2020, at North Perth, a 37-year-old male was asked to 
leave a bus by the bus inspector due to his behaviour. He allegedly threatened and spat at the bus inspector, saying 
he had COVID-19. He was charged and was listed to appear in Perth Magistrates Court for a plea; that would have 
happened last week, but I do not have any further information on that. On 28 April 2020, a 30-year-old male allegedly 
spat at a police auxiliary officer at Perth watch house and whilst being restrained, he shouted that he had coronavirus. 
The charge was initially amended to section 318(1A), then amended again to a charge of assault of a public officer 
under section 318(1)(d) of the Criminal Code, to which he pleaded guilty; the sentence was a conditional suspended 
imprisonment order. On 28 April 2020, a 17-year-old male spat at arresting police officers at Joondalup Police Station 
and Banksia Hill Detention Centre, saying he had COVID-19. He was charged with four offences and pleaded guilty 
at Perth Children’s Court. He was remanded for sentencing on 14 October 2020; however, he did not appear and 
an arrest warrant was issued. On 28 April 2020 at Gosnells, a 54-year-old male allegedly spat at a police officer. At 
the time he indicated that COVID-19 was real and that the officer would die. He was charged and is due to appear at 
Armadale Magistrates Court for a first appearance on 8 December 2020 on this and other charges. On 29 April 2020 
at Geraldton, a 19-year-old female allegedly spat at a police officer, saying she had coronavirus. She was charged 
and was due to appear at Geraldton District Court on 2 November. On 4 May 2020 at Rockingham, a 35-year-old 
male allegedly coughed and spat in the direction of police officers whilst being searched, saying after arrest that he 
had COVID-19. He was charged and is due to appear at Rockingham Magistrates Court for trial on 8 January 2021. 
Finally, on 7 May 2020 at Leederville, a 43-year-old male blew heavily on a police officer, saying he had COVID-19. 
He was charged and pleaded guilty at Perth Magistrates Court, and was given a $2 000 fine. 
Hon MICHAEL MISCHIN: So far we have had some nine individual cases and the most that has been done is 
a $2 000 fine for this heinous behaviour that was meant to be deterred by these increased penalties of imprisonment 
and the like. It has been said that the purpose of extending the time in respect of these matters is slightly different 
from that of the Emergency Management Amendment (COVID-19 Response) Act 2020. In that legislation it is to 
address the need for orders to direct the way that the community functions to address the risks of COVID-19, for 
about six months from April, in case the emergency continues. In this case, however, we are told that it is to address 
the problem of maintaining a suitable sentence after 4 April. Is that correct? 
Hon STEPHEN DAWSON: It has a dual function. It allows us to sentence people after 4 April, but it also sends 
the message to our frontline people that we value their work and that they should not be threatened during this 
COVID-19 pandemic. 
I earlier gave the honourable member information about a 19-year-old female who allegedly spat at a police officer 
in Geraldton on 29 April. I indicated that she had been charged and was due to appear at Geraldton District Court 
on 2 November. I have just been advised that she was sentenced to 12 months’ imprisonment. 
Hon MICHAEL MISCHIN: That is a bit more like it. I thank the minister. I posit the two examples I asked about 
on the last occasion this legislation was before the chamber, in its original form. Perhaps the minister can put an 
answer on the record. I will outline two scenarios. Firstly, let us assume for a moment that the extension sought 
by the government is granted up to 4 October 2021 for the operation of these increased penalties. At some time 
before 4 October 2021, an offender commits an offence in circumstances that attract the increased penalties. 
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However, the offender is charged with the offence after 4 October 2021. The offender is convicted and sentenced 
after 4 October 2021, when the provisions have expired. Will that offender be liable to the greater penalties or to 
the default base penalties under sections 318 or 338B?  

Hon STEPHEN DAWSON: I am told that they would be captured by the default penalties. 

Hon MICHAEL MISCHIN: Scenario 2 is that sometime between now and 4 October 2021, an offender commits 
an offence in circumstances that attract the increased penalties and the offender is charged with that offence before 
4 October, when the provisions are still in operation, but is convicted and sentenced after 4 October 2021. Will the 
offender be liable to greater penalties or to the default penalties? 

Hon STEPHEN DAWSON: It would be the default penalty. 

Hon MICHAEL MISCHIN: Thank you. That confirms my understanding of the situation, which I tried to put 
forward on the last occasion. That being so, why has the government has not sought to include some kind of savings 
provision? If the objective is to ensure that potential offenders are deterred from spitting, coughing or otherwise 
threatening or infecting police officers and other public officers with COVID, why is there not a savings provision 
so that if someone commits an offence before the expiry of the increased penalties and is charged at any time with 
that, they will still be subject to the increased penalties? If I were to give legal advice to someone in my responsibility 
to my client who is charged with this offence, I would suggest that they seek a trial or sentencing date after 
4 October 2021 when they would not be subject to the aggravated increased penalties. Does the minister agree 
with that as a strategy? 

Hon STEPHEN DAWSON: Obviously, I am not a lawyer, so it is not for me to give legal advice or to agree. 

Hon MICHAEL MISCHIN: I accept that. Perhaps I should have framed that the other way. If I were to give that 
sort of advice and it were to be followed, my client would be subject to only the non-aggravated penalties. Any 
deterrent effect that is sought to be achieved, especially for those who have absconded and may not be caught, 
would be lost. Why has the government not included some kind of transitional saving type provision to ensure that 
this increased penalty will, in fact, stick? 

Hon STEPHEN DAWSON: My advisers tell me that they wanted to affect the Criminal Code as little as possible. 
It would still be regarded as an aggravated circumstance even if they were to be charged and convicted after 4 October. 
The member gave the example of people who abscond. People who abscond would also get charged with that act, 
so they would be penalised multiple times. The decision was made, a number of things were thought through at 
the time, and this is where it landed. 

Hon MICHAEL MISCHIN: I will not pursue the matter much further, unless the government wishes to amend 
these provisions to make real the potential punishment for those who are intended to be deterred in this fashion. 
I make the point that an aggravated penalty with a mandatory punishment is available for someone who does bodily 
harm and threatens COVID. If they happen to be sentenced, or convicted and sentenced, after 4 October next year, 
that will not apply. It may be that the magistrate or judge will take that into account, but the mandatory nature of that 
condign punishment will not be applicable. They could not be sentenced on that basis. Particularly in the case of those 
who have absconded and may not be caught and brought to justice before 4 October, the government will not meet 
its claim that it is deterring offenders and protecting public officers and others from this sort of behaviour. That is 
a matter for the government. 

Hon STEPHEN DAWSON: We do not propose to make any amendments on that issue to the bill before us. 
However, should the bill pass as it stands with a six-month extension, that would give us three extra months during 
which these expanded penalties will apply. That would enable us to get more offenders charged and, hopefully, 
convicted. It will certainly be more than would be the case if it were only a three-month extension. I think 
Hon Michael Mischin is trying to be helpful in suggesting an amendment, but I suggest that he could be very helpful 
if he supported the six-month extension that is before us.  

Clause put and passed. 

Clause 4: Section 318 amended — 
Hon COLIN de GRUSSA: At clause 1, we countenanced and discussed the various merits of the extension 
proposed by the government and the amendments on the supplementary notice paper proposed by me. I am not 
convinced that there is any need to extend these provisions for the full six months. In fact, three months will be 
ample time. That will also allow Parliament to revisit these extraordinary powers and determine their necessity based 
on the latest information at the time. It will not be difficult to prepare a bill such as this. It is a simple bill and would 
be possible. The government is well aware of the date of expiration; therefore, the government of the day could 
make it its first order of business should it wish to do so. On that basis, I see no reason why three months will not 
be enough. I move — 

Page 3, line 7 — To delete “18” and substitute — 

15 
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Hon STEPHEN DAWSON: It will be no surprise that the amendment on the supplementary notice paper is not 
supported. A number of cases are currently before the courts relating to serious assaults against public officers 
committed in the context of COVID-19. Following the sunset date, the higher penalties will be removed from the 
Criminal Code and will not be available for sentencing for any cases that were not finalised before the sunset date. 
The Commissioner of Police has expressed that the government’s proposal for a six-month extension is an appropriate 
time frame, having regard to the progression of these criminal matters. It is important that the higher penalty 
continue to be available for the duration of the COVID-19 pandemic to have a deterrent effect on that abhorrent 
behaviour, and to reflect the seriousness of the conduct for sentencing purposes. Hon Colin de Grussa’s proposal 
to reduce the extension of the sunset date from six months to three months could cause uncertainty for victims of 
these serious assaults, as it will not properly account for the progression of these criminal matters. We will not 
support this amendment. 
Hon TJORN SIBMA: I will not detain the chamber too long on debating this clause, suffice it to say that we 
support the amendment. The justification against it is, I am sorry to say, a nonsense. It is completely unsubstantiated 
fearmongering with not a shred of evidence to support it. 
Hon COLIN de GRUSSA: The minister asserts that the provisions will expire and therefore the penalties or 
convictions in progress will not occur or people will be penalised under a lesser penalty. However, it is up to the 
government to extend the provisions. That will happen regardless of the sunset date. I do not accept that as an 
argument at all and encourage members to support this amendment. 

Division 
Amendment put and a division called for, the Chair casting his vote with the ayes. 
Bells rung and the committee divided. 
The CHAIR: Order! Hon Colin Tincknell, I urge you to go to the standing orders where you will find there is an 
expressed prohibition against any member ever passing between the Chair and the committee table. 
A member interjected. 
The CHAIR: There is a further order that says you do not address the Chair when you are not in your place. 

Division Resumed 
The division resulted as follows — 

Ayes (20) 

Hon Martin Aldridge Hon Diane Evers Hon Michael Mischin Hon Aaron Stonehouse 
Hon Robin Chapple Hon Donna Faragher Hon Simon O’Brien Hon Dr Steve Thomas 
Hon Tim Clifford Hon Nick Goiran Hon Robin Scott Hon Colin Tincknell 
Hon Peter Collier Hon Colin Holt Hon Tjorn Sibma Hon Alison Xamon 
Hon Colin de Grussa Hon Rick Mazza Hon Charles Smith Hon Ken Baston (Teller) 

 

Noes (11) 

Hon Alanna Clohesy Hon Laurie Graham Hon Martin Pritchard Hon Darren West 
Hon Stephen Dawson Hon Alannah MacTiernan Hon Matthew Swinbourn Hon Pierre Yang (Teller) 
Hon Sue Ellery Hon Kyle McGinn Hon Dr Sally Talbot  

            
Pairs 

Hon Jacqui Boydell Hon Adele Farina 
Hon Jim Chown Hon Samantha Rowe 

Amendment thus passed. 
Clause, as amended, put and passed. 
Clause 5: Section 338B amended — 
Hon COLIN de GRUSSA: We have had the same debate for the previous clauses. I move — 

Page 3, line 12 — To delete “18” and substitute — 
15 

Hon TJORN SIBMA: I indicate once again support for the amendment for exactly the same reason as proffered earlier. 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 6 put and passed. 
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Clause 7: Section 2 amended — 
Hon COLIN de GRUSSA: I move — 

Page 4, line 10 — To delete “October” and substitute — 
July 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 8 put and passed. 
Clause 9: Section 2 amended — 
Hon COLIN de GRUSSA: I move — 

Page 5, line 10 — To delete “October” and substitute — 
July 

Hon STEPHEN DAWSON: I indicate that the government will not support this amendment. The government’s 
proposal for a six-month extension of the sunset provision achieves what we think is the right balance between the need 
to ensure that the operative provisions are linked to the pandemic emergency, and that these extraordinary powers are 
brought back to Parliament within an appropriate time frame for further consideration. Although Western Australia 
and other states and territories have done exceptionally well to minimise the spread of COVID-19, the greatest 
threat of the pandemic in WA is international arrivals from countries severely impacted by the pandemic and also 
international maritime and cargo operations. It is therefore vital that the section 72A powers continue to be available 
for the duration of the state of emergency in respect of COVID-19. This is to ensure that if there is a need, the 
emergency powers can be used to maintain or re-establish border controls and implement appropriate quarantine 
and COVID-19 health testing. The continuation of the section 72A provisions are essential for contact tracing and 
the management of public registers, which are important in the event of an outbreak. This clause relates to the 
Emergency Management Act 2005 and the Emergency Management Amendment (COVID-19 Response) Act 2020. 
The clauses that were amended earlier related to a different act. It is for these reasons that we support the six-month 
extension. 
Hon COLIN de GRUSSA: I accept that the section 72A powers need to be available for the duration of the 
COVID pandemic. We do not know how long the pandemic will last. A six-month extension may not be long 
enough. Indeed, a 12-month extension may not be enough and a three-month extension may or may not be enough, 
but there is always the option to extend these provisions and that is what we are seeking to do here. It is absolutely 
not about letting these provisions expire. It is about giving adequate time for the Parliament to consider the provisions 
to ensure that they are necessary and needed at the time and to extend them if they need to be extended. I do not 
believe the provisions will expire because, obviously, after the next election the government of the day will certainly 
make it a priority to ensure that they do not expire and that the powers under section 72A continue for as long as they 
are needed with the oversight of the Parliament of Western Australia to ensure that Western Australians are safe and 
that we do all that we can to keep them that way, especially given the arrivals coming into the state, which will 
increase with the changes to border measures. Again, I do not think the shortening of this provision to three months 
is a hindrance to ensuring that these powers stay in place. The government will have to ensure that it brings the 
appropriate amendment to this place after the election if it is re-elected. 
Hon STEPHEN DAWSON: Through you, Mr Chair, I ask Hon Colin de Grussa, the mover of this amendment, 
whether he is willing to give the chamber a guarantee that when the next government brings in legislation before 
3 July, if this amendment passes, that he will guarantee to give support to a clause extending the powers under 
section 72A. 
Hon COLIN de GRUSSA: I find it very interesting that the government wants me to give a guarantee of support 
for an extension to a provision that we do not know we will need. We do not know where we will be. It will be 
a different Parliament, and I may not even be here. Regardless of whether I want to make a commitment like that, 
I feel that that is quite extraordinary. The justification for the extension of these provisions will need to be made 
by the government of the day and the members of this and the other place will have to decide whether they support 
that extension, and that will always be the case. 
Hon TJORN SIBMA: I support the amendment moved by Hon Colin De Grussa but not without first recognising 
what was a silly piece of politicking. It was absolutely unnecessary and, to be perfectly honest, it undermines the 
minister’s previous contribution on this bill. Of course, any responsible government faced with the continuation 
of a pandemic with bring in appropriate legislation at the time. The point is that sufficient time is available from 
13 March onwards until July. I hope that a future government—indeed, even, sadly, a future McGowan government—
would have the competence and capacity to draft a five-page bill to respond to the circumstances at the time in the 
appropriate way. I hope the minister can give me a guarantee that he will be part of a capable government that is 
able to do that. 
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Hon STEPHEN DAWSON: Obviously, the honourable member is entitled to his opinion but to suggest that I am silly 
is beneath him. Certainly, he has not had the opportunity to sit at the table as I have, and I hope that he does not get it for 
a very long time. As somebody who has sat here over the past few years, it is not as easy to get a piece of legislation 
through this place as one would imagine. There are archaic standing orders and some members have unlimited speaking 
times. It takes an inordinate amount of time to get legislation through this place. It is one thing to give proper scrutiny to 
legislation but it is another thing to drag things out. Given that Hon Colin De Grussa suggested in his contribution that 
section 72A is important, I was seeking an undertaking from him to support that provision when the legislation comes 
before us. Obviously, it is disappointing that he has not given that undertaking, but so be it. That is his choice. 
Hon COLIN de GRUSSA: Noting that the guillotine is about to drop, I do not want to extend this debate any longer 
than is necessary. 
Hon Michael Mischin: The bill might not pass if the time runs out! 
Hon COLIN de GRUSSA: That is right! I did not say that I would not support an extension. It is up to the 
government of the day to provide the evidence that an extension is necessary. That is what I said to members of this 
place. If I am a member of this place after the election, I certainly commit to scrutinise any proposed legislation to 
extend these powers and review the evidence that suggests that they need to be extended for whatever period the 
government of the day comes up with. 

Division 
Amendment put and a division taken, the Chair casting his vote with the ayes, with the following result — 

Ayes (20) 

Hon Martin Aldridge Hon Diane Evers Hon Michael Mischin Hon Aaron Stonehouse 
Hon Robin Chapple Hon Donna Faragher Hon Simon O’Brien Hon Dr Steve Thomas 
Hon Tim Clifford Hon Nick Goiran Hon Robin Scott Hon Colin Tincknell 
Hon Peter Collier Hon Colin Holt Hon Tjorn Sibma Hon Alison Xamon 
Hon Colin de Grussa Hon Rick Mazza Hon Charles Smith Hon Ken Baston (Teller) 
 

Noes (11) 

Hon Alanna Clohesy Hon Laurie Graham Hon Martin Pritchard Hon Darren West 
Hon Stephen Dawson Hon Alannah MacTiernan Hon Matthew Swinbourn Hon Pierre Yang (Teller) 
Hon Sue Ellery Hon Kyle McGinn Hon Dr Sally Talbot  

            
Pairs 

Hon Jacqui Boydell Hon Adele Farina 
Hon Jim Chown Hon Samantha Rowe 

Amendment thus passed. 
Clause, as amended, put and passed. 
Title put and passed. 

Report 
Bill reported, with amendments, and the report adopted. 

Third Reading 
Bill read a third time, on motion by Hon Stephen Dawson (Minister for Environment), and returned to the 
Assembly with amendments. 

ENVIRONMENTAL PROTECTION AMENDMENT BILL (NO. 2) 2020 
Assembly’s Message 

Message from the Assembly received and read notifying that it had made the amendments requested by the Council. 
As to Committee Stage 

On motion by Hon Stephen Dawson (Minister for Environment), resolved — 
That consideration of the Legislative Assembly’s message be taken forthwith in Committee of the 
Whole House. 

Committee 
Resumed from 10 November. The Chair of Committees (Hon Simon O’Brien) in the chair; Hon Stephen Dawson 
(Minister for Environment) in charge of the bill. 
Clause 4: Section 48AA amended — 
Progress was reported after the committee resolved to request the Assembly make an amendment. 
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The CHAIR: We are considering the Environmental Protection Amendment Bill (No. 2) 2020. It is bill 182–3, 
since we have received message 144 from the Assembly. We had previously considered some clauses of this bill 
and we now arrive to reconsider clause 4, “Section 48AA amended”. 

Clause put and passed. 
Postponed clause 2: Commencement — 
The clause was postponed on 10 November after the committee resolved to request the Assembly make amendments. 

The CHAIR: Members will recall that clause 2 was previously deferred until after clause 4. We shall now go back 
to clause 2, “Commencement”. 

Postponed clause put and passed. 

Clause 5 put and passed. 
Title put and passed. 

Report 
Bill reported, without amendment, and the report adopted. 

Third Reading 
Bill read a third time, on motion by Hon Stephen Dawson (Minister for Environment), and passed. 

CRIMINAL LAW (UNLAWFUL CONSORTING) BILL 2020 
Second Reading 

Resumed from 23 June. 

HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [5.57 pm]: I rise as 
the lead speaker for the Liberal opposition on the Criminal Law (Unlawful Consorting) Bill 2020 and indicate at 
the outset that we will be supporting the bill, although I point out that there are a number of amendments on the 
supplementary notice paper, which I will come to in due course. The Criminal Law (Unlawful Consorting) Bill 
seeks to introduce a regime that, according to the second reading speech, will assist to fight organised crime by 
disrupting communication and networking between convicted offenders who engage in organised criminal activity. 
The idea of organised criminal activity is very, very broad. Two people getting together and deciding that they 
are going to break into a house can be considered organised criminal activity. I think what the government has in 
mind in particular is the idea of people in a particular milieu—gangs and the like—who may well plot far more 
sophisticated offences over a period of time, which we might ordinarily regard as organised crime. Outlaw motorcycle 
gangs are one example that was posited by the government in the other place and by various speakers, but of course 
it need not be limited to that. Any form of collusion with a view to some criminal activity could fall within that 
category. Most commonly, of course, it would be seen in the sphere of drug trafficking and drug dealing, but it 
can also be in the sense of fraud, standover tactics, extortion and other gang activities; but it is a broad concept. 

Organised crime entities were referred to during the second reading speech. At that stage, the Leader of the House 
was referring to not only those involved in domestic and global illicit drug markets—fraud, smuggling and the like—
but also sexual exploitation of children, corruption generally, money laundering, firearm offences and cybercrime. 
The Leader of the House said — 

These organised crime entities operate under a veil of secrecy designed to avoid law enforcement attention 
and to ensure their criminal operations can continue. The very nature of an organised crime group requires 
considerable communication and networking. This bill targets that very reliance on communication and 
networking. 

The consorting provisions within the Criminal Code are focused on drug trafficking and child sex offences. This 
bill intends to go much further than that and correct some of the problems with the current regime. There used to 
be more general consorting offences. 

Sitting suspended from 6.00 to 7.00 pm 
Hon MICHAEL MISCHIN: Before the dinner adjournment, I was observing that there are currently some 
anti-consorting provisions in the Criminal Code. In the past, there have been anti-consorting provisions in the 
Criminal Code and other legislation and, indeed, the non-custodial or parole legislation that this state has had for 
many decades now has a provision for something like a non-consorting regime. People released on parole or released 
under some community service or non-custodial service provision can be the subject of constraints as to who they 
associate with and under what circumstances. 

This legislation plans to incorporate all that and update it in one body of work. I note that the government has drawn 
on the experience of other jurisdictions. I recall that in the lead-up to the last election, I had the Solicitor-General 
look at anti-consorting legislation in other jurisdictions. Those pieces of work could not be perfected before the 
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Barnett government lost office, but I am pleased to see that they have been picked up and developed. The regime 
that is proposed by the government seems to be a sensible one, albeit we think certain elements of it can be refined 
and improved upon, and a few questions need to be answered and issues explored in due course. 
The objects of the legislation are set out in clause 6 of the bill more formally than they were in the second reading 
speech. It states — 

The objects of this Act are to disrupt and restrict the capacity of convicted offenders to organise, plan, 
support or encourage the carrying out of criminal activity. 

Convicted offenders are defined in clause 3 of the bill. It is a broad definition that can embrace just about any offender 
because it includes a person against whom a conviction has been recorded for one or more of some five types of 
offences or a person who is declared to be a drug trafficker pursuant to the Misuse of Drugs Act 1981. The sorts 
of offences can be any indictable offence—child sex offences and so forth—against the state, the commonwealth 
or any territory. The legislation potentially will have very broad operation. As I have mentioned, some kind of 
collusion, organisation or planning between people can occur in a variety of circumstances and at just about any 
time. If two criminals come together under circumstances in which they know each other or want to know each other, 
of course there is the potential to plan some kind of criminal activity. “Criminal activity” is not defined in the 
legislation, but one would think that it is more than simply petty offending; it is something of consequence. 
The means of obtaining an unlawful consorting notice—this legislation turns on obtaining a notice—is set out in 
part 2. The process is essentially that anyone in the police service of the rank of commander or above can issue 
a notice if the person sought to be restrained is at least 18 years of age; is someone who has consorted, is consorting, 
or is likely to consort with another convicted offender within the definitions in the legislation; and the prescribed 
officer—namely, someone of the rank of commander or above—considers that it is appropriate to issue the notice 
in order to disrupt or restrict the capacity of the convicted offenders to organise, plan, support or encourage the 
carrying out of criminal activity. 
The legislation provides for a very broad range of possibilities, and there is evidence from other jurisdictions to show 
that, from time to time, police can misuse that power. This legislation attempts to avoid those sorts of problems. 
One of the more important features of the legislation is the ability for its operation to be overseen and monitored. The 
government has the Ombudsman in mind as the oversight authority. I note that my learned colleague Hon Nick Goiran 
has other ideas about how that scrutiny ought to take place; when his time comes to contribute to the second reading 
debate, he will expand on them. However, there seems to be good reason for far more sophisticated and powerful 
scrutiny than that available to the parliamentary inspector. 
The unlawful consorting notice issued by the prescribed officer can contain certain information and, indeed, must 
specify certain information. That is set out under clause 11. Importantly, an offence of unlawful consorting with 
convicted offenders is set out under clause 8. Clause 8 provides that a person commits a crime if an unlawful 
consorting notice is served on the person and, during the period that the notice is in force, the person consorts with 
a convicted offender stated in the notice on two or more occasions. The notice can contain the names of one or more 
other convicted offenders who fall within the definition in the bill, and that notice will last for three years. If there 
is an element of consorting, an offence is committed. It is an indictable offence, the penalty for which is imprisonment 
for up to five years. A summary conviction penalty is also available. 
There is a variety of defences to a charge of unlawful consorting. My first observation is that these are, in fact, 
defences. That means that they are not something the prosecution must, as a matter of course, overcome beyond 
reasonable doubt as part of the proof of the offence. The fact of the consorting taking place within the meaning of 
the legislation is sufficient to secure a conviction, unless the accused can establish, on the balance of probabilities, 
that he or she can avail themselves of one of the defences available under clause 9. There are two broad categories 
of defence. The first is to prove that the consorting was between persons who are family members and that it 
was reasonable in the circumstances. “Family member” is defined in clause 5, which lists a range of relationships 
that can be established as falling within the concept of a family member. Clause 5(2) has a much broader definition 
of “family member” for Indigenous persons—namely, Aboriginal persons or Torres Strait Islanders. In addition 
to a family member being a spouse and all the usual sorts of relationships that one would consider as family 
relationships, as clause 5(2) states — 

… a person is a family member of another person who is an Aboriginal person or a Torres Strait Islander 
(an Indigenous person) if, under the customary law and culture of the Indigenous person’s community, 
the person is regarded as a member of the extended family or kinship group of the Indigenous person. 

That provision is particularly vague because it is very much a subjective test. We will see just how effective that 
exemption is. 
A further set of defences fall under clause 9(2), which states — 

… to prove that the consorting — 

(a) occurred in the course of 1 or more of the following — 
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Nine different circumstances are enumerated and described in clause 9(2). The opposition has a particular concern 
about subparagraph (viii), which states that the consorting occurred in the course of — 

activities undertaken by members of an organisation of employees registered under the Industrial Relations 
Act 1979 Part II Division 4, or the Fair Work (Registered Organisations) Act 2009 (Commonwealth), for 
the purposes of the business of the organisation; 

When the last government sought to introduce the Criminal Organisations Control Bill, we heard a lot of complaints 
from the then Labor opposition about the potential criminalisation of organisations—everything from chess clubs to 
bicycle clubs—and of course unions seemed to be a concern. An exemption was built into the legislation about that. 
But what is being sought here is of rather a different character. The provision says that a convicted offender is someone 
whom a police commander or above thinks needs to be constrained by a notice that says that they cannot consort with 
a number of other people who are named because the risk of them organising some criminal activity is too high. 
Nevertheless, they would be able to associate if they happen to be members of a union organisation. It is all very well 
to limit association to “the purposes of the business of the organisation”, but as we have learnt to our cost over the 
last decade or so, some unions, unfortunately, have criminals as members and some misuse the authority that they 
have within those organisations for the purposes of extortion and other criminal conduct that perverts the proper purpose 
of those organisations, and they use the power that those organisations may be able to wield for undesirable and criminal 
activities. However, in this legislation we are contemplating making a specific exception for those criminals. Apparently, 
criminals consorting with each other can be too great a risk unless, of course, they happen to be members of a union. 
There seems to be no good reason that that exception should be in the legislation. If it is thought that that is important—
that somehow they should be allowed to consort for the purpose of the business of the organisation—and it is to be taken 
on trust somehow that that is all they will be doing and that the risk, however great, they may consort for criminal 
purposes ought to be allowed, then it also ought to be permitted for other relationships. One wonders why there is any 
limitation at all. In due course, I will give the government the opportunity to explain how this provision is intended 
to work and what safeguards will allow the legislation to still achieve the purpose for which it is said to be intended, 
but, as presently advised, we will be moving an amendment to delete that exception and that defence. 
The other provision that I would like to have further information about is in subparagraph (ix), which is to the effect 
that it is a defence to a charge of a crime—that is, the breach of an anti-consorting notice—to prove that the consorting 
occurred in the course of, if the person charged is an Indigenous person, fulfilling a cultural practice or obligation 
of the customary laws or traditions of the Indigenous person’s community. Again, that is largely subjective. Once 
again, why is there an exception for Indigenous persons and no-one else who may have a legitimate cultural practice 
or obligation under the customary laws or traditions of that person’s community? Why is the risk acceptable in the 
case of an Indigenous person and not acceptable for any other ethnic, cultural or religious group? That needs to be 
explained. If the purpose of this legislation is to stop convicted offenders from associating with each other because 
the risk of them being in each other’s company is so great that, without them having committed any offence, the 
authorities say that they cannot be in the same room or in each other’s company—and if they are in each other’s 
company, they commit a crime, and it is not a question of whether they actually are plotting a crime, but the fact that 
they are in company with each other is too great a risk—why is it that Indigenous people do not also present that 
sort of level of risk? Perhaps Indigenous criminals consorting with each other is somehow thought to be acceptable. 
I do not understand that reasoning and certainly not the logic. That needs some explanation and development. If 
this is meant to be a last resort, there ought to be no exceptions on the basis of cultural practice or obligations of 
customary laws or traditions of one’s community. I am sure that a number of ethnic groups and demographics have 
their customs, traditions and the like and feel very strongly about them, but if they happen to associate and fall 
foul of a notice, they will have committed a crime to which there is no defence, even though that association may, 
in those circumstances, be entirely innocent. That needs to be explained. 
Hon Nick Goiran will have more to say about oversight of the regime established by the legislation. I seek to make 
only one further observation, and that is about the reporting and review. There is no amendment on the supplementary 
notice paper at the moment about the review clause, clause 34, which provides for a review of the legislation after 
its third anniversary. In the past, we have had rolling reviews at regular periods to see how the legislation is operating. 
Given the concerns that were voiced even during the second reading debate, based on the experiences of other 
jurisdictions, it is probably a good idea to have a rolling review every several years—three years, five years; it does 
not much matter—to see how the legislation is operating. I think it is more important in this regard for one reason. 
It has emerged that the Attorney General seems to have difficulty being able to get material together to advise the 
Parliament about legislation that has been routinely used for something like 14 years, such as the Dangerous Sexual 
Offenders Act. He cannot tell us how many applications have been made from year to year, how many have been 
successful, how many have been appealed and so forth. Yesterday, in answer to a question I posed, he told us that 
the WA Office of Crime Statistics and Research is now in the process of trying to gather information and the like, yet 
it appears that there are vast gaps in this government’s ability to provide comprehensive, or in fact any, worthwhile 
information about criminal matters over which it is supposed to be responsible. 
Earlier today, I think the minister dealing with the COVID-19 Response Legislation Amendment (Extension of 
Expiring Provisions) Bill did the best he could with the information he had available. However, as was made plain, 
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records of many prosecutions and the like are patchy to say the least and not easily accessible. I will reflect further 
on this, but there is an argument that in the case of this legislation, as with other bills we have considered, a review 
should not be simply a one-off after three years. Having particular regard to the potential for abuse of the powers that 
are available to the police and whether there should be an oversight body, there should be more regular reviews and 
reports to Parliament, as there are in many other instances when police powers are extraordinary. That has occurred 
with covert operations, anti-terrorist detention and all that sort of thing. I simply float that at this stage, and perhaps 
the minister can consider whether it is something the government might entertain introducing in line with other 
legislation. Apart from anything else, this legislation will presumably outlive this government. I do not mean that in 
a petty way, but simply say that at some stage, governments change. I am sure that if the Labor Party were in opposition, 
it would also be interested in the performance of legislation of this character to ensure it is being properly utilised and 
the like, rather than relying on anecdotal evidence and complaints from time to time. The minister may wish to 
consider that before we conclude our debate on and consideration of the Criminal Law (Unlawful Consorting) Bill. 

Otherwise, I indicate once again our support for the legislation. I think it is a very worthwhile exercise to try to 
limit the ability of criminal elements in our society to pool their resources. I note that “consorting”, within the meaning 
of the legislation, extends to any communication, direct or indirect, so it does not even have to be a physical 
association. We will update the operation of the law in that regard, which allows for electronic communication and 
the like. How that will be determined in a particular case is something that perhaps might be explained. But it is 
a worthwhile and very worthy exercise, and, as I have said, it was being considered by the last government. I hope 
that it works and it will have a meaningful effect on those who would otherwise seek to exploit our society for their 
own gain at our society’s expense. We will support the bill, but we will propose some improvements. 

HON ALISON XAMON (North Metropolitan) [7.25 pm]: I rise as the lead speaker on behalf of the Greens to 
make a contribution on the Criminal Law (Unlawful Consorting) Bill 2020. The bill has a relatively simple policy 
outcome; that is, it makes it possible for a police commander or a more senior officer to issue an unlawful consorting 
notice against an adult. I will say from the outset that the Greens are pleased to see that it is not intended for these 
laws to apply to children. 

Specifically, the bill is intended to deal with adults who have been convicted of an indictable offence or a child 
sex offence or who are a declared drug trafficker under the Misuse of Drugs Act and who have or are suspected 
by the officer on reasonable grounds to be likely to consort with another person who also has been convicted of one 
of the offences that I just listed or is a declared drug trafficker under the Misuse of Drugs Act, and that is provided 
that the officer considers it appropriate to issue the notice in order to disrupt or restrict the capacity of those named 
in the notice to commit that indictable offence. That is simply the mischief that this bill is trying to address. The issue 
of a notice, therefore, is going to involve a degree of crystal ball gazing. A notice can be issued against a person 
who has not consorted with another convicted offender, but is predicted by the officer to be likely to do so at some 
predicted time in the future. A notice is issued in order to disrupt predicted indictable offending. Like any prediction, 
it needs to be noted that it may not necessarily be accurate. 

The explanatory memorandum outlines that police commanders and more senior police officers tasked with this 
responsibility will be from within the state crime unit. They are meant to have a particular focus on organised crime. 
I note that the consorting laws are not intended to be used as a general policing tool. It is important that the bill is 
not used for general policing, given what happened in New South Wales, which I will discuss in a moment. 

Indictable offences include either-way indictable offences that can be dealt with summarily. I have sought, unfortunately 
in vain, to ascertain the number of people who met the criterion of having been convicted of an indictable offence in 
Western Australia. The Attorney General has kindly provided me with the figures on the number of people convicted 
in the Supreme Court or the District Court from 2015 to 2019. These figures indicate that around 2 000 different 
people are convicted in those courts each year. The figures range from just over 1 800 in 2015 to just over 2 500 
in 2018. The total number of adults who have been convicted of an indictable offence in those courts is not ascertainable 
because a person who is a repeat offender might end up being counted in multiple years, but not in the same year. 
I am not sure whether that was the point that Hon Michael Mischin wanted to make. In any event, the Attorney General 
has been unable to extract for me the number of people who are convicted in the Magistrates Court on either-way 
indictable offences, but we know that is likely to be a fairly substantial number of people, too. 

“Consort” means to seek or accept the other person’s company or to be in their company. I note that the definition 
of “conviction” in the bill excludes convictions for an offence committed when someone was a minor and spent 
convictions. Under the bill, whether the conviction is spent is relevant, not the age of the conviction. The bill can 
therefore capture very old convictions, unless offenders bother getting them spent. However, upon getting an unlawful 
consorting notice, a restricted person or a person named in the notice can then apply for a spent conviction and, if 
successful, the restricted person can then consider applying for revocation or variation of the notice. I will have 
a little more to say about that in a moment. 

Breach of an unlawful consorting notice occurs if within the three-year duration of that notice, the restricted person 
consorts on two or more occasions with a person who is named in the notice. As I understand it, the reason the bill 
states “2 or more occasions” is to allow for one slip. Under this bill, consorting is established by one communication. 
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The communication does not have to be habitual or even repeated to constitute consorting. However, to constitute 
a crime, it does have to be repeated. The first time the restricted person consorts as defined is not a crime and they 
cannot be charged, but they can receive a warning from the police and perhaps a move-on direction. However, if 
they consort as defined a second or subsequent time, they will be considered to have committed a crime and they 
can be charged. That breach is a crime. Whatever the reason for the consorting, it is still a crime. The purpose does 
not need to be crime related. 

Very importantly, the bill contains a number of defences, including consorting between family members that is 
considered to be reasonable in the circumstances. Other defences include a number of other activities that are 
undertaken whereby consorting is considered to be necessary, such as lawfully working, doing some sort of training 
or getting a health or social welfare service for either themselves or a dependant. I note that “health service” has 
the meaning given in section 7 of the Health Services Act, and that “social welfare service” includes services provided 
by governments and charitable organisations for community welfare, financial assistance, housing and temporary 
accommodation. One question I would like the minister to clarify, please, is whether this defence includes necessary 
consorting while undertaking rehabilitation. I am concerned that it may well be that the category of people that we 
are talking about may need to undertake rehabilitation and I want to ensure that that is a defence, because we certainly 
should not be putting anything into law that would prohibit anyone from being able to undertake rehabilitation. 

There are other defences, such as being able to get legal advice whilst in custody or complying with a written law or 
a court order. Another thing I want to ask the minister is whether the defence that I have just described also includes 
necessary consorting while complying with the terms of a sentence or parole, or specifically with case plans—for 
example, again, attending compulsory counselling or rehabilitation. The minister is probably getting a bit of a theme 
here. I just want to make sure that nothing within this bill in front of us will prohibit people from getting the necessary 
supports that they need to be able to get their lives on track. Importantly, one of the defences is industrial action by 
members of a registered union for the purposes of the business of that union. I am presuming that is in the legislation 
as a defence because it has to be recognised that workers have rights and the bill is not intended to cut across that. 
There is also a defence for Aboriginal and Torres Strait Islander people who are fulfilling cultural obligations. 

The bill specifies that if any purpose of consorting—not necessarily the only purpose—is to avoid the operation 
of an unlawful consorting notice or relates to criminal activity, it is not going to be reasonable or necessary, so the 
defences will be deemed to be inapplicable if the court finds that that was the purpose of the consorting. This is 
aimed at, for example, consorting for criminal purposes under the cover of work or education. Of course, if criminal 
activity is alleged, the person can also be charged with those related offences. That means that any amendment to 
remove these defences is unnecessary because it is quite clear that when people try to use any of these activities to 
provide cover for their unlawful activities, the defences simply will not apply. 

One of the changes made by the Family Violence Legislation Reform Bill 2019, which was recently passed in this 
place, is that when a restraining order is varied, it is a substitute order, and that means that the previous order is 
cancelled. That sensible provision was put forward to ensure that we avoid confusion of having to read multiple orders 
together. As I said, that was an eminently sensible reform. At the briefing, I asked whether the process would be 
similar for this situation, so that the restricted person and the police need refer to only one document instead of two. 
I was surprised that the answer was no and that we would be looking at two documents—the unlawful consorting 
notice will need to be read in conjunction with the notification of the correction. That is a pity because it creates 
scope for confusion that could have been avoided. It is not beyond the wit of our police to look at having a regime 
similar to the restraining orders regime. 

Regarding the scope to make corrections to the list of people with whom the restricted person must not consort, 
I ask the minister to please confirm that the corrections power extends only to deleting names, not to adding names. 

The Criminal Law (Unlawful Consorting) Bill 2020 gives police two new powers. If an officer suspects on reasonable 
grounds that a person has an outstanding notice that needs to be served on them, they can stop them and require them 
to disclose their name, date of birth and address and they can detain them and any vehicle that they are using for 
up to two hours, using reasonable force if necessary to serve the notice on them. The other new power that the bill 
gives the police is to move on a restricted person for up to 24 hours. As I understand it, that is intended to operate 
in a similar way to move-on notices, and can be used if an officer suspects on reasonable grounds that a person has 
breached the unlawful consorting notice. That would be the situation unless the officer was satisfied that the restricted 
person had one of the defences that I previously outlined. The bill contains no requirement for a move-on direction 
to be in writing, unlike the move-on order provision in the Criminal Investigation Act 2006, but that is because that 
act will apply anyway. The bill is effectively an extra head of power for the usual move-on notice process to be issued; 
therefore, the direction must be in writing as required by the Criminal Investigation Act. I ask the minister to please 
confirm for the record that my understanding of that is correct. For the same reason, if a person does not comply with 
a direction from a police officer and does not have a reasonable excuse, that will be an offence that attracts a maximum 
penalty of 12 months’ imprisonment or a $12 000 fine. Similarly, I ask the minister to confirm that a reasonable 
excuse includes the two circumstances that are referred to in section 27 of the Criminal Investigation Act; that is, 
when the person is accessing a place at which they usually reside, shop or work, or they are accessing transport, 
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health, education or other essential services and the person is taking reasonable steps to comply and move out of 
the area. I note that self-incrimination is not a defence for noncompliance with a direction to provide personal 
details or corroborating evidence. 

Apart from the revocation and the variation processes by the Commissioner of Police, which I have already 
mentioned, there are two accountability mechanisms. One is the review clause, which provides for a one‑off 
review after three years. The review must address whether the policy objectives are still valid, whether the 
provisions are still appropriate for achieving those policy objectives and whether the powers given by the 
legislation have been exercised for the purposes of the objects, which are set out in clause 6. Clause 6 states — 

The objects of this Act are to disrupt and restrict the capacity of convicted offenders to organise, plan, 
support or encourage the carrying out of criminal activity. 

The review can also consider any other matters that the minister considers relevant to the operation and effectiveness 
of the legislation. I note that the report needs to be tabled in Parliament within 12 months. 

One of the recommendations made by the New South Wales Ombudsman, who reviewed the unlawful consorting 
laws in that state, was that the review should include input from the New South Wales Bureau of Crime Statistics 
and Research so it could establish quantitative measures of the consorting laws’ effectiveness in preventing serious 
crime. However, no quantitative measures have been developed to measure the effectiveness of this law for the 
purposes of the review, even though a WA Office of Crime Statistics and Research is being developed that will be 
capable of providing independent statistics and evidence-based research. That is a significant shortcoming of this 
legislation. The object of the Criminal Law (Unlawful Consorting) Bill is to disrupt and restrict criminal activity 
and the review clause includes a requirement to review the effectiveness of the act, but the absence of any planned 
quantitative measures is going to compromise the quality of the review. 

The other accountability mechanism is monitoring by the Ombudsman. The Ombudsman is required—it is not 
discretionary—to keep the exercise of powers conferred by the bill under scrutiny. This includes, but is not limited 
to, the mandatory inspection of police records in order to ascertain whether police have complied with the bill. Despite 
the fact that this additional requirement has been put onto the Ombudsman, no new resources have been provided 
for that extra function. From debate in the other place, I note that it is anticipated that the nature of the Ombudsman’s 
scrutiny is going to be to review unlawful consorting notices to check whether they meet the criteria outlined in 
clause 10. The number of unlawful consorting notices for review is expected to be around 1 000. That is 305 out of 
561 known motorcycle gang members who are convicted offenders, plus about 620 child sex offenders. The task of 
review will not be so onerous that extra resourcing is expected to be needed—at least, that has been the response. As 
I said earlier, the concern I have is that the number of people who meet the definition of “convicted offender” and to 
whom this bill could potentially apply, depending on how the police end up exercising their discretion, could end up 
being far more than 1 000 people. In addition, the bill as worded permits the Ombudsman’s scrutiny to be broader 
than just reviewing the unlawful consorting notices. 

The New South Wales Ombudsman’s report states that for the 42 people who were charged under the New South Wales 
consorting law, the Ombudsman accessed charge sheets, fact sheets and briefs of evidence and obtained court transcripts 
of hearings and sentencing. When possible, the Ombudsman also observed court proceedings. That is the level of 
scrutiny I believe our Ombudsman should be applying to the exercise of power under this bill, but there is no indication 
that that will happen. Even if that was the intention, additional funding is not being released in order to facilitate 
a level of oversight that is comparable with what is expected in New South Wales. I suspect that the New South Wales 
Ombudsman’s report might have been quite different if the Ombudsman had not carried out that level of scrutiny and 
investigated more sources of information than simply the police records. Instead, the bill in front of us today sets out 
a pretty minimal level of scrutiny. The Ombudsman has the liberty to scrutinise further, but that is not going to happen 
unless we ensure that he is adequately resourced. I want to know what level of scrutiny Parliament and the public can 
reasonably expect the Ombudsman to apply within the limited resources that his office is being given. 

As I said, I want to be sure that the Ombudsman’s scrutiny will extend to observing or reading the transcripts of court 
hearings. I want to be sure that the Ombudsman will be monitoring the use of police directions. I think this is complicated 
because the bill will result in Western Australia having two sources of authorisations for move-on directions. The 
authority granted by this bill will be far narrower than that under section 27 of the Criminal Investigation Act. For 
the Ombudsman or, for that matter, the Attorney General to ascertain whether a police power to issue a move-on 
direction subject to this bill has been properly exercised, the records of the police, the courts and the Director of 
Public Prosecutions need to distinguish between the two kinds of move-on orders. As far as I am aware, there is no 
system in place to do that. I find that concerning. I ask the minister whether that will be looked at. I want to ensure 
that all relevant police and Department of Justice records will show whether the restricted person is Aboriginal or 
Torres Strait Islander, because the New South Wales Ombudsman found that unlawful consorting notices were 
being disproportionately used against Aboriginal people. I understand that that information will be sought for all 
restricted people and that however that is answered will be recorded, but I ask the minister to please confirm 
whether my understanding of that is correct. It is important that we ensure these laws will not be disproportionately 
and inappropriately applied to Aboriginal and Torres Strait Islander people when it is not warranted or necessary. 
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I want an assurance that the Ombudsman’s scrutiny captures relevant information that is obtained from other 
sources; for example, via a complaint made to the Ombudsman by a restricted person or by an organisation such 
as the Aboriginal Legal Service of Western Australia. I ask the minister to confirm that, please. Clause 27(3) outlines 
that the Ombudsman’s annual report to the minister must include a review of the act’s operation on a particular 
group in the community, if that has come to the Ombudsman’s attention. As I say, it is quite important to ensure 
that other bodies are able to bring concerns directly to the Ombudsman. I draw members’ attention to the recent 
report that was tabled in this place by the joint standing committee oversighting the CCC, which captured the 
Aboriginal Legal Service’s frustrations. It felt as though concerns raised directly with the Corruption and Crime 
Commission were not being heeded. As the New South Wales report has identified, if a potential problem is on 
foot, we need to ensure that the Ombudsman is able to receive concerns from any relevant agency. 
The bill provides that the Ombudsman can, at any reasonable time, enter police premises, with notice to the 
Commissioner of Police, and access and take copies of any police records. Also, the Ombudsman can direct police 
to produce documents or things in their possession or control. Police have to provide a whole range of information. 
In addition, the Commissioner of Police must keep a register and provide that information to the Ombudsman 
regarding how unlawful consorting notices are being exercised. If the Ombudsman is of the opinion that an 
unlawful consorting notice has been issued and that the statutory requirements have not been met, or that it needs 
to be varied, the Ombudsman can recommend in writing to the police commissioner that it be revoked or varied, 
and set out the reasons. If that happens, the police commissioner must, as soon as practicable, notify the minister 
in writing of the recommendation, as well as notify the minister and the Ombudsman of any action taken in 
respect of that recommendation. It is important to note that it will not be compulsory for the police commissioner 
to comply with the recommendation of the Ombudsman, but at least the Ombudsman will provide the minister 
and the police commissioner with a report each year about what monitoring activities have been undertaken by 
the Ombudsman. 
A number of things need to be included within the Ombudsman’s annual report, including information contained 
in the police commissioner’s register; a review of the impact of the operation of the act on a particular group in the 
community, if it has been indicated that there may be a problem; and any observations that the Ombudsman considers 
appropriate to make about how the act is operating. I note that the minister must table that report each year within 
12 sitting days of receiving it, and I ask the minister to confirm that the names of convicted offenders will be redacted 
from any version tabled in Parliament or any public version. That is my understanding, but I would like to get that 
on record, please. Aside from the annual report, the Ombudsman can report to the minister at any time about what 
they are uncovering or can respond to a request from the minister. 
The Criminal Code currently contains two consorting provisions, one in relation to declared drug traffickers and 
one in relation to convicted child sex offenders. These provisions make it an offence to habitually consort with another 
person who is likewise a declared drug trafficker or convicted child sex offender after being warned by any police 
officer not to. Both these offences are now going to be repealed and replaced by the provisions under this bill; 
however, the repeal of the child sex offender provision will not come into effect for 12 months. I understand that 
as part of the transitional period, existing police warnings for convicted child sex offenders not to consort with 
each other will be preserved, as will the defences, and police will not be able to issue any new warnings under the 
Criminal Code provisions; they will have to use the provisions in the bill instead. There is no transitional period 
for the conversion of pre-existing warnings to declared drug traffickers into unlawful consorting notices. 
Clause 24 of the bill deals with disclosure, and disclosure is authorised when the person disclosing is protected 
from civil and criminal liability. I ask the minister confirm that the following scenario is protected: when police 
serve unlawful consorting notices, they will need to ensure that bystanders do not overhear the names of convicted 
offenders, because I understand that there is a risk they may be divulged in a way that would not attract any of the 
protections under the bill. I understand that in practice when police serve the notice and explain it they will refer 
to the people named in the notice, rather than saying their names, but I ask whether the minister could confirm that 
that will be the case, because it would be very concerning if a bystander accidentally ended up disclosing the details 
and found themselves in breach of the law. I also ask the minister to confirm for the record that clause 24 authorises 
the use or disclosure of information in the following circumstances: responding to a freedom of information 
application; providing information to Parliament, including its committees; and providing information to the 
Auditor General. 
The second reading speech refers to the 2014 Tajjour case in which the High Court considered the New South 
Wales version of consorting laws. At that time, it was an offence for a person who has habitually consorted by any 
means with convicted offenders to continue to do so after they had been given an official warning not to consort 
with those particular people. That High Court decision did three things. It provided a history of consorting laws, 
which makes for interesting reading; it considered the meaning of “consort”; and it answered three critical questions. 
Those questions were whether the provisions in the act at that time were invalid, because they impermissibly burdened 
the implied freedom of communication in governmental and political matters, which is contrary to the Constitution; 
whether independently of the freedom of communication I just mentioned there is implied in the Constitution freedom 
of association; and whether the act was invalid because it was inconsistent with the International Covenant on Civil 
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and Political Rights, as ratified by Australia. The High Court did not consider the merits of the fairness of those 
provisions in the act, and, in fact, it was not its role to do so. The question before the court was simply whether the 
law was valid. Like I say, the ruling provides a bit of a history of consorting laws, including vagrancy laws of 
medieval England under which people who were found in the company of gypsies for over a month could be 
considered a felon. Australia and New Zealand have had their own vagrancy laws. I note that WA legislated its 
first vagrancy laws in 1892. These early vagrancy laws were about preventing fraternisation amongst people who 
were considered idle and disorderly. I note that the vagrancy laws gradually evolved to standalone consorting laws, 
and I am happy to say that they evolved to be based on what someone had done rather than simply their identity. 

The standalone consorting laws made it an offence to consort for any purpose, including innocent purposes, but 
obviously we have gradually evolved that to include defences for a range of innocent purposes. That is exactly 
what this bill also does. The High Court delivered five separate judgements, but there were some unanimously 
agreed issues. One was on the meaning of consorting. It also ruled that the bill was not directed at all social interactions 
or communications. There needed to be a deliberate and intentional seeking or accepting of the company of another 
person. It was also unanimous that state legislative powers were constrained by an implied freedom to communicate 
on governmental and political matters. The High Court was also unanimous that freedom of communication on 
governmental and political matters gives Australians our freedom of association and there is no independent freestanding 
right of freedom of association. It also found that states were only constrained from legislating inconsistently with 
the International Covenant on Civil and Political Rights if the commonwealth incorporates it into commonwealth 
law. I said earlier that when the judges diverged about whether the New South Wales version of consorting laws 
was invalid due to unduly infringing on Australians’ freedom of communication on governmental or political matters, 
the majority decided that the laws were valid. But the crucial point is that this was due to how section 93X defined 
“consort”. That definition is different from the definition in clause 3 of this bill. The New South Wales definition 
did not capture every communication between restricted people, whereas the definition in this bill does. 

We know from the Tajjour judgement that consorting laws are capable of unduly burdening the freedom that all 
of us have to communicate with each other on governmental and political matters; it all depends on how they are 
drafted and what exactly they prohibit. It is also clear from that particular case that if consorting laws do unduly 
burden that freedom, at least to that extent they are invalid because they extend beyond the state’s legislative power. 
The definition of “consort” in clause 3 of this bill goes beyond what section 93X did in the New South Wales 
legislation. Section 93X defined “consorting” as consorting by any means, and Tajjour tells us that consorting denotes 
companionship and personal intimacy. However, clause 3 of this bill defines “consort” as, amongst other things, 
to communicate directly or indirectly with the other person by any means, even just once, though one slip will lead 
to only a warning, not a charge. That goes beyond the usual meaning of consorting. I am not certain that the door 
has been closed on the possibility of a High Court challenge to this bill if it is passed. 

The bill explicitly protects one form of communication on governmental and political matters. It contains a defence 
at clause 9 on necessary consorting in the context of industrial action by members of registered unions for the purposes 
of the union’s business. However, there is no defence or exclusion in the bill for any other form of advocacy, 
protest and dissent. Ordinarily, these, as well as industrial action, are expressly protected by Western Australian 
legislation, so to not do so is a substantial departure from what we consider to be usual. The Criminal Organisations 
Control Act 2012, which was introduced by the Barnett government, currently contains a double protection. 
Section 4 sets out the purposes of the act. Section 4(2) states — 

Without derogating from subsection (1), it is not the intention of Parliament that the powers in this Act 
be used in a manner that would diminish the freedom of persons in this State to participate in advocacy, 
protest, dissent or industrial action. 

Sections 100 and 101 set out the defences and provide that associations that occur in the course of a lawful occupation 
or business or lawful political protest or lawful industrial action are to be disregarded if the accused proves that 
the association was reasonable in the circumstances. The out-of-control gathering provisions inserted in the 
Criminal Code in 2012—these were also introduced by the Barnett government—contain exclusions; that is, a public 
meeting or procession for which a permit under the Public Order in Streets Act has been issued and a gathering 
that is primarily for the purposes of political advocacy, protest or industrial action. 

Even our three terrorism laws—the Terrorism (Commonwealth Powers) Act, the Terrorism (Extraordinary Powers) 
Act and the Terrorism (Preventative Detention) Act—all of which were introduced by the Gallop government, 
explicitly exclude from their scope advocacy, protest, dissent and industrial action provided it is not intended to 
cause a person’s death or serious physical harm to a person or to endanger someone else’s life, or to create a serious 
risk to the health or safety of the public. It is important to note that in the past both Labor and Liberal governments 
have recognised, upheld and acted to protect Western Australian’s freedom of communication on governmental 
and political matters. All those acts that I have named are still current. 

I understand that the McGowan government’s policy reason for departing from tradition and not including them 
in this bill is due to the fear that they might not be able to be drafted narrowly enough to prevent convicted offenders 
from consorting for criminal purposes under the cover of a protest. However, I note that that argument does not 
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seem to have been a problem in the drafting of any of the other 10 defences. Certainly, the defence relating to 
industrial action is drafted narrowly, but other more broadly worded defences in the bill will permit consorting 
that is necessary for various other purposes. In addition, every defence in the bill contains three protections against 
the defences being misused, some of which I have already mentioned. Firstly, the onus is on the accused because it 
is a defence. Secondly, the consorting must be necessary for the specified purpose, except, I note, for the first offence 
when “reasonable” is considered to be sufficient. Thirdly, it is statutorily deemed not necessary and, therefore, the 
defence does not apply if it is shown that any of the purposes for consorting were to avoid the operation of an 
unlawful consorting notice or related to criminal activity. 

I do not think that including a defence for advocacy or protest or dissent opens the door to circumvention of this 
law to a greater degree than the other definitions already do. I suspect the problem relates to priority. I think it is not 
being given the same level of significance, hence the same statutory protection, as the subject matter of the other 
defences. Members, I maintain that advocacy and protest and dissent really do matter. We all know that. Think of 
the years of campaigning against Aboriginal deaths in custody that led to the fine default laws. Think of the advocacy 
and protest that finally led to the marriage equality laws and think of the advocacy and protest that continue to stop 
a range of concerns around government cuts, funding cuts and a whole bunch of things. Advocacy, protest and 
dissent are still absolutely needed in a whole range of matters. Think about reconciliation matters and a range of 
environmental matters that need to be addressed. 

The bill’s definition of “consort” is really broad compared with what was decided in Tajjour v New South Wales. 
It captures every single communication between the restricted person and a person who is named on that notice. 
The bill’s definition of “convicted offender” is really broad. It will capture, I think, far more people than the serious 
organised criminals, child sex offenders and drug traffickers who are supposed to be the target of this bill. 

Given the breadth of both those things, the bill really needs to specifically protect consorting that is necessary for the 
purposes of advocacy, dissent and protest. As such, I will move amendments that I will be asking members to support. 
The amendments will do two things. Firstly, the objects clause will be amended, like in the Criminal Organisations 
Control Act, but it will be drafted more narrowly, like in the three terrorism acts. Secondly, there will be an addition 
to the list of defences so that, just like the other defences, any consorting that happens in that context has to be 
necessary, and it is deemed to not be necessary if any purpose is to avoid the operation of an unlawful consorting 
notice or relates to criminal activity. In addition, there will be an extra safeguard against the defence being misused. 
It will apply only to forms of advocacy, protest and dissent that meet the same criteria as those that are already 
stipulated within our three terrorism laws. 

I said earlier that the New South Wales version of the law was reviewed by its Ombudsman. Interestingly, the 
Tajjour case fell within the three-year statutory review period. The Ombudsman’s report is dated April 2016. The 
report of the New South Wales Ombudsman contained 20 recommendations that aimed to ensure an increase in 
the level of fairness of the use of the unlawful consorting law and reduce the negative impacts from their lawful, but 
still inappropriate, use. Like the High Court in the Tajjour case, the Ombudsman did not establish whether the 
consorting law had achieved any measurable crime prevention benefit. He found that all it had done was simply to 
capture innocent behaviour. As I said earlier, the report’s final recommendation was that there needed to be a further 
independent review in three years’ time that included input from the New South Wales Bureau of Crime Statistics 
and Research to ensure that it was capturing quantitative measures of the effectiveness of the consorting law. The 
Ombudsman also considered that any further review should include the identification and analysis of any use of 
the consorting law against disadvantaged and vulnerable people. This was because of what the Ombudsman had 
uncovered during the review. 

The report also analysed the use of the New South Wales consorting law, including comparing how it was being 
used by specialist squads such as the gang squad and the general police. It uncovered some striking differences. 
Whereas the gang squad was using the consorting law to disrupt the hierarchies within gangs linked to serious criminal 
activity, the general police were using the consorting law to eliminate nuisance and minor offending in public spaces. 
That ended up having a consequent disproportionate effect on the people who congregate in public spaces. In those 
instances, we are talking about children and young people, Aboriginal people and homeless people. Unlike the general 
police, the gang squad never, or hardly ever, used the consorting law against children and young people or homeless 
people. About 13 per cent of the people who were subjected to the consorting law by the gang squad were Aboriginal, 
compared with 44 per cent who were subjected to the law by general duties police. This issue of the use of the 
consorting law against disadvantaged and vulnerable people is of genuine concern to individuals and organisations, 
particularly those who gave input to the review. The findings certainly bear out their concerns. 

The bill responds to that validated concern by permitting only police officers who are of a particular rank—in this 
case, we are talking about commanders or above—to issue an unlawful consorting notice, with the intention that 
they will be from the state crime unit, which includes the serious and organised crime division and the sex crime 
division. The bill also contains provisions requiring the Ombudsman to scrutinise the exercise of the police’s new 
powers. As I indicated earlier, I am very concerned about how far the Ombudsman’s scrutiny and resources will 
extend in practice. 
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As I said from the outset, I am very pleased that the bill before us will not apply to people under the age of 18. The 
report from the New South Wales Ombudsman identified a number of additional problems with the consorting law 
as it applies to children, including a high police error rate, incompatibility with laws that prohibit publication that 
a child has offended, and that it obviously contradicted the whole purpose of the Young Offenders Act. As a result, 
the NSW Ombudsman recommended that the consorting law be amended to prevent it from applying to under 
18-year-olds. Therefore, it is right and proper that this bill does not apply to people under the age of 18. I am glad 
about that. I hope that is not amended at any point in the future, because independent oversight has determined 
that that would be entirely improper. 

The limitation of this bill to a “convicted offender”, as defined in the bill, owes its existence to the content of the 
report of the New South Wales Ombudsman. However, the bill does not go as far as the NSW Ombudsman’s 
recommendations, which linked the consorting law with the prevention of serious crime and sought to prevent its use 
to address minor offending. In this regard, the bill will do a couple of things. First, the power to issue an unlawful 
consorting notice will be confined to senior police officers. We are told those officers will come from the unit that 
focuses on serious criminal matters. Second, the bill will allow an unlawful consorting notice to be issued only for 
the purpose of preventing indictable offences. However, as I have said, that covers a pretty broad category of offences. 
I have been unable to ascertain how many people would fall within the definition of “convicted offender”. 

The New South Wales Ombudsman wanted the consorting law to be targeted to a much narrower range of offences. 
The Ombudsman wanted the legislation to focus on serious criminal offending and provided a definition of what 
that should constitute. The report refers to recent or ongoing serious offending and the need for a direct correlation 
between the likelihood that the consorting law would prevent serious criminal offending. That is a significant 
departure from the purposes of the Criminal Organisations Control Act, which refers to serious criminal activity. 

Finally, I want to make some comments about the 2019 report from the WA Ombudsman. Consorting laws are not 
the only tool that we have to deal with serious and organised crime. The 2019 report from the WA Ombudsman, 
which was tabled in Parliament, reported on the five years of operation of the Criminal Organisations Control Act, 
which came into operation in late 2013. The foreword to that report notes that the powers under that act had never 
been exercised. The Ombudsman made nine observations and one recommendation. Observations 1 to 5 indicated 
that the reason the powers had never been used was that it was just too difficult, especially with membership of 
criminal organisations constantly changing, and that similar criminal laws interstate had not been used for much 
the same reasons. The Ombudsman reported that as a result, the police had sought legislative changes. That included 
amendment to the Criminal Organisations Control Act to provide that the declaration of an organisation as 
a criminal organisation could be done executively by the Governor in Executive Council, and that registration or 
recognition of interstate declarations could be done executively by the Attorney General. The other legislative 
change was that, separate from the Criminal Organisations Control Act, a consorting offence be included in the 
Criminal Code similar to the New South Wales version, and also that there be public safety orders and firearm 
prohibition orders. Observation 7 was that what was sought by WA police was similar to the approach used interstate. 
It also talked about the need for continued independent monitoring and identified the range of tools available in this 
state to disrupt and restrict the activities of organisations that are involved in serious criminal activity. It talked about 
a number of laws that we already have in place that can disrupt, including various provisions in the Criminal Code 
and laws around unexplained wealth and fortification removal, telecommunications interceptions and those sorts 
of things, as well as a range of quite serious penalties for a lot of offences, including the maximum penalty of life 
imprisonment for trafficking meth. I would add to the list of tools that have been identified by the Ombudsman—
the report has identified a lot of tools—our existing consorting laws, move-on orders, restraining orders, bail 
conditions, sentencing and parole conditions, post-sentence restriction orders and post-sentence supervision orders. 
The Ombudsman recommended that consideration be given to repealing or amending the Criminal Organisations 
Control Act, yet I note that this bill does not repeal that act. 

As was noted in the Tajjour case, the International Covenant on Civil and Political Rights has been ratified by 
Australia, but not incorporated into domestic law. Of course, that does not stop the state from passing laws that aspire 
to and are consistent with what the ICCPR says. I particularly want to refer to article 21 of the ICCPR, which states — 

The right of peaceful assembly shall be recognized. No restrictions may be placed on the exercise of this 
right other than those imposed in conformity with the law and which are necessary in a democratic society 
in the interests of national security or public safety, public order … the protection of public health or 
morals or the protection of the rights and freedoms of others. 

Article 22 goes on to talk about people having the right to freedom of association and no restrictions being placed 
on the exercise of those rights, other than those that are prescribed by law and are necessary in a democratic society. 
The question for all of us here is whether the bill strikes the right balance or is going beyond what is necessary. 
I acknowledge that the bill specifies that its object is the prevention of crime by convicted offenders, albeit not 
necessarily serious organised crime, but it applies only to convicted offenders, as defined, it does not apply to children 
or to spent convictions and can be used only by very senior police. As I say, it can have a range of defences, including 
defences that are specifically relevant to the culture of Aboriginal and Torres Strait Islander people, and it provides 
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independent compliance monitoring and reporting to Parliament. But I have strong concerns that we may not have 
the balance right within the bill that is in front of us today. I am worried that it captures and criminalises a range 
of conduct that would not otherwise be deemed criminal. I am concerned that the definition of “convicted offender” 
captures far more people than those who are intended to be its target. The bill applies to even one-off innocent 
communications in a way that goes far beyond the usual meaning of “consort”, and the bill applies when people 
have not consorted but police suspect that they are likely to do so. The bill prohibits consorting that is necessary 
for advocacy, protest and dissent, even though we have managed to achieve provisions as defined within our 
three terrorism laws that have managed to protect those rights. The level of compliance monitoring that is intended 
and funded, I think, appears to be far from ideal, and Parliament has not been provided with any evidence of how 
effective these laws are likely to be in preventing serious criminal activity, nor have any measures been developed 
for measuring the degree of the bill’s success in preventing serious and organised crime. 
I have some amendments that I think will ameliorate some of the concerns that I have just articulated. I am concerned 
to ensure that innocent people are not inadvertently caught up in these provisions or that people who have criminal 
records are not going to be punished for engaging in innocent activity. I hope that we are able to get a fulsome 
assessment of the true efficacy of these laws when we finally have the review that will be tabled three years after this 
bill is enacted. I think a lot of it is “we’ll just wait and see”, but it is very important that we draw from the lessons 
of the reports that have been undertaken in other jurisdictions that have identified key errors. I note that this bill has 
attempted to address some of those concerns, but it has not addressed all of them, and I am concerned that maybe 
the scope is too wide. 
HON NICK GOIRAN (South Metropolitan) [8.20 pm]: I rise as we consider order of the day 32, the Criminal Law 
(Unlawful Consorting) Bill 2020. At the outset, I note that the explanatory memorandum tabled by the government 
to accompany this bill states — 

The Criminal Law (Unlawful Consorting) Bill … will introduce a consorting offence to disrupt and restrict 
a convicted offender’s ability to associate or communicate with other convicted offenders for the purposes 
of using or building up organised criminal networks. 

Earlier today, it was disappointing to see that the Leader of the House seemed to transpose those types of parameters in 
respect of the Legislative Council, notwithstanding the fact that schedule 4, paragraph 9, of the standing orders states — 

A person shall not, without reasonable excuse, disobey a lawful order of the Council or of a Committee. 
Why is it that the Leader of the House seems to think that not providing information to this house is the equivalent 
of the unlawful consorting legislation to disrupt and restrict our ability to associate and communicate with each 
other as though members of the Legislative Council are some kind of criminal network or convicted offenders and 
that we should be treated in the same way? 
Nevertheless, it is my view that consorting laws can be a powerful tool that our law enforcement agencies can 
utilise to stop organised criminals from associating or communicating for the purposes of organising and carrying 
out criminal activities. That is my view. However, it appears that the McGowan government considers matters like 
wheel clamping to be more important than fighting outlaw motorcycle gangs and the like. 
Indeed, the Australian Criminal Intelligence Commission report, which is titled “Organised Crime in Australia 2017”, 
described modern organised crime in Australia as follows. I will quote from page 1 of that report. These were the 
comments of Nicole Rose, the acting chief executive officer of the Australian Criminal Intelligence Commission. 
She said — 

Organised crime in Australia is proficient and enduring. It is transnational in nature, technology enabled and 
increasingly functions as a business: employing professionals; outsourcing key activities such as money 
laundering; diversifying into multiple criminal markets; and developing strong, consistent revenue streams 
through involvement in comparatively low-risk activities. 

In our state of Western Australia, we are familiar with the criminal networks that are organised by outlaw motorcycle 
gangs. In recent months, we have again been reminded of the scourge of outlaw motorcycle gangs in our community. 
In June this year, our state newspaper reported a police blitz on organised motorcycle gangs, with police supposedly 
storming the homes and clubhouses of six bikie gangs as part of a month-long operation that yielded hundreds of vials 
of steroids, as well as stashes of cash, drugs and weapons—that being in accordance with the report from the state 
newspaper on 15 June this year. The following month, in July this year, it was reported in The Sunday Times that 
notorious bikie Troy Mercanti had been remanded in custody over a phone call from an alleged Mongols Motorcycle 
Club member who was behind bars on a murder charge at Casuarina Prison. It was reported in the article, from 
19 July — 

Mr Mercanti was arrested on Friday after allegedly again breaching the conditions of a post-sentence 
supervision order that bans him from communicating or associating with members or associates of outlaw 
motorcycle gangs. 

As I understand it, Mr Mercanti has now been accused of breaching the order no less than seven times. 
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It is interesting to note that the phone call between Mr Mercanti and the alleged Mongols bikie prisoner occurred 
on the same day that Mr Mercanti was due in court on older breach charges, but he was excused because he provided 
a medical certificate indicating that he was suffering flu-like symptoms after his return from a Mongols funeral in 
New South Wales. For what it is worth, I find it amazing that a notorious bikie and convicted felon was permitted by 
the McGowan government to fly interstate to attend a gang funeral in July—at the height of the COVID-19 pandemic 
in our nation—and then avoided a court appearance due to suffering flu-like symptoms. How convenient. One has 
to wonder whether Mr Mercanti was tested for COVID-19 by the McGowan government and its regime. That said, 
the article reports that Mr Mercanti was able to attend the funeral after a police prosecutor failed to object to an 
application by Mr Mercanti’s lawyers to allow him to fly to New South Wales. 
The ease with which Troy Mercanti has travelled between New South Wales and Western Australia during the 
COVID-19 pandemic is staggering, particularly when we contrast that with the distraught phone calls my electorate 
office has received from law-abiding Western Australian citizens who have been severely impacted by the McGowan 
government’s decisions and its haphazard travel permit system. It seems that under the McGowan regime there 
are porous borders for criminals and hard borders for law-abiding citizens. 
Despite being permitted to travel to and from New South Wales, Mr Mercanti has now been charged with a further 
breach of his post-sentence supervision order for attending the funeral. Indeed, the article states that Mr Mercanti 
was released on bail under — 

… conditions that “bolstered” the already strict PSSO, which included a ban on “speaking to, communicating 
with by any means, being in close physical proximity with (and) being in a motor vehicle with” outlaw 
bikie gang members or nominees. 

This new consorting offence will give the Western Australia Police Force the power to disrupt outlaw motorcycle 
criminal networks. Unlike the seven post-sentence supervision order breaches alleged against Mr Mercanti to date, 
this proposed consorting offence will apply if a person subject to a notice consorts with any other person on the notice 
on two occasions. I note that the equivalent consorting offence in New South Wales effectively requires four strikes. 
That is, under New South Wales laws, a person commits a consorting offence if they consort with at least two other 
convicted offenders, whether on the same or separate occasions, and the person consorts with each convicted offender 
on at least two occasions.  
In contrast, the consorting offence in the bill requires only two strikes. It will apply if the person subject to the notice 
consorts with one other person on the notice, not two other people, or if they consort with any other person on that 
notice on two occasions. The first question I have is: how effective will this legislation be given the technologically 
advanced methods of consorting now available to organised crime syndicates? I hold some concerns about the 
efficacy of this bill in light of those advanced methods of communication. I note that on page 12 of the 2017 report 
by the Australian Criminal Intelligence Commission, which I referred to earlier, it states — 

The majority of serious and organised crime activities are enabled, to some extent, by the use of technology. 
Technology is attractive to criminals as it can provide anonymity, obfuscate activities and locations, and 
increase their global reach by connecting them to potential victims and information around the world. Using 
technology to commit crime is also significantly more efficient and less resource intensive than traditional 
methods of perpetrating crime. 

The following remarks are also made on page 12 of the report — 
High-end encrypted smartphones continue to be preferred by serious and organised crime groups to reduce 
visibility of their activities to law enforcement. Multiple OMCGs and other serious and organised crime 
groups use encrypted communication devices and software applications such as Phantom Secure BlackBerry 
and Wickr as their primary means of communication, due to the content protection features available on 
these devices and applications. 
Increased availability and ongoing advancement of technology will continue to provide criminals with 
a diverse range of resources to conduct criminal activity and impede law enforcement investigations. 

I note that the definition of “consort” in clause 3 of this bill includes — 
(iii) to communicate directly or indirectly with the other person by any means (including by post, 

facsimile, telephone, email or any other form of electronic communication); 
and 

(b) includes consorting with the other person … within or outside this State, including outside Australia; 
I question what capacity these new consorting laws will have to target these new technologically advanced methods 
of consorting. How will the Western Australia Police Force be resourced to fight criminal networks operating in 
the technologically advanced environment that we live in today? 
My second question is: does the bill contain adequate protections? I turn specifically to the defences to the various 
provisions of unlawful consorting in the bill. The first defence is contained in clause 9(1). The explanatory memorandum 
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states that it is a defence to a charge of unlawful consorting if it is proved that the consorting was between persons who 
are family members and that the consorting was reasonable in the circumstances. Clause 5 outlines that a family member 
includes a person who is or was part of the extended family or kinship group of an Aboriginal or Torres Strait Islander 
person according to the customary law and culture of that person. This family defence, with a special recognition 
of Aboriginal and Torres Strait Islander family structures, is included based on the recommendations made by the 
New South Wales Ombudsman in a report entitled “The Consorting Law: Report on the Operation of Part 3A, 
Division 7 of the Crimes Act 1900”, which was published in April four years ago. The thirteenth recommendation 
of that report states — 

The Attorney General propose, for the consideration of Parliament, an amendment to the consorting 
law to include a definition of ‘family members’ that includes kinship relations between Aboriginal 
people. 

Members should also note what is said at page 110 of that 132-page report from the New South Wales Ombudsman. 
Following on from the thirteenth recommendation is this fifteenth recommendation, which states — 

The NSW Police Force amend its consorting policy, standard operating procedures, publications 
and training to encourage officers to exercise their discretion not to issue consorting warnings or 
commence criminal proceedings on the basis of the following types of consorting: 
a) Consorting that occurs in the course of complying with an order by the State Parole 

Authority or with a case plan, direction or recommendation by a member of staff of 
Corrective Services NSW. 

b) Consorting that occurs in the course of the provision of transitional, crisis or emergency 
accommodation. 

c) Consorting that occurs between family members where ‘family members’ is defined in 
a culturally inclusive way, with particular reference to the Aboriginal kinship system. 

d) Consorting that occurs in the course of the provision of a welfare or support service. 
In my view, this new consorting offence should be accompanied by clear policy directives to the Western Australia 
Police Force to assist it in the proper enforcement of these laws in our state.  
The explanatory memorandum that accompanied this bill states that it will also be a defence to a charge of unlawful 
consorting if it occurred in the course of one or more specified activities and that the consorting was “necessary” 
in the circumstances. The specified activities are: engaging in a lawful occupation, trade or profession; attendance 
at an educational institution to take part in specified courses; receiving a health or social welfare service, or obtaining 
such a service for a dependent; the provision of legal advice; lawful custody; complying with a written law or order 
made by a court, tribunal or any other order, direction or requirement made under a written law—maybe even an 
order of the Legislative Council; official union activities; and, for an Aboriginal or Torres Strait Islander person, 
fulfilling a cultural practice or obligation of the customary laws or traditions of the person’s community. It is rather 
ironic that the person with responsibility for the bill in this place is, I believe, the Leader of the House, and that 
one of the specified activities is complying with a written law or order made by a court, tribunal or any other order, 
direction or requirement made under a written law. How the Leader of the House is interested in that provision, in 
light of today’s events, is beyond me. However, that is not the current point I want to make. I draw members’ attention 
specifically to clause 9(2)(a)(viii). That paragraph provides a defence to a charge of unlawful consorting if the 
consorting occurred in the course of — 

activities undertaken by members of an organisation of employees registered under the Industrial Relations 
Act 1979 Part II Division 4, or the Fair Work (Registered Organisations) Act 2009 (Commonwealth), for 
the purposes of the business of the organisation; 

In other words, this paragraph is evidently a union preference clause, which offers protection only to unions—not 
to any other organisation in Western Australia. Furthermore, the protection applies to employees, not employers. 
The question that the Leader of the House will need to answer, apart from how she will be able to pass this bill 
with a straight face given it refers to lawful compliance with an order, is this: Why has the government deemed 
it necessary to include this protection in the bill? Was protection of trade union activities recommended by the 
New South Wales Ombudsman in the 2016 review of the operation of the New South Wales consorting laws? That 
report has been the basis for a lot of what is before us. Does it appear anywhere in that 100-page review report? Does 
it mention anything about a special exemption for unions? No. Why has the McGowan government gone out of its way 
to pick up its pen and introduce this special protection for unions in this Criminal Law (Unlawful Consorting) Bill? 
Upon whose recommendation was this defence included? Who provided advice to the government that this should be 
included? On past form, we will not get that answer, and any advice that could be provided by the government will 
instead continue to be locked away in a special safe. At the front of the safe will be a little note saying, “Under no 
circumstances is this safe to be opened, even though we promised gold standard transparency.” This advice will 
no doubt be buried in that safe under lock and key, held by the Leader of the House and her friends, who continue 
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to demonstrate by their actions, more so than their words, that they have no interest in people complying with a written 
law or order made by a court, tribunal or any other order, direction or requirement. As far as the McGowan 
government is concerned, in particular the member for Rockingham and its other illustrious leaders, they are above 
the law. Why was this special provision included for unions? 
I want to pause there and continue my remarks on another occasion. Members will note a series of amendments in 
my name on the supplementary notice paper that are not particularly complicated. In effect, they are seeking to 
substitute, in the oversight provisions, the Corruption and Crime Commission for the Parliamentary Commissioner 
for Administrative Investigations. However, I will outline the basis of those amendments when I continue my remarks 
on another occasion. I have been led to believe that the Leader of the House and the government would like to hit 
the pause button on the Criminal Law (Unlawful Consorting) Bill 2020, which is order of the day 32, so that they 
can attend to other business. Far be it for me to stand in their way. 
[Leave granted for the member’s speech to be continued at a later sitting.] 
Debate adjourned, on motion by Hon Pierre Yang. 

LOCAL GOVERNMENT (RULES OF CONDUCT) AMENDMENT REGULATIONS 2020 — 
DISALLOWANCE 

Motion 
Pursuant to standing order 67(3), the following motion by Hon Aaron Stonehouse was moved pro forma on 
15 September — 

That the Local Government (Rules of Conduct) Amendment Regulations 2020 published in the 
Government Gazette on 14 August 2020 and tabled in the Legislative Council on 18 August 2020 under 
the Local Government Act 1995, be and are hereby disallowed. 

HON AARON STONEHOUSE (South Metropolitan) [8.45 pm]: I would like to start off by quoting from 
a column in The West Australian by Mr Paul Murray titled “Is there any limit to this lust for power?” It is talking, of 
course, about the Minister for Local Government, Hon David Templeman. In that article, Mr Paul Murray states — 

If Canberra interfered in the affairs of the McGowan Government to the extent that it meddles in those of 
the democratically elected local councils in the tier below it, the squeals of protest would be heard from 
Albany to Wyndham. 

That is a very interesting article that is full of eminently quotable pieces, such as the assertion by Mr Murray that 
a two-year investigation by the Department of Local Government, Sport and Cultural Industries had achieved 
“bugger all”. Again, I will quote, word for word, from the Labor Party’s favourite newspaper. It states — 

Instead of facing the sack for such a cack-handed treatment of a local government … so popular that neither 
the mayor nor … the councillors faced opposition at the most recent elections, Templeman doubled down 
on his blunder. 

Some will say that the regulation that we are debating right now is not directed at the Town of Cambridge but at 
the whole of local government. There is obviously some truth to that, but I think we all know that it began its life 
as an attempt to stop one particular council from acting in a manner that the minister did not approve of, and the 
consequences to other administrations across the state were merely incidental afterthoughts. 
The regulation that we are considering and that I propose to disallow would make some changes to the Local Government 
(Rules of Conduct) Regulations 2007. The amendment regulations were gazetted on 14 August 2020 and they amend 
regulation 9(1). The unamended regulation was — 

A person who is a council member must not undertake a task that contributes to the administration of the 
local government unless authorised by the council or by the CEO to undertake that task. 

The government’s amendment regulations removed all the words after “government”, so that it reads — 
A person who is a council member must not undertake a task that contributes to the administration of the 
local government. 

That will remove the ability of local councils to undertake tasks that contribute to the administration of local 
government regardless of whether it has the express consent of the CEO or the council. That is a concern because 
there are a few circumstances in which councillors, I think, should be able to carry out tasks that contribute to the 
administration of the local government. Some of those may be scenarios such as when the CEO has or may have 
acted improperly or has a conflict of interest; when the council has to deal with the CEO’s employment; when an 
audit committee requires independent advice, noting that the internal audit plan is usually prepared by the CEO; 
or when the council wishes to seek independent legal advice. It is wholly unreasonable to suggest that the CEO 
delegate such tasks to staff in his employ. There are certainly circumstances when local councillors must avail 
themselves of independent advice, independent legal advice or perhaps independent audit advice, and there are 
circumstances when that must be done outside of the CEO or the staff employed by him or her. 
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The Minister for Local Government himself concedes that a review of the Local Government Act is already 
underway. For some reason, it has been determined that these regulatory changes must take place urgently and outside 
any full or wholesome review of the Local Government Act. The government has not convinced me that that is 
necessary, and I remain unconvinced that this amendment provides any further clarity to local governments. It has 
been put to me in briefings I have received from the minister’s staff and from people within the Department of Local 
Government, Sport and Cultural Industries that this amendment will provide clarity to local governments about what 
they can and cannot do, and that the act itself—the principal legislation—provides for councillors to undertake 
administrative tasks when it relates to their role in appointing or dealing with the employment of a CEO. However, it 
is a very strange circumstance if there is an express responsibility on councillors to deal with the employment of 
a CEO but there would be an express prohibition in the regulations on them carrying out those tasks. 
It was put to me in the briefing I received that if there was a question about the legality of a councillor undertaking 
administrative tasks, that can be determined and adjudicated by the Local Government Standards Panel. That does not 
provide clarity. That actually provides the opposite of clarity. That creates quite a lot of confusion. Councillors would 
be in a situation in which they would not know whether they were allowed to seek independent legal advice about what 
they think might be corrupt or questionable dealings of their CEO, and if they were to go down that route, they might 
find themselves in front of a standards panel. That is an outrageous and unconscionable scenario for us to put local 
councillors in. That is why I have moved this disallowance motion and why I encourage members of the house to support 
my disallowance motion today, so that we leave councils and councillors with the basic tools they need to carry out 
their jobs and to be able to hold their CEOs and staff employed by local councils to account where appropriate. Keep 
in mind, members, that under the regulations, which I propose to retain, councillors can carry out administrative tasks 
only with the permission of the council or the CEO. The idea that we will have rogue councillors out there carrying out 
administrative tasks that they are not supposed to carry out is a nonsense. The regulations state very clearly that they can 
carry out those tasks only with the permission of the CEO or the council, and that is what I would like to retain. 
The DEPUTY PRESIDENT: Members, the question is that the motion be agreed. I point out to members that, as 
I have reminded you before, I will put this motion at 9.45 pm, if it is not disposed of earlier, regardless of what 
stage we are up to in the debate. Members need to be aware of that if they are seeking the call. 
HON MARTIN ALDRIDGE (Agricultural) [8.52 pm]: I rise on behalf of the Nationals WA to indicate our 
support for this disallowance, if that was not evidenced enough by the fact that I was one of three members who 
was seeking to disallow these regulations. For my sins, I spent some considerable time on the Select Committee 
into Local Government, which published quite a comprehensive report in September 2020. I fear that report will 
not be examined by the chamber during its consideration of committee reports due to the short time that remains 
in this term of Parliament, but the committee made some important reflections that I want to talk about tonight. 
This amendment to the regulations was accompanied by circular 4 of 2020 by Hon David Templeman, MLA, 
Minister for Local Government. Unfortunately, there is no date on this circular, which is rather unusual, but the 
website of the Department of Local Government, Sport and Cultural Industries lists the date it was published as 
13 August 2020, so I believe that this circular was published on or about 13 August 2020. It was a circular to local 
government really about the report of the inquiry into the City of Perth. There were a few paragraphs at the end of 
this report that I want to bring to the house’s attention, in which the minister said — 

I also take this opportunity to draw your attention to several recent inquiries in relation to Regulation 9(1) 
of the Local Government (Rules of Conduct) Regulations 2007.  
Regulation 9(1) allows a person who is a council member to undertake a task that contributes to the 
administration of the local government where authorised by the council or by the CEO to undertake 
that task. 

I pause there because I am not sure that regulation 9.1 does what the minister claims it does in that paragraph. He 
goes on to say — 

To address council members inappropriately using regulation 9(1), an amendment has been prepared to 
remove the ability for council or the CEO to authorise a council member to undertake an administrative task. 
The result of the amendment is that it will be a minor breach for a council member to be involved in 
administrative tasks. A breach may be referred to the Local Government Standards Panel. 
In the circumstance where a council needs to obtain legal advice without the CEO’s direct involvement, 
such as issues related to the CEO’s contract, the council can authorise a staff member to procure a consultant 
or lawyer on the council’s behalf. 

I am not quite sure whether people understand the gravity of the minister’s words in that last paragraph. They are 
a complete and utter nonsense. This circular became the primary motivator for me to stand in this house earlier 
this year and move a disallowance in the form that we are dealing with tonight. It is complete nonsense to suggest 
that a council would direct a staff member, who is subservient to the CEO, to procure advice on its behalf. Clearly, 
the Minister for Local Government has no ability to read and comprehend the Local Government Act 1995 because 
that power does not exist. A council cannot direct a person, other than the CEO, and when we look at the functions 
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of a CEO in section 5.41 of the act and, more importantly, section 5.44 of the act, which deals with delegating powers 
of the CEO, we find that only the CEO can delegate their powers. A council cannot delegate the CEO’s powers on 
the CEO’s behalf. I will read the paragraph again — 

In the circumstance where a council needs to obtain legal advice without the CEO’s direct involvement, 
such as issues related to the CEO’s contract, the council can authorise a staff member to procure a consultant 
or lawyer on the council’s behalf. 

It is complete rubbish. Even if it was not rubbish, in what sort of situation would a council be putting a staff member 
subservient to the CEO by giving them a direction of that sort, particularly if that direction related to the performance 
or actions of the CEO, the CEO’s salary or contract, or a matter in which the CEO is conflicted? At the briefing, the 
department told me that this would be addressed in further advice. I will read a portion of departmental circular 8, 
which is dated 22 September 2020 and came out roughly a month after the minister’s circular. It states — 

Regarding the receipt of legal advice, as noted in Ministerial Circular 4 … this is an administrative task 
that is the responsibility of the CEO. If the CEO has a conflict, this can be delegated to another staff 
member by the CEO (using the current delegation powers in section 5.44). 

I think we are going all right so far. It continues — 
If not already in place, it is recommended that the CEO considers establishing such a delegation to enable 
the administrative seeking of legal advice where the CEO may have a conflict. 
There may however be very limited, rare and extenuating circumstances where it is not appropriate for 
a CEO to seek legal advice, and there is no acting CEO or delegation in place. This should only occur 
where advice is required in relation to the existing CEO and no other solution is in place. 
In the circumstance where a council has no other recourse (i.e. through delegation) but to resolve to seek 
legal advice in relation to the CEO, it may seek such advice through resolving that an elected member 
may request advice from a legal practitioner on behalf of the council. 

There was a little bit of movement—some inconsistency—between the departmental circular and the ministerial 
circular, which were issued about a month apart earlier this year, but that is no solution. Is that meant to clarify the 
arrangements in which councils can procure advice? I am focusing on that element because a lot of other functions 
relate to the administration of a council, and, obviously, having a councillor on an employment panel for a staff 
member of the council would not be appropriate form. I have focused on this element because it was put to the 
Select Committee into Local Government in its report. I draw members’ attention to page 228 where there are 
a number of relevant paragraphs. I am not going to be able to quote them all in the time available this evening, but 
I refer particularly to paragraphs 8.104 to 8.106 in which the committee basically reflects on the regulatory changes. 
Uncertainty still remains as a result of this regulatory change. 
On Monday, 3 August 2020, an important exchange took place between the chair of the committee, Hon Simon O’Brien, 
MLC, and Mr Duncan Ord, the director general of the Department of Local Government, Sport and Cultural 
Industries. I want to read part of this exchange because I think it is important to the matter that is before us tonight. 
The chair, Hon Simon O’Brien, said — 

The CHAIR: Just to tease out that theme a little further—again, this is in response to matters raised with 
us—one of those questions that arises is: does the act permit a council to seek external legal advice or 
other external professional advice without the involvement of their CEO and staff? 
Mr ORD: The situation is where appropriate. The higher order principle is the separation of powers. The 
act really provides that the CEO and the administration are tasked with doing and gaining advice at the 
request of council so council can make a well-informed decision. There are circumstances where council 
might reasonably need to secure that advice themselves, particularly where it involves the CEO—for 
instance, a contractual matter with the CEO. You might wish to ensure that the council had independent 
legal advice on a contract matter for the CEO where you would not be going to the CEO saying, “Please go 
and procure that advice.” It is not an absolute “No, they can’t do it” by any means, but it needs to be 
appropriate to preserve the separation of powers. If it is reasonable for the council to seek the advice for 
themselves—to seek advice on a matter of administration in the agency—that would normally be done 
by the council, and could be done by the council, and I do not believe that is allowed for under the act. 

The chair goes on to say — 
The CHAIR: So, in matters quite clearly where there would be a conflict of interest for the CEO or other 
senior officer—their own terms of employment is the obvious one—there is no impediment, and, indeed, 
there is probably a necessity for a council to get external advice — 
Mr ORD: Subject to the council voting to do so, of course. 

That was an exchange between the Chair of the Select Committee into Local Government and Mr Ord on 3 August 2020. 
I am unable to read in the further passages but they are important to build the context around why the government 
needs to reconsider this matter. 
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Recommendation 26 of the Select Committee into Local Government reads — 
The Government clarify the roles of council and the chief executive officer, and the distinction between 
governance and operational matters, in any new local government Act. 

I think that is one of the fundamental recommendations that was made by the Select Committee into Local Government 
and it is one that we are waiting for a government response to. 
I want to finish on this point. If we were to pretend for a moment that these regulations applied to the state of 
Western Australia, the following situation would exist to procure professional, independent, external advice. The 
Solicitor-General would have no role, being the principal legal adviser to the Attorney General on the cabinet of 
Western Australia. If a minister wanted to seek advice, the only ability for them to do so would be via the director 
general of their department. They would not have access to the Public Sector Commissioner. They would not have 
access to the State Solicitor’s Office. The only advice they could receive, in any circumstances, would be from the 
director general of their department.  
Clearly, if that principle was applied to the state and the cabinet, it would be unworkable. Matters would arise on 
which ministers would need to seek independent advice. They may relate to the performance of their director general 
or the public service more generally. That is not a situation I think we would accept at a state level and I do not 
accept local governments being put in that position. That is why I am supporting the disallowance this evening. 
HON SUE ELLERY (South Metropolitan — Leader of the House) [9.03 pm]: I am conscious that others want 
to speak, so I will try to keep my comments relatively brief. I indicate that the government will not be supporting 
the disallowance motion. 
The amendments to regulation 9(1) are part of a suite of reforms that the government has undertaken to address 
a number of pressing issues related to governance in the Western Australian local government sector. Members would 
be well aware that the Local Government Act 1995 provides for the role and responsibilities of local councils, council 
members and the chief executive. Those roles are different to ensure the necessary separation of responsibilities 
between council members, the CEO and administrative staff. 
If members look at the second reading speech of the bill, they will see that it is important to note that from the beginning 
of the legislation in 1995, each government has been mindful of the issues that are being caused by a blurring of the lines 
of responsibility between local councils and CEOs. The act itself was the result of significant consultation with the 
community and other stakeholders, as well as rigorous discussion and debate. The government of the day enacted the 
legislation with the clear intention that council members not involve themselves in the administration tasks of local 
government. For this good reason, the act does not empower council members to interfere in administrative matters. 
Members would also be aware that the previous version of the Local Government (Rules of Conduct) Regulations 
contained a phrase that could be misinterpreted and implemented in a manner contrary to the act. Regulation 9(1) 
stated — 

A person who is a council member must not undertake a task that contributes to the administration of the 
local government … 

That duly reflects the provisions of the act. However, it also included the phrase “unless authorised by the council 
or the CEO”. The amendment to remove those eight words from the regulation, “unless authorised by the council 
or the CEO”, does not change the fact that a council member cannot and has never been able to be involved in matters 
outside of their role as defined by the act. This phrase in regulation 9 diverged from the intention and meaning of 
the act. It has also been identified as a key contributing factor to poor governance and, at times, the origin of 
relationship failure between councils and administration that has led to various degrees of dysfunction within certain 
local governments. The potential for misinterpretation of the regs was there, and, unfortunately, it has come to 
pass that certain council members have misunderstood and misapplied that phrase in the rules of conduct regs as 
a basis to interfere in the administration of local government. 
The issue of interference has also come to the attention of regulatory and investigative agencies. A series of inquiries 
and investigations have identified governance issues and poor outcomes that were directly related and linked to the 
interference by council members in administrative matters—for example, the City of Canning inquiry back in 2014. 
The inquirer, Dr Christopher Kendall, specifically noted that regulation 9, in its previous form, had been used to 
allow council involvement in a matter directly related to the CEO’s employing authority functions. 
Members would be well aware of the City of Perth inquiry that examined a range of matters in the period between 
1 October 2015 and 1 March 2018 and that the inquiry panel published its report in August this year. One of the central 
themes of that inquiry report was the importance and absolute necessity of a clear delineation and separation between 
the roles of council members and administrative staff. In the preface to the report, the chair of the inquiry panel stated — 

Like similar inquiries which have preceded it, this inquiry is concerned with the failure to provide good 
government, the reasons for that failure and what can and should be done in the future to ensure 
good government. 
… 
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Unfortunately, the suspension of the City of Perth Council (Council), the establishment of this Inquiry 
and this Inquiry’s findings tell a … different story. 
A local government, as the term suggests, should fairly and faithfully represent the community it governs. 
It should do so in the best interests of the community as a whole, not just a part of it. 
The LG Act recognises the importance of the demarcation between a local government’s Council and 
its Administration. 
In broad terms, the former should decide what should be done for the community as a whole and the latter 
is responsible for implementing those decisions in a practical and day-to-day sense. 

The words of the inquiry panel chair are relevant to the discussion that we are having today. Council members should 
not interfere in the day-to-day work of the administration. It is clear that regulation 9(1) of the Local Government 
(Rules of Conduct) Regulations has been misinterpreted as a mechanism for council members to be involved in 
administrative matters, which is contrary to the provisions of the act. This was reflected in some of the findings made 
by the select committee, which have already been referred to.  
Based on those findings, the committee recommended that government clarify the roles of council and the chief 
executive officer and the distinction between governance and operational matters in any new local government act. 
The McGowan government will be seeking to implement that recommendation by the committee. In the meantime, 
the recent amendment to the Local Government (Rules of Conduct) Regulations has been made as an important 
step toward that goal. 
When regulations are contradictory to the principal act, the government must act to address the discrepancy and 
reform those regulations. That is what the government has achieved by making the amendment to the regulations 
to remove those eight words in regulation 9 that some council members have misunderstood to mean they could 
interfere in administrative matters when they were authorised by the council or the CEO. This is a small but important 
amendment to the regulations to clarify and affirm that council members must not undertake a task related to the 
administration of local government. The amendment removes any confusion, with the aim of ensuring that there 
is an appropriate separation of powers and roles between the elected body and the administration. In fact, this is 
a positive reform for the local government sector. 
I can advise members that the amendment is supported by the Western Australian Local Government Association. 
At the WALGA state council meeting on 2 September 2020, it was noted that WALGA supports a clear delineation 
of responsibilities between council members and local government employees. WALGA stated at that state council 
meeting that the recent amendment to regulation 9(1) was specifically referenced. We understand that WALGA 
welcomes this reform, as it confirms that council members should not involve themselves or otherwise interfere 
in the administration of local government. 
Members, for those reasons, I indicate, as I did at the start, that the government will not be supporting the disallowance. 
The DEPUTY PRESIDENT: Members, the question is that motion be agreed to. We are on limited time. I am 
going to try to divide the call as fairly as I can among representative parties. I recognise the opposition spokesperson 
is seeking the call, but I also recognise in this case Hon Charles Smith, who has on the notice paper a similar motion, 
so he has already indicated his interest. I also notice that members to my right are seeking the call as well. For 
now, I give the call to Hon Charles Smith. 
HON CHARLES SMITH (East Metropolitan) [9.11 pm]: Thank you, Mr Deputy President. 
I rise to make a few brief comments on the Local Government (Rules of Conduct) Amendment Regulations 2020 
disallowance motion as moved by myself, Hon Martin Aldridge and Hon Aaron Stonehouse. Of course, the 
Western Australia Party will be supporting this disallowance. 
As we have heard, amended regulation 9(1) states — 

A person who is a council member must not undertake a task that contributes to the administration of the 
local government. 

It had included the words — 
unless authorised by the council or by the CEO to undertake that task. 

The regulation has been amended to remove those words. For at least 13 years, regulation 9 has provided that 
individual councillors are to keep out of the administrative tasks of local government unless invited to do so by a CEO 
or authorised by a council resolution. That has worked pretty well for the last 13 years. A councillor’s statutory 
roles under the act are broad, far-reaching and wideranging to achieve the intentions of the Local Government Act. 
I would argue that this amended regulation will prohibit councillors from undertaking a task that contributes to the 
administration of the local government. 
As far as I am aware, “administration” is not defined in the Local Government Act. It is not defined in the Local 
Government (Rules of Conduct) Regulations. It also is not defined in the Interpretation Act. Section 1.3 of the 
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Local Government Act provides a framework for the administration of local government. Section 5.2 of the Local 
Government Act, under part 5, “Administration”, empowers a council or local government to ensure that there is 
an appropriate structure for administering a local government. 

As a councillor, I would argue that is an irreconcilable conflict between the scheme of the enabling Local Government 
Act and this amended regulation because the amended regulation prohibits councillors from contributing to 
a task that they are responsible for under this enabling act. It is therefore self-evident that good governance will 
usually dictate that the council will leave it to the CEO to obtain advice for it, and that a procurement policy will 
be in place to govern the CEO and the staff’s behaviour. However, there can be, and there have been, situations 
when good governance would dictate that the CEO not be made aware that advice is being sought. Suspected 
corruption is just one example. It is therefore imperative that the minister’s move to take power away from local 
representatives be defeated and that the elected councillors’ power be restored. Elected local government councillors 
must be allowed to obtain independent legal, planning and accounting advice if they feel that a CEO or a senior 
member of staff are not carrying out their job or they are carrying it out corruptly, incompetently or fraudulently. 
With this move by the minister, the CEO can investigate councillors, but the minister is stopping councillors from 
holding CEOs and senior staff accountable. I would argue that this is a further assault on our democracy by this 
minister. Power is being taken away at the local level and is being directed to a disconnected and power-hungry 
state government. 

I therefore urge honourable members to join me in supporting the motion to disallow the Local Government 
(Rules of Conduct) Amendment Regulations 2020, which includes the amendment to regulation 9, so that, first, 
individual elected members will be protected; second, CEOs can interface with individual councillors outside of 
committee or council meetings; and, third, local governments are able to be run by elected councillors, as needed, in 
order to deliver good governance. The Legislative Council must reinstate the protection for individual councillors. 
I would argue that that is the only fair and reasonable action this house can take this evening. 

HON DONNA FARAGHER (East Metropolitan) [9.17 pm]: I rise on behalf of the opposition to indicate that 
we will support the disallowance motion. Other members have already identified a number of matters with the 
Local Government (Rules of Conduct) Amendment Regulations 2020. As has been noted already, regulation 9(1) 
originally read — 

A person who is a council member must not undertake a task that contributes to the administration of the 
local government unless authorised by the council or by the CEO to undertake that task. 

The amendment removed the words after “government” and therefore removed the ability of the council or the CEO 
to authorise the council member to undertake an administrative task. I appreciate that this is a relatively time-limited 
debate, so I will keep my comments short. Those who are not supportive of this amendment have put forward 
a number of concerns. I note in particular the points raised at the start of this debate by Hon Aaron Stonehouse and 
the examples that he provided for when this section might appropriately be used. I indicate that similar points certainly 
have been raised with the opposition, particularly with the shadow Minister for Local Government. 

Another issue for the opposition is that there appears to have been little to no consultation on this change and we have 
concerns about whether it has been properly thought through. I will say that this is much like one of the matters that 
I raised in my contribution to the consideration of the tabled budget papers last week about the government’s very 
quiet announcement on the second page of a press statement titled “Administrative changes to support COVID-19 
response” to redirect $230 million from the construction of the new women’s and maternity hospital and to effectively 
put it on hold until goodness knows when. This proposed change was mentioned at the close of a three-page circular 
signed by the Minister for Local Government. The circular was titled “Report of the Inquiry into the City of Perth”. 
The title of the circular gives no indication of the proposed change. Therefore, the government has to be asked why 
this was done and why was it buried at the end of that three-page circular, and, certainly, that has been a particular 
issue that has been raised with the opposition. Notwithstanding this obvious concern, the circular suggests that 
the amendment has the support of Western Australian Local Government Association and the Local Government 
Professionals WA, and the Leader of the House has again indicated that tonight in her contribution.  

We are very clear, however, from answers to questions in the other place that additional sector-wide consultation 
was not undertaken, and it is my understanding that consultation was not undertaken by WALGA with its member 
councils to ascertain their views. That may have occurred since that time, but the advice from the shadow minister 
is that that was the advice that he had received from a number of councillors. As a result, concerns have been 
raised with the opposition—as I say, particularly with our shadow minister—with regard to how councils were 
notified of this amendment, the apparent rushed nature of the amendment and the challenges associated with, and 
the potential for, unintended consequences that might arise as a result of the amendment to regulation 9(1). Having 
regard to those concerns, and those that have been canvassed by other members already in the house tonight, 
I indicate that the opposition, as I have already said, will be supporting the disallowance. 

The DEPUTY PRESIDENT: I note that two members are currently seeking the call and I will have to let both of 
them, and any other members who are interested, have a go. For now, the call is with Hon Robin Chapple. 
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HON ROBIN CHAPPLE (Mining and Pastoral) [9.21 pm]: Thank you, Mr Deputy President. I have been involved 
with delegated legislation for 16 years now and have dealt with many pieces of legislation and I cannot talk in relation 
to this piece at all. I was seven years as a Port Hedland town councillor; I served on the Country Shire Councils 
Association; I was on Western Australian Municipal Association, originally; and I was on the Western Australian 
Local Government Association. Over many years, I have grown to become very concerned about the operations 
of CEOs. I think they are operating way beyond the scope that was given to them by Mr Omodei in 1995. But it is 
important to note what Mr Omodei said in 1995: that councillors collectively can do what they like, but individual 
councillors cannot. He goes on to say that there is a clear separation of powers between the administration and 
the council. 

My understanding of having looked at the act—I would really like to get a clarification from somebody on the 
government benches, and I note that the minister will most probably not respond—is that a council, irrespective 
of this regulation whichever way it runs, by resolution, can authorise a councillor to take upon themselves the task 
on behalf of the council to seek legal advice, irrespective of whatever the CEO wants or says. I would like to see 
whether somebody on the government benches can respond to that in a legal aspect. 

Quite clearly, in many cases there are major conflicts on councils between CEOs, and I have long been outspoken 
about the role of CEOs and the power they have developed over the years, and I think that has been reflected in some 
of the committee hearings. I think it is really important that we identify that a council, by resolution, can authorise 
another council member on its behalf to seek external legal advice when it is a dispute with the CEO. That is my 
understanding of the way it is written, and I think if we can get some clarification from the government benches 
on that, that would be really valuable. 

HON ALISON XAMON (North Metropolitan) [9.23 pm]: I am hoping that the government will be able to 
answer the question posed by my colleague, Hon Robin Chapple. The key thing is that, quite clearly, there has to 
be the distinction between governance and administrative function. There is no doubt that that has been an issue, 
one that the government has attempted to resolve. There is no doubt that the act is inadequate and that the previous 
regulations created more uncertainty than anything else. There is clearly a need for new regulations. The question 
here is whether the regulations in front of us today actually achieve the outcomes we are seeking—to make it quite 
clear that elected representatives cannot interfere in day-to-day administrative functions, but can still retain the 
capacity to avail themselves of independent legal advice in order to achieve their governing functions. If there can 
be clarity on whether these regulations as presented will continue to enable that to happen, it will help resolve this 
issue. If the solution is that we simply will not know until someone appears in front of the Local Government 
Standards Panel, that is clearly an utterly inappropriate answer, as is being told that people cannot access legal advice 
unless they go through either the CEO or their delegate. That is also a wholly inappropriate response. The simple 
question is: do the regulations in front of us today still enable councillors in a local government to obtain independent 
legal advice or not? 

HON STEPHEN DAWSON (Mining and Pastoral — Minister for Environment) [9.26 pm]: In response to 
Hon Robin Chapple’s comments, the department advises that in the rare circumstances in which a council has no 
other recourse but to seek legal advice in relation to the CEO, it may seek such advice to resolve the matter, and 
an elected member may request advice from a legal practitioner on behalf of the council. In answer to the question 
asked by Hon Alison Xamon: yes. 

HON DIANE EVERS (South West) [9.26 pm]: I would just like to know whether that would be considered a minor 
breach. There are other members of the government; maybe someone can respond for the Leader of the House. 

The DEPUTY PRESIDENT: Is the Leader of the House about to seek leave of the house to respond to that question? 

Hon Sue Ellery: I might respond by way of interjection. The advice I have is that it will depend on the particular 
circumstances. I do not have any advice that it is categorical; it will turn on the circumstances. That means that on 
some occasions it would be the case, and in others it would not. 

HON AARON STONEHOUSE (South Metropolitan) [9.28 pm] — in reply: The answers that were given, as 
unruly as they might have been, shed some light on the problem we are facing here—that is, that this amendment to 
the regulations does not provide further clarity; it creates further confusion and, perhaps, chaos, and leaves councillors 
exposed to disciplinary action from the Local Government Standards Panel if they avail themselves of independent 
advice. It may be that a councillor, with the authorisation of their council, seeks legal advice and is referred to the 
standards panel for a minor breach, and the standards panel finds that there was nothing wrong in the first place, 
but that is not an ideal way for local councils to conduct their business. No matter how rare or how unlikely that 
circumstance might be, it is unconscionable.  

I urge fellow members of the Legislative Council to support the disallowance motion and send the government back 
to the drafters to come up with a better solution. We can do better than this as a Legislative Council. We should 
not have to rely on councillors putting their reputations and their careers in the hands of a standards panel because 
the regulations have been poorly drafted and create confusion and chaos. 
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Division 

Question put and a division taken, the Deputy President casting his vote with the ayes, with the following result — 
Ayes (17) 

Hon Martin Aldridge Hon Nick Goiran Hon Tjorn Sibma Hon Alison Xamon 
Hon Tim Clifford Hon Colin Holt Hon Charles Smith Hon Ken Baston (Teller) 
Hon Peter Collier Hon Michael Mischin Hon Aaron Stonehouse  
Hon Colin de Grussa Hon Simon O’Brien Hon Dr Steve Thomas  
Hon Donna Faragher Hon Robin Scott Hon Colin Tincknell  

 

Noes (12) 

Hon Robin Chapple Hon Sue Ellery Hon Kyle McGinn Hon Dr Sally Talbot 
Hon Alanna Clohesy Hon Diane Evers Hon Martin Pritchard Hon Darren West 
Hon Stephen Dawson Hon Alannah MacTiernan Hon Matthew Swinbourn Hon Pierre Yang (Teller) 

            
Pairs 

Hon Jacqui Boydell Hon Adele Farina 
Hon Jim Chown Hon Samantha Rowe 
Hon Rick Mazza Hon Laurie Graham 

Question thus passed. 

ORDER OF BUSINESS — MEMBERS’ STATEMENTS 
Motion 

On motion by Hon Sue Ellery (Leader of the House), resolved — 

That members’ statements be now taken. 

ANIMAL WELFARE — CATTLE DEATHS — 
NOONKANBAH STATION AND YANDEYARRA RESERVE 

Statement 
The DEPUTY PRESIDENT: Protocol would normally indicate that I give the call to the Leader of the Opposition 
and that ministers of the Crown, having had the benefit of the capacity to make statements in the opening formalities, 
would normally not have precedence in members’ statements. However, if the Minister for Agriculture and Food 
is seeking the call, I will give it to her. 

HON ALANNAH MacTIERNAN (North Metropolitan — Minister for Agriculture and Food) [9.34 pm]: I am 
happy to defer to the Leader of the Opposition, but he has graciously said no. One of the difficulties ministers have 
is that we are very circumscribed in what we can say in a ministerial statement. Those things that are characterised 
as having a political flavour cannot be expressed in a ministerial statement. 

It is very important that I deal with some of the highly misleading claims made last night by Hon Jim Chown. 
Hon Jim Chown has been running a campaign for a couple of years about the events that occurred on the Noonkanbah 
and Yandeyarra stations. I agree that it is a serious issue. I note, however, that, generally speaking, he tends to be 
aggrieved when prosecutions are looked at in relation to other parties, not being Aboriginal pastoralists. I want to 
deal with a couple of the statements that were made by Hon Jim Chown last night. 

Firstly, he said that it could not possibly be true that the statements that I had previously given in Parliament that the 
cost incurred by the Department of Primary Industries and Regional Development on the Noonkanbah matter came 
to a sum of $100 000, that it must be a lot more than that, and that somehow or other I am trying to conceal the true 
cost. We again sought confirmation today and, in fact, the external cost to the department was only $45 000, as many 
of the external costs were picked up directly by the station. After we initiated the original action, the station undertook 
many of the direct costs. Of course, on top of that, we had staff costs, but I stand by the statements that have been 
made and that have been confirmed today by the department that the direct cost was $45 000 and it may well be 
that some $55 000 was spent on DPIRD time. 

Hon Jim Chown went on to say that I had been misleading in the way I talked about the numbers. He said that when 
he asked how many cattle deaths there had been, I had answered that 85 cattle had been euthanased on Noonkanbah 
station. I certainly did say that, but I went on to say, in the same paragraph, that we expected the total deaths for 
both Noonkanbah and Yandeyarra to exceed 2 000. I do not know why he was only able to read the first part of 
the statement and not the second part. 

I am highly aggrieved that he then went on to talk about other prosecutions. There was a prosecution, indeed, of 
a friend and former colleague of his from this place who was prosecuted for allegations of animal cruelty. He asked 
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why they could be charged immediately but these other matters take up to two years to be resolved. The incident 
in question relates to a former member and colleague of Hon Jim Chown. The matters that form the subject of the 
prosecution took place in May 2018, and the prosecution was laid around April or May 2020—two years later. 
That seems to be how it operates. I think the Emanuel Exports matter took one year and 364 days between the 
events complained of and the final laying of charges. There is nothing different here. There is no difference in the 
way in which these Aboriginal pastoral stations are being treated from the way other people are being treated. The 
Emanuel Exports case was particularly complicated because it involved the federal department and a range of 
complexities. However, I think generally, in all these matters, including in relation to Hon Jim Chown’s former 
colleague and Noonkanbah and Yandeyarra, we should be getting these matters dealt with much quicker. There 
are a couple of problems. There are some structural problems in the act that we will deal with as part of the animal 
welfare review. I expect some legislative changes will make these things clearer. Also, the process of reaching 
a decision on whether charges should be laid seems to be very protracted. However, I urge Hon Jim Chown not 
to continue this campaign of attrition. There is no difference in the way in which Aboriginal pastoralists and 
non-Aboriginal people are being treated in the way we apply the Animal Welfare Act. The evidence is clear. I urge 
him to please be accurate in the statements he makes before the house. 

CORONAVIRUS — RESTRICTIONS — DOCUMENTATION 

Statement 

HON PETER COLLIER (North Metropolitan — Leader of the Opposition) [9.41 pm]: I stand in utter 
frustration tonight, I have to say. We are coming to the end of this term of government. I would have thought that 
after I had moved literally eight or 10 motions to complain about the lack of transparency with this government, it 
would have learnt, but it has not. A perfect example of the contempt the government has for this chamber and this 
Parliament was shown today with the tabling of the information this house ordered the government to produce last 
Wednesday. What was delivered to this house was contemptible. Members need only go through the documents 
to agree with me. I did not move the motion last week lightly; I did it extremely reluctantly. I did it only after an 
enormous amount of time, effort, consideration and discussion with my colleagues, because we were fed up to the 
back teeth with getting the hand. We have had a very tough year globally. In Western Australia, we have survived 
it pretty well, and I thank the government. 

Hon Darren West interjected. 

Hon PETER COLLIER: If you do not mind! 

I thank the government for that. However, quite frankly, putting up the borders is the easy part. Bringing them down 
will be the hard part. There have been issues. Whether members opposite like it or not, there was a week in October 
when there was mixed messaging from the government. Serious mixed messaging was coming from the Premier, 
the Minister for Health and the Chief Health Officer. Whether members opposite like it or not; it was there. It is 
our obligation, as the opposition, to work out why we had that mixed messaging. We asked a number of questions. 
We put in an FOI, which was sent back saying thanks but no thanks. The questions were met with the hand. I had no 
other avenue left that I could take. I used the processes of the Parliament to try to get that information, and members 
opposite basically gave me the single finger salute, so all I could do was take that extreme step to order the government 
to produce those documents. As I said in my contribution, if the government has nothing to hide, it should hand 
them over; it is not an issue. That was all I asked—nothing more, nothing less. It was not unreasonable. This house 
debated that motion last Wednesday and 19 members voted for it and 11 voted against it. Every single party in this 
chamber, other than the Australian Labor Party, voted for that motion. That is compelling. From a broad range of the 
political spectrum, every single party voted for that motion. I thought, “This is good. At last, as we are coming to the 
last 50 metres of this term of government, they just may have listened to the winds.” Those winds said, “Guys, cough 
up. Show a bit of transparency that you promised the people of Western Australia prior to the 2017 election.” 

What a disappointment! The response from the Leader of the House to that motion last week, quite frankly, again, 
was insulting. She stood and said that somehow I was calling the Chief Health Officer a liar—her words, not mine. 
There could be nothing further from the truth. All I was doing was seeking transparency around why we had mixed 
messages from three very senior members of the Western Australian community: the Premier, the Minister for Health 
and the Chief Health Officer. That is all we were asking for—nothing more, nothing less. If the government had been 
accommodating in providing some information, just a semblance of information, I would not have had to move 
that motion, but I moved that motion, which was quite clear that I wanted — 

Copies of all communications between 13 October 2020 and 20 October 2020 inclusive, including but 
not limited to letters, emails, telephone notes, text messages and file notes between any of the following 
relating to advice or information on COVID-19 pandemic restrictions — 

(1) the Premier, Hon Mark McGowan, MLA; 

(2) any staff member of the Office of the Premier or Department of the Premier and Cabinet, 
including contract, temporary or seconded staff; 
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(3) the Minister for Health, Hon Roger Cook, MLA; 

(4) any staff member of the Office of the Minister for Health or Department of Health, including 
contract, temporary or seconded staff; 

(5) the Chief Health Officer, Dr Andrew Robertson; and 

(6) any staff member of the Office of the Chief Medical Officer, including contract, temporary or 
seconded staff. 

That motion was very explicit and very clear about what we wanted. We wanted to find out what communications 
took place between those three offices and those three individuals over that week when we had mixed messages. 
I went through a raft of areas to show why there is validity behind that criticism that there was too much mixed 
messaging. If ever we needed some certainty in this state as we are moving out of the pandemic, it was then. 

The statement that the Leader of the House read to this chamber earlier today was, again, insulting. It stated, in part — 

These documents include all the advice received by the Chief Health Officer and his staff within the dates 
stipulated, with the exception of cabinet-in-confidence documents, duplications and documents prepared 
for national cabinet. 

Yes, but what about the Premier and the health minister? The Leader of the House has targeted the Chief Health 
Officer, not me. What about the Premier and the health minister? This motion called for communications from 
them. Members who voted for that motion, it was completely ignored. The statement continues — 

… as I pointed out in my contribution last week, had this been a freedom of information request it would 
not even have been considered, due to the extremely broad scope. 

We understood that. During the debate, Hon Nick Goiran narrowed the scope of the motion and took out the 
departments, which took out 90 per cent of what was required. The government opposed narrowing the scope, if 
you do not mind. The statement continues — 

The second point I make is that in compiling this information, we read carefully the contributions made 
in the debate on the motion. Mindful of the fact that it would not be humanly possible to find and table 
everything, we looked specifically at what was canvassed in the debate. The primary focus was on the 
state borders and the advice given by the Chief Health Officer, and whether this advice was compromised 
by a “smoking gun” that was referred to. 

I did not refer to a smoking gun; it was the Leader of the House who said — 

Members opposite are looking for a smoking gun based on the fact that they say that when he says there 
are no secrets, they do not believe him. 

She then said — 

The opposition is looking for a smoking gun that does not exist. 

Talk about an own goal. I did not talk about it; it came from the Leader of the House. We just wanted to know 
what happened. Goodness gracious—surely that is not too much to ask! The next page goes on about how utterly 
unreasonable it was. If someone has gone down the freedom of information path, they want to try to put an FOI 
application into this mob. As I said last week, it is like getting into the Vatican. There is no hope! What did we 
get? We got 74 pages. Let me tell members what we got in those 74 pages. On 13 October, we got two emails; 
14 October, six emails; 15 October, two emails; 16 October, four emails; October 19, one email. There were no 
emails on 17 or 18 October. On 20 October, there was one email. The whole gamut was 16 emails, and they were 
from only the Chief Health Officer; there was nothing from the Premier or the Minister for Health. Included in 
those 74 pages were 17 pages of talking points, 15 pages of briefing notes for estimates hearings, five pages of 
newspaper articles and six pages of radio transcript. Out of the 74 pages, 43 were completely innocuous and 
had nothing to do with it. None of the emails reveal anything at all. Do members know why? Because they are 
from the Chief Health Officer.  

As I said, my beef is not with the Chief Health Officer; it is with whether the government is being open and 
transparent as it promised. All of this is from the Chief Health Officer. What about the Premier and the Minister 
for Health? Where are their emails? Where is their information? It does not exist. All 19 members should take note 
of this. To the 19 members who voted to order this mob to hand over the information to make sure we had an open and 
transparent government, it said, “Don’t bother.” That is what it said to us. It said, “Don’t bother, you’re not going 
to get it. You can order us all you like but we’re not going to give it to you.” We are at the end of this Parliament 
and these guys continue to treat this Parliament with absolute contempt. 

As I said, I did not want to move this motion—I honestly did not—but this is most definitely not an open and transparent 
government. I would not have had to had it been an open and transparent government. It continues right up to the 
end of this term of government to be a government shrouded in secrecy. 
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ROBERT HENRY BRAUND 
Statement 

HON COLIN HOLT (South West) [9.51 pm]: It will not have escaped members, of course, that today is the 
eleventh day of the eleventh month. I want to make a quick speech, if possible, in the time I have to talk about 
a particular serviceman. My statement comes from notes that were handed to me in Albany last week. They are quite 
curious and I thought well worth relating to the house. They are about a serviceman called Robert Henry Braund. 
His history and military service are a little bit patchy, but I have the notes that were handed to me, and I have filled 
in a few blanks with some research. I will try to paint a picture of his history. 

Robert Braund was a native Glaswegian. At 18 years old, he enlisted at Gateshead in the United Kingdom and joined 
the Argyll and Sutherland Highlanders on 24 January 1906. For members’ interest, the Argyll and Sutherland 
Highlanders was awarded 16 Victoria Cross medals over the time that it existed. Robert Braund was sent to 
Stirling Castle in Scotland for his first three months’ training. The castle is steeped in history and was the home 
of many Scottish monarchs, including Mary Queen of Scots. On 5 April 1906, after his initial training, he joined 
the 1st Battalion of the Argyll and Sutherland Highlanders. He was sent to Chatham in Kent. Eight months later, 
in January 1907, he was on a boat, this time with the 2nd Battalion of the Highlanders, bound for South Africa, where 
he was stationed at Bloemfontein, and he arrived there in February 1907. He went from the depths of a British 
winter to a southern summer in Bloemfontein. It would have been quite a shock for a Scotsman. 

Robert Braund was in Bloemfontein for just short of three years, and the records show that, at some point, he was 
convicted of some offence, and his penalty was the loss of seven days’ pay. There is a bit of a thread throughout 
this story. I think Robert Braund was a bit of a ratbag. 

After three years, he sailed from Durban and landed in Southampton in January 1910. He was barracked at Maryhill 
near Glasgow. While he was in his hometown, he met Isabella Fraser Kock and they married in February 1912. 
Two months later, Robert was relocated to Fort George near Inverness. I am not sure whether members have been 
to Fort George, but that is where the Highlanders’ Museum is located. He stayed there until the 2nd Battalion of 
the Argyll and Sutherland Highlanders was sent to France, landing at Boulogne on 10 August 1914, only two weeks 
after Austria–Hungary declared war on Serbia and the British joined the First World War. In France, they joined 
the independent 19th Infantry Brigade. Their first engagement with the German army was on 24 August 1914, just 
two weeks after they landed. Robert Braund’s battalion fought in the Battle of Mons, which has been recorded as 
the first major action of the British Expeditionary Force in the First World War. The British Expeditionary Force 
was outflanked and outnumbered by the German army and was forced back to Saint-Quentin by the end of August. 
Around mid-September, Robert Braund’s 2nd Battalion joined the Sixth Division of the British army and fought in 
the Battle of Armentières, which was a part of the Race to the Sea. As the history books tell us, it was a bit of a cat 
and mouse game whereby the German army tried to outflank the British army as they raced through Belgium towards 
the sea. On 7 November 1914, they reached Ypres in Belgium, which, as members would know, is the home of 
the Menin Gate Memorial, and a centre for many Australian war memorials. After becoming involved in battles 
in August, they continued fighting until 7 November. 

In January 1915, in the depth of the European winter, Robert Braund was repatriated to the United Kingdom for 
medical reasons where he recuperated. Two months later in March 1915, he was released from hospital. He joined 
the 3rd Battalion, which is a reserve battalion of the Argyll and Southern Highlanders, and was stationed in Edinburgh. 
Two months later, he was promoted to lance corporal for reasons that are unknown and undocumented. He was sent 
back to France where he again joined the 1st Battalion in Armentières and Ypres. Five months later in September, he 
was again posted to the 2nd Battalion, this time as reserve troop, because of the heavy losses that the battalion suffered, 
possibly at Cambrai. Some of the dates are a bit mixed up and, as I said, the history is a bit patchy. 

In late December 1915, Robert was demoted from lance corporal for reasons unknown but around that time, he was 
sentenced to 10 days’ field punishment—I am not exactly sure what that means—for reasons unknown. There is 
a gap in the records but in April 1916, a good five months later, he was still in France and once again he was promoted 
to lance corporal. Again, there are gaps in the records. By July 1917, 15 months later, Robert was recorded as being 
on the battlefields of the River Somme. In August 1917, Robert received a gunshot wound to his left arm and chest. 
He survived and returned to the United Kingdom. The records show and we can only assume that Robert arrived 
on the battlefields of Europe his second time around in May 1915 after being repatriated. He left in August 1917 due 
to being wounded, which, to my mind, is about two years and three months on the European battlefields. I suppose 
that we can assume he was there the whole time. 

In January 1918, Robert was found to be unfit for infantry service because of his wounds. However, he joined the 
Royal Army Medical Corps. The records do not show where he was posted. Finally, in May 1919, six months after 
Armistice Day, Robert Henry Braund was discharged and he returned to his home in Glasgow. 

I know that was a lot of figures and dates to think about, but I want to get to my point. Robert Henry Braund turned 
up in Katanning, Western Australia, in 1920. I am not sure how he got there. I have not gone into that sort of research. 
I am not sure what he did in Katanning. The records also show that he was in Nanarup in 1935. In 1938, at the age 
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of 50 years, Robert Henry Braund died at his own hand. I am sure members would know of the graves of the unknown 
soldiers. Thousands of war graves all over the world indicate where a soldier is buried, whose identity is not known—
known as the Unknown Soldier. Robert Henry Braund is buried, according to the notes I have been supplied, at 
the old Dog Rock cemetery in Albany, in an apparently unmarked grave. I find that a little ironic and a little sad. 
I think that the fact Robert Henry Braund lays in an unmarked grave should be rectified. I think his story should 
be fully researched and told.  
Lest we forget. 

REMEMBRANCE DAY 
Statement 

HON PIERRE YANG (South Metropolitan) [10.01 pm]: Today is one of the most important days in our 
nation’s calendar—Remembrance Day. I had the opportunity to attend the Seniors Recreation Council of WA’s 
“Have a Go Day” and we observed Remembrance Day at 11.00 am. Today is a very important day. I want to pay my 
respects to all the Australian men and women who served this nation in the past. I had the opportunity to represent 
the Minister for Education and Training on Monday in attending the opening of the Indigenous Serviceperson Garden 
at Lakeland Senior High School. It is the first of its kind in Australia, dedicated to commemorate the service of 
Aboriginal and Torres Strait Islander soldiers who served Australia. I wish to acknowledge the 1 000 Australian 
Aboriginal soldiers who served during WWI and the many others who have served Australia since. 
I also wish to acknowledge that there is a growing appreciation and acknowledgement in the media and the 
community of soldiers of Aboriginal heritage who have served Australia. I think it is tremendous that we are now 
starting to acknowledge those who have served, regardless of the colour of their skin, religion or background. I also 
wish to acknowledge the 230 known Australian soldiers of Chinese cultural heritage who served in WWI. Many 
of them had to attempt to get enlisted a number of times because they were not initially deemed as substantially 
European, as defined by the Defence Act 1909. Most of the men who applied to enlist were born in Australia. They 
loved this country and they wanted to serve. I wish to quote one of those men, Mr Benjamin Moy-ling, who said — 

If Australia is good enough to live in, it is good enough to fight for. 
I am sure that sentiment is shared by the overwhelming majority of those 420 000 Australians who went overseas 
and served in World War I. Today, I wish to pay my respects to all those soldiers who have served Australia. I want 
to say thank you; we are forever indebted to you.  
Lest we forget. 

EDUCATION — STUDENTS WITH DISABILITY 
Statement 

HON ALISON XAMON (North Metropolitan) [10.04 pm]: I rise tonight to talk about the intersection between 
education and disability. I need to talk about that because I am dealing with a number of quite distressed parents 
at the moment who have been in contact with my office raising a series of concerns about their children. I start by 
pointing out that article 24 of the Convention on the Rights of Persons with Disabilities recognises the right of people 
with disability to access education without discrimination and on the basis of equal opportunity. It is an internationally 
recognised fundamental human right. Despite this right, many children with disability continue to face barriers to 
accessing and obtaining a safe, quality and inclusive school education within Western Australia. This is occurring 
across a range of types of disability. Tonight, I want to focus specifically on some of the experiences of children 
and young people who are living with developmental disabilities, including those with an autism spectrum disorder 
or foetal alcohol spectrum disorder, psychosocial disabilities and those who have mental health concerns more 
broadly, and the particular barriers that they face in accessing safe, quality and inclusive education that is responsive 
to their particular needs. 
I am focusing on this cohort because I have been contacted by a number of families who are desperate for help 
and to have their voices heard. Their stories are all really different and their children’s needs are different. I have 
noticed some underlying similarities in that they have all been failed by the education system. When parents have 
tried to have these failings acknowledged and addressed, they keep meeting barrier after barrier. A lot of the time 
those barriers look very similar. Their cases highlight the importance and value of positive behavioural support 
and the lasting traumatic impact that the use of seclusion and restraint can have on children. Their cases have also 
highlighted the importance of schools being willing and able to work with families and to acknowledge when they 
get things wrong. That is a really important principle. Also, interagency cooperation is particularly important when 
it comes to the interaction with mental health services. We also clearly need more accountability for how schools 
support and respond to children who have been identified as being at risk, particularly those who have mental 
health concerns. 
What happens at school, or in some cases what does not happen at school, really matters; it is incredibly important. 
I note the recently released report by the Western Australian Ombudsman titled “Preventing Suicide by Children 
and Young People 2020”, particularly the findings around school attendance. The Ombudsman considered the cases 
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of 79 children and young people who had died by suicide. This work added to his 2014 investigation that examined 
the deaths of 36 young people. The findings included that 61 per cent of those children who were enrolled at a public 
school during the last year of their life were not regularly attending school and were considered to be at severe 
educational risk, according to the Department of Education’s policies. 
The disability royal commission is providing an important and very much needed opportunity to bring to light the 
experiences of children with disability in the education system. Evidence presented at the royal commission hearings 
has clearly demonstrated that students with disability are experiencing systemic failures and human rights breaches 
in schools across the country. It is not just an issue in Western Australia; this is an issue more broadly within Australia. 
That includes high levels of exclusion, bullying and a lack of supports and reasonable adjustments. A range of 
stakeholder and advocacy groups have provided evidence to the commission. They talk about the ongoing failure of 
education systems to comply with human rights obligations and national disability standards. They also talk about 
the failure of complaints processes to adequately acknowledge or resolve the issues. The inadequacy of complaints 
mechanisms is a significant issue. 
This evidence mirrors the concerns that have been consistently brought to my attention—that is, reasonable 
adjustments and supports are not being made to meet the needs of these students; too often families are not being 
listened to; and students’ privacy and confidentiality is not respected. 
I have spoken before about my concerns around the use of seclusion and restraint in schools and the lack of 
transparency and accountability around this practice. I have also spoken about my concerns around the behaviour 
policies, in particular blanket suspension and exclusion policies that do not take into account the context of children 
and young people’s behaviour. I appreciate that the Minister for Education’s view on this is different from mine. 
I still maintain serious concerns. According to the recently released Department of Education annual report, the 
number of students expelled from public schools in Western Australia has increased more than eightfold since 2017—
that is, 65 last year, compared with eight in 2017—and 1 906 more students were suspended in 2019 than in the 
previous year. It is important that members are aware that the royal commission is also looking into that issue. To 
quote the opening address at the royal commission’s Brisbane hearing last month — 

We have heard many stories of students whose needs are not being met, who become disengaged, 
frustrated or anxious. This can cause behaviours perceived by some as ‘challenging’ and that can then 
lead to a disciplinary response, including suspension, sometimes exclusion, and expulsions. 

It went on to say that that can impact on the student’s engagement in education over the long term. 
I have a personal issue around this. I have been up-front. I was a very troubled teenager. I had trauma in my life 
and mental distress, and as a result I had a lot of problems at school. I think that if the school had known what was 
happening in my life, maybe I could have received the help that I desperately needed at the time and perhaps I would 
not have lost 15 years of my life through being incredibly unwell. Therefore, I find it incredibly disappointing that 
the inadequate response to vulnerable students is still an issue so many years down the track. 
I want to commend those families who have contacted my office. I acknowledge their fearless advocacy for their 
children. I also commend those teachers and school staff who are doing amazing work in this space. The families 
who have contacted my office also acknowledge that there are some incredible teachers and staff who continue to 
go above and beyond to ensure that their students’ needs are met. However, the system as a whole for these families 
is failing their children. They are talking strongly about the need for systemic change. 
We need to remember that schools, at their core, are about equipping young people for their future lives. There is 
a vital link between education and the full development of an individual’s potential, as well as their sense of dignity 
and self-worth. Decades of research demonstrate that all children, both those with disability and those without 
disability, experience better educational achievement when they can learn together in a safe and inclusive 
environment. Barriers in education have profound impacts on the life course and mental health of students with 
a disability. That includes the transition to higher education and employment. 
I want to end with a quote from Dr Kerri Mellifont, QC, the senior counsel assisting the royal commission. She said — 

When a student does not feel safe, does not feel included, supported and valued, then the potential of that 
young person may never be unlocked. That is not only a loss to that student, but a loss to all of us. 

BUILDING AND CONSTRUCTION INDUSTRY (SECURITY OF PAYMENT) BILL 2020 
Receipt and First Reading 

Bill received from the Assembly; and, on motion by Hon Alannah MacTiernan (Minister for Regional 
Development), read a first time. 

Second Reading 
HON ALANNAH MacTIERNAN (North Metropolitan — Minister for Regional Development) [10.15 pm]: 
I move — 

That the bill be now read a second time. 
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Today is a historic day for all participants in the building and construction industry in Western Australia. In 
August 2016, the Western Australian Labor Party, when in opposition, made a promise that if elected it would 
pursue a bold reform agenda to provide a new and fairer system for all persons who carry out construction work or 
supply related goods and services in the construction industry. The building and construction industry is a vital part 
of our economy, providing the jobs, housing and critical infrastructure to meet the needs of all Western Australians. 
The industry is also a significant source of employment and income for both the Australian and Western Australian 
economies. It hosts the largest number of small businesses in this state, with hundreds of thousands of people 
earning a living through the building and construction industry. 
Our election commitment was made in recognition of the fact that the state’s construction industry has a long 
history of businesses and their families suffering significant financial losses due to non-payment and mistreatment. 
In many cases, these businesses provide their own capital up-front for materials and labour; therefore, when the 
person they are working for does not pay or goes bust, the consequences can be absolutely devastating. These include 
not being able to pay staff, owing large debts such that people cannot ever restart in the industry, and suicide and 
relationship breakdowns. This is the problem of “security of payment”, and it has been, and continues to be, a blight 
on our state. 
The problem of security of payment has far-reaching ramifications, not only for industry participants, but also across 
the broader community. It weakens the industry and fundamentally stifles innovation, investment and economic 
growth. It makes sense that if people could guarantee that they would get paid for the work they do, they would have 
more confidence to build and expand their businesses. If they could have security of payment, they would be able 
to create job opportunities and be in a financial position to take on more staff, trades and apprentices. They could 
get more Western Australians into jobs, and provide our young people with their first job. But the current reality 
is that businesses need to contend with the constant fear of not getting paid on time or at all, and do not have access 
to effective rights and protections under the law. 
The McGowan government committed to unlocking cash flow in the industry and supporting those who carry out 
the building and construction work in our state, particularly in this period of economic recovery. I stand here 
proudly today to deliver on those election commitments. This historic bill will improve security of payment and 
fairness across the Western Australian building and construction industry. It is the result of an incredible breadth 
of consultation across all sectors of the industry, including on a consultation draft released earlier this year. I take 
this opportunity to thank the building and construction industry for its engagement in the consultation process and 
acknowledge the productive and constructive input provided by a large number of groups and stakeholders into 
the development of this bill. 
I also wish to thank Mr John Fiocco, and Hon Matthew Swinbourn, MLC, for spearheading the initial review 
process, which was established by my colleague and former Minister for Commerce Hon Bill Johnston, MLA. 
Following his review, Mr Fiocco recommended a number of reforms to the government, including the adoption of 
many of the recommendations of the national review into security of payment laws conducted by Mr John Murray, 
AM, on behalf of the commonwealth government. Mr Fiocco recommended, and this government has accepted, that 
Western Australia’s security of payment laws should be made more consistent with the east coast model, which is based 
on New South Wales legislation. The principle of greater national consistency in this context is an important one, 
as it will ensure that if someone carries out work, the law will support them to get paid, regardless of which state or 
territory the person operates in. As a result, this bill will implement a substantial package of law reform to ensure that 
all participants in the building and construction industry in Western Australia can be confident of getting paid on 
time, every time, for the work they do. Make no mistake about it: the bill is a game changer for security of payment. 
I want to address some of the major reforms that will be introduced. The bill will establish, for the first time in 
Western Australia, a new framework of security of payment laws that, over time, will replace the Construction Contracts 
Act 2004. The CC act, which was introduced by the Gallop Labor government, was the first piece of security of 
payment legislation ever introduced into Western Australia, and was a vital foundation for resolving construction 
disputes. In fact, I was the minister who introduced the then Construction Contracts Bill in March 2004. Whilst 
the CC act was revolutionary at the time for Western Australia, it is clear that in current times the many challenges 
faced by businesses in getting paid are not adequately served by this existing legislation. The law needs to keep up 
the pace with the speed of change in this dynamic sector of the economy. It was made clear to Mr Fiocco, as well as 
Mr Murray in his review, that legislation based on preserving the commercial bargain struck between parties has not 
always achieved the right outcome in an industry plagued by inequality of bargaining power, unfair risk allocation 
and lengthy and delayed payment times. It was a Labor government that first addressed the problem of security of 
payment back in 2004, and, 16 years later, another Labor government stands ready to tackle it once again. 
Western Australian contractors will now have access to the same rights and protections under security of payment 
laws that their eastern states counterparts have had for many years. Crucially, part 2 of the bill will establish a statutory 
right to receive payment and an effective process to recover delayed payments through rapid adjudication and/or 
court proceedings. This will provide more transparency and structure to issues such as dates for claims, approvals 
and payment. The bill will require timely engagement in the payment process and impose significant consequences 
for failure to do so. 
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One of the biggest criticisms of the CC act has been that subcontractors are often not properly informed about 
why payments are being withheld or delayed. They are left to either wait until payment is due to find out whether 
they will be paid the full amount claimed, or commence an adjudication, only to then discover the full reasons for 
non-payment. This does not guarantee prompt payment and leaves the party who carried out the work in the 
unenviable position of chasing their cash or commencing an adjudication with limited or no knowledge of the case 
they will face and the likelihood of success. 

Under this bill, a party who carries out or undertakes to carry out construction work or the supply of goods and 
services is entitled to make a progress payment claim at the end of each month. To ensure that cash flows quickly 
through the contracting chain, payment claims made under the bill from head contractors to principals will need 
to be paid within 20 business days of the claim or any lesser period stipulated in their construction contract. 
Payment claims by subcontractors to head contractors, or between subcontractors, will now need to be paid within 
25 business days or any lesser period in the construction contract. Payment claims for certain residential-related 
construction work will need to be paid within the date specified in the contract or within 10 business days if no 
date is specified. 

The party that receives a payment claim must issue a payment schedule within 15 business days of receiving the claim 
if it does not intend to pay the full amount claimed. The payment schedule must outline the amount to be paid and 
the reasons that payment is being withheld. Once presented with the payment schedule, the claimant can make an 
informed decision about whether to apply for rapid adjudication to recover the full amount it considers is owed. If 
the claimant elects to go to rapid adjudication, the respondent cannot raise reasons for withholding payment during 
that process not included in the payment schedule, such as set-offs or cross-claims. This means the respondent must 
treat payment schedules with the utmost care. 

Alternatively, if the respondent does not give a payment schedule within the time required or pay the full amount 
claimed, the claimant may elect to either recover the full amount as a debt owed through the courts or apply for 
rapid adjudication. Before applying for rapid adjudication, the claimant must give the respondent notice of its 
intention to do so and a further opportunity to give a payment schedule within five business days. If no second-chance 
payment schedule is received, the respondent will not be entitled to provide a response or any submissions during 
the adjudication process. 

The rapid adjudication process under part 3 of this bill, as under the CC act and elsewhere, remains a “pay now, 
argue later” scheme designed to deliver an interim, binding decision so that works can continue, but without affecting 
the parties’ legal rights to go to court or use any other dispute resolution mechanism if unsatisfied with the decision. 
The adjudication process is to be carried out by an experienced, independent registered adjudicator within a compressed 
time frame. Applications for adjudication are to be made by the claimant to a registered adjudicator specified in 
the construction contract or, if no adjudicator is specified, the claimant is free to lodge the application with an 
authorised nominating authority of its choice. An authorised nominating authority is an individual or organisation 
approved by the Building Commissioner to appoint an adjudicator. Currently, a number of organisations perform 
a similar role under the CC act as “appointers”, and elsewhere across Australia. It is expected that these organisations 
will apply to be authorised nominating authorities under the bill. The adjudication process is designed to ensure 
claims are determined with speed, efficiency and minimum formality and cost, so that money continues to flow 
through the contracting chain with minimum disruption. Once an adjudication application is made by the claimant, 
the adjudicator specified in the contract or appointed by the authorised nominating authority can make a decision 
within as few as 10 business days if the respondent does not provide, or is not permitted to provide, an adjudication 
response, or within 10 business days after a valid adjudication response is provided. 

Clauses 35, 36 and 38 of the bill detail the powers and functions of the adjudicator. The process is not judicial 
and the decisions are to be based largely upon the payment claim, payment schedule, adjudication application and 
response, but the adjudicator can request further submissions, call conferences and carry out inspections of the 
construction work. The adjudicator must decide the amount, if any, owed by the respondent to the claimant in 
respect of the payment claim, including the return or release of any performance security, the date on which the 
amount became or will become payable, and any interest that is owed. The adjudicator must give brief reasons for 
their decision in the form of an adjudication determination. 

As the parties retain their rights to go to court or commence other dispute resolution processes, adjudication 
determinations under the bill are not, as a general rule, open to appeal or review. However, part 3 of the bill introduces 
a limited right to seek a review of an adjudicator’s determination by a senior adjudicator. This limited right of review 
will be available only for high-value disputes, but will provide an aggrieved claimant or respondent with an 
alternative remedy to be exhausted outside of curial proceedings. This review mechanism is based on similar laws 
in Singapore, and the recommendations of Mr Murray’s review for the commonwealth government. 

The bill will also introduce measures to improve the overall fairness of contracting practices in the building and 
construction industry. Too often people find that the rules are stacked against them right from the very outset. If 
a party gets squeezed because it lacks the same bargaining power as the other party, some might invoke theories of 
free market economics to explain or even justify this situation. They might say, “Well, that’s just the way it is, and 
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it’s always going to be like that”, but I resoundingly reject the notion that an enhanced bargaining position in a free 
market is a licence to withhold moneys from those who are entitled to it. As a community, there are certain standards 
that we can all and should all expect for contracting practices in the industry. 

This bill will introduce a range of mechanisms to improve the fairness of contracting practices across the industry. These 
include voiding unfair notice-based time bars, which operate to unfairly limit or restrict a contractor’s entitlement 
to claim or to receive payment under a construction contract; enacting a broader prohibition on paid-when-paid 
provisions; as well as requiring certain contracts to be put in written form and meet minimum standards to remove 
any uncertainty about each party’s rights and obligations. 

Another key pillar of reform is the introduction in part 4 of the bill of a retention trust scheme that will apply down 
the supply chain. This is a first of its kind in Australia, and it will protect subcontractors’ retention money from being 
misappropriated or lost altogether in insolvency. Often, retention money may equal or exceed a subcontractor’s 
profit margin for a construction project. But right now, under the law of this state, it is perfectly legal for a party 
holding or withholding retention money to use this money as they see fit. They can use it to prop up or increase 
their own cash flow, or even apply it for purposes totally extraneous to the construction contract, such as buying 
a luxury car or financing an expensive holiday. When a party holding retention money fails, the moneys owed by 
way of retention are almost always unsecured claims; therefore, a subcontractor can, on average, expect to receive 
next to nothing of what they are owed. The McGowan government believes that subcontractor retention money 
should be protected. It should no longer be treated within the industry as an interest-free loan that one can use for 
whatever purpose they choose. For that reason, the bill will impress retention money with trust status by force of 
law and require that it be ring-fenced in a dedicated trust account to separate it wholly and completely from the 
trustee’s general pool of assets. When a party fails to fulfil their obligations as a trustee of the retention money, 
beneficiary subcontractors will have access to existing general law remedies, and, in some cases, a statutory right 
to suspend ongoing construction work or the supply of related goods and services. 

Finally, part 7 of the bill provides the building industry regulators—the Building Commissioner and Building 
Services Board—with new powers to remove from the industry building contractors with a history of insolvency 
or not paying down court-ordered or adjudication debts. Let it be known that the holding of a registration as a building 
contractor in this state is a privilege; it is not a right. Those with a history of ripping off subcontractors, or engaging 
in phoenixing activity by driving a construction business into the ground and then re-emerging from the ashes with 
a brand-new business, will be placed squarely within the line of sight of the regulator’s new powers. If someone 
wants to be a registered building contractor, they need to play by the rules, make sure they run their business properly 
and pay subcontractors who work for them, or else they may rightly be required to show cause to the board as to 
why they should be allowed to be a registered player in the industry. 

I conclude by emphasising that this bill will introduce historic reforms to give confidence back to subcontractors. These 
reforms will promote business growth and innovation, and make this state a fairer and more desirable place for all to do 
business; safeguard the livelihood and wellbeing of the Western Australians behind our construction businesses; and 
complement measures the McGowan government has already delivered through the expanded use of project bank 
accounts on government projects and enhancing the investigation powers of the state’s Small Business Commissioner. 

Pursuant to standing order 126(1), I advise that this bill is not a uniform legislation bill. It does not ratify or give 
effect to an intergovernmental or multilateral agreement to which the government of the state is a party; nor does this 
bill, by reason of its subject matter, introduce a uniform scheme or uniform laws throughout the commonwealth. 

I commend the bill to the house and I table the explanatory memorandum. 

[See paper 4601.] 

Debate adjourned, pursuant to standing orders. 

House adjourned at 10.34 pm 
__________ 

 
 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4014601ccb53cf3df468a5714825861e000b5544/$file/tp-4601.pdf
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QUESTIONS ON NOTICE 

Questions and answers are as supplied to Hansard. 

FOREST PRODUCTS COMMISSION — SAWLOGS AND PARTICLEBOARD WOOD 

3326. Hon Diane Evers to the minister representing the Minister for Forestry: 
(1) Are sawlogs sold to Wespine and particleboard wood sold to WESFI/Laminex both sold on a fixed, 

delivered, milldoor price basis? 

(2) What are the current indexation rates for sawlogs to Wespine and particleboard wood to WESFI/Laminex? 

(3) What was the amount of stumpage/royalty received by Forest Products Commission (FPC) for selling 
Radiata Pine from the State owned plantations in 2019–2020? 

(4) Does the FPC recover in full the costs of the production expenses as shown in each annual report since 2008: 

(a) if no to (4), why not? 

Hon Alannah MacTiernan replied: 
(1) Yes. 

(2) The Laminex price increased by 2.1 per cent in May 2020, and the Wespine price increased by 0.83 per cent 
in July 2020. 

(3) As per the answer to (1), pine is priced on a delivered price basis and a stumpage/royalty is not used. The 
FPC does not differentiate by resource tenure and reports by forest sectors and not by species. Radiata pine 
forms part of the Plantations forest sector. As per section 2.2 of the Notes to the Financial Statements, 
page 45 of the 2019–2020 Annual Report, Plantations forest returned an Operating Profit of $5.366 million. 

(4) Yes. 

(a) Not applicable. 

ENVIRONMENT — LAND CLEARING 

3327. Hon Robin Chapple to the Minister for Environment: 
I refer to the clearing of native vegetation, in particular enforcement and compliance aspects, and I ask: 

(a) since 2010, by calendar year, how many hectares of native vegetation were cleared without a permit, 
through exemptions and/or illegal clearing: 

(i) when, if at all, were any identified threatened species habitat(s) cleared via exemptions and/or 
illegal clearing since 2010: 

(A) will the Minister please detail the location, size, biome-type and relevant threatened 
species of the clearing referenced at (a)(i); 

(b) does the Department of Water and Environmental Regulation (DWER) monitor or map the 
illegal/exempt-from-permit clearing of threatened species habitat(s): 

(i) will the Minister please explain how this record is maintained and updated; 

(c) of those given at (a), how many instances were determined to be illegal: 

(i) of these instances at (c), how many were issued with compliance action(s), as either fine or 
prosecutions: 

(A) how much total revenue ($AUD) has been awarded as a result of those compliance 
actions referenced at (c)(i); and 

(d) under DWER, how many FTE roles are responsible for: 

(i) compliance with issued clearing permits; 

(ii) identification of illegal clearing; and 

(iii) dedicated, in-person observation of active clearing, and previously-cleared sites, to ensure 
permit compliance? 

Hon Stephen Dawson replied: 
(a) (i) (A) Clearing that is carried out under an exemption is not required to be reported to the 

Department of Water and Environmental Regulation (DWER) under the Environmental 
Protection Act 1986 (EP Act). 
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Illegal and unauthorised clearing that is identified or reported to DWER is investigated 
and a determination is made on whether there is sufficient evidence to establish an offence 
under the EP Act. If an offence is established enforcement action is taken in accordance 
with the Department’s Compliance and Enforcement Policy. 

DWER does not hold data of the amount of clearing that has occurred since 2010 
without a permit, through exemptions and/or unidentified illegal clearing. 

(b)–(c) DWER implements a range of proactive and responsive action to monitor compliance with native 
vegetation requirements. As part of the Department’s proactive surveillance program, satellite imagery is 
obtained and reviewed to monitor and map changes in vegetation cover. 

While satellite data can identify vegetation change, computer systems alone are currently unable to 
reliably distinguish between vegetation change that is the result of mechanical clearing, and vegetation 
change that is the result natural events. For these reasons, satellite data alone is incapable of determining 
the extent of vegetation change that is the result of unauthorised clearing or clearing carried out lawfully 
under an exemption. 

This imagery is further analysed and where unauthorised clearing is suspected, it is assessed for 
investigation. The environmental values of the vegetation, including threatened species habitat is a factor 
considered when prioritising clearing incidents for investigation. 

If the investigation establishes that the clearing is unauthorised, compliance and enforcement action is 
taken. This can include written warnings, vegetation conservation notices and/or prosecution. 

There has been a total of 28 convictions for unauthorised clearing since 2010 under the EP Act. Of the 
28 convictions since 2010, 14 were the result of satellite monitoring involving a combined area of 970ha 
with total penalties of $257,000. 

(d) (i)–(iii) DWER currently has 3.5 FTEs with specific responsibility for monitoring compliance with 
clearing permits and the identification of illegal clearing, with an additional FTE being recruited. 
Additional compliance officers and investigators within DWER also assist these officers when 
required. 

The Department of Mines, Industry Regulation and Safety has resources to monitor compliance 
with clearing permits for mineral and petroleum activities under delegation from DWER. 

SOCIAL HOUSING — VACANCIES 

3328. Hon Alison Xamon to the minister representing the Minister for Housing: 
(1) What is the current total number of social housing properties? 

(2) How many of the properties from (1) are currently vacant? 

(3) For what reasons are the properties from (2) vacant? 

Hon Stephen Dawson replied: 
(1) As at 30 September 2020, there were 42,901 social housing properties which includes public housing 

properties and community housing properties. 

(2) As at 30 September 2020, there were 1,483 vacant public housing properties. Records of community 
housing vacancies are not kept by the Department of Communities as they are managed by the community 
housing organisations who lease them. 

(3) Properties can become vacant for a number of reasons. A large portion, more than 800, are undergoing 
maintenance repairs and will be relet once repairs are completed. The Social Housing Economic Recovery 
Package refurbishments process will also assess each property for eligibility. Other properties have been 
deemed unsuitable for tenanting and will be allocated for demolition, redevelopment or sale. 

__________ 
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