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COVID-19 RESPONSE LEGISLATION AMENDMENT 
(EXTENSION OF EXPIRING PROVISIONS) BILL 2021 

Committee 
Resumed from an earlier stage of the sitting. The Chair of Committees (Hon Martin Aldridge) in the chair; 
Hon Sue Ellery (Leader of the House) in charge of the bill. 

Clause 1: Short title — 
Progress was reported after the clause had been partly considered. 
Hon NICK GOIRAN: The minister’s second reading speech on the COVID-19 Response Legislation Amendment 
(Extension of Expiring Provisions) Bill 2021 makes reference to the fact that we have recently been in a three-day 
lockdown. Is there a part of this bill that will enable future lockdowns to be imposed? 
Hon SUE ELLERY: There is a head of power in the bill before us that will enable the State Emergency Coordinator 
to issue directions. Those directions include lockdowns. Although the member will not find a reference in the bill 
before us to the specific capacity to issue a direction in respect to a lockdown, a head of power to make directions 
does exist in this bill. 
Hon NICK GOIRAN: The minister might like to take this by interjection. I take it that that would be in part 4 of the 
bill, which deals with the amendment to the Emergency Management Amendment (COVID-19 Response) Act 2020? 
Hon Sue Ellery: Yes. 
Hon NICK GOIRAN: For how long has that particular head of power been available? 
Hon SUE ELLERY: I am advised that the State Emergency Coordinator has always been empowered under the 
Emergency Management Act 2005. The State Emergency Coordinator has always had the power so expressed, at least 
from 2005, and I suspect probably under whatever was in the versions that existed before, but at least since 2005. 
Hon NICK GOIRAN: If this bill were not passed—there is no prospect of that happening, because everybody is 
in support of the passage of the bill—would the power to invoke a lockdown, such as the three-day lockdown that 
the minister gave as an example in her second reading speech, still be available? 
Hon SUE ELLERY: The honourable member may well not have been in the chamber when Hon Martin Aldridge 
made his second reading contribution, but he did canvass this. For example, the particular provisions that apply in 
section 72A allow a direction to be issued to a particular class of people. The example that Hon Martin Aldridge 
used was a shipload of people — 
Hon Nick Goiran: Sorry? 
Hon SUE ELLERY: I said shipload of people. 
Hon Dr Steve Thomas: For the sake of Hansard, we should get that right! 
Hon Nick Goiran: I heard it clearly, and I thought it was amusing none the less. 
Hon SUE ELLERY: Rather than the inconvenience and impracticality of trying to issue a direction against each 
single person as they come off the ship et cetera, it will enable a class of people to be captured by a direction. 
Hon NICK GOIRAN: In the absence of this important power to issue a direction to a class of people, would that 
mean that in order to do a similar three-day lockdown, a direction would have to be issued to every individual 
person in Western Australia? 
Hon Sue Ellery: If the bill did not pass? 
Hon NICK GOIRAN: Yes. 
Hon SUE ELLERY: I am not sure whether we are getting to the point that the honourable member is seeking to 
clarify, but prior to the introduction of these provisions in respect of COVID-19, there was the power to issue 
directions against a person. What was inserted into the COVID-19 provisions was the capacity to issue for a class 
of persons. I am not sure whether there was something more specific that the member was seeking, so I will seek 
clarification if there was something else the member was seeking. 
Hon NICK GOIRAN: Therefore, subject to the minister’s concurrence, I think we can conclude that it is 
important that the bill be passed, because in the example that the minister gave in her second reading speech of the 
three-day lockdown, in the regrettable instance that we would have to do that again sometime between now and 
4 January, which is the proposed extension date, I think that regardless of whether people are pro or anti-lockdown, 
we would all agree that in order for it to be practicable, we need to have the power that is set out in this bill. 
Hon Sue Ellery: By interjection, correct. 
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Hon NICK GOIRAN: Can the minister advise the chamber whether a documented framework exists setting out 
the criteria that the government will use when considering future lockdowns? 
Hon SUE ELLERY: No, there is not. Each situation is considered on its merits. That may be something that is 
developed in the future—that is my personal opinion—because it may well be that we get into a pattern that is 
familiar. I have to say that every time we have thought we understood what was going to happen next with this 
pandemic, something different has happened. That is not a government position; that is my view. There is not 
currently a specific framework. It is according to the particular circumstances at the time. If I can give the member 
an example that was helpful to me, two of the cases that were at the centre of the most recent restrictions were 
university students, as opposed to someone who was not at a university. We can imagine that at a university, on any 
given day there may be thousands of people on the campus. The provisions we would put in place around a lockdown 
that started because somebody had attended a university might be fundamentally different from what we would put 
in place for somebody who has had very limited contact with other members of the community, for example. 
Hon NICK GOIRAN: I think that is helpful, minister. For what it is worth, I agree with the minister. I think that, 
moving forward, some form of documented framework would be preferable. It sounds as though, at the moment, 
to the extent that there is a framework, it is the Chief Health Officer who determines these matters on a case-by-case 
basis. Given the experience that we have had in Western Australia over the past 12 to 14 months, and indeed the 
experience of other Australian jurisdictions, I would like to think that the Chief Health Officer now has developed 
his own framework. For an expert to be able to provide expert advice to the government, even though they are 
dealing with a novel pandemic situation, as time passes, and as their experience increases in providing advice, 
I would like to think that they could in their mind say, “If these particular criteria were to emerge, it will result in 
me giving this piece of advice to government, and if these particular issues are absent, then I will give different 
advice.” I would like to think that that might already exist, but that would be a series of questions that, potentially, 
a parliamentary committee could pursue with the Chief Health Officer during the course of their work in the 
forty-first Parliament. 
On the second page of the minister’s second reading speech—I regret the official version has different formatting 
from the one the minister has—it states — 

Due to the fast-evolving situation and the possible threat, we — 
The minister is obviously referring to the government — 

introduced measures when two positive COVID-19 cases emerged. Since then, we have introduced 
measures to limit and reduce the risk of spread from another group of infections. 

Is there a convenient list of the measures that the minister refers to in the sound reading speech—the ones that were 
introduced when the two COVID-19 positive cases emerged, and, separate to that, the ones that the government 
since introduced to limit and reduce the risk of the spread of COVID-19 from another group of infections? 
Hon SUE ELLERY: I do not have that here. I can give an undertaking to raise it with the minister and see whether 
I can table something behind the chair. 
Hon NICK GOIRAN: Thank you. That would be appreciated. Although the minister does not have a convenient 
list of the measures at her disposal, is it correct to say that the introduction of the measures referred to in the second 
reading speech—remember we are talking about two different sets of measures—could only have been introduced 
by virtue of the existence of the temporary law we are trying to extend? 
Hon SUE ELLERY: I am advised that the SafeWA app—the contact tracing app—is entirely dependent on 
section 72A. I am advised that face masks are partially reliant on section 72A and I am advised that directions to 
classes of people, obviously, are linked to section 72A. I am going to put a caveat on that: I do not have the list of 
measures in front of me so I cannot take the answer much beyond that. 
Hon NICK GOIRAN: That is fine; that answer is helpful. The point is that there are measures—the minister has 
mentioned three—that can be pursued or implemented, or indeed imposed, only when this temporary law is extended. 
At least that gives members of this chamber, or indeed those interested members outside of the chamber, clarity, 
that without this extension we will not be able to continue with the SafeWA app in terms of that information in the 
future, and possibly face masks—whether we are enthusiasts for such masks—and then, of course, the important 
directions to classes of people. The minister has indicated that much of the deliberations that take place on these 
matters are based on the expert advice of the State Emergency Coordinator—that was certainly mentioned in the 
second reading speech—and that those deliberations take place with the State Disaster Council. Can the minister 
inform the chamber who is currently on the State Disaster Council and whether minutes are kept of those meetings? 
Hon SUE ELLERY: I do not have the list here; I could probably get the member a list. The minutes go to cabinet. 
Hon NICK GOIRAN: Minister, I am happy for the minister to take this by interjection, if it assists: are you a member 
of the State Disaster Council? 
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Hon Sue Ellery: Yes, I am. I already said that in the house. 
Hon NICK GOIRAN: With the benefit of that information and given that the minister is a member of that body—
I appreciate that she might not necessarily want to give an exhaustive list—could the minister at least give an 
indication of some of the members on the State Disaster Council and some indication as to approximately how 
many people are on the council? 
Hon SUE ELLERY: I do not know that that would be particularly helpful because I might miss somebody out. 
Hon Nick Goiran: It’s a non-exhaustive list, but you’re at the meetings, so you would have some idea who goes there. 
Hon SUE ELLERY: There are a range of ministers; a range of directors general; obviously the State Emergency 
Coordinator; obviously the Chief Health Officer; and a range of other directors general and ministers. I am happy 
to provide the member with a list, but I would miss someone if I tried to do it off my head right now. 
Hon NICK GOIRAN: That is fine, minister. I appreciate that the minister no doubt attends a range of meetings 
in different circumstances. It is not an examination here. I do not expect the minister to necessarily know all these 
things off by heart, but at least it gives us a flavour of who attends these meeting and, most importantly, participates 
in the deliberations. The minister has indicated that minutes are kept and that those minutes go to cabinet. 
Has the government received any complaints about the use of the section 72A powers that we are seeking to extend? 
Hon SUE ELLERY: I am not sure how that would help us to progress the bill, but not that I am aware of. I find 
the degree of compliance of Western Australians constantly reaffirming. I am sure that some Western Australians do 
not like some elements of the directions and I am sure that some of them have probably expressed that in a complaint 
to somebody, but I am not aware of any. 
Hon NICK GOIRAN: Perhaps I can explain the importance of understanding whether there have been any 
complaints. Imagine by way of an analogy that we were dealing with an education bill and the minister, as the 
education minister, would like the support of members for some form of reform in the education sector, and 
unbeknownst to members there were some significant stakeholders in the education sector who had lodged 
complaints on the very issue that was the subject of the reform. Those are the types of things that would assist 
members as legislators in understanding whether, indeed, there is some veracity to the complaints, whether the 
reforms are warranted, and whether the reforms will improve the situation that has been complained of, or might 
even worsen the situation. We are being asked to extend a temporary law, so it would be useful to know whether 
there have been any complaints. The minister indicated that at least in terms of her personal knowledge she is not 
aware of any. 
Hon Sue Ellery: I probably have some information I can share with you. 
Hon NICK GOIRAN: Thank you. 
Hon SUE ELLERY: I have some information I can share with the member. These are not necessarily related to 
section 72A, but I am advised of the following—these come from the Western Australia Police Force: 87 files have 
been received by the professional standards portfolio. It is not clear to me—someone might be able to clarify—
whether a file is an individual complaint or whether there are multiple files all from the same person, or whether 
there are 87 different people. I do not know. Eighty-seven files relating to a variety of topics were received by 
the professional standards portfolio, including the G2G PASS, the closure of borders and the refusal of entry to 
non-exempt travellers. Twenty-two of these relate to complaints against police officers for possible breaches of 
the Emergency Management Act. There were 2 896 ministerial files, including queries and commentary about the 
application of WA’s closed borders, controlled borders and intrastate borders and operation during the state of 
emergency, and 25 of these relate to complaints. There were 479 correspondence files relating to the state of 
emergency received directly by the office of the Commissioner of Police, and eight of them related to complaints. 
I can clarify that they are individual complaints. 
Hon NICK GOIRAN: In an earlier response the minister mentioned that it never ceases to amaze her how compliant 
Western Australians are with regard to what has been happening. Equally, it never ceases to amaze me what 
information can be elicited when a few more questions are asked. The minister has indicated that of the, I think, 
more than 2 000 ministerial files—almost 3 000—25 of them were complaints. What is the nature of those types 
of complaints? 
Hon SUE ELLERY: I am sorry; I do not have that information here. In the information I just provided I gave a range 
of things. In respect to ministerial correspondence, for example, I talked about queries about borders, controlled 
borders and intrastate borders during the state of emergency, so it is across that band of issues. I do not have anything 
more specific other than what I have given. I can undertake to raise with the relevant minister whether more 
particulars could be provided, but I do not have access to that information here. 
Hon NICK GOIRAN: If we can just take the 25 complaints that fall under the category of ministerial files, are 
they all under the one ministry or multiple ministries? 
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Hon SUE ELLERY: As I said when the member first asked the question, the information I have in front of me is 
in respect to WA police. 
Hon NICK GOIRAN: I recall the minister mentioning that. I thought that was in respect to the 87 files from 
professional standards. I now understand that the more than 2 000 ministerial files also relate to the Minister for 
Police. I think there was a third category. 
Hon Sue Ellery: Commissioner’s correspondence. 
Hon NICK GOIRAN: Right. With the commissioner’s correspondence there was also a number of complaints provided. 
Hon Sue Ellery: Eight. 
Hon NICK GOIRAN: I think it might have been eight. For each of the 25 complaints that come from the ministerial 
files, the eight from the commissioner’s correspondence and the 87 with professional standards, we really want to 
know who has undertaken an investigation into those complaints and, most importantly, whether any of the 
complaints have been sustained. What will be the process for us to get that information? 
Hon SUE ELLERY: The process will be that I stand up and advise the following. Western Australia Police Force 
has established a complaints process for any alleged police misconduct. Any identified breaches are investigated 
or overseen by the professional standards portfolio. Officers are investigated against statutory offences, 
Western Australia Police Force policy and the code of conduct. All investigations undertaken by the Western Australia 
Police Force are overseen by the Corruption and Crime Commission. Under section 21A of the Corruption, Crime 
and Misconduct Act, the Commissioner of Police must report matters that concern or may concern reviewable 
police action. Anyone else, including members of the public, may also report alleged police misconduct to the 
commission. Once an allegation is assessed, the commission will decide whether to investigate or take action itself, 
investigate or take action in cooperation with an independent agency or appropriate authority, refer the matter to 
an independent agency or appropriate authority for action, or take no action, in which case the commission will 
advise whoever made the report. 
Hon NICK GOIRAN: That is a helpful summary of the process. I am keen to know what the process will be for 
us as a chamber to get the information about which of the complaints have been investigated and which ones have 
been sustained. 
Hon SUE ELLERY: I do not have that here. Again, I can make an undertaking to pass on the member’s request 
to the relevant minister. I am happy to give the member that undertaking. 
Hon NICK GOIRAN: The second reading speech the minister delivered to the house earlier this month stated 
that section 72A powers were essential for the government’s implementation of physical distancing measures, and she 
made reference to social venues. When the minister mentioned social venues, was it intended to capture Optus Stadium? 
Hon SUE ELLERY: I am advised that Optus Stadium, for example, but, indeed, HBF Stadium, RAC Arena and 
other similar venues are captured under the section 72A provisions for social gatherings. 
Hon NICK GOIRAN: We have just been talking about whether the government has received any complaints and 
the minister kindly indicated that she would have a discussion with the new Minister for Police to see whether we 
cannot get to the bottom of whether any complaints have been sustained. This is much more of a low-level complaint 
than the type of matters I hope the minister will get to the bottom of with her friend the Minister for Police. I must 
say that the type of complaint I have received frequently over the course of the last 12 months is about the varying 
decisions for venue capacity at Optus Stadium. As a member, albeit not necessarily one who goes out of his way 
to defend anything the government of the day has been doing, it has been very difficult to explain to constituents 
the methodology or, as we discussed earlier, the framework for physical distancing measures to justify why on any 
particular day 30 000 Western Australians can gather at Optus Stadium—on a different day it might be 45 000 
and, indeed, on another day it might be up to 60 000—when they are then expected to pack in like sardines on 
some of our Transperth trains. It has been difficult to explain to those constituents why it is physically safe to have 
30 000 people at Optus Stadium but unsafe to have those same 30 000 people on top of each other on a train thereafter. 
Is the minister able to assist the chamber in terms of whether things have improved so that we now have some 
form of guideline or understanding of this when we have those types of restrictions? There have obviously been 
concerns in recent times about a new matter emerging out of Victoria, and we know that might continue on for 
some time yet. Most ordinary Western Australians, particularly football-loving ones, including those who like the 
West Coast Eagles — 
Hon Stephen Dawson interjected. 
Hon NICK GOIRAN: That was an unruly interjection by the deputy leader! 
Those ordinary constituents would be keen to have some understanding of the rationale behind those types of restrictions. 
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Hon SUE ELLERY: I can give the member a broad overview; that advice is usually provided by the Chief Health 
Officer, whose advisers are not here. The Chief Health Officer provides specific advice about seated entertainment 
venues. This is guided by things like the risk with forward-facing seats being different from the risk when people 
are moving around or sitting in groups where they face each other. The level of risk is dependent on the variant of 
COVID and the degree of community spread; for example, what stage we are in in the period of a particular set of 
directions. The Chief Health Officer publishes that advice at the time and in the advice he publishes he tries to 
explain why he has adopted the view he has about the circumstances at the time. That is probably as far as I can 
take it without advisers from Department of Health being here. Obviously, the Chief Health Officer is always looking 
to maximise public safety and has to balance a whole range of things in providing that advice. 
Hon NICK GOIRAN: Again, perhaps that is something a parliamentary committee might be able to interrogate 
further with the Chief Health Officer. It is interesting, and perhaps useful, that the minister is responsible for the 
conduct of the passage of this bill in the Legislative Council given she is a member of the State Emergency Council, 
because next time that she is provided with a bit of advice about the distinction between forward-facing seats and 
seats that face each other, a conscientious member of that council might like to ask the advisers at the time how 
that helps us, given that while a person might sit at the match and have seats facing forward, at the end of the 
match they go onto a Transperth train and their seats are facing each other, particularly as there are different types 
of seats on different types of trains. The relevant adviser might like to contemplate those types of things, because 
it is those types of peculiarities that leave a few Western Australians scratching their heads at times. 
Hon Sue Ellery: If the honourable member will take an interjection—I do this at my peril because I do not want 
to take the member down another path if I don’t need to! By interjection, there is not a single, perfect, neat solution 
to this. We all wish there was, but there is not. 
Hon NICK GOIRAN: In the minister’s second reading speech she mentions, and she mentioned this earlier this 
afternoon, that the section 72A power in the Emergency Management Act is important because it facilitates the 
use of the SafeWA app. What measure is the government using to assess whether this app is being used or not? 
Hon SUE ELLERY: Honourable member, earlier in the debate Hon Peter Collier asked for SafeWA statistics. The 
scans are measured. The member asked how we know it is being used. It is because the scans on the app are being 
measured. There are individual and business registrations, and scan numbers are measured and they reflect total scans 
per month, not necessarily unique users per month. What is not kept in those registers, which Hon Peter Collier 
referred to in his contribution to the second reading debate, is the paper-based registers. The information that is 
asked of the user upon registration is first and last name, and mobile number. The usability is immediate, so as soon 
as the user scans the QR code, hears the ding and sees the green confirmation screen, the scanned information is 
stored in the database and is able to be used by the contact-tracing team should it be required. 
Hon NICK GOIRAN: Anecdotally, my observation is that the app is being inconsistently used. What offence is 
committed if a person neither signs in via the app or the paper registry? 
Hon SUE ELLERY: Businesses that do not use the register are subject to penalties, including a fine of up to 
$50 000 for an individual and $250 000 for a body corporate, or 12 months’ imprisonment. Infringement notices can 
also be issued. The member’s question is about the offence if someone does not sign in. It is a breach of a direction 
and police can issue infringements. I am advised that no one has been charged. The focus is on compliance rather 
than taking a heavy-handed approach by charging someone.  
Hon NICK GOIRAN: I have one further area to pursue under clause 1. My remaining questions pertain to 
clauses 4 and 5 found in part 2. They might be all conveniently dealt with in a job lot under clause 3. 
In her second reading speech the minister referred to the government continuing to make its decisions based on 
the best available health advice. She also referred to the fact that from time to time the Chief Health Officer documents 
his advice in writing. Is the written advice received by government from the Chief Health Officer before or after 
he speaks to the Premier? 
Hon SUE ELLERY: I do not know the answer to that and the people here would not know the answer to that, so 
I am not in a position to answer that question. 
Clause put and passed. 
Clause 2 put and passed. 
Clause 3: Act amended — 
Hon NICK GOIRAN: My question relates to sections 318 and 338B of the Criminal Code so I will deal with 
them here under clause 3. 
How many charges have occurred under sections 318 and 338B of the Criminal Code in relation to threats or assaults 
against police officers since assent day on 3 April 2020? 
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Hon SUE ELLERY: Since 4 April 2020 to 3 April 2021, 16 people have been charged with 24 offences of assaulting 
a public officer, COVID-19–related, under section 318 of the code. No people have been charged with threats 
under 338B(2) of the code. 
Hon NICK GOIRAN: I was quickly scribbling that down, minister. Is it 16 people with regard to section 318 and 
zero with regard to 338B? 
Hon Sue Ellery: Correct. Sixteen were charged with offences under section 318 and zero under 338. 
Hon NICK GOIRAN: That is interesting because at the briefing I attended, the information provided suggested 
that 19 people were charged with 28 offences. Can we clarify the difference? 
Hon SUE ELLERY: There is an explanation for that. Three persons and four offences have been removed. 
Although they occurred during the pandemic and involved “threatening COVID” at the time of assault, these offences 
were prior to the increased penalty provisions. 
Hon NICK GOIRAN: When were they removed and whose decision was it to remove them? 
Hon SUE ELLERY: I am advised that subsequent to the briefing, the briefing information was updated. I am advised 
that the updated information was provided to Hon Peter Collier. It may well have been provided to Hon Nick Goiran. 
I cannot confirm that but that is what I am advised. 
Hon Peter Collier: What was that? 
Hon SUE ELLERY: I am talking about you and the updated information out of a briefing on numbers of charges 
and things, I am advised. 
Hon Peter Collier: Mine went to, I think, April. 
Hon SUE ELLERY: Yes. 
Hon NICK GOIRAN: I wonder how it is possible to have any confidence in these figures. I ask because last year, 
the minister was asked a question on notice by Hon Martin Aldridge. I can imagine that being a question on notice 
directed to the Attorney General via the minister, she would have had an incredible amount of input into the answer! 
For the benefit of Hansard that was sarcastic. Whether the minister likes it or not, I guess she takes responsibility 
for the answer Hon John Quigley has provided and his answer to the identical question I just asked the minister 
authored by Hon Martin Aldridge was as follows — 

The relevant provisions of Criminal Code sections 318(1)(d) and 338B relate to the general defined term 
‘public officer’ and, as such, the type of public officer involved is not recorded when each charge is lodged 
with the court. The Department of Justice has advised that staff would be required to review each individual 
case to investigate how many police officers were among the public officers allegedly offended against 
during the cited period. Such a manual review of each case would not necessarily provide the information 
requested because the type of officer is not always included in the charge description recorded. 

Consequently, minister I ask: how do we now know that the 16 people with the 24 charges is accurate; what is the 
source of that information? 
Hon SUE ELLERY: I am advised that it came to the attention of someone that there was potentially an error in the 
numbers, so police were asked to do the manual review to check those numbers, and that is where the three removals 
were made. I am happy to give an undertaking that if I gave the wrong answer at the time, I will make an apology 
to the house and correct it, but I do not think it was wrong at the time. I think it was that we did not want to do the 
extensive manual investigation at a time of pandemic. But as I understand it, when it became clear there was perhaps 
a discrepancy in the numbers that review was done. 
Hon NICK GOIRAN: I understand how the distinction between the 19 people and the 16 people was ascertained 
because of the manual review, but does that then suggest there is some kind of electronic database that allows the 
department to assess the information at first instance minus the review? In other words, where did the 19 people 
come from at first instance? Presumably that was in the manual review. 
Hon SUE ELLERY: I am advised that the process is one as highly sophisticated and complicated as using keywords. 
If I put in the keyword “COVID”, I will get a list. By manual review, I can narrow that down to what is captured 
for the purposes we are talking about. 
Progress reported and leave granted to sit again, pursuant to standing orders. 
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