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CIVIL PROCEDURE (REPRESENTATIVE PROCEEDINGS) BILL 2021 
Second Reading 

Resumed from an earlier stage of the sitting. 
MR M. HUGHES (Kalamunda) [2.54 pm]: Prior to question time, I was referring to the second reading speech 
of the Federal Court of Australia amendment bill, which deals with class actions. 
The SPEAKER: This is not an opportunity for everyone to start talking. If you need to move out of the chamber, 
I ask you to do so quietly. We would like to be able to hear the member for Kalamunda and I would like Hansard 
to be able to transcribe. 
Mr M. HUGHES: Thank you, Madam Speaker. The quote continues — 

The second purpose of the Bill is to deal efficiently with the situation where damages sought by each 
claimant are large enough to justify individual actions and a large number of persons wish to sue the 
respondent. The new procedure will mean that groups of persons, whether they be shareholders or investors, 
or people pursuing consumer claims, will be able to obtain redress and do so more cheaply and efficiently 
than would be the case with individual actions. 

The second reading speech of the federal Attorney General underscores that facilitating access to justice is the main 
aim of the class action regime. Class actions provide the means by which individual citizens are able to seek redress 
through the courts for civil wrongs committed by the big and powerful in our society, which include governments, 
corporations and other defendants that are more powerful than any individual claimant. Clear and certain access 
to such a mechanism is of fundamental importance in the globalised economy in which civil wrongs are often 
committed on a mass scale by large and powerful entities and those nearer to home who emulate them. Such entities—
large corporations—in effect have all the advantages that accrue to those in litigation and dispute resolution, which 
sheer size and wealth commands. The rebalancing of this power differential is important and it is the clear aim of 
class action legislation. It provides the means by which a solitary person with a grievance that is shared in common 
with others can combine in a way that would be non-existent if claims were pursued individually. It provides 
a mechanism by which a greater number of those claims can be litigated. 
In a second reading contribution two years ago I commented that this legislation was long overdue. It remains the case 
that this bill is essentially an important step forward to bringing fairness into our judicial system for ordinary folk who 
seek redress before the courts in Western Australia. It is another indication of the hard work of our Attorney General 
and the McGowan Labor government in tackling and delivering on social justice issues that were known to the previous 
government but, rather than acted on, were consigned either to the too-hard basket or suffered from the characteristic 
all-too-lazy indifference of the previous Attorney General. With the efficiency measures adopted by the Legislative 
Council in the forty-first Parliament to end the filibustering and grandstanding of the now shadow Attorney General, 
Hon Nick Goiran, and his colleague Hon Peter Collier, happily this legislation will now see the light of day. 
The bill has had a long gestation. The bill is being introduced in response to the recommendations of the 
Representative proceedings: Project 103—Final report tabled by the Law Reform Commission of Western Australia 
on 25 October 2015. Commenting on the recommendations of the commission, Herbert Smith Freehills, on 
25 March 2016, in one of its legal briefings, remarked — 

Uncertainty surrounding the class actions or ‘representative proceedings’ regime in Western Australia 
make such claims a rarity but a new report by the state’s Law Reform Commission could see this change. 

It was expected that the commission’s recommendation that the Western Australian government should seek to 
introduce class action legislation based on the federal regime would likely result in a measure of uniformity with 
Australian jurisdictions and would have — 

… a significant effect on the litigation landscape for defendants who are faced by a large class of plaintiffs 
in Western Australia. 

In other words, it was hoped that the introduction of such legislation would be imminent and would finally bring 
greater fairness to play in Western Australia. That was in 2015. Predictably, nothing happened. What is of interest 
to me is that as far back as July 2011, the then Attorney General, the beleaguered Hon Christian Porter, directed 
the Law Reform Commission of Western Australia to investigate and report on representative proceedings within 
Western Australia. This was to become project 103. In particular, the commission was tasked to give close 
consideration to — 

(i) the need for a detailed guiding framework for the manner in which representative proceedings 
are to be conducted or concluded; 

(ii) the need to reduce the uncertainty and lack of clarity in the area; 
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(iii) the adoption of an appropriate and effective model, either through amendment to the Supreme Court 
Rules or statutory reform, taking into account recent developments regarding representative 
proceedings in other jurisdictions both nationally and internationally; 

(iv) the need to ensure that representative proceedings are conducted in a fair manner which gives those 
who will be bound by orders made in the proceedings a reasonable opportunity to decide whether 
or not to participate in the proceedings and to be heard in relation to issues affecting their rights; and 

(v) any related matter. 
Following that, in February 2013, the commission released a discussion paper. In it, the commission made the 
following proposals — 

(a) that Western Australia should adopt legislation to create a scheme allowing representative actions 
in substantially similar terms to Part IVA of the Federal Court of Australia Act 1976 (Cth); and 

(b) Order 18 Rule 12 of the Rules of the Supreme Court 1971 (WA) should be retained in its current 
form as a surviving alternative. 

In relation to the terms of reference, the commission sought comment on three key issues — 
1. If a new regime is appropriate, should such amendment be effected by amendment of the rules 

of the Supreme and/or District Courts only, or by the passage of legislation? 
2. Should Western Australia adopt a legislative representative proceedings regime substantively 

similar to that existing in Part IVA of the Federal Court of Australia Act 1976 (Cth)? 
… 
3. The other key difference in the Civil Procedure Act 2005 (NSW) is the extent to which there is 

an express permission to issue a representative action against multiple defendants, irrespective 
of whether or not the persons affected have a claim against every defendant in the action … 

This commonly referred to as the Philip Morris issue. The issues addressed by this commission were well known 
in the first term of the Liberal government, but here we are—we are still discussing in this state whether we should 
be reforming our representative proceedings and access to them by our citizens. 
A representative proceeding in the Supreme Court of Western Australia is, as I have mentioned, defined at 
rule 12(1), under order 18 of the Rules of the Supreme Court 1971. The commission research indicated that 
“representative proceedings” at rule 12, order 18, are rarely begun in Western Australian courts. Further, a review 
of WA cases revealed that there is no published authority on the proper interpretation of rule 12, order 18, of the 
Rules of the Supreme Court either on the procedural mechanisms that are contained or said to be contained within 
the rule or on how it may impact upon the substantive rights of the litigation parties. Rule 12(1), under order 18 of 
the Rules of the Supreme Court, states — 

Where numerous persons have the same interest in any proceedings, not being such proceedings as are 
mentioned in rule 13 — 

That is, pertaining to the representation of interested persons who cannot be ascertained — 
the proceedings may be begun, and, unless the Court otherwise orders, continued, by or against any one 
or more of them as representing all or as representing all except one or more of them. 

I cannot get my head around that particular subrule; no doubt, the judges can. But it is not surprising that very few 
representative proceedings are initiated in Western Australia under the terms of rule 12, order 18, of the Rules of 
the Supreme Court. The commission’s final report, which I mentioned was released in late 2015, found that rule 12, 
order 18, of the rules was inadequate to facilitate large representative actions in Western Australia and lacked clarity, 
as I think I have demonstrated, for those who wish to bring a class action to the court. 
[Member’s time extended.] 
Mr M. HUGHES: The commission recommended that a new legislative scheme be introduced in order to allow 
for more efficiency in the realm of representative actions. The aim of the scheme would be to assist in reducing 
interlocutory disputes, lowering costs and alleviating procedural barriers. The commission recommended that the 
legislative scheme should be based on the commonwealth Federal Court of Australia Act 1976 and include various 
provisions from the New South Wales Civil Procedure Act 2005. 
Since 1992, part IV of the federal act has provided for a legislative regime under which representative proceedings 
can be commenced in the Federal Court. It lists the requirements and tests for a class action to be brought before 
the Federal Court. Since its implementation, similar schemes were adopted in Victoria in 2000, in New South Wales 
in 2011, in Queensland in 2017, and, more recently, in Tasmania in 2019. As I understand it, the starting point for 
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the consideration of the benefits of a representative proceedings regime is a comment by Hon Justice McHugh in 
Carnie v Esanda Finance Corp Ltd (1995) 182 CLR 398. At paragraph 10 of his judgement, he said — 

The cost of litigation often makes it economically irrational for an individual to attempt to enforce legal 
rights arising out of a consumer contract. Consumers should not be denied the opportunity to have their 
legal rights determined when it can be done efficiently and effectively on their behalf by one person with 
the same community of interest as other consumers. 

In June 2013, the Law Council of Australia took the opportunity to comment on the Law Reform Commission of 
Western Australia’s discussion paper on representative proceedings. The Law Council stated — 

It is suggested that it is likely that these actions — 

Referring to the many thousands of individuals and companies and the way in which they attempt to recover losses — 

benefit the wider community by making wrongdoers accountable and thereby improving compliance with 
corporate standards and consumer safety standards whereas absent a facilitated class action procedure, 
very few claims have been made for compensation by groups of claimants. 

Successful Australian class actions have compensated people who have suffered injuries from defective products 
and those who have been misled into poor investments. Class actions have also successfully sought compensation 
for a range of other reasons, and a number of actions for victims of mass torts have been successfully concluded. 

Justice Bernard Murphy delivered a keynote address titled “Class Actions—Current Issues After 25 Years of Part IVA” 
in a seminar titled “Access to Justice Under the Part IVA Regime” held at the University of New South Wales on 
23 March 2016. He said — 

It is important to remember that, before the class action regime — 

That is, in part IVA of the Federal Court act — 

was introduced, it was either impossible, or at least exceedingly rare, for consumers, cartel victims, 
shareholders, investors and the victims of catastrophe to recover compensation, even where the misconduct 
was plain. 

Importantly, he noted — 

Since 1992 the regime has permitted claimants to recover more than $3.5 billion in compensation for civil 
wrongs they have suffered. 

In the time remaining, I will have a closer look at the bill. The Civil Procedure (Representative Proceedings) Bill 2021 
will provide for a new representative proceeding scheme that implements a clearer set of processes in order to govern 
the commencement and conduct of class actions in Western Australia to ensure fairness and efficiency in the system. 
The bill makes provision for the minimum threshold requirements in commencement of representative proceedings; 
the right to opt out of or formally discontinue proceedings; the settlement of individual claims; the discontinuance 
of proceedings; and the distribution of payments. Representative actions will be available when at least seven people 
have claims against the same person or entity, in situations in which the claims arise out of the same or a similar set 
of circumstances and give rise to a common question of fact or law. This is the same threshold that applies under 
the federal regime. 

The system proposed for WA adopts an opt-out model for group membership of a class action. This means that 
consent to be a group member is not required, except for specified state entities and public corporations. However, 
members must be given an opportunity to opt out of a class action before the action reaches a certain stage. The 
bill also provides that it will be open for a class action to be commenced against multiple defendants, regardless 
of whether the lead plaintiff and all other group members have a claim against every defendant. I understand that 
in this way, Western Australia seeks to avoid the so-called Philip Morris issue, in which all representative plaintiffs 
must have a claim against each defendant named in the proceedings, which is how the federal regime had been 
interpreted up until 2014. 

Under the provisions of the bill, the WA Supreme Court will have the power to disband a class action when it is 
satisfied that it is in the interests of justice to do so because the cost of the action is likely to make it uneconomical 
or inefficient, or because it is an ineffective or inappropriate means of resolving the class action claims—although 
it is anticipated, based on the experience of other states, that this power will be exercised rarely. The bill will also 
give the court the power to substitute the lead plaintiff in a class action with another group member when the plaintiff 
does not adequately represent the interests of the group, or if it is in the interests of justice to do so; that is a provision 
that largely mirrors the Federal Court equivalent. The WA provision allows for greater flexibility by also permitting 
the court to act in the interests of justice rather than being limited to considering only the interests of the group. 
Such an order, however, can only be made on the application of a group member. 
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With regard to limitation periods, on the commencement of a representative proceeding, any applicable limitation 
period that applies to the claim of a group member will be suspended. This will apply unless a group member either 
opts out of the group, or the proceeding is discontinued without determining the group member’s claim. In keeping 
with other class action regimes across the commonwealth of Australia, a class action will only be able to be settled 
or discontinued with the approval of the court. Class action judgements bind all group members except those who 
have chosen to opt out of the proceedings. 

There are, as we heard from the Attorney General in his second reading speech, some notable differences from the 
commonwealth legislation. Firstly, the courts will have additional powers to remove and substitute a representative 
party when it is in the interests of justice to do so. Secondly, the definition of “representative party” will be expanded 
from covering only an individual who commences representative proceedings to include an individual who has 
been substituted as a representative party. The expansion of this definition reduces the risk of possible challenges 
to the legitimacy of a substituted party. Finally, the bill will allow for representative action to be taken against 
multiple defendants, regardless of whether each individual in the action has a claim against every defendant. 
The Attorney General commented in his original media release on the previous version of the bill in 2019 — 

“Class actions, at its heart, is an access to justice issue. 
… 
… there are situations where a legal wrong has been committed which affects many people, but each 
person’s individual loss is not such as to make it economically viable to bring an individual action. 
“Without a strong and sustainable mechanism for bringing class actions, countless individuals will not 
see justice and their losses will go uncompensated. 

Until now, the uncertainty surrounding the class action mechanism in Western Australia has led to such claims being 
a rarity in our courts. With this bill, that position is expected to change. At long last, the provisions of this bill will 
make it simpler for plaintiffs to establish and efficiently pursue representative proceedings in the Supreme Court of 
Western Australia. Yet again, the McGowan Labor government and our hardworking and reforming Attorney General 
are to be congratulated on the energy directed in the fortieth Parliament towards attempting to improve access to 
justice for the people of Western Australia; that will now be brought to fruition in this, the forty-first Parliament. 
I commend the bill to the house. 
MR J.R. QUIGLEY (Butler — Attorney General) [3.15 pm] — in reply: I thank members for their contributions 
to the second reading debate on the important Civil Procedure (Representative Proceedings) Bill 2021, which will 
increase access to justice for Western Australians and fulfil a McGowan Labor government election commitment. In 
particular, I thank the member for Mount Lawley, who took us through contributions to the 2019 version of the bill 
and reminded us all of the broad support it enjoyed on a bipartisan level. The member reflected upon the experiences 
of other jurisdictions as a useful predictor of what our own experience might be. I share the member’s warm words 
about the excellent work of our Law Reform Commission in examining these issues and leading us to the bill before 
us today. I also thank him for taking us through how the bill responds to the commission’s recommendations. 
I thank the member for Moore, the lead speaker for the opposition, for his contribution and for indicating the 
opposition’s support for the bill. He is correct that class actions are useful for individuals with small claims to 
band together to pursue justice as part of a group. I was sorry to hear about his children’s experience in the Kraft 
peanut butter salmonella case, and I am glad to hear that his family was able to avail themselves of a class action 
in that matter. I am sure that it was a distressing experience for them. I appreciate him taking us through the 
history of maintenance and champerty, all the way back to Henry VI! I note the member’s advice that the shadow 
Attorney General sought a meeting with the Chief Justice. I will just say that the shadow Attorney General emailed 
us, seeking a meeting with the Chief Justice, and my office properly responded that the courts are completely 
independent of the government and that it is not for me to arrange meetings with the Chief Justice or to deter anyone 
from meeting with the Chief Justice. The courts are an equal and third arm of government. The member can approach 
the Chief Justice anytime he wants. 
I thank the member for Cockburn for his contribution to the bill. He touched upon similar issues to previous speakers, 
particularly with regard to access to justice for people with small claims. I appreciate his making the very important 
point that what might be a small claim to one person may well be a significant claim to another. He gave examples 
of some of his clients from his time as a lawyer to illustrate the point. The member also gave examples of the types 
of actions that have been pursued, including the Pearson matter in Queensland regarding wage theft from Aboriginal 
workers, and Cash Converters International Limited v Gray, regarding unconscionable conduct by lenders. The 
ability to pursue matters like these en masse is really important to individuals. The member for Cockburn also 
touched upon the federal government’s ongoing program of reform to class actions that may result in decreasing 
access to justice, with a particular focus on litigation funding.  
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I share the member’s concerns about some of those federal reforms and note, for the benefit of this house, that 
I am actively engaged in discussions with the federal government about these issues. I also note that the federal 
Attorney-General has proposed some changes to litigation funding, but that the laws around litigation funding are 
quite separate from the laws around representative class actions, although they do intersect, because often people 
pursuing representative class actions are funded by a litigation funder. However, the structure of laws regarding 
representative class actions stand by themselves. 
I also acknowledge the contribution by the member for Kalamunda—his second contribution to this bill after its 
original introduction in 2019. He took us through the key differences between the two bills and explained the 
importance of the abolishment of the torts of maintenance and champerty in the 2021 bill, which I have presented to 
this Parliament. He also mentioned that Tasmania is a relatively new addition to the host of Australian jurisdictions 
that adopted legislative representative proceedings in 2019. 
In summary, I thank all members for their contribution to the second reading debate and support for the bill. I also thank 
them for supporting the McGowan Labor government as it seeks to increase access to justice for all Western Australians. 
I commend the bill to the house. 
Question put and passed. 
Bill read a second time. 
[Leave denied to proceed forthwith to third reading.] 

Consideration in Detail 
Clause 1: Short title — 
Mr R.S. LOVE: This is an opportunity for the Attorney General to provide an understanding of the legislation 
that he is seeking to pass in this place. I understand that similar legislation has been enacted in Victoria, New South 
Wales and Queensland. Since the enactment of that legislation, have any of those jurisdictions had any problems 
or challenges, or have any amendments been made; and, if yes, does this bill reflect those amendments? 
Mr J.R. QUIGLEY: The member mentioned the commonwealth and Queensland. This bill before the chamber today 
is a direct take from part IVA of the Federal Court of Australia Act, which was passed in 1992. We have not identified 
any particular issues as having arisen from that legislation. The issues that are of concern to the federal government 
at the moment concern litigation funders and their level of remuneration, not part IVA of the Federal Court act. 
Clause put and passed. 
Clause 2: Commencement — 
Mr R.S. LOVE: As I understand, there is variance between this bill and the 2019 bill with regard to the date on 
which the act comes into effect. It varies from the 2019 bill because the rest of the act will come into effect on the 
day after royal assent rather than the day fixed by proclamation, which was to allow rules and practice directions to 
be prepared. Has this process already occurred entirely? Is that not now necessary? 
Mr J.R. QUIGLEY: Thank you very much, member. The act as a whole will not come into operation on receipt 
of royal assent because additional time is required to prepare the rules and practice directions to support the 
new representative proceedings regime. It is difficult to predict the time that will be required between passage of 
the legislation and the commencement of the new representative proceedings because there will be changes to the 
Rules of the Supreme Court 1971 as the development of new practice directions are set out. That work has not been 
done since the last bill because that bill did not pass Parliament before prorogation. It was pointless—the work cannot 
be done until the law comes into force. 
Clause put and passed. 
Clauses 3 to 5 put and passed. 
Clause 6: Commencement of representative proceeding — 
Mr R.S. LOVE: The Attorney General said that this bill reflects commonwealth legislation in this area, but can he 
explain why clause 6(1)(a) specifically refers to seven or more people having claims against the same person? What 
is magic about the number seven? Why it that number sufficient? Why is it not three, six or 10 persons? Is there 
some historical or astrological reason—seven days of the week—for seven persons? Can the Attorney General outline 
why seven is the number? 
Mr J.R. QUIGLEY: The requirement that there be seven or more persons in order to commence a representative 
proceeding in section 33C stems from the recommendations of the 1988 Australian Law Reform Commission’s 
forty-sixth report titled Grouped proceedings in the Federal Court: Summary of report and draft legislation. During 
the 1988 review, stakeholders raised concerns with the Australian Law Reform Commission that if no minimum 
number was specified, the procedure might be used for cases that were inappropriate to be dealt with in the 
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Federal Court. The Australian Law Reform Commission acknowledged that while differences will increase as the 
potential number of a group increases, grouping is also advantageous if there are small numbers involved. Therefore, 
the Australian Law Reform Commission considered that establishing a minimum number would promote efficiency 
to the procedure and ensure that cases are not grouped when a joinder or consolidation is more appropriate. While 
the choice of the figure is arbitrary, the Australian Law Reform Commission considered the grouping procedure 
should be available so long as there are at least seven group members, otherwise under the rules of court, there can 
still be proceedings, if there are fewer than seven people, they will be proceedings like there was in the Toodyay 
bushfire case rather than a class proceeding. 
Mr R.S. LOVE: As I understand it, the bill will give the Supreme Court a similar arrangement to that of the 
Federal Court, even though the Supreme Court already has rules that allow for representative actions. Do the rules 
in the Supreme Court have a particular number or is this a new thing for Western Australia? 
Mr J.R. QUIGLEY: No, but there is not grouping either. Lawyers do not act on behalf of a group; rather, they 
act on behalf of individual people, which was the problem with the Toodyay fires. I think they had to book a room 
at the Perth Convention and Exhibition Centre so that they could take instructions from individual plaintiffs, not 
from a group. The representative proceedings in the Supreme Court provide that when numerous persons have the 
same interest in any proceedings, not being such proceedings as are mentioned in rule 13, the proceedings may be 
begun and, unless the court otherwise orders, continued by or against one or more of them as representing all except 
one or more of them. This really will introduce an efficient class action system and provide clarity on the minimum 
number of people who have to join before a representative class action can commence. 

Mr R.S. LOVE: This introduces representative proceedings. We are dealing with part 2, “Conduct of representative 
proceeding”. Can the Attorney General explain to me and members of the house: if this matter exists already in 
the Federal Court of Australia, why do we need such a measure in the Supreme Court of Western Australia? What 
actions could be taken in the Supreme Court that someone could not ordinarily produce in the Federal Court? I ask 
because most of the actions that I am aware of seem to be against persons who are covered by federal legislation 
and can proceed within the Federal Court. Are there circumstances in which someone would want to go to the 
Supreme Court, rather than the Federal Court, and what would they be? 

Mr J.R. QUIGLEY: Certainly under the Constitution, the introduction of a state-based legislative proceedings 
regime is necessary to increase the access to justice for all Western Australians so that the representative 
proceedings that are relevant to Western Australia are dealt with by our state and our judges and lawyers who 
know Western Australia best. Furthermore, a state-based regime will ensure that Western Australians are no longer 
burdened with having to commence proceedings in the Federal Court. Also, the Federal Court has a jurisdiction over 
federal matters, for example, the case that the member cited in his second reading speech about contamination of 
peanut butter. We did not hear whether his family preferred smooth or crunchy!  

Mr R.S. Love: I think it was the crunchy. 

Mr J.R. QUIGLEY: That is what I go for too. But anyway, the proceedings would be taken against the corporation 
that is manufacturing or selling the crunchy peanut butter, and that comes within the corporations power, and so 
someone can sue the corporation. If we take, for example, a bushfire commenced by a government agency—I think 
that the Margaret River bushfire was found to have been caused by a controlled burn by a Western Australian 
agency—it would not come within the federal regime. Similarly, with Western Power or Synergy or someone, 
the pole fires that started and the actions out there in Toodyay would not come under the federal regime. That is 
why the plaintiffs in the Toodyay bushfires, which was heard and determined by, I think, the senior puisne judge 
Hon Justice Le Miere, had to proceed under the Supreme Court Rules. The case had lots of plaintiffs, and instructions 
had to be taken from lots of plaintiffs, but there will be a limited number of Western Australian-based class actions. 
If I could just give the member an example, I am aware that the previous government offered people a payout for the 
Margaret River bushfire. I forget how much that payout was, but I spoke to landholders down in the Margaret River 
area and the ex gratia payment or act-of-grace payment made by the government to those landowners did not cover 
the costs of their sheds et cetera. Once this legislation passes there could be a class action. 

Mr R.S. LOVE: I appreciate that there is a bit of leeway in the discussion here and that it probably should have 
taken place a bit earlier. Under the Federal Court system, if someone wanted to take an action against a corporation, 
that is where they would go. In the case that the Attorney General has just spoken about with a government agency 
acting in that way, an action can now be taken in a Western Australian court that more or less mirrors what would 
have taken place in the Federal Court—not entirely, but more or less mirrors it. Would different agencies in 
Western Australia not be captured by the federal legislation in any way or would any state government–owned 
agencies automatically be unable to be taken to the Federal Court? 

Mr J.R. QUIGLEY: Well, the government has government trading enterprises; they could be corporations, and 
corporations can fit within the federal scheme. Once this legislation passes, a representative class action against 
a corporation could commence in this jurisdiction. We predict that it will be unlikely. The Federal Court of Australia 
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has a whole nearly 30 years of experience with class actions. All the lawyers I have spoken to would be looking to 
have those corporate representative class actions commence in the Federal Court of Australia because of the 30 years 
that the Federal Court of Australia has dealing with them, but a class action could never be commenced. There was 
another case, I think, that presented difficulties. I might be wrong, but it was the Wivenhoe Dam case. The dam just 
out of Brisbane flooded Brisbane. There was an action, I think, against the people who had to maintain the — 

Mr R.S. Love: Because of the uncertainty of their status. 

Mr J.R. QUIGLEY: Yes. If a representative proceeding is brought against the state government, the same issues 
will arise that presently arise when an action is taken against the state government. Clause 8(2) of the bill provides 
that a state government, its ministers and officers and bodies corporate cannot be included as group members in 
a representative proceeding without consent, but agencies could be the subject of an action. The member will note 
that clause 5 of the bill provides that it binds the Crown, while other representative proceedings legislation does not 
contain such a provision. The High Court in Bropho v Western Australia held that the presumption against binding 
the Crown provides only limited protection and gives way to an express or implied intention that legislation binds 
the executive. Current drafting practice in Western Australia is to include an express statement when the Crown 
is to be bound for the avoidance of doubt. Once again, someone could bring an action against a WA agency in 
the Federal Court of Australia. Currently, they would have to proceed in the Supreme Court of Western Australia 
under its current representative actions, but the representative class action allows for grouping. They are open 
groups, so that a person does not have to opt in; they have to opt out. Those are some of the advantages of having 
a Western Australian–based class action scheme. 
Mr R.S. LOVE: If there were some doubt as to whether an action could be taken in either the Federal Court or the 
Supreme Court, would there be a process of handing over to the appropriate court if a problem with the constitutional 
barrier between the two court systems were found? 
Mr J.R. QUIGLEY: It is really up to the legal advisers to advise their clients on the appropriate jurisdiction to 
commence proceedings in. Obviously, if the court before which the proceeding has commenced is of the view that 
it does not have jurisdiction in the matter, that is the end of the matter and they will have to start elsewhere, rather 
than the case being transferred. 
Mr R.S. LOVE: I have a final question on this particular theme. The Attorney General mentioned the Wivenhoe Dam 
case. If a group wants to run a class action against a local government, would that take place in the Federal Court 
or the Supreme Court? The context of this is that there is a bit of discussion about whether local governments are 
under the federal or the state industrial relations system, based on whether or not they fall under the corporations 
power. Could the Attorney General just outline that for me? 
Mr J.R. QUIGLEY: Certainly. All actions will turn upon the facts of the case and whether some of the actions 
involved are interstate matters or not, but, generally speaking, if the claim is against a local government authority for 
negligence and there is a class action, it will be in the Supreme Court of Western Australian. A person cannot start 
an action and fail in one jurisdiction and then start it in the other jurisdiction. There cannot be any element of double 
dipping; people have to decide on their arena. A self-represented plaintiff is unlikely to start a representative class 
action because of the complexity of it. If it is an action against a Western Australian agency or local government agency, 
it is more than likely that it will be in the Supreme Court of Western Australia under the new class action rules. 
Mr R.S. LOVE: The commencement of a representative proceeding requires seven or more persons involved to 
have a claim. What would happen if several persons at some point wish to withdraw after an action has commenced? 
Is there a trigger at which point the action falls over? What would happen if three of the seven or eight people in 
the initial class action pull out? 
Mr J.R. QUIGLEY: That is covered later in the bill. It is in clause 14. 
Mr R.S. Love: Okay; I will leave it until later. 

Clause put and passed. 
Clause 7: Standing — 
Mr R.S. LOVE: This clause refers to “sufficient interest”. Clause 7(1) states — 

… a person who has a sufficient interest to commence the proceeding on their own behalf … has a sufficient 
interest to commence the proceeding against that other person as a representative proceeding 

That term is used again several times. Can the Attorney General provide some examples of or clarify how 
“sufficient interest” is defined for the establishment of standing under this clause? 
Mr J.R. QUIGLEY: To start with, clause 7(1) provides — 
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If a proceeding can be commenced as a representative proceeding, a person who has a sufficient interest to 
commence the proceeding on their own behalf against another person has a sufficient interest to commence 
the proceeding against that other person as a representative proceeding on behalf of other persons referred 
to in section 6(1)(a). 

That is on behalf of other group members. All members of a group have to have a claim against the defendant. 
Clause 7(2) provides express permission to — 

… commence a representative proceeding on behalf of other persons against more than one respondent 
irrespective of whether or not the person and each of those other persons have a claim against every 
respondent in the proceeding. 

That was explained by the member for Kalamunda during the second reading debate. In doing so, clause 7(2) 
avoids the effect of the decision of Philip Morris (Australia) Ltd v Nixon [2000] 107 ALR 487 in which the full court 
of the Federal Court concluded that all representative parties must have a claim against each of the named defendants 
in the proceedings. We get around that issue with clause 7(2). Clause 7(3) provides — 

A person who has commenced a representative proceeding retains a sufficient interest to continue the 
proceeding and to appeal against a decision in the proceeding even if the person ceases to have a claim 
against the respondent. 

Mr R.S. LOVE: I got all of that, Attorney General, except the last little bit. If a person commences a proceeding, 
and they have a sufficient interest at that time, I assume there is some sort of test that the court will apply to allow 
the initiation of the matter. Who will determine that? Will that be done before the matter commences in a court and 
how will it be determined? What exactly is the meaning of subclause (3), because if a person no longer retains an 
interest, surely it would be quite illogical that they would continue the claim? 
Mr J.R. QUIGLEY: Yes. As clause 7(3) states — 

A person who has commenced a representative proceeding retains a sufficient interest … 
To commence proceedings a person has to have a claim against the defendant and sufficient interest to continue 
the proceeding and to appeal against the decision in the proceeding. It might be a decision in the proceeding that they 
had insufficient interest. Even though the person will cease to have a claim against a particular respondent, they might 
have a claim against other respondents in the action but not that particular respondent. As we have said before, 
there might be more than one defendant. 
Mr R.S. LOVE: This clause refers specifically to a situation in which there are multiple respondents and multiple 
persons with a claim against them. Will it apply only in those circumstances, not in circumstances in which there 
might be only a single respondent? 
Mr J.R. QUIGLEY: If it is against a single respondent, there still might be orders of the court made against which 
the plaintiff wishes to appeal. There might be orders in the running of the case against which the plaintiff wishes 
to appeal. Clause 7(3) will preserve that right. 
Clause put and passed. 
Clause 8 put and passed. 
Clause 9: Person under disability — 
Mr R.S. LOVE: This is the matter that refers to a person under disability. I am wondering whether the Attorney General 
can give some clarity about the definition of “person under disability” and the fact that they can be involved but 
cannot lead a representative proceeding, as I understand. 
Mr J.R. QUIGLEY: Clause 9(1) provides — 

person under disability means a person who, under the rules of the Court, is not permitted to bring a proceeding 
except by the person’s next friend. 

That is, a child. The rules dealing with a person under disability are under order 70 of the Rules of the Supreme Court. 
Clause 9(2) of the bill provides — 

It is not necessary for a person under disability to have a next friend merely in order to be a group member. 
I will take the case the member cited. One of his children would be under disability because they are under the age 
of 18. Normally, for a child to commence proceedings, they would have to commence it through their next friend, 
meaning a parent or guardian. But, to be a member of a group, a person does not have to have a next friend. It is not 
necessary for a person under disability to have a next friend merely to be a member of a group, because the award 
will be to the whole group, so that person under disability will not necessarily be running the action, but will just 
be a member of the group. A person under disability does not have to have a next friend or be over the age of 18. 
Clause 9(3) provides — 
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A group member who is a person under disability may only take a step in the representative proceeding, 
or conduct part of the proceeding, by the group member’s next friend unless the Court otherwise orders. 

It is all right to be a member of a group, which the member’s children were, but his children could not have taken 
steps in the proceedings and given instructions to the solicitors et cetera, unless by leave of the court. 
Mr R.S. LOVE: “Persons under disability” is a fairly plain term that just describes people who are not able to represent 
themselves. The Attorney General gave the example of a child, but perhaps it could also be someone who was disabled 
from an injury they suffered for which they are making a claim. I assume that person would have reduced capacity at 
law to represent their interests. Can the Attorney General give further clarity about what is a person under disability? 
Mr J.R. QUIGLEY: Certainly. Under the Rules of the Supreme Court, order 70, rule 1 defines a person under 
disability as — 

(a) a person who is an infant; or 
(b) a represented person; or 
(c) a person not being a person referred to in paragraph (a) or (b), who, by reason of mental illness, 

defect or infirmity, however occasioned, is declared by the Court to be incapable of managing 
their affairs in respect of any proceedings to which the declaration relates; 

represented person means a person in respect of whom a guardian or administrator has been appointed 
under the GAA Act … 

Order 70, rule 2 provides that subject to subrule (4) — 
(1) … a person under disability — 

(a) cannot bring, or make a claim in, any proceedings except by the person’s next friend; and 
(b) cannot defend, make a counterclaim or intervene in any proceedings, or appear in any proceedings 

under a judgment or order, notice of which has been served on the person, except by the person’s 
guardian ad litem. 

(2) Subject to the provisions of these rules, anything which in the ordinary conduct of any proceedings 
is required or authorised by a provision of these rules to be done by a party to the proceedings must or 
may, if the party is a person under disability, be done by the person’s next friend or guardian ad litem. 

The definition that the member is looking for, and the explanation he is seeking, are laid out in order 70, rule 1 of 
the Rules of the Supreme Court. 
Clause put and passed. 
Clause 10 put and passed. 
Clause 11: Originating process — 
Mr R.S. LOVE: Clause 11(2) states — 

In describing or otherwise identifying group members for the purposes of this section, it is not necessary 
to name, or specify the number of, the group members. 

If it is not necessary to name or specify the number of group members, how will we ensure that the court is properly 
or adequately informed about the identities of the people? Does the number of persons not have some influence or 
impact on the quantum of a case? Is that not information in and of itself? 
Mr J.R. QUIGLEY: In class actions, it is possible and common as a matter of legal practice to describe an identified 
group of members or a potential group of members without specifying them by name or number. This is done 
by describing the nature of the group members’ claim in respect of or arising out of the same or similar related 
circumstances that give rise to a substantial issue of law or fact. For example, in the Johnson & Johnson vaginal 
mesh class action, group members were described as “any person who was implanted, in Australia, with one or more 
of the tape and mesh implants” by named manufacturers in the originating documents. If the individuals were required 
to specify the name of, and number of, all group members, it would be difficult to commence a representative 
proceeding in circumstances in which a large number of people were wronged. A lot of women over many years were 
wronged by this particular mesh. For example, if a large number of people were injured by defective products such 
as in the Johnson & Johnson case, the number and identity of all potential group members may not be readily available 
at the time of the commencement of the proceeding. The provision is designed to support the open-class model of 
representative regime that aims to improve access to justice by enabling all victims of a civil wrong to participate 
in a class action and not just those who take active steps in relation to that action. It provides fairness and flexibility 
for those group members who may only be aware that they have a claim later in the proceeding, but may wish to 
join once they have knowledge. It also enables those who are aware of their claim to commence the proceeding 
without having to formally contact all affected people. 
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Clause put and passed. 
Clauses 12 and 13 put and passed. 
Clause 14: Situation of fewer than 7 group members — 
Mr R.S. LOVE: The Attorney General is right; this is the clause he intimated earlier that we could discuss relating 
to when the number of group members falls below the magic number of seven. Biblically, I think seven is pretty 
significant. I am finding it very interesting that seven has been chosen. What happens if the number falls to six? 
It is laid out here what may happen, but can the Attorney General describe the circumstances and what the court 
might take into account in determining whether it would order a proceeding to continue or not continue under the 
future act? 
Mr J.R. QUIGLEY: I think the member is referring to the seven deadly sins, but this is not drawn from that. As 
I said, it is drawn from a 1988 Australian Law Reform Commission report. 
To get straight into answering the member’s question, if the court had heard 90 per cent of the claim involving 
seven group members, including the representative party, before one of the group members withdrew, the court may 
be persuaded to hear the rest of the claim as a representative proceeding, notwithstanding that there would be fewer 
than seven group members. Consideration would be given to the cost to both the court and the parties of taking 
a different course of action, which would be to discontinue the proceedings and for the remaining six to start again 
under other Rules of the Supreme Court after 90 per cent of the claims had been heard. The judge would have to 
disregard that and a new judge would have to be found, at huge expense to the court. If a claim had the required 
seven group members and one passed away at some point during the proceedings, the court may decide it was in 
the interests of the remaining six members to continue, but it was not that the member pulled out because they 
identified some problem with the claim. If the claim had only recently commenced and the number of members 
fell below seven—for instance, five group members chose not to proceed with an action for personal reasons; 
five of them said, “We’re outta here!”—the court may determine it would be more appropriate that the remaining 
two members simply bring individual proceedings. It is going to turn upon the facts, where the case is up to and at 
what stage and in what circumstances the numbers fell below seven. 
Mr R.S. LOVE: In making that determination, the costs that had been incurred at that point would be a relevant 
consideration. We know that there are cost implications in later parts of this legislation for the funding of those types 
of arrangements. At some point, will the person who is funding the action be consulted if the court is going to be 
making that determination? 
Mr J.R. QUIGLEY: No. The funding is a contract between the representatives and the litigation funder. 
A representative in the class action may pull out or, alternatively, may achieve a settlement with the defendant. 
Debate interrupted, pursuant to standing orders. 
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