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CIVIL PROCEDURE (REPRESENTATIVE PROCEEDINGS) BILL 2021 
Second Reading 

Resumed from 18 August. 
MR S.A. MILLMAN (Mount Lawley — Parliamentary Secretary) [12.40 pm]: It gives me great pleasure to 
speak in support of this important legislation that the Attorney General brought before the house. The current 
version of the Civil Procedure (Representative Proceedings) Bill 2021 is in large part similar to a previous bill that 
was brought before the Parliament for debate—the Civil Procedure (Representative Proceedings) Bill 2019, which, 
unfortunately, did not pass as a result of the prorogation of the fortieth Parliament. 
At the outset, I wish to put on the record my thanks to the member for Roe, who has indicated that the opposition 
is likely to support this bill. I will not verbal him on that. I will wait for the member for Moore to give his contribution, 
but I understand he is otherwise occupied at the moment. That reflects the position that was taken by the opposition 
in the fortieth Parliament, when it supported the legislation that was brought forward by the Attorney General. 
My starting off point in my support for this legislation is contained in the Attorney General’s second reading speech. 
When he introduced the 2019 bill before the Parliament, he stated — 

There are many in our community with meritorious claims for compensation but they are unable to access 
the courts because they cannot afford to bring an action. In particular, there are situations in which a legal 
wrong has been committed which affects many people, but each person’s individual loss is not such as to 
make it economically viable to bring an individual action. A strong and sustainable mechanism for 
bringing representative proceedings enhances access to justice. 

I emphasise those last few points because that is a salient recurring feature of the legislative reform agenda that has 
been prosecuted by this Attorney General in the five years he has been in that role. I start by putting on the record my 
gratitude for the Attorney General once again bringing legislation to this chamber that enhances access to justice. 
The second point I would like to make is that this is not revolutionary; this is a sensible administrative and procedural 
change backed up by authoritative research and tried and true experience in other jurisdictions. The bill is not 
substantially but in large part based on the equivalent class action proceedings in the Federal Court of Australia. 
Part IVA of the Federal Court of Australia Act 1976 was amended in 1991 to provide for representative proceedings 
in the federal jurisdiction. When it was first introduced in 1991, the regime in part IVA of the Federal Court act was 
met with some concern. Some critics feared that such regimes would throw open the floodgates of litigation, which 
is a point that the former member for Hillarys made in his contribution to the second reading debate in 2019. However, 
30 years on, it is clear that this eventuality has not occurred; rather, the regime in part IVA of the Federal Court act 
has allowed those who have been wronged to gain access to justice and be awarded compensation for wrongs they 
have suffered. In a 2017 speech, Justice Bernard Murphy, an eminent judge of the Federal Court of Australia, 
observed that the regime in part IVA of the Federal Court act “has proved flexible and adaptable”, provides 
“real, practical and broad-based access to justice” and “it is a regime of which we should be proud”. 
Introducing legislation to reform the way in which the Supreme Court of Western Australia operates to meet those 
key objectives is incredibly important. It is flexible and adaptable and provides real, practical and broad-based access 
to justice and is a regime of which we should be proud. This bill seeks to implement a representative proceedings 
scheme modelled on that successful federal regime. Some members might say that that might be appropriate at 
a federal level, but there are examples of other state jurisdictions where the regime has also been substantially adopted. 
I refer to the state of Victoria in 2000, which adopted a similar regime; New South Wales in 2011; and Queensland 
in 2017.  
This raises an interesting point, which was raised by the member for Kalamunda in his contribution to the debate 
in 2019. In his contribution to the second reading debate, in speaking about similar legislation, he said — 

The new legislation … will modernise Western Australia’s class action regime, which the legal profession 
regards as being outdated, uncertain and silent on many important procedural aspects of representative 
proceedings. The regime had been developed … by the commonwealth and a number of other states. 
… 
If passed, the bill will bring Western Australia more or less in line with the class action procedures that apply 
federally and in other states on the east coast of Australia. Western Australian class actions that attract 
federal jurisdiction will likely still be instituted in the Federal Court. This legislation will not replace that 
pathway; it will still be determined based on jurisdiction. 

This is the important point — 
However, the modernised procedures provided by the reforms contained in the bill will provide a clearer 
and more certain pathway; therefore, it is anticipated there will be an increase in the uptake of representative 
proceedings for state-based causes of action such as contract and tort. 
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That is not an unarguable proposition. I want to point to some of the evidence that was relied on to support the 
proposition. The member for Kalamunda said — 

As we have heard, large-scale class actions are now a common feature of the legal landscape in Australia. 
It was not always the case. The Federal Court has become the forum of choice for such actions. However, 
over the last 10 years or so there has been an increase in the number of representative proceedings — 

Or class actions — 
in the state courts of Victoria and New South Wales, and more recently Queensland, as these jurisdictions 
have made legislative provisions for representative proceedings. 

In fact, we are making sure that the Western Australian legal landscape stays appropriately abreast of developments 
that are taking place in other jurisdictions. It is a good benchmark to see what reforms are being undertaken in 
state jurisdictions such as Queensland, New South Wales and Victoria, to cautiously wait and observe how those 
reforms unfold and the implications that they might have for the justice systems in those states and then look to 
replicate those reforms in Western Australia. It is based on the experience of other jurisdictions. It is also supported 
by our own eminent professionals and academics in Western Australia. 
This bill has a long gestation period. Back in 2011, the then Western Australian Attorney General referred to the 
Law Reform Commission of Western Australia the issue of representative proceedings. It published a discussion 
paper in 2013 and a final report in June 2015. It is fair to say that I have a slight source of pride in the work that 
was put forward by the Law Reform Commission of Western Australia because the principal project writer was my 
good friend and former colleague at Slater and Gordon Lawyers Tim Hammond, now the barrister that many people 
know. The report that was handed down in 2015 stated — 

In July 2011, the then Attorney General asked the Law Reform Commission of Western Australia … to 
examine and report upon whether, and if so in what manner, the principles, practices and procedures 
pertaining to representative proceedings being commenced in the courts of Western Australia require 
reform, in particular giving close consideration to: 
i. The need for a detailed guiding framework for the manner in which representative proceedings 

are to be conducted or concluded; 
ii. The need to reduce the uncertainty and lack of clarity in the area; 
iii. The adoption of an appropriate and effective model, either through amendment to the Supreme Court 

Rules or statutory reform, taking into account recent developments regarding representative 
proceedings in other jurisdictions both nationally and internationally;  

I will return to point iii shortly because one of the topics for discussion is whether a legislative response was more 
appropriate than, say, changing the practice directions of the Supreme Court. I will highlight that for members, 
because I propose to return to that point shortly. It continues — 

iv. the need to ensure that representative proceedings are conducted in a fair manner which gives those 
who will be bound by orders made in the proceedings a reasonable opportunity to decide whether 
or not to participate in the proceedings and to be heard in relation to issues affecting their rights; 

The commission released a discussion paper in February 2013 and made the following proposals — 
(a) that Western Australia should adopt legislation to create a scheme allowing representative actions 

in substantially similar terms to Part IVA of the Federal Court of Australia Act 1976 (Cth); and 
(b) Order 18 Rule 12 of the Rules of the Supreme Court 1971 (WA) should be retained in its current 

form as a surviving alternative. 
I should pause to interrupt myself to make the point that — 
Mr D.A.E. Scaife: Would you like me to interrupt you? 
Mr S.A. MILLMAN: No, not yet. I will come to the member for Cockburn shortly. I interrupt myself there to say 
that order 18, rule 12 of the Rules of the Supreme Court is the previous prohibition by which plaintiffs might seek 
to gather together a class action but it had not been particularly effective. It continues — 

The Commission sought submissions on the above proposals, as well as on all and any aspects of the 
Terms of Reference. Specifically it sought comment on three key issues: 
1. If a new regime is appropriate, should such amendment be effected by amendment of the rules 

of the Supreme … Courts … 
That is what we just talked about. It continues — 

2. Should Western Australia adopt a legislative representative proceedings regime substantively 
similar to that existing in Part IVA of the Federal Court of Australia Act 1976 (Cth)? 
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In respect of this second issue, the Commission recognised that there were two fundamental 
points of difference between Part IVA of the Federal Court of Australia Act 1976 (Cth) and 
Part 10 of the Civil Procedure Act 2005 (NSW). The first is the extent to which the legislation 
should allow representative actions to automatically proceed on a ‘closed class’ basis, as prescribed 
by s 166(2) of Part 10 of the Civil Procedure Act 2005 (NSW). While such a provision does not 
exist in either the federal or the Victorian legislation, the Commission is aware that closed class 
representative actions are relatively common in both federal and New South Wales proceedings. 
The Commission therefore invited submissions on whether any legislative amendment in 
Western Australia should include an equivalent provision to s 166(2) of Part 10 of the Civil Procedure 
Act 2005 … 

3. The other key difference in the Civil Procedure Act … is the extent to which there is an express 
permission to issue a representative action against multiple defendants … 

Again, ordinarily, the case would be that if a tortfeasor or wrongdoer, by their actions or omissions, had caused a loss 
for a class of people, the plaintiffs would then come together as a class. The question at issue here is whether several 
defendants, by their combination of actions, might have caused or contributed to that loss. It continues — 

In respect of this third issue, the Commission understands that in circumstances where the Philip Morris 
issue presents in the federal and Victorian jurisdictions — 

That is the lung cancer class action that was ultimately unsuccessful — 
the practice routinely adopted is that multiple actions are issued and thereafter consolidated. The Commission 
specifically invited comment on whether a provision equivalent to s 158(2) … should be included in any 
final recommendation for legislative reform in Western Australia. 

Members can see the reason I recite that relevant history is to locate the context in which the current bill has been 
formulated—formulated by reference to existing operating and effective commonwealth legislation; formulated by 
reference to what was going on in other state-based jurisdictions; and formulated based on advice that had been provided 
by the experts on the Law Reform Commission. For those members who are interested, the commission determined — 

5. that a provision equivalent to s 158(2) of the Civil Procedure Act 2005 (NSW) be included in 
the legislative scheme. 

6. that a provision equivalent to s 166(2) of the Civil Procedure Act 2005 (NSW) not be included … 
The next point that I want to raise concerning what was countenanced by the Law Reform Commission is the 
seventh recommendation of its report — 

that, in conjunction with any implementation of the above recommendations, consideration be given by 
government to whether the torts of maintenance and champerty should be abolished or whether the law 
in relation to their operation should be otherwise modified in Western Australia. 

Last week, the Attorney General tabled the Law Reform Commission’s project 110 final report. I was referring to 
the Law Reform Commission’s report 103 on the issue of representative proceedings. The Law Reform Commission 
has also had tabled in this Parliament report 110, which is Maintenance and champerty in Western Australia: 
Project 110: Final report.  
I want to go to Fleming’s The Law of Torts. It is a very old edition, unfortunately. It is the sixth edition, but the 
commentary is still good. At page 590, Fleming defines maintenance and champerty in this way. He said — 

The promotion or support of contentious legal proceedings by a stranger, who has no direct concern in them, 
is a wrong actionable at the suit of the other party, in the absence of justifying circumstances. This tort, 
known as maintenance, stems from a time when officious interference in litigation was a widespread evil, 
practised by powerful royal officials and nobles to oppress their vulnerable neighbours. But after the Tudors 
had crushed the baronage and purged the judiciary, the prevalence of maintenance as an “engine of 
oppression” rapidly diminished, and later cases reveal it rather as a deplorable mode of paying off a score 
against an adversary. Its survival in modern law, though in greatly attenuated form, must be attributed 
to a persisting, if perhaps exaggerated, fear that it is still needed as a safeguard against blackmail and 
speculation in lawsuits prone to increase litigation. 

I refer to what I said earlier about the concerns some expressed about floodgates — 
This policy against maintenance is, on the whole, amply safeguarded by the availability of penal sanctions 
and by the continued refusal to recognise assignment of causes of action in tort. 

That is, someone cannot pass their action to another person. Someone has to bring the action themselves. I make 
the point that reforms that the previous Gallop Labor government passed allowed for the continuation of claims 



Extract from Hansard 
[ASSEMBLY — Wednesday, 27 October 2021] 

 p4884b-4895a 
Mr Simon Millman; Mr Shane Love; Mr David Scaife; Mr Matthew Hughes 

 [4] 

after victims succumbed to their asbestos-related diseases, but that was an example in which the cause of action 
died with the plaintiff, so they are not assignable. It continues — 

Accordingly, the modern tendency has been to discourage the civil action almost to the point of extinction; 
in England and Victoria it has been abolished entirely. 

I am going to skip over the next paragraph because it is not relevant to this, and talk about champerty. It continues — 
Usually maintenance consists in financial assistance, such as giving or lending money, bearing the whole 
or part of the cost of the action or saving a litigant expenses that he might otherwise incur. An aggravated 
form of maintenance, known as champerty, consists in unlawfully maintaining a suit in consideration of 
a bargain to receive, by way of reward, part of anything that may be gained as a result of the proceedings, 
or some other profit. This has attracted special condemnation because of the imagined temptation for the 
champertous maintainer to suppress or manufacture evidence or even suborn witnesses for his own special 
gain. Hence solicitors, though in other respects free to make any arrangements they like with their clients 
regarding costs, may not stipulate for remuneration proportioned to the amount recovered in the action, 
like the customary “contingent” fee of American plaintiffs’ attorneys in tort actions. 

That is the background of these two torts of maintenance and champerty. 
[Member’s time extended.] 
Mr S.A. MILLMAN: The issue is that the idea of maintenance and champerty was specifically adverted to by the 
Law Reform Commission in project 103 Representative proceedings, because there might be a circumstance in 
our modern legal market in which litigation funders provide assistance to the plaintiff class in order to make sure 
that the class action can be prosecuted. That would not sit well with the idea of maintenance and champerty. One of 
the issues that the Law Reform Commission identified back in 2015, when it finalised its report, was that a future 
Law Reform Commission would need to examine this issue, which, happily, is what happened. In February 2020, 
the Law Reform Commission produced its final report on Maintenance and champerty in Western Australia. 
I acknowledge the chair, Dr David Cox, and members, Ms Kirsten Chivers and my great friend Dr Sarah Murray, 
who is an eminent constitutional lawyer at the University of Western Australia, who was also part of the Law Reform 
Commission and helped with this report. I also acknowledge my great friend and constituent Sarah Burnside, 
principal policy officer, strategic reform, at the Department of Justice, who was also part of the inquiry into maintenance 
and champerty. 
I am going to put on the public record the recommendations of the Law Reform Commission of Western Australia’s 
report. Recommendation 1 states — 

That Western Australia legislate to abolish the torts of maintenance and champerty and to preserve any 
rule of law under which a contract is to be treated as contrary to public policy or as otherwise illegal. 

Recommendation 2 states — 
In the event that the Civil Procedure (Representative Proceedings) Bill 2019 is passed, — 

I just need to make the point that the bill that this Law Reform Commission report refers to is the 2019 bill, not 
the 2021 bill we are currently debating. In a material sense, they are the same — 

that the Western Australian Government recommend that the Supreme Court consider: 
• implementing a requirement that litigation funding agreements be disclosed to the Supreme Court 

and other parties to representative proceedings in similar terms to paragraph [6] of the Federal Court 
of Australia’s Class Actions Practice Note; 

• implementing notification requirements for representative proceedings in similar terms to 
paragraphs 5.3–5.5 of the Federal Court of Australia’s Class Actions Practice Note; and 

• providing guidance for the appointment of an independent costs expert by the Supreme Court to 
assist in the assessment of legal costs and litigation funding fees in representative proceedings. 

The Law Reform Commission report then lists a number of options. Option 1 states — 
That Western Australia legislate to give the Supreme Court the power to make common fund orders in 
representative proceedings. 

Option 2 states — 
That Western Australia legislate to provide a statutory presumption that third-party litigation funders who 
fund representative proceedings will provide security for costs in any such proceedings in a form enforceable 
in Australia. 

Option 3 states — 
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That Western Australia legislate to expressly provide that courts can award costs against parties and 
third-party litigation funders and insurers who do not assist in achieving the just resolution of disputes 
according to law and as quickly, inexpensively, and efficiently as possible.  

I emphasise that point because it brings me back to the proposition I started with; that is, this legislation is designed 
to improve access to justice, particularly for those who otherwise might not be able to bring their claims. The options 
provided in the Law Reform Commission report went to government for contemplation in its finalisation of this 
legislation. I want to take members back to the Attorney General’s second reading speech, in which he said — 

… the Law Reform Commission’s final report titled Maintenance and champerty in Western Australia: 
Project 110: Final report. The Law Reform Commission made three recommendations and provided 
four options for the government on litigation funding. 

I have just taken members through those three recommendations and four options. The Attorney General continued — 
This bill will implement the Law Reform Commission’s first recommendation by abolishing the torts of 
maintenance and champerty, whilst preserving the rule of law as to the circumstances in which a contract 
is to be treated as contrary to public policy or as otherwise illegal. The torts are considered to be a barrier to 
justice in that they can be used by defendants to stymie class actions when litigation funders assist plaintiffs 
on the basis that they interfere, without justification, in another’s action—known as maintenance—and 
for a share in the proceeds, known as champerty. The majority of stakeholders supported the abolishment 
of the torts during the commission’s review, and the torts have long since been abolished by most Australian 
jurisdictions, as they are widely considered to be out of date. 

I pause to make a point that I have often made when speaking in support of legislation that has been brought to 
this Parliament by this Attorney General; that is, we are modernising the statute book to make sure that it properly 
reflects contemporary attitudes. This legislation will modernise the statute book to provide greater access to justice 
and greater fairness in the way in which our legal system operates. Another very important point is that it will also 
provide flexibility and allow for speedier resolution of disputes. If we consider the number of cases that come before 
the courts, anything that we do in order to promote the speedy resolution of disputes, which will reduce costs on 
parties and the expenditure of unnecessary resources by the courts, is a worthwhile endeavour. 
That is probably sufficient; I suspect if I go any further, I will probably cut across what the member for Cockburn 
is going to say. I want finish with this point. The way in which the legal system in Australia has operated has evolved 
over the last number of decades. We saw firms like Slater and Gordon at the leading edge of legal innovation, often 
at significant cost, or significant criticism, from more established parts of the profession. These legal innovations 
have served to increase the ability of people who have suffered wrongs, often significant wrongs, who might 
otherwise not have the chance to have their day in court to do so. These innovations have assisted victims of 
wrongdoing to bring forward reasonable claims, and supported in the evidentiary foundation and by the laws of 
the land, they have been delivered justice. Anything that we can do as a Parliament, particularly anything that 
builds upon the extensive research of the Law Reform Commission, plus the experience of other jurisdictions, 
including the commonwealth, can only be to the benefit of participants in the legal process in Western Australia. 
It is the next iteration, the next step, and a substantial body of reform that this Attorney General has brought to the 
Legislative Assembly. Once again, I am very proud and pleased to be able to support this important reform, buttressed 
as it is by the excellent work of people like Sarah Burnside, Sarah Murray and Tim Hammond. I commend the bill 
to the house. 
MR R.S. LOVE (Moore — Deputy Leader of the Opposition) [1.05 pm]: I rise to make a contribution on behalf 
of the opposition on the Civil Procedure (Representative Proceedings) Bill 2021. I am the lead speaker on this bill, 
even though I have no particular expertise whatsoever in the legal field. I am standing here talking on a very, very 
important matter that touches on the lives of many people, I am sure. The opposition will be supporting this 
legislation. I have been given some advice on the bill by the shadow Attorney General. With his indulgence, I will 
be reading out some of the information that he has provided to me, as if I had some understanding of the matters 
that we are talking about. 
The bill deals with representative proceedings in Western Australia, commonly known as class actions, which 
I believe have been available in the Federal Court since around 1992. Members will no doubt be aware of a number 
of significant cases over the years. Basically, the idea behind a class action is that people who have sustained loss 
or damage can seek redress more cheaply and efficiently together than if they were to take action on their own. In 
fact, it is probably unaffordable for many people to make applications for smaller claims on their own, and class 
actions are a useful device for that purpose. I note that the Attorney General in his second reading speech for an 
earlier iteration of the bill in 2019, made the point — 

In particular, there are situations in which a legal wrong has been committed which affects many people, 
but each person’s individual loss is not such as to make it economically viable to bring an individual action. 
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Members can see that there is merit in individuals being able to participate in class actions. I have a personal 
experience in this regard. Back in, I think, the late 1990s, there was an incidence of salmonella poisoning in Kraft 
peanut butter. Three of my children had consumed Kraft peanut butter. One in particular was very badly affected and 
put in hospital. That child had to be isolated because it was thought for a while that they had some terrible infectious 
disease, but it turned out that the common link was the consumption of Kraft peanut butter. A class action was 
initiated; it was by Slater and Gordon, if I remember correctly. Slater and Gordon contacted people whom it was 
considered may have been affected by this particular matter. Our family contacted those lawyers and we joined the 
class action. Three of my children received small amounts of money that was to be used for their benefit. Of course, 
it was used for their benefit over the years. 
It was a very small amount of money when one considers the investment one makes when raising a child. It was 
several thousand dollars for one particular child who manifested quite a serious illness. I am sure that a number of 
families around Australia at the time would have been involved in that case. I assume it was mainly kids who ate 
peanut butter, but I am sure some adults had eaten it, too. Perhaps I should have eaten some peanut butter and then 
I might have got a little more money! That was the first time I had any real experience of a class action, although it 
has been quite common, I think, in America for a bit longer than it has been here. We have all seen various movies 
and read various books involving famous class actions in the past in that particular jurisdiction. 
One of the very interesting things I learnt was that there is such a thing as a tort and there is such a thing as a tort of 
maintenance and champerty. I had to look up what “champerty” was. Luckily I did, because it was very interesting 
reading, going back to the days of Richard the Lionheart and others. I learnt a little bit. The Law Reform Commission 
put out a very good discussion paper in September 2019. I read the background to this issue. I will quote from it 
because it was instructive to me. It states — 

Maintenance is defined as ‘assistance or encouragement, by a person who has neither an interest in the 
litigation nor any other motive recognised as justifying the interference, to a party to litigation’ and champerty 
as ‘a particular form of maintenance, namely maintenance of an action in consideration of a promise to 
give the maintainer a share in the proceeds or subject matter of the action’. That is, maintenance takes 
place where a person finances litigation undertaken by another party, and champertous arrangements are 
those in which the maintainer is to receive a share of any of the damages ultimately awarded by the Court. 

It goes into the history of the tort and why it came about, and states — 
From the time of Henry VI to the death of Richard III there was much disorder in the realm and 
the authority of the Crown seemed to have collapsed. Barons abused the law to their own ends and 
it was common for rich lords to profit from supporting litigation and fostering quarrels. Bribery, 
corruption and intimidation of judges and justices of the peace became widespread. Perjury was 
not a crime and thus for a price false evidence could easily be procured. The barons kept bands 
of retainers in their service which gave them the brute power necessary to protect their excesses. 
However with the strong monarchy of the Tudors the Courts began to denounce maintenance 
and gave the statutes prohibiting it a wide effect. 

The language used to define maintenance and champerty carries overtones of moral judgment; it is not 
simply the funding of an action that has been considered inappropriate, but the meddling or stirring up 
of such conflict: maintenance has been characterised as ‘intermeddling with litigation in which the 
intermeddler has no concern’, while champerty was ‘maintenance aggravated by an agreement to have a part 
of the thing in dispute’ or ‘a species of maintenance; but…a particularly obnoxious form of it’. A person 
who routinely meddled in the litigation of others was engaging in ‘barretry’ and was ‘a common mover 
or stirrer up or maintainer of suits’. 

That is a little of the background of what that particular tort was there to dissuade people from engaging in. We know 
that the bill that came to the house back in 2019 did not have within it a provision to abolish that particular tort. 
The final report by the Law Reform Commission was released, I think, in February 2020. It concluded — 

Having considered the submissions made to it, in the context of case law and commentary, the 
Commission is persuaded in the present instance that reform of the law is merited. Accordingly, it has 
recommended that the torts of maintenance and champerty be abolished … 

This bill has within it an additional clause that was read in in 2019 providing for the abolition of that tort. There is 
a slight difference in the matters that have come about. 
Turning to the information provided by the shadow Attorney General to me, I will run through some things. I am 
sure the many lawyers in the room know this, but it is important to outline for the record that we have some idea 
of what this bill is about and that we have sought to acquaint ourselves with the importance of it. The bill introduces 
a legislative representative proceedings regime in the Supreme Court of Western Australia, which is substantially 
modelled on part IVA of the Federal Court of Australia Act 1976 and it seeks to expand on the current rules-based 
system of the Supreme Court, which can be found in order 18, rule 12 of the Rules of the Supreme Court 1971. It 
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is to include plain English in the drafting to enhance its ability to be understood by people like myself and 
a provision based on section 33T of part IVA of the Federal Court act. It allows the court to remove and substitute 
a representative party when it is seen to be in the interests of justice to do so, and it expands the definition of 
“representative party” to include a person who is substituted as a representative. It provides a more comprehensive 
definition to reduce the risk of possible challenges to the legitimacy of a substituted representative party. It allows 
representative action to be commenced against multiple defendants regardless of whether each of those persons to 
the representative action has a claim against every other defendant. That last point addresses the issue that manifested 
in the case of Philip Morris (Australia) Ltd and Ors v Nixon and Ors (2000) when it was held that the representatives 
had to have an action against each of the multiple defendants. The bill also provides for a review of the operation 
of the new regime on its fifth anniversary and seeks to abolish the torts of maintenance and champerty. 
As I have said before, a bill was read into the fortieth Parliament in 2019. It got through the Legislative Assembly 
on 26 September 2019. It was received and read into the Legislative Council on 15 October 2019, but it was not 
brought on again for debate after that date. That seems quite a long time. It was at least a full parliamentary year when 
something could have happened, but, unfortunately, it did not, so the bill lapsed. We now have the opportunity to 
again address this matter and to include that other matter, the abolition of the tort, which was not in the first bill. 
We know that it is possible to start a class action in the Supreme Court or the District Court via order 18, rule 12 
of the Rules of the Supreme Court, but it is a process that has been rarely used in the past. Consequently, this 
bill seeks to implement a regime that will make it clearer and perhaps encourage people to seek to use the court 
in that way. 
As I said, there are a few changes from the previous bill, mainly based on the implementation of the abolition of 
the tort. As I understand it, the Attorney General has supplied to the shadow Attorney General some information 
around consultation. The Attorney General asked the Law Reform Commission in July 2018 to provide advice and 
recommendations for consideration by the government about whether the torts of maintenance and champerty 
should be abolished or whether the law for their operation should be modified. As I said, that discussion paper was 
released. There was consultation with the Australian Lawyers Alliance; IMF Bentham Ltd; Justin McDonnell, 
partner at King and Wood Mallesons; the Law Society of Western Australia; and Maurice Blackburn Lawyers. 
A briefing was provided to the shadow Attorney General on 6 September 2021. Several questions were taken on 
notice. On 22 October 2021, the government provided the responses to those questions, including some details of 
the stakeholder consultation. However, it has not disclosed any feedback it has received from the Supreme Court 
about the bill. I understand that the shadow Attorney General is still interested in seeking a meeting with the 
Chief Justice to discuss concerns the Supreme Court might have had or feedback that the Supreme Court may have 
given. Perhaps the Attorney General, if he is listening, might be able to look at that, but perhaps not, as he is obviously 
not listening. Attorney General, the shadow Attorney General was seeking to meet with the Chief Justice to discuss 
the Supreme Court’s feelings around the bill, but as of Tuesday, such a meeting had not been arranged. That request 
is there so that the opposition can be more fully briefed on all matters pertaining to the background of the bill. 
With that, I will conclude our discussion and reiterate that the opposition will support the bill in its passage through 
the house. We expect to be discussing some of the matters in the consideration in detail stage. 
MR D.A.E. SCAIFE (Cockburn) [1.21 pm]: I am pleased to rise today to speak in support of the Civil Procedure 
(Representative Proceedings) Bill 2021. As the member for Mount Lawley said, this is yet another bill brought into 
this house by this Attorney General, whom I think could be regarded as a prolific legislator. 
Mr P. Papalia interjected. 
Mr D.A.E. SCAIFE: I think the Minister for Police is suggesting that other words could be applied to the 
Attorney General. I went back and read the Attorney General’s first speech the other day. I have to say that I very 
much enjoyed it. 
The ACTING SPEAKER (Ms M.M. Quirk): That’s what Rohypnol is for, member! 
Mr D.A.E. SCAIFE: I do not know whether that is correct, Acting Speaker, because having read it, it seems to 
me that there was a lot of action happening in the chamber during the Attorney General’s first speech! 
The ACTING SPEAKER: Red and yellow cards, if I recall. 
Mr D.A.E. SCAIFE: There were red and yellow cards, Acting Speaker; you are quite right. In fact, a point of order 
was taken on the Attorney General in his first speech by the future Premier of Western Australia, Hon Colin Barnett. 
I think the phrase that the Attorney General used was along the lines that he would not miss the Leader of the 
Opposition once, while he was in this place. In that respect, the Attorney General has been true to his words over 
the last 20 years and certainly has never missed a shot when one could be fired, certainly across the chamber. He 
promised, actually, in that speech, that he would fire only at those across the chamber from him. Of course, the 
problem with that now is that he is at risk of hitting the member for Victoria Park and the member for Mirrabooka, 
but hopefully that does not happen! 
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In all seriousness, the Attorney General has been a great reformist. He really keeps this house busy with the 
legislation that he has introduced. This bill is yet another example of the great reformist agenda legacy that he will 
leave for the people of Western Australia. Part of the Attorney General’s legacy will be that his law reform has 
always been focused on access to justice. This is an Attorney General and a government that takes very seriously 
ensuring that ordinary people have access to the courts and access to the quick and low-cost resolution of their 
claims. Class actions are an important part of ensuring that that principle is adhered to in our legal system. 
As previous speakers have noted, class actions have been happening in Australia for quite some time. Perhaps the 
pre-eminent jurisdiction for class actions in Western Australia is the Federal Court. The bill that is before us today is 
based on the Federal Court jurisdiction under the Federal Court of Australia Act 1976. The Federal Court jurisdiction 
has proven to be a very effective tool in facilitating access to justice. Many class actions have been successfully 
pursued in the Federal Court. When that regime was first introduced, many alarmist calls were made about the class 
actions regime. Commentators were saying they thought, as the member for Mount Lawley said, there would be 
a flood of litigation and that it would bankrupt businesses and lead to all sorts of terrible consequences. Of course, 
none of that turned out to be true. The reason for that is the criticism of the introduction of that regime was made 
by people who essentially had vested interests in protecting themselves from the risk of litigation at the expense 
of ordinary people who would be seeking to pursue claims against them.  
Until the development of class actions, many people could not afford to pursue claims, particularly claims that may 
be of a fairly small amount. When I say a fairly small amount, it is important to bear in mind that I do not mean to 
say that the amounts are not significant. Often, to people who have lower incomes or have suffered from debilitating 
illnesses as a result of corporate negligence, an amount of $10 000, $20 000 or even less can be an amount of great 
significance in their lives. I can certainly say, having practised as an industrial relations lawyer prior to being 
elected to this place, that for my clients, amounts of $5 000 or $50 000 in settlements or court judgements were 
very significant to them in managing day by day. I remember I had one client who had been underpaid. She was 
a cleaner and she had been underpaid serially by a few dollars an hour for six years. Members can imagine that, 
essentially working full-time hours for six years and being paid two or three dollars below the award rate would add 
up to a pretty significant amount of money, but because of how low those award rates are, the amount was about 
$45 000 to $55 000. Of course, to her, that was the equivalent of a year or 18 months of wages. When we are talking 
about the types of claims that can be pursued in class actions, it is important to bear in mind that although the amounts 
may be small, they are often very significant to the individuals concerned. More importantly, the reason that the size 
of the claim matters in litigation is that it affects the commerciality of being able to bring proceedings. 
I am the first person to say that lawyers in Australia are far too expensive, as a general rule. By and large, they are 
out of the reach of ordinary people. I even have one of my former clients in the room here, the Minister for Mines 
and Petroleum. He is one of the people who could afford my legal fees, but even working as a competitive labour 
lawyer in the market in Perth, I always felt the hourly rate of lawyers in Australia was really probative. I went to 
great lengths to try to keep my costs down, to control costs and to ensure that ordinary people could access my 
services, but it was a constant challenge. It is painfully clear, when we look at the number of self-represented litigants 
in our courts, that most ordinary people on ordinary incomes would struggle to afford a good-quality lawyer to 
represent them in a proceeding. Running a case to trial, even a relatively straightforward case, costs in the order 
of $30 000, perhaps less if it is a very straightforward claim such as an unfair dismissal claim, but the legal fees in 
all likelihood still run into the tens of thousands of dollars. Imagine a person with a claim worth only $10 000 pursuing 
a claim and retaining a lawyer and paying them $20 000 or $30 000 for the pleasure. It is really not a sensible 
economic decision. Class actions have changed the commercial calculation that individuals have to make in deciding 
whether to pursue a claim. It is not sensible for a person with a claim of a few thousand dollars against a company 
that has been negligent in providing a particular product, or against, for example, a bank that has overcharged fees 
that should not have been charged—as often came out during the royal commission—to retain a lawyer for even 
$10 000 or $15 000; even to get advice, it is prohibitive. Pooling a claim with other people who share your claim 
provides a cost-effective way of accessing justice. That is really what has underpinned our class actions regime in 
Australia for many years. 
We only have to look at the types of claims that have been pursued to know that the class actions regime has been 
put to very good use in the Federal Court. I refer to the example of Pearson v State of Queensland [2017] FCA 1096, 
which was a class action in the Federal Court on behalf of an estimated 10 000 Aboriginal workers in Queensland 
who, between 1939 and 1972, had their wages given to the state under The Aboriginals Preservation and Protection Act. 
Aboriginal Queenslanders essentially had their wages stolen despite working very significant hours and giving 
significant labour to the state of Queensland. I also refer to the example of Gray v Cash Converters International 
Pty Ltd, which was an action in which it was alleged that Cash Converters had engaged in unconscionable conduct 
by charging annual interest rates in excess of 48 per cent on loans worth between $600 and $2 000. Working people 
are often reliant on providers of credit, like payday lenders or pawnbrokers like Cash Converters, and the interest 
that is charged by those creditors can be really obscene. It was good to see in this case the Federal Court approve 
settlement at a hearing in 2015 for a reported amount of $23 million. I think we can very confidently say that the 
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Federal Court’s class actions regime has been very successful in facilitating people to pursue very worthy claims—
claims that would not otherwise have been pursued by the individuals affected. 
As I said, one criticism of class actions is that there will be some kind of explosion of litigation and that it will 
make things too costly for businesses or other parties that might be exposed to the risk of litigation. All I say in that 
respect is that the best way to control or manage that issue is to introduce better controls on the costs that are charged 
by lawyers. Of course, as we saw in the introduction of the legal profession uniform bills earlier this year, this bill 
introduces rules of conduct in sections of the governing act that will put more pressure on solicitors to ensure that 
their fees are well communicated and controlled. I welcome that, because rather than putting extra regulation on 
things like class actions, which facilitate access to justice, in my opinion we should be putting the onus on lawyers 
to ensure that they control their costs and do the work that is proportionate to its value and make sure that lawyers 
really put front and centre the financial interests of their clients, as they are obviously required to do by their fiduciary 
duties. That contrasts, unfortunately, with the approach currently being taken by the federal Liberal–National 
government on class actions. It has been pursuing a program of reforms for the class actions industry that really 
has the effect of undermining access to justice. It seems to be motivated by some sort of, I assume, lobbying by 
insurers, no doubt, and other businesses that are exposed to the costs of litigation. That lobbying, obviously, has been 
successful because the federal Liberal–National government introduced last year some reforms that have been very 
poorly received in the legal and political communities, and I will go to why that is the case in a moment. 
The federal Liberal–National government is also in the throes of introducing further reforms to litigation funding. 
Litigation funding is the practice by which a company will stump up the capital that is required to run a class action. 
Obviously, law firms can only take on the risks of class actions and the recoverable costs in some cases. In very large 
cases in which millions of dollars are at stake, a law firm might not be able to take on that risk. In that case, a litigation 
funder can step in and pick up the costs of litigation, usually for some return when the matter is settled or when 
judgement is entered, if it is entered in favour of the plaintiffs. 
No doubt, there are complex issues around litigation funding and all sorts of conflicts of interest can arise. Conflicts 
of interest arise between members of classes that bring class actions. Conflicts also arise between the interests of 
the litigation funder and those who are represented. Those conflicts need to be dealt with in mature ways, but I have 
to say that the approach to class actions taken by the federal Liberal–National government is not responsible and 
has not been well thought out. It contrasts very poorly with the approach of this government, which has been to 
introduce this bill, which is a sensible framework for facilitating class actions in Western Australia. I refer to the 
example of the reforms announced by the federal Liberal–National government last year in relation to class actions. 
On 22 May 2020, federal Treasurer, Hon Josh Frydenberg, MP, announced that from August 2020, litigation funders 
would need to hold an Australian financial services licence. Essentially, in order to operate, litigation funders would 
need to hold the same licence as is held for something like a managed fund or another trader of financial securities. 
[Member’s time extended.] 
Mr D.A.E. SCAIFE: This stems from a 2009 decision of the Federal Court in the case of Brookfield Multiplex 
Ltd v International Litigation Funding Partners Pty Ltd. The Federal Court made a quite surprising decision in that 
case; that is, litigation funders essentially would now be treated as though they were managed investment schemes, 
so in the same way that a person might invest in shares or a managed fund, and manage those assets and then expect 
a return on them as the manager of the fund, class actions would now be treated as managed investment schemes. 
The upshot of that was that litigation funders were suddenly caught by the financial securities regulatory net, which 
they had not previously been thought to be captured by. As I say, that decision was surprising. It caught a lot of 
people off-guard. In response to that decision, in July 2013, the then federal Labor government introduced the 
Corporations Amendment Regulation 2012 (No. 6), which exempted litigation funders from all the requirements that 
are applied to managing investment schemes, including the requirement to have an Australian financial services licence. 
It took about four years from the Federal Court’s decision for those regulations to be brought in. No doubt, very 
significant consultation and thought was put into those regulations, which is in complete contrast to what happened 
when the federal Treasurer introduced the new regulations last year. They came completely out of the blue and 
actually came off the back of a number of inquiries—Law Reform Commission inquiries and the like—that had not 
recommended that these regulations be introduced. 
There are a series of unintended consequences from the rushed implementation of those regulations by the federal 
Treasurer. One consequence is that the requirement to have a financial services licence now applies completely 
indiscriminately to any litigation funder. Anybody who turns up to fund a class action suddenly needs to have this 
licence. That licence is not easy to get, and it has a series of conditions attached to it, which puts it out of the reach 
of many organisations. Although many litigation funders are large companies that make very significant profits, 
there are also a number of not-for-profit litigation funders who have been caught by these rules. I refer to the report 
of the Parliamentary Joint Committee on Corporations and Financial Services titled Litigation funding and the 
regulation of the class action industry, which was published in December last year. This report was generated by 
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a committee of the commonwealth Parliament that was looking at the issue of regulating class actions generally. 
In the minority report, the Labor members of the committee said — 

1.35 … as the majority report recognises (at least implicitly), the Treasurer’s new regulations are not 
tailored. For example, the new regulations apply indiscriminately to for-profit and not-for-profit 
litigation funders. 

1.36 There is no evidence that the impact of the regulations on not-for-profit litigation funders was even 
raised in the Treasurer’s office, let alone considered, before the Treasurer made his announcement 
on 22 May 2020. Indeed, it’s not clear that the Treasurer was even aware that not-for-profit 
funders existed. 

1.37 In any event, because of the very high cost of complying with the AFSL regime, Mr Frydenberg has 
made it more difficult (if not impossible) for not-for-profit organisations like the Australian Farmers 
Fighting Fund and the Grata Fund to bring class actions in the future. Whether deliberate or not, 
this represents a direct attack on public interest litigation and access to justice in Australia. 

I really want to endorse those comments made there in the minority report, because that is my experience of what 
these changes have done. In addition to funders like the Australian Farmers’ Fighting Fund and the Grata Fund, 
another class of not-for-profit litigation funders is trade unions. It does not happen frequently, but it is not uncommon 
for a trade union to fund a class action on behalf of its members, and it has certainly become more frequent in recent 
years as we have seen a rise in the number of class actions being pursued for things like the underpayment of wages 
or the misclassification of workers. This regulatory change has meant that trade unions cannot fund class actions 
taken on behalf of their own members unless they hold one of these Australian financial services licences, which, 
clearly, unions do not. It is an absurd scenario whereby trade unions cannot represent and cannot pay for or fund 
the costs of their members in industrial relations litigation, despite the fact that trade unions are not-for-profit bodies 
that are required by their objectives and by the Fair Work (Registered Organisations) Act 2009 to act in the interests 
of their members. I am certainly aware of at least one case in which a company is using the new regulations to try 
to stymie a trade union from funding a claim that, on its merits, is a very decent claim, all because of a procedural 
technicality introduced by Mr Frydenberg, seemingly without any real cognisance of the consequences. 
I think it is worth pointing to another part of the minority report to show just how ill-conceived these federal 
regulations are. The committee’s minority report states — 

1.39 Not a single submitter to this inquiry—including submitters who claimed to support the new 
regulations—could explain how the managed investment scheme rules would operate in practice 
in the context of funded class actions. 

1.40 Not even ASIC could explain it. And evidently, ASIC still can’t explain it. 
1.41 In response to questions on notice, ASIC admitted that—as recently as 16 November 2020—it 

was still receiving advice from external counsel about how basic concepts under the managed 
investment scheme rules could possibly be applied to class actions. 

The report continues — 
1.43 That means that, for the last three months, funded class actions have been subject to a regulatory 

scheme that not even the regulator understands. 
That is a completely absurd proposition. It points to the piecemeal and kneejerk way that the federal Liberal–National 
government deals with law reform, and it is a real shame. 
As I said, one area of class actions that has attracted a lot of attention in recent times has been the industrial relations 
space. A number of class actions have been pursued in relation to, for example, sham contracting. I know that cases 
have been pursued by organisations over things like rideshare applications, and also charity organisations that employ 
people to go out and seek donations from people, whereby the employment relationship is characterised as a contract 
between an independent contractor and the company when, in reality, it is more like an employment relationship. 
There have also been claims in relation to the underpayment of wages and entitlements. 
What has received a lot of media attention is cases about whether workers who were allegedly employed as casual 
workers were, in fact, casual workers for the purposes of our industrial relations regime. These workers have been 
employed for very long periods on very predictable rosters, have perhaps acted as though they have continuing 
obligations to their employer, and yet have not been afforded entitlements like annual leave, personal leave and 
the types of entitlements that are afforded to permanent employees. Those class actions were based upon a line 
of authority that goes back further, but first attracted attention in a case known as WorkPac Pty Ltd v Skene in 
the Federal Court. However, members may be aware that quite recently the High Court, in the case of WorkPac 
Pty Ltd v Rossato, actually found that the line of authority in Skene was misconceived. The question is actually to 
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look at the terms of the contract rather than to look at the predictability or the firm advance commitment to work. 
That is a shame, but I accept the High Court’s ruling in that matter. 
I note that there are still many workers out there who probably have these types of claims. I give the example 
of a client of mine, Raymond Moate, who I represented in proceedings in the Industrial Magistrates Court of 
Western Australia. Raymond did not have a written contract of employment, but he worked for upwards of 20 years 
for the same employer. He worked day in, day out, week in, week out. He asked for permission to take leave and 
regarded himself a permanent employee, yet he never received any of his entitlements to things like annual leave 
and personal leave. I was very pleased to represent Raymond in his matter, which was concluded successfully; 
penalties were imposed on the employer and entitlements were paid to Raymond. 

That was a great victory, but it is only through regimes like class actions that we can ensure that access to justice 
is afforded to more people like Raymond, who might not otherwise be able to afford the services of a solicitor, 
or find a solicitor who has the capacity to take on a case on a pro bono or conditional basis. I commend the bill to 
the house. 

MR M. HUGHES (Kalamunda) [1.51 pm]: I rise to contribute to the second reading debate on the Civil Procedure 
(Representative Proceedings) Bill 2021. I am very conscious of the fact that I am speaking after a number of members 
of the legal profession, but I have an interest in this area as a layperson. 
I was delighted when, on 26 June 2019, the Attorney General introduced the 2019 version of this bill in the 
Legislative Assembly. Here we are, more than two years later, debating effectively the same bill. Why, one might 
ask? I would suggest it is because of the delaying tactics and general huff and puff of the Liberal and Nationals 
members of the Legislative Council in the fortieth Parliament. Many pieces of legislation that entered and passed 
this house in the fortieth Parliament got stuck in the arcane activity and filibustering tactics of Hon Nick Goiran 
and others. 
However, the bill before us is substantially the same as that which was introduced in 2019, except for some editorial 
drafting changes and the government’s response to the Law Reform Commission’s February 2020 report, Project 110 
final report: maintenance and champerty in Western Australia. The commission made three recommendations in 
that report and provided four options for the government on litigation funding. This bill secures the implementation 
of the Law Reform Commission’s first recommendation by abolishing the torts of maintenance and champerty 
while preserving the rule of law under circumstances in which a contract is to be treated as contrary to public policy 
or as otherwise illegal. The commission’s other two recommendations, dealing with litigation funding, are 
essentially matters for recommendation by the government to the courts, to be administered by the courts, and do 
not require legislation to be implemented. 
The torts that have been abolished are considered to be a barrier to justice in that they can be used by defendants 
to frustrate class actions when litigation funders assist plaintiffs, on the basis that they interfere, without justification, 
in another’s action—that is the area known as maintenance—and for a share of the proceeds, known as champerty. 
I believe that is the correct pronunciation; my Norman French from which that term derives is probably not accurate! 

As the Attorney General confirmed in his second reading speech, the majority of stakeholders supported the 
abolishment of those torts during the Law Reform Commission’s review. In fact, those torts have long since been 
abolished in most other Australian jurisdictions, as they are widely considered to be out of date. The most recent 
jurisdiction to enact a representative proceedings scheme is Tasmania, which has abolished those torts in recognition 
of the fact that litigation funding is now a modern reality and has the potential to improve access to justice when 
the costs to initiate an action are prohibitive. I need not go on about the assault on that principle that has arisen in 
the federal Parliament; the member for Cockburn has gone through that in quite some detail. 
The Civil Procedure (Representative Proceedings) Bill 2021 seeks to modernise Western Australia’s class action 
regime, which is both outdated and uncertain. The existing regime is silent on many important procedural aspects 
of representative proceedings developed by the commonwealth government and other states. As we heard from the 
Attorney General, the proposed Western Australian regime is substantially modelled on part IVA of the Federal Court 
of Australia Act 1976. This bill will bring Western Australia more or less into line with the class action procedures 
that apply federally and in other state jurisdictions. Members will be aware that class actions in Australia are 
generally permitted in all areas of law—subject to exceptions in Victoria, I believe—and include claims by investors 
and shareholders, product liability claims, mass tort claims, consumer protection claims, claims for employees’ 
underpayment, claims against government, claims by alleged victims of cartels, and claims by native title holders. 
The full gamut of law is subject to class actions in the various Australian jurisdictions. 

Western Australian class actions that attract federal jurisdiction will likely still be instituted in the Federal Court, 
but whether a claim is brought in a state or federal court will largely depend upon the nature of the claim and strategic 
factors such as the procedures applicable in each of the courts’ applicable litigation periods, and the types of remedies 
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sought. The modernised procedures provided by the reforms contained in this legislation will result in a clearer, 
more certain pathway for state-based courses of action. 

As we have heard from previous speakers, large-scale actions are now a common feature of the Australian legal 
landscape and settlements often involve significant sums of money, but they represent a fairly small proportion of 
the broader litigation landscape. Between 1992 and 2019—this is the most recent data I can find—there were 
634 representative proceedings filed in Australia. This represents about 24 class actions filed each year over that 
period. Of that number, 78 per cent of proceedings were filed in the Federal Court and the rest in state courts, so 
we can expect roughly 25 per cent of class action proceedings to emerge in our jurisdiction. 
The Federal Court has become the forum of choice for class actions, but over the last 10 years or so there has been 
an increase in the number of representative proceedings in the state courts of Victoria, New South Wales, Queensland 
and Tasmania, as a consequence of those jurisdictions making legislative provisions for representative proceedings. 
Therefore, we can expect a similar increase in the number of representative proceedings in Western Australia 
following the long-awaited passage of this legislation. 
In researching my contribution I came across the paper “Access to Justice and the Evolution of Class Action Litigation 
in Australia”, by Murphy and Cameron. In that paper the origins and purposes of class action proceedings in Australia 
are examined, recognising the policy and purpose underlying part IVA of the Federal Court of Australia Act. The 
underlying principles of part IVA of the Federal Court of Australia Act 1976 became obvious in the amendment bill’s 
second reading speech, which states — 

The Bill gives the Federal Court an efficient and effective procedure to deal with multiple claims. Such 
a procedure is needed for two purposes. The first is to provide a real remedy where, although many people 
are affected and the total amount at issue is significant, each person’s loss is small and not economically 
viable to recover in individual actions. It will thus give access to the courts to those in the community 
who have been effectively denied justice because of the high cost of taking action. 

The core principle of the legislation is to provide access to justice to those who would otherwise be prohibited 
from such access because of the high cost of action faced by individuals. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 4905.] 
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