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THE PRESIDENT (Hon Kate Doust) took the chair at 1.00 pm, read prayers and acknowledged country.
MIDLAND WORKSHOPS — RAILWAY HERITAGE MUSEUM
Petition

HON CHARLES SMITH (East Metropolitan) [1.01 pm]: | present a petition containing 626 signatures, couched
in the following terms —

To the President and Members of the Legislative Council of the Parliament of Western Australia in
Parliament assembled.

We the undersigned call upon the State Government to create a Railway Museum on the grounds of the
Midland Railway Workshops site, which should include the reopening of the Railway Interpretive Centre.
We are of the view that the current plans surrounding the Midland site are a mere token gesture, which we
believe does not truly reflect the historical significance of the Railway Workshops in Western Australia.

We regard the workshops as a highly significant part of the history of this state, with which many
West Australians have a direct link.

We therefore ask the Legislative Council to recommend and support the construction/conversion of
the Midland Railway Workshops site into a railway heritage museum, and seek the reopening of the
Railway Interpretive Centre.

And your petitioners as in duty bound, will ever pray.
[See paper 4177.]
OCEAN REEF MARINA — BUSH FOREVER
Petition

HON ALISON XAMON (North Metropolitan) [1.02 pm]: | present a petition containing 472 signatures, couched
in the following terms —

To the President and Members of the Legislative Council of the Parliament of Western Australia in
Parliament assembled.

We the undersigned are opposed to the proposed Ocean Reef Marina Development, as outlined in the current
DevelopmentWA Preferred Concept Plan. The proposal does not align with community expectations and
will cause irreversible damage to this pristine coastal environment.

We propose the abolition of the residential precinct to downsize the development footprint and reflect
community sentiment.

We therefore ask the Legislative Council to ensure that the Ocean Reef Marina Improvement Scheme
reflects the community’s wishes by removing the proposed accommodation and the approximately
eight hectares of land (currently shallow water) to be reclaimed for this purpose and ensuring that the
development footprint remains within the existing cleared areas.

In addition to the proposed 28.52 hectares of clearing within the development envelope DevelopmentWA
has already been granted approval to clear Bush Forever land as part of its proposed extension of Hodges Drive
and its current application is requesting permission to clear more land within Bush Forever 325 for its
proposed road from Resolute Way to the coast. We request that no incursion into the remaining
Bush Forever 325 be permitted.

And your petitioners as in duty bound, will ever pray.
[See paper 4178.]

DEPARTMENT OF PRIMARY INDUSTRIES AND REGIONAL DEVELOPMENT —
SOUTH PERTH HEADQUARTERS

Statement by Minister for Agriculture and Food

HON ALANNAH MacTIERNAN (North Metropolitan — Minister for Agriculture and Food) [1.04 pm]:
For more than a decade, the replacement of the ageing headquarters of the Department of Primary Industries and
Regional Development in South Perth has been mooted. However, the condition of the 60-year-old buildings has
now reached a stage at which it will no longer be safe to leave staff in some of those buildings for another winter.
With the challenge of maintaining ageing asbestos buildings at the department’s South Perth office and the potential
disruption to services, the state’s critical biosecurity, quarantine and trade certification functions are at risk.
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The government is taking immediate steps to retire some of the department’s 60-year-old South Perth buildings that
face ongoing safety and maintenance issues. About 500 office-based staff will move to a modern, fit-for-purpose
building near the CBD. Negotiations are underway to secure a suitable lease to enable these staff to move in early 2021.
The McGowan government will invest more than $20 million over the next 12 months to ensure functional laboratories
and offices are in place while planning is underway to replace the aged facilities in South Perth. The funding will
support critical functions that underpin the state’s quarantine and biosecurity system, which protects WA from pests
and diseases and supports market access for Western Australian agriculture, fisheries and food exports. New laboratories
will also support scientific research that underpins the sustainability and productivity of agricultural industries.

In the first stage, the department will renovate existing laboratory facilities and install new modular laboratories
on the South Perth site, as well as lease temporary offsite facilities where needed. About 200 dedicated scientific
and specialised technical officers are expected to remain at South Perth in buildings that can be maintained to
appropriate standards. A full business case for the construction of new permanent fit-for-purpose laboratory and
research facilities is being developed as part of a broader redevelopment of the South Perth site. The business
case will include the co-location of the Australian Export Grains Innovation Centre, InterGrain and, potentially,
Grains Australia with the department’s scientific functions.

Previous governments have promised new and modern facilities to support our vital agriculture and food sector, but
these promises have never been fulfilled. The dedicated staff at the Department of Primary Industries and Regional
Development deserve a fit-for-purpose workplace, and this is the first significant step forward to achieve that.

PAPERS TABLED
Papers were tabled and ordered to lie upon the table of the house.

CITY OF VINCENT PARKING AND PARKING FACILITIES AMENDMENT LOCAL LAW 2020 —
DISALLOWANCE

Notice of Motion
Notice of motion given by Hon Robin Chapple.
BUSINESS OF THE HOUSE — THURSDAY, 8 OCTOBER
Standing Orders Suspension — Motion
HON SUE ELLERY (South Metropolitan — Leader of the House) [1.08 pm] — without notice: | move —

1) That the house at its rising on Thursday, 24 September 2020 adjourn until 1.15 pm on Thursday,
8 October 2020.

2 That so much of the standing orders be suspended as would enable the following variations to
the order of business on Thursday, 8 October 2020 —
€)) non-government business, private members’ business and orders of the day are dispensed
with;
(b) questions without notice shall be taken at the completion of formal business;
(c) at 2.00 pm, any business then before the house is interrupted and stands adjourned and

the procedure for the tabling of the 2020-21 budget papers and a motion pursuant to
standing order 69(1) shall be taken; and

(d) that members’ statements are taken at a time ordered by the house and standing order 5(5)
applies.

This is in the terms of the motion that was circulated to members earlier this week. It is most unusual. It is not unusual
to have a late budget; that generally happens in a year immediately after an election when a new government is
formed. However, of course, this year, governments across Australia, including the commonwealth, have had to
push their budgets out; in fact, the commonwealth’s budget will now be two days before ours in that same week. The
terms of the motion reflect the discussions held last night between all the parties. | appreciate that this is inconvenient
for members. | am aware that this has been an onerous and difficult year for the Legislative Council and | thank
members for their forbearance.

Question put and passed with an absolute majority.
CORONAVIRUS — PLANNING — THIRD PARTY APPEAL RIGHTS
Motion
HON CHARLES SMITH (East Metropolitan) [1.10 pm]: | move —
That this house —

@ acknowledges the current deficiency in community consultation and the absence of third party
appeal rights in planning and development processes and decisions during the COVID-19
emergency period; and
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(b) notes the consequential erosion of Western Australia’s democracy.

Honourable members, Western Australia needs a more transparent and democratic planning system. I understand that
Western Australia is a unique jurisdiction. We are not afraid of being different. Although other jurisdictions confer
their powers to the federal government, we retain those residual powers granted to us by the Constitution. Sometimes
we follow national models; other times we go our own way. | would like to think that WA looks more to what actually
works, which can be a great benefit to this state. It gives us unique strengths but it also comes with unique challenges.
One of the many ways in which WA is unique is the role of third party appeal rights in planning. We are seemingly
the only state not to allow this in some capacity under our planning and development legislation. Sadly, more and
more, local communities across Perth in particular are increasingly losing trust in our planning system. It is the view
of the Western Australia Party that this should change. Although this motion before the house refers to planning
changes during the COVID-19 pandemic, the party | represent supports these changes across the board.

The first major piece of town planning legislation was enacted in WA in 1929—the Town Planning and Development
Act 1928. This legislation came on the back of various showcases throughout Australia demonstrating the importance
and benefits of town planning. This early legislation did not provide third party appeal rights. Since the 1960s,
all jurisdictions in Australia, barring WA, have provided for third party appeal rights in planning. Victoria has
granted such rights since 1961 in its Town and Country Planning Act, as has New South Wales, since 1970, with
an amendment to its Local Government Act. Queensland provided these rights in Brisbane through the City of
Brisbane Town Planning Act and the rest by amendment to its Local Government Act; South Australia, since 1972,
in its Development Act; and Tasmania, since 1974, via amendment to its Local Government Act. It demonstrates
that such rights exist in Australia—in the entire country, for nearly 50 years—except here in WA where we do not
have any third party appeal rights. However, we have had a significant number of sometimes controversial changes
to the WA system, and | will run through some of them. Since 2009, we have had, for example, the establishment
of the Metropolitan Redevelopment Authority, changes to structure planning processes and changes to section 76
of the Planning and Development Act 2005, which empowers the minister to order a local government to devise
or adopt amendments through schemes and plans. There was the introduction of the development assessment panels,
or DAPs, and the introduction of the deemed provisions for local planning schemes in the Planning and Development
(Local Planning Schemes) Regulations.

Even the Western Australian Local Government Association, also known as WALGA, has published its preferred
model for third party appeal rights. | understand that until very recently, WALGA supported its own recommendations
until something happened—I am not sure—and it no longer supports third party appeal rights, and that is a great,
great shame. WALGA’s publication is a simple three-page document, which | encourage everyone here to read.
It can be found very, very simply on the WALGA website or by a simple google search with the key words
“WALGA third party appeal rights”. I will run through WALGA'’s model, which states —

«  The model provides a good test for the introduction of Third Party Appeal Rights, which could possibly
be expanded later if it proves to be beneficial.

o Local Government would be able to appeal a DAP decision and defend the merits of their policies
and defend the enforceability of their conditions.

o Other interested parties and community members would be able to appeal a DAP decision.

« Addresses community concerns that decisions are being made by those ‘removed’ from the local
community, leading to improved community confidence in the system.

« More transparent process in both decision making and condition setting, resulting in more accountable
DAP members.

« Would allow for an appeal to be made on the conditions of approval or refusal

« Limits appeal rights to larger, more complex applications and would filter out ‘smaller’ impact
applications which could potentially overburden the system.

« Provides the ability to challenge any new information being presented at the DAP meeting without
the responsible authority being able to undertake any assessment of the new information

« Able to appeal the ‘Deferral” process being over utilised ...

« Can give the Local Government more confidence that the developer will provide a fully complete
application and discuss the application with the Local Government first, rather than relying on the
DAP to condition the proposal requiring additional critical information.

This model is very limited in scope, but it is heading in the right direction and will be a useful model for the
government to examine and take up. It shows that even WALGA had an appetite for change but not so our Premier.
Speaking to the Western Australian branch of the Property Council of Australia just a few weeks ago, the Premier
labelled local communities that fight over developments as “critics and naysayers”.
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But back to WALGA. In August 2019, PerthNow reported —

More than half of WA Local Government Association delegates backed Bayswater Councillor
Giorgia Johnson’s motion to change WALGA’s preferred model for the third party appeals process at
their August 7 AGM.

The decision called for closely associated third parties to have the ability to make appeals against decisions
by the WA Planning Commission, State Administrative Tribunal and development assessment panels.

Concerns were raised that it could delay planning processes, but 93 members supported the change and
79 voted against it.

WALGA'’s State council had resolved in May to advocate for the State Government to introduce third party
appeal rights and endorsed the preferred model, which would give local governments an avenue to appeal
DAP decisions.

Since then, unfortunately, the push has died down. It is still an idea gathering steam in Perth and throughout
Western Australia. There is no doubt about that whatsoever, but it seems that successive governments have had
no desire to implement such an idea, relying on smaller piecemeal amendments that do not provide these rights.

Although | appreciate that there is undoubtedly a raft of arguments for and against third party appeal rights, it is
curious that there seems to have been no serious undertaking in this area, even though the Western Australian
Local Government Association, which seemed very supportive, had indicated an interest in such a system. It appears
that this is a government without a real and sustainable economic plan. The only plan I can see is the continued
reliance on housing construction to “grow the economy”. This is, as the Premier well knows, a false economy
because, as | have pointed out time and again, it requires the continuous importation of new consumers into the state.
This economic model produces only a boom-bust economy, which Western Australia was going into well before
COVID-19 hit these shores.

Why are third party appeal rights important now? The coronavirus pandemic has brought new and difficult challenges
to not only Western Australia and Australia, but also the whole world. For the most part, we in WA have been very
lucky. Across the board, the Western Australia Party has been very cooperative to get emergency bills through.
However, members, in our haste there is a significant risk that we have been too permissive. As many have said,
“Never let a good crisis go to waste.” It seems sometimes that this government’s questionable grab for executive
power is certainly a prime opportunity seized. In the Planning and Development Amendment Bill 2020, the
Minister for Planning was given enormous powers in the approval process, particularly for significant developments.
The government has sold us this by saying that it is about cutting red tape and getting people back to work. That is
partly true, but it empowers something of an ultimate decision-maker and lessens the checks and balances in place
to protect people and to monitor these projects. The new powers in that bill have further stripped local communities
of the power to decide on developments. As | stated in my second reading contribution, these new powers allow
the Western Australian Planning Commission to give the tick of approval to unmeritorious overdevelopments
without any consideration by the local community.

Hon Simon O’Brien: Ghettos of the future!
Hon CHARLES SMITH: Indeed.

This government is stripping away most of the decision-making power from local government and putting it into
the hands of yet more bureaucrats such as the Western Australian Planning Commission and the development
assessment panels, which are both unelected by the community. They are unaccountable, have zero transparency,
and are stuffed full of appointees from the planning and construction industries. Western Australia is currently
experiencing a multitude of planning issues. I am reminded of my friends involved in the Save Perth Hills campaign,
the Ocean Reef boat harbour campaign, the Scarborough high-rise fiasco and the Elizabeth Quay residential tower.

The Save Perth Hills campaign is a classic example. Despite all the advice that showed what a dangerous and
foolish thing it would be to develop around north Stoneville, things pushed ahead anyway. Ultimately, thanks to
the strong spirit of the local community, that campaign was successful and commonsense won the day—or has
appeared to have won for now. | note that Satterley has lodged an objection, as it demands that people die in
fire zones. There is self-interest at every turn, which is endemic throughout the big property sector. Some of our
business communities are really showing their sociopathic tendencies. That is a great concern as they chase ever
greater profits at literally any price. That is why third party appeal rights are very important. Those people should
have had a way of pushing back against the developers, but their cries fell on deaf ears until the risk of community
backlash and the loss of local government seats became a reality. It should not have gone on for so long or needed
rallies to stop it.

Under the powers in the bill we recently passed, someone could, essentially, wake up tomorrow to find that the
government sold the park down the road from their house to one of its property buddies that is planning to build
a giant high-rise apartment complex. What could they do about it? Realistically, there is nothing they could do about
it. Third party appeal rights are not, as the Premier suggests, just about upper-class nimbys complaining about their
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neighbour wanting to put up a shed that might partially obscure a view. It is about community and the rights of
people in the community to have a say about what happens in their neighbourhood. The bigger the development,
the bigger the reason for such a right. As the Western Australia Party recently stated, third party appeal rights provide
the legal framework to link Western Australia’s world-class planning framework with good development decisions
by the decision-maker. The State Administrative Tribunal is the obvious and most cost-effective legal system to
review unmeritorious development applications. Departures from that world-class planning framework and poor
development outcomes are rife in Western Australia, especially in the Perth metropolitan area; for example, the
planning framework calls for residential mixed-use developments in our town centres, yet in Subiaco four high-rise
developments with no residential dwellings were approved by the development assessment panel. The state
government forces infill to occur in the western suburbs, yet avoids sanctioning its own appointed panel members
when a development has no residential dwellings.

Access to the rule of law is not evenly provided for. Councils and residents are unable to challenge DAPs and
other decision-makers without costly appeals to the Supreme Court. That is undemocratic! Equal access to the law
is a fundamental tenet of a functional democracy. | fear that Western Australia has been sold a lie. It is developers
who are getting back to work in an economy run primarily on importing people to bump up gross domestic product
and selling houses to each other in a horribly artificial and inflated market. Giving the okay to build evermore concrete
box apartments and homes for evermore people, which is the only economic policy that the state and the federal
government have, is the hallmark of a brain-dead policy and a guaranteed recipe for lower living standards. That
is the future that we are heading into—a future in which developers command government policy. What great new
leviathan have we created, members? We must return real planning powers to local communities through proper
community consultation and engagement. Without third party appeals, we will continue to have only poor planning
outcomes. In turn, this will lead to only greater community disenfranchisement and will become a danger to
democracy as due process is put under threat.

The reason for the erosion of due process is simple. It turns out that the big property lobby is, unsurprisingly, one of
the government’s many donors. What do the developers get in return? The government churns out policies that will
benefit the gluttony of those property developers, who seek to have Western Australian people living on expensive
micro-blocks with no backyard, a few centimetres from the neighbouring block. There is nothing that anyone can
do about it. If we cram more people into a suburb that is devoid of nature, we will have a high-density cesspit that
has filled the pockets of the property lobby, leaving Western Australia looking like a grey concrete jungle with no
character. Seemingly, no-one cares. We really are paving paradise in WA and building a parking lot. Members,
democracy is about going through due process to reach an equilibrium and finally a decision. Government exists
to represent the people, to carry out the people’s wishes, but this government does not go like that. It does not
believe that the people are smart enough to make decisions for their own betterment, so the government removes
people from that equation and goes on its merry way to make way for its big donors. That is what we call corporate
governance. Under this government, Western Australia has become a corporation.

I will conclude by once again quoting retired RMIT University professor Michael Buxton —

“People have lost control of their city to the development industry and government acting on behalf of
vested interests instead of the voter,” ...

“It’s been incredibly disappointing to see how public policy has been subverted toward achieving private
gain at the public expense.

As my party likes to say, all the gains are privatised and all the costs are socialised.

HON STEPHEN DAWSON (Mining and Pastoral — Minister for Environment) [1.30 pm]: | thank the
honourable member for raising this motion today. Obviously, it is one that warrants a discussion by this house. | have
to say that the member’s view of the property and construction industries in Western Australia is very disappointing.
He failed to acknowledge the importance of them to our economy in Western Australia. Obviously, he has great
disdain for them, given that he used words like “sociopathic tendencies”. Let him say what he wants, but I want to
acknowledge the property and construction industries in Western Australia and the fine role they play in the state’s
economy, employing Western Australians and keeping our economy ticking over.

The member talked about community consultation. Community consultation, without a doubt, is an intrinsically
important component of Western Australia’s planning system. One of the goals of the state government’s planning
reform agenda is to have a planning system with a greater focus on and awareness of strategic planning—specifically
its role and its importance. This direction elevates the need for early engagement with community members at the
beginning of the planning process. It provides an opportunity for our communities to help shape the vision for
what they would like change to look like in the suburbs where they live, work and recreate. Historically, the focus
has been on individual projects rather than on the scheme or planning framework under which projects are delivered.
Over the past few months, we have had plenty of conversations and debates in this place about planning reform—
more than | anticipated, being a representative minister of the portfolio. Nonetheless, | am learning quite a lot. The
reform agenda will ensure that the planning framework, including the local planning strategy and scheme, has been
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developed in consultation with the community. To support this approach, a community engagement toolKkit is being
developed to provide best practice guidance and tools to local government on how and when to undertake engagement
and consultation for strategic planning. The toolkit will strongly encourage early preliminary engagement in the
preparation of local planning strategies. This principle will also be applied to other documents that make up the
planning framework. We will also extend the minimum period of formal public advertising for a local planning
strategy from 21 to 35 days, providing more time for people to give their feedback.

Engaging appropriately and meaningfully at the strategic planning stage will not only raise awareness about change
and why it may need to occur, but also help to manage expectations of what change will look like. I know that
communities out there do not like change for the sake of change. They do not like it and they will not countenance
it, so we need to manage expectations of what change will look like to ensure that there are no surprises about the
types of development that can occur within our suburbs. More consistent and appropriate requirements for the
advertising of development applications are also being proposed through changes to the Planning and Development
(Local Planning Schemes) Regulations 2015. Advertising of development applications will need to be appropriate
to the type and complexity of the application to ensure that those who are affected are meaningfully consulted and
have the opportunity to provide input into the development process. Appropriate engagement and consultation at all
stages of the planning process allows the opportunity for stakeholders to have input into the planning process and
help shape outcomes. This will involve a more holistic and streamlined approach to ensure participation. Regarding
third party appeals more specifically, it will not be a surprise to the honourable member that they are not supported
by the government. That would be opposite to the intent of the “Action Plan for Planning Reform” for a more
strategically led planning system, adding unnecessary complexity and red tape to the planning framework at a time
when the state government is seeking a better, simpler and more consistent system.

I will not rehash the discussions we have had in this place over the past few months, in particular when we debated
the Planning and Development Amendment Bill 2020, other than to say that third party appeal rights have never been
a feature of the Western Australian planning system. There has been a consistent, historic, bipartisan agreement
to oppose third party appeal rights in this state. The former Liberal government’s “Planning Makes It Happen:
A Blueprint for Planning Reform”, launched in September 2009, states that the current provisions for third party
inclusion in rights of review before SAT are considered to be appropriate and there is no intention to widen the scope
of third party appeal rights. This was also echoed in its phase 2 reform. Although they do feature in some jurisdictions
across the country, there is no consistency or uniformity in the way they are applied. Each state has a uniquely
different approach to the process, the triggers and how third parties are identified.

It is also noted that third parties can currently make representations to planning decision-makers like local
governments, development assessment panels and the Western Australian Planning Commission on local planning
issues through consultation processes, which are considered before a final determination is made. These processes
will also be modernised and expanded to ensure greater and more meaningful participation at all stages of the planning
process. Although only applicants can apply to the State Administrative Tribunal for a review of the merits of an
application, third parties can make representations with SAT’s permission. The government does not want policy
outcomes to be largely driven by legal decisions made in a court or tribunal, rather than based on the principles of
good planning policy. We have a very good planning system in Western Australia. | think the member might have
said at one stage that it was not a bad planning system. Recent reforms will go a long way to further improving the
system to create communities where people want to live.

I will come to the COVID element of the motion. Obviously, the honourable member has been through the debates
and through the few months that we have all been through. It has been an unprecedented time. Things have happened
that we have never come across before and decisions had to be made to keep the economy open and keep giving
us the opportunity to ensure that buildings were constructed or developments were created. We have sought to
achieve, through COVID, the appropriate balance between health and economic health. We have been fortunate in
Western Australia, but we have still seen a significant impact on the state’s economy. As we heard during last
night’s debate on the COVID-19 Response and Economic Recovery Omnibus Bill and previously through the debate
on the Planning and Development Amendment Bill 2020, it is critical that we support the economy and maintain
and grow jobs. Now is not the time to increase red tape and uncertainty for industry. We cannot afford that. We
have been very lucky in Western Australia. Sometimes I think, “There but for the grace of God, go I”’, but we have
had good policies in place and we have enabled our economy to keep ticking over. We are in a much better position
than that of other states. We do not want to turn things on their head and start creating more bureaucracy and red
tape, because that does not help anybody.

Finally, I will touch on development assessment panels. We are reforming DAPs through the recent Planning and
Development Amendment Bill 2020. It will reduce the number of geographic DAPs to three, with permanent
specialist members and full transparency of decision-making. Obviously, that might not help Hon Charles Smith—
in fact, it might never make him happy—»but can | say: we are happy with where we are at the moment. We do not
support third party appeal rights and, therefore, I suppose unsurprisingly, we will not be supporting the honourable
member’s motion today.
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HON RICK MAZZA (Agricultural) [1.39 pm]: I would like to thank Hon Charles Smith for bringing this motion
to the house. I think it is very important that we air issues around development and housing, given the fact that
shelter is one of our primary needs in the community. | agree with Hon Charles Smith on many things, but this is
one issue on which we diverge. | am very concerned that developers are portrayed as being gluttonous, greedy,
cigar-smoking capos who only want to work the community over for their own benefit. That is very far from the
truth. Developers invest enormous amounts of money in identifying development sites and carrying out feasibility
studies that can take years and years. They take significant amounts of risk—they usually work in a profit-and-risk
factor—to, at the end of the day, construct shelter for the community. | do not deny that a third party appeal system
might be of some benefit. As the Minister for Environment pointed out, third parties have the ability to make
submissions to the Department of Planning, Lands and Heritage and other authorities to put their views within the
community. There will always be some dissenters when building a new development in any given area.

As Hon Charles Smith pointed out, the Premier spoke to the Property Council of Australia on 28 August. A 31 August
WAtoday article on the event was titled “McGowan: We will fight the NIMBY's and density “critics and naysayers™”,
which sounds very Churchillian. I am sure the nimby part was a bit of a swipe at the Greens; they can take that up
with him if they like! The fact of the matter is that we need development in our community. We need jobs and
development. It was reported in the media recently that the state and federal governments have offered incentives
to the construction industry. Despite this, many builders have now closed their books and cannot take on any more
work because many of the tradies who they employed have moved off to do other things. The major concern now, of
course, is that prices will rise as demand for bricklayers and carpenters increases. Currently, only about 17 000 new
constructions are in the pipeline. Just to balance that out with population growth, we need about 23 500 new buildings,
S0 we are not anywhere near a boom situation. We certainly need to have new properties constructed.

The minister also spoke about a reduction in red and green tape, and | welcome that because there have been a lot
of hurdles over the years in getting developments underway because of red and green tape. We have to bear in
mind the sorts of jobs that are created by development. In the very first instance, there is the sale of the land, which
provides stamp duty to the government. Then, consultants have to be engaged to get approvals through planning
and local authorities. Then there is earthmoving, drainage, roadworks, water and sewerage, power. Then we need
the builders and tradies in building companies. I am talking about residential construction here; 1 will not go into
the commercial sphere. On the residential side of things, building companies also employ many people, including
supervisors and all sorts of staff. As far as trades are concerned, we need electricians, plumbers, bricklayers, roofers,
carpenters, cabinetmakers, concreters, tilers, pavers, plasterers, gyprockers and painters. A huge number of trades
are involved in the building industry. Once the house is built, what do we need? We need floor coverings, so all
these retail outlets sell carpets and floor coverings. Then there are window trimmings, light fittings and furniture.
It is a huge part of the economy. To have an onerous third party appeals process that frustrates developers’ ability
to get developments on the market will, in many instances, only serve to reduce the number of developments that
get underway. On top of that, it will drive up costs, because the longer developers have to hold the land and the
development, the more it is going to cost.

What really amazes me about people who oppose developers and developments is that, in the next breath, they
will bang on about affordable housing—*“We need more affordable housing!” In the meantime, of course, they are
putting so much red and green tape and onerous conditions on developers that prices are driven up. They cannot
have their cake and eat it. We have to accept that affordable housing will be out of reach if we are going to put other
conditions and impediments on developers.

Hon Diane Evers: We don’t have those conditions, and affordable housing is still out of reach.
Hon RICK MAZZA: We will never be able to reconcile that, member.

At the of the day, to get the economy up and running post COVID, we need to provide pathways for developers to
get their products on to the market and to meet the market.

Hon Charles Smith also went on about concrete jungles and featureless developments into which people are crammed
to live in these terrible environments. The fact of the matter is that all the developers and marketing companies
I have been involved in meet market niches. They do not create markets; they actually meet market niches. If there
is demand out there from the community for a particular product, they will develop that product to meet that market.
In many cases, if it is price-sensitive, they will look at all sorts of ways to get the price down to meet that market
and still meet their profit-and-loss factor.

Many of these developers are not single owners—the name Satterley gets thrown around from time to time—but
public companies. Peet Ltd, based just north of Pinjarra, is a public company that has thousands of shareholders and,
of course, at the end of the day, those shareholders are there to get a dividend. Although | am sympathetic to the
idea of a third party appeals process, | think there are already mechanisms in place for the community to be able to
make submissions to government or planners to put their case forward. It does not matter what we do; there will
always be some objections. But we have to be very, very careful that we do not have a third party appeals system
that frustrates the process of getting these developments on to the market, resulting in prices going through the roof.
Unfortunately, on this occasion, | will not be able to support the motion that has been moved by Hon Charles Smith.



[COUNCIL — Wednesday, 9 September 2020] 5525

HON TIM CLIFFORD (East Metropolitan) [1.47 pm]: I rise as the planning spokesperson for the Greens today,
and we will be supporting this motion. That is no surprise; the Greens have supported third party appeal rights for
decades. If members were to look at Hansard, they would see how many times we have spoken at length about
third party appeal rights, their importance to the community and their importance in ensuring that we have a better
planning system, so | thank Hon Charles Smith for bringing this motion to the house.

Members have already gone into alot of depth around planning and the state of play for planning in
Western Australia, particularly in respect of the Planning and Development Amendment Bill 2020, which was
assented to recently. In debate on that bill we went into a lot of depth on third party appeals processes and the fact
that our planning system has not really served the community in the best way. There is an expectation in the
community for a planning system that serves them, not developers, as Hon Charles Smith mentioned earlier. The
community expects well-designed developments with adequate public transport and green spaces. These are all
the things that the community expects to be developed for them and not for a developer who is only looking to roll
out a poorly designed property that is more about maximising profits than ensuring that there are liveable areas in
our community for years to come.

The previous speaker, Hon Rick Mazza, who is now on urgent parliamentary business, talked about the role of
developers, and | agree that developers have their place in the community; they provide many jobs, as the honourable
member pointed out, in many areas, from construction all the way down to flooring. | have quite a few friends in
the construction industry, and we have talked about this at length. Although these people work in and benefit from
the industry, they have also raised with me issues about poor planning. In Perth, planning is a conversation starter.
We only need to look at what went on throughout the boom years and at the endless expanse of suburbs that were
created. It literally was the wild west. Developments were being rolled out in new suburbs across the metropolitan
region, which stretched our water, electricity and other resources. All we can see is this endless expanse. The comment
frequently made to me when people came into my office was that the industry was pretty much out of control,
especially considering some of the poor planning—for example, houses not facing the most energy efficient direction.
When it comes to heating and cooling, that is a common issue. There has been a huge amount of land clearing without
any consideration given to whether to keep the tree canopy within the community. It is galling to know that people
are moving into houses and finding that their suburb is hotter than other suburbs.

Hon Rick Mazza mentioned that planning is demand driven and that people buy what they want. But people,
obviously, get what they are given. There are given only limited options with a limited scope from a certain number
of developers. That is why it is important that government must play a strong role within our planning system to
ensure that people can live in communities that they can enjoy living in for quite some time.

Development assessment panels have been mentioned. The DAP system is arbitrary and planning decisions are
made by people who do not necessarily live in the community and do not necessarily listen to what the community
wants. One of the first things that came to my attention when | got into office was the proposed McDonald’s
development in Guildford. The only way that that decision was overturned was due to a technicality with a car park.
I note again the fact that developers have a right to continually appeal a decision until they eventually get their way.
That can leave the community frustrated with a development that they do not want, is out of character with the
community and is something that pretty much becomes an eyesore, and leaves people in the future wondering why
the thing was put there in the first place.

I was heartened last year when the government put forward planning proposals that looked at broad consultation,
more experts and more layers and all these other things to ensure that we have a stronger planning system. But the
fact that the government does not support third party rights worries me quite a bit. The fact of the matter is that
developers will find a way if people are not given an opportunity to challenge these terrible developments so that
they do not go ahead.

The mover of the motion also noted that Western Australia is the only jurisdiction without third party appeal rights.
It is quite astonishing that we have failed to establish rights for the communities on which these developments impact
the most. | note that Hon Charles Smith mentioned a development at north Stoneville, which is something that
I have been involved in and is a legacy of poor planning in the 1990s. A development is being rammed through by
a developer who is only really interested in profits over the local community in the hills. That is quite significant,
considering that there have been multiple objections to this development from the community. Hundreds of people
have been involved in the campaign. People from across the political aisle agree that this development should not
go ahead, yet there is still a threat that the north Stoneville development will get the go-ahead because there are
no third party appeal rights to ensure that it does not go ahead.

Third party appeal rights also make the decision-makers accountable. The evidence is that the provision of these
rights clearly discourages corrupt behaviour between developers and governments. When people know that there
is another layer of people who are keeping an eye on what is going on, they think twice about ramming things through.
They know that they will be held to account for such developments. The COVID-19 provisions adopted in the
recent Planning and Development Amendment Bill 2020 bypass many of WA’s current legal provisions in order
to stimulate the economy. The Minister for Environment outlined that these are extraordinary times, but there are
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already opportunities in the community to keep people employed and to keep sustainable developments going without
having the terrible legacy issues that occurred in not only the outer suburbs of Perth but also close to the inner city.
We will be dealing with these projects for years to come. That is important. When | spoke on the planning bill that
was pushed through a couple of months ago, | noted that every single local government across Perth has a story to
tell. I think that that is significant.

There are also stories from local communities that are scarred by the fact that they have had to pull together
hundreds of people, go to every council meeting and watch every process like a hawk to try to understand what is
going on. That does not seem fair. That is exactly why the Greens have always supported third party appeal rights.
A lot of developers rely on the fact that the community is not looking, so before we know it, something is being
proposed in council. We know that a lot of people are not involved in the process and a lot of people do not understand
it. It is complex, it is layered and it causes a lot of anger and distress in the community. People are left feeling as
though the system has been designed to disenfranchise them when developments are proposed because it is about
the developer making money and not about a development that will be built for the best interests of the community.

Finally, I support this motion. It is an important to keep planning on the radar. We need to hold developers to account.
I note that paragraph (b) of the motion states —

notes the consequential erosion of Western Australia’s democracy.

That seems like a pretty broad statement to make, but that is what we are really talking about. We need more people
involved in our community planning processes. We cannot have a situation like the one we currently have. | was
at the Midland Town Hall when the McDonald’s development in Guildford was being discussed. McDonald’s
rocked up with 10 lawyers and there were 400 community members sitting in the town hall, hanging on the edge
of their seat and wondering which way it would go. The process is so arbitrary that people are disenfranchised by
it. It should not get to the point that people who live in the community must face off a whole group of lawyers who
know the planning system inside out and know how to check all the boxes. It was only luck that a car park had not
been included in the plan and so that development did not go ahead. That is really disappointing. This issue needs
to be addressed with a strong planning system that in the future will include third party planning rights. In saying that,
this motion is well overdue, considering it follows what we discussed recently with the Planning and Development
Amendment Bill. We need to keep talking about third party appeal rights and implement them in WA’s planning system.

HON TJORN SIBMA (North Metropolitan) [1.59 pm]: First and foremost, | would like to acknowledge the
substantive motion moved by Hon Charles Smith. He has brought to this chamber a very interesting issue for
discussion and | have enjoyed listening to the contributions of each and every member up until this point.

It is clear that there are certainly some problems embedded in the planning system in Western Australia in its
framework, processes and, to some degree, the prevailing culture. | share some of the sentiments expressed—I think
to a lesser degree, to be perfectly honest, but, nevertheless, they are there and they are genuine—by Hon Charles Smith
in the motion as it appears in today’s business program. However, | do not necessarily concur with the prescription
he offers. | certainly understand and empathise with the issues that the member raises on behalf of the community
he represents—a community of Western Australians who are, to a greater or lesser degree, frustrated and aggrieved
or feel bruised by their interaction with the planning system in Western Australia—but | cannot agree with him
that the introduction of third party appeal rights, certainly in an expanded form, is the appropriate prescription.
I will explain why.

First, there seems to be an assumption on behalf of the individuals who make the claim that all the ills in the
Western Australian planning system can be remedied by the introduction of this right to appeal. There is an
assumption that every right to appeal will be upheld and that those appeals will be successful. That is an overly
optimistic assessment of the likely outcome. It also speaks to the capacity to resource litigation. It also provides
an opportunity for vexatious litigation to be funded by firms who specialise in this kind of case lawfare. There is
a misplaced confidence that an expanded right to appeal in the terms that have been expressed by the honourable
member are appropriate or will be successful. I think we need to start by disabusing ourselves of that concept.

There are issues across the entire planning system that relate to matters other than legitimate grievances held by
communities about inappropriate developments being approved. The planning portfolio is a portfolio that has been,
and will continue to be, in a state of almost continual reform and I think, effectively, that sentiment was borne out
in the course of the debate on the Planning and Development Amendment Bill prior to the winter recess. There are
also problems with the approval pathway for developers, and that needs to be recognised in the course of this
debate. Those problems apply at the level of a built-form development application and it applies much further into
the recesses of history around land assembly, metropolitan region scheme amendments, traffic corridors and the like.
This process, on behalf of a developer or a proponent, is costly, time-consuming, cumbersome and does not provide
them with any certainty. Therefore, | would be cautious of that when we talk about reforming the planning system.
It has to be a principle-based reform that is to the betterment of every participant in that ecosystem simultaneously.

We will not improve the planning system or its performance or its outcomes if we descend into stereotyping the
“other mob”. Frankly, this is what | find appalling on both sides of the debate. To categorise developers as all
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being sociopaths, driven only by profit, is a nonsense. | also believe that criticising members of a community who
are invested in their community and are concerned about the fabric of their community changing unalterably, and
categorising those people and dismissing them as nimbys is completely erroneous and unnecessary.

We will not deliver a superior planning system in this jurisdiction if we descend into rock-throwing and name-calling.
Frankly, that is just immature and juvenile and, to be perfectly honest, it is beneath the kind of contemplation of
the people in this chamber. Each and every one of us here has a responsibility to engage in at least decorous public
commentary, a civilised discourse, rather than pick all the low-hanging fruit and then throw it at the person with
whom we disagree.

I take Hon Charles Smith to be a very genuine individual—almost a maverick—who is prepared to speak his mind.
I actually think that this chamber is better for it, because at least we know where the member stands. But | do take
issue with the character assessment that the member gave concerning Mr Satterley —

Hon Charles Smith interjected.
Hon TIJORN SIBMA: No; I do not think this is germane to the debate.

Our issue with the planning system is not the individuals involved. North Stoneville has been rejected by the
Western Australian Planning Commission on planning grounds and because of the widespread community momentum
that was opposed to it. Therein lies a lesson for us all. The commission rejected a subdivision application that
many members here found inappropriate, so tell me where the problem is in the planning system that demands the
immediate introduction of third party appeal rights. | do not say this to be provocative. | am just asking members
to please better define where they think the problem is. If members think the problem is that local government is
not being listened to enough or does not have a significant enough role in planning determinations, please allow
me to reflect on some of the very poor planning outcomes that have occurred within the City of Joondalup over
the last four or five years by virtue of the City of Joondalup’s local planning scheme.

Hon Diane Evers: So maybe if we had third party appeal, somebody could’ve come forward beforehand and said,
“Those aren’t going to work.”

Hon TJORN SIBMA: I respectfully disagree with that assertion and | have the opportunity here to explain why.

The problem is not necessarily a lack of democracy in the planning system; although, depending on the scale of an
application that is lodged, invariably there will be different decision-making cohorts. There has to be, just out of sheer
pragmatism. Particular applications demand public consultation, whether for the development of an aged-care
facility or a church, or for an upgrade or expansion of clubrooms at a sports club in the suburbs, but that conversation
cannot be endless. It also cannot be given widespread capacity to derail, dismiss and disrupt otherwise orderly
development applications. If we get to that point in this jurisdiction, no-one will be incentivised to build anything.
We cannot progress the planning system in this state on the basis that everybody must agree with the proposition.
We do not live in that world.

I will talk about the local government dimension. There is an issue with interpretation. Planning is not a hard
science; it relies on individuals who operate under the system making interpretations. Sometimes they get it right
and sometimes they get it wrong. | will very quickly reflect on an example, but without pointing the finger, because
the City of Joondalup is moving amendments to its local planning scheme. That local planning scheme charged
headlong into the infill of suburbs that were between 20 and 30 kilometres away from the CBD. Arbitrary infill targets
were set. Planners at the local government authority thought only in two dimensions. They thought, “Okay, we have
a series of train stations that run up and down Mitchell Freeway. Obviously, then, we should up-zone the residential
estates that fall within about a 400-metre radius of those train stations.” The problem with that concept was that
200 metres either side of the train stations is sterilised by the freeway. The other problem is that there is not the density
of development on top of the train stations to make that plan viable. Another issue is that these concepts do not
work well in three dimensions—they do not take into account topography, local amenity and the like. There has been
a problem. This process has aggrieved people in the northern suburbs, whether in Kallaroo, Warwick, Woodvale or
Kingsley. People in those areas have a legitimate beef, because the local government, | think with the best intention
in the world, created a scheme with which developers complied but which delivered substandard outcomes.

But that is very different. Every contentious development has its own story; it has its own benefits and drawbacks.
The approach that we need to take to improve the planning system is to make it far more legible, far more transparent
and far more predictable. That is what we want. We do not want to overcorrect, which is what I think expanded
third party appeal rights, as countenanced by the honourable member’s motion, would fundamentally do. There is
a problem with the planning system—absolutely. | admit that; | concede that. It frustrates people, and | absolutely
100 per cent empathise with them. However, the response should not be to overcorrect and provide, frankly, an
avenue that would benefit one class of people above all others—that is, the lawyers. We do not want to see this
kind of creeping expansion. As a conservative member, Hon Charles Smith will understand that the granting of
rights leads inexorably to the extension of rights granted. That is what would happen. No matter how circumscribed
I think is the model the member has presented for our contemplation, it would be amended and broadened to a class
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of applicants to whom it should not apply. If that happened, | think we would end up with the creation of environment
and land courts. That is where we would end up. That is where this would lead. | do not think that such an entity
is appropriate in a jurisdiction like Western Australia, in which legitimate powers are conferred on ministers and
independent statutory decision-makers to make decisions in the public interest. Particularly when powers are centred
on a minister, when the minister gets it wrong, they will pay the price. There is every incentive for that individual
to get it right. We cannot say that a third party appeal rights system would provide a far more democratic outcome
if it effectively led to the creation of a whole new class of courts and level of judicial review by those who would
have absolutely no need to give consideration to matters outside the black letter law. | do not think that that would
provide people with the democratic avenue that they think is being denied to them at the moment.

I made an issue of the prevailing culture in the planning system in Western Australia. | think 80 per cent to 90 per cent
of participants, whether they be landowners, developers, planning consultants, local government people or members
of the community, are of goodwill and good intention. Unfortunately, a minority of people can never be trusted.
The issue is this: we want to see an improvement in the culture of the overall system. Like the member, | think there
is a cultural problem. To the government’s credit, it has identified that cultural problem as well. It was identified
in the planning green paper, which I think was called “Modernising Western Australia’s Planning System” and
came out in 2018. Indeed, it was recognised in the Minister for Planning’s own action plan, which was released
sometime last year. That cultural problem, particularly as it relates to the interaction between decision-making and
communities, has been identified. However, it is very disappointing that there has been no real progress on that
front. When we were debating the Planning and Development Amendment Bill 2020 before the winter recess, we
were told in our briefing and through the course of that debate that it was the first tranche of planning reform in
Western Australia. When we asked what would be in the second tranche, we were told that it would be around the
improvement of community consultation. My view is that that legislation should be advanced. If the government’s
sentiments were genuine about not only acknowledging the problem but also fixing it, it would introduce, as a matter
of some expediency, legislation to improve the governing act and drive some regulatory change, so that people’s
trust in the system can be restored.

I concede Hon Charles Smith’s point that there probably is a need to develop an avenue by which people with
legitimate grievances can seek a review or be provided with an impartial understanding of why a decision was made
in a particular way. | think Hon Charles Smith was absolutely right, as were the Greens and just about everybody
else who spoke today. On occasion, there is an unfortunate tendency for decisions made by local governments and
joint development assessment panels, and, potentially, by this new significant development assessment unit through
the Western Australian Planning Commission, to not seem to line with up with similar proposals on which those
bodies have made determinations before. There has been inconsistency in the application of decision-making. The
more insight into and access to those processes that community members have, the better we shall all be in the
long term.

I think | also mentioned that there is an issue with local government. It needs to be understood that local governments
do not always want to fight the fight. The majority of members in this chamber have probably not yet seen the
Swan Valley Planning Bill 2020 that the Minister for Planning has read into the other place. That bill will effectively
write the City of Swan out of the decision-making process for any development application process in the Swan Valley.
We were advised that this was being done with the blessing of the City of Swan, which was a claim that | thought
I should challenge, at least by way of email correspondence with the mayor and the CEO of the City of Swan. To
a degree, and without divulging necessarily the full details of the correspondence, the City of Swan is more or less
happy to acquiesce so long as it does not have to pay for the new system. This is the issue. If we had, on occasion,
more forthright local government authorities that were actually prepared to do the job, member, perhaps that is where
the community could find some comfort. However, if they happily concede decision-making, the introduction of
third party appeal rights will not help them.

HON ALISON XAMON (North Metropolitan) [2.20 pm]: I rise, as my colleague Hon Tim Clifford has already
indicated, to support the motion that has been moved. There are three key issues in the motion. It is obviously
limited to the COVID-19 emergency and refers to third party appeals as a safeguard against the lack of community
consultation in our planning processes and refers to the erosion of WA’s democracy.

The first thing | would like to note in response to this motion is that the lack of third party right of appeal within
Western Australia is a longstanding issue that has been raised many times in this chamber over the years by the
Greens; in fact, it goes as far back as the Green’s first MLC, Hon Jim Scott. | remember volunteering out of his
office in the 1990s on this very issue of third party right of appeal and the need to have that in the system. It is not
a new issue and one that the Greens have been absolute stalwarts on.

In WA we have the opportunity for appeal but the only people who can appeal are the first parties. In this case, we
are talking about the developers. Developers already have the power to appeal refusals or specific conditions imposed
on them. Should a developer have received an approval that should not have been granted, the affected community—
in this case, third parties—has nowhere to go. There is no avenue for third parties to ensure that our policies and
processes have been followed in the application and decision-making. There is no avenue for seeking a review of
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any discretionary decisions that may be without merit or in breach of law and regulation. There is no avenue for
ensuring that if any cosy relationships have been formed between developers and decision-makers, they can be
reviewed and removed from the decision-making process. For all those reasons, third party appeal rights have been
part of the Greens’ planning platform for decades.

The Greens are firmly of the view that third party rights of appeal are an essential mechanism to ensure fairness
within our planning processes and compliance with policy and strategy. The ongoing lack of these processes within
Western Australia has been and continues to be a major concern. It is a major way in which the system, unfortunately,
can all too easily skew towards developers at the expense of communities that have to live with those developments.
It is patently unfair—I struggle to see how anyone could think otherwise—that developers can seek review of refusals
and imposed conditions, but those third parties who will be affected by planning outcomes, potentially every day
of their lives, cannot seek a review. That is patently unfair, particularly considering that third party rights of appeal
are available in every other state in Australia and have been, in some form, since the early 1970s at the very latest.
Somehow, every other state in Australia has managed to deal with the apparently insurmountable issue of third party
rights of appeal. | point out the bleeding obvious: we have not seen a reduction in development in other states. The
suggestion that somehow allowing people to have a voice in decisions that could potentially affect their lives and
homes would prevent development is, frankly, ludicrous. Every other state has managed this and we also should
be able to do that.

Third party rights of appeal are often seen as one way of ensuring that the undue influence of donations and personal
relationships have some sort of counterbalancing mechanism. They also ensure that when a somewhat dismissive
tick-and-flick approach to community consultation has been taken—that does happen a lot; we hear the concerns
from the community when that occurs—there is a mechanism to ensure that those valid concerns are properly
addressed by a neutral arbiter. Again, it is ridiculous to suggest that people have a full say within those community
consultations and therefore that is sufficient. | would bet anything that we all have some evidence of inadequate
community consultation around planning decisions in at least one place in our electorate and potentially within this
term of Parliament. | have multiple examples of that in the North Metropolitan Region, and it has caused significant
disquiet over and again.

I was expecting at least some of this debate to take place as a result of the amendment Hon Charles Smith had
originally put to the Planning and Development Amendment Bill 2020 to implement third party appeal rights, so
I was disappointed when that amendment was withdrawn. However, | am pleased to see that it is at least getting
some dedicated parliamentary time now. | had plenty to say on the amendment at the time and was more than happy
to support it. Third party rights of appeal are such a substantial part of a well-functioning and fair planning system
that they deserve to have their own time and place in terms of attention in this chamber. We deserve to have them
implemented in Western Australia.

Returning to the bill that we previously debated, | remind members that one of the huge concerns going into the
debate was that the bill appeared to remove the requirement for community consultation for development
applications going through the Western Australian Planning Commission approvals system. However, | once again
acknowledge that this was not the intent of the drafters. As a result, community consultation remains a very major
concern in every element of the planning process, especially as the planning process remains convoluted. It is
complex for projects such as the Ocean Reef marina, which | have been talking about and dealing with since
the last state election. | have raised it on multiple occasions during the fortieth Parliament. Talking about the
Ocean Reef marina, the process often involves community members attempting to come to grips with what can be
hundreds of pages of technical information, often in very short time frames, to provide feedback. When a process
has been entered into in good faith, that should not be a problem. However, when good faith is not present, it will
definitely be a problem.

Concern over our community consultation mechanism remains, regardless of whether the development application,
the scheme amendment, the structure plan or the subdivision application takes place during the COVID provisions
of the act or the regulations. Although | acknowledge that this is an older body of work, I note that Judge Trenorden,
one of the founding members of the Environment, Resources and Development Court in South Australia, said in 2009 —

I am not convinced that consultation presently is adequate, nor that the community generally understands
or is aware of planning policy.

We know that in Western Australia, even in cases when the community is widely consulted, the discretionary powers
of a decision-maker can still lead to outcomes that do not match any reasonable expectation. This is particularly
the case with decisions pertaining to the heights of buildings that go far beyond any envisaged in the local planning
scheme. The obvious one to point to, which has occurred in recent years, is the proposed 3 Oceans towers in
Scarborough, which ended up being approved. That project was wildly out of line with community expectations
and any of those planning processes that had been subject to extensive consultation and ownership.

Beyond the community consultation elements, there are some clear benefits to allowing third party rights of appeal.
Some of the benefits of the system that have been cited in various papers include a reduction in developer ambit
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claims and an increase in transparency and accountability. Some of the work done on third party appeals shows
that third party appeals are often quicker to resolve than first party appeals, and the majority of third party appeals
are resolved prior to the State Administrative Tribunal process being fully engaged. I think it is very important to
note that third party appeals that make it to court are often upheld in some fashion. This is not a matter of appeals
being put forward by people who are just nimbys, as everyone is wont to say, or people who are undertaking vexatious
claims; many of those appeals are upheld.

To achieve these outcomes, we need to have a coherent planning system at both the state and local levels. Maintaining
complexity and conflict across planning regimes opens up the potential for third party appeals to be used to challenge
reasonable decisions, so, of course, we have to ensure that our state and local planning schemes are comprehensive,
coherent and complementary. | take this opportunity to once again commend the work that has been done by
Evan Jones and the Department of Planning, Lands and Heritage on the green paper for planning reform, which
identified the complexity and lack of certainty for everyone involved in the planning system.

When we debated the Planning and Development Amendment Bill 2020, | moved to delete a wide sweep of the
ministerial powers that that bill granted. | remind members that those powers included the minister being able to
select and advocate for specific projects and to simply declare things legal that would otherwise not be. The solution
that this chamber was willing to countenance was to make the exercise of those powers disallowable. Of course,
disallowance relies on a suitably diverse and engaged Parliament. Should Parliament become less diverse, that will
simply not be a mechanism that will be respected by the public. As we know, a less diverse Parliament can easily
occur. Ultimately, it would be preferable if the rules and conditions set by the scheme were able to be appealed by
third parties to a body that does not rely on a politician needing to bring forward a disallowance, or for the chamber
to agree to it.

This motion also touches on something that | have been increasingly concerned about—that is, the erosion of
democracy under the guise of COVID provisions. | have been speaking out about this more frequently, particularly
as more hastily drafted legislation has been presented to this place with huge Henry VIII clauses throughout. One of
the fundamental tenets of democracy is that people have the right to participate in decision-making that affects their
lives. We need to remember that that cannot simply be limited to once every four years or that people choose their
government and, effectively, get what they get. We recognise that that is not a fair way to conduct business that
will ultimately affect people’s lives. We expect that adequate notice, a fair hearing and a non-biased process be an
essential part of any decision-making. That includes, ordinarily, the crafting of legislation that comes before the
Parliament for deliberation. One of the ways that we need to ensure that the public gets a say in the laws is for the
government to provide sufficient notice so that we, as members of Parliament, can do our jobs effectively—that
is, to consult, and, preferably, to consult widely with people who have an interest in or are affected by the legislation
before the house.

I recently spoke about the ways in which COVID-related legislation is coming before the house and how
unsatisfactory it is for us to make legislation in this fashion in a democracy. Legislation is increasingly coming
through with little to zero notice, with wildly insufficient consultation, and no time between introduction and debate
for members of Parliament to undertake relevant consultation. The small amount of consultation that has taken place
has seen vast improvements to the bills, such as the recent removal of what we understand to be an unreasonable
Henry V111 provision in the COVID-19 Response and Economic Recovery Omnibus Bill 2020, which was ultimately
passed last night. Probably due to being so undercooked, a lot of the legislation attempts to futureproof itself by
deferring large amounts of activity to regulation. There are huge issues when we decide to do that. The process of
creating regulations happens outside the sight of Parliament. We have to rely on the consultation done by the
government of the day, whatever it may have been, and, at the end of the day, we can only disallow regulations.
I have already pointed out concerns with the disallowance process. That will be of even greater concern when
Parliament goes into caretaker mode and there will be no capacity for anyone to disallow anything.

The concerns | have about the way this government has engaged with the community started almost immediately,
with the debacle of the December 2017 announcement of education cuts. Since then, we have seen a steady reduction
in the mechanisms that are designed to ensure that the government is fair and transparent. Questions are routinely being
answered poorly or they are not even answered at all. There has been a steady uptick in refused freedom-of-information
requests, the State Records Office has been mangled, legislation has been rushed and there has been an overwhelming
deferral of powers to regulations. It is deeply concerning that we see this most clearly in the planning and development
arena, but we are also seeing it right across the board.

I think this motion is infinitely worth supporting. If anything, | think that the intent of the motion needs to extend
beyond the COVID-response time frame. The issues that | have raised about the numerous ways in which this
government is undercutting the proper action of democracy need to be addressed. At the very least, the introduction
of third party appeal rights to make us consistent with other states around Australia needs to happen to ensure that
planning decisions are fair and can be held accountable. It seems like a simple thing to do. Everyone else has
managed to do it, and the world has not fallen apart. It defies belief that Western Australia is so special that it
cannot even consider it.
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HON DIANE EVERS (South West) [2.37 pm]: | appreciate hearing everybody else’s comments because it leaves
a few new things for me to comment on and add to the discussion. First of all, it seems as though by agreeing that
we should not have third party appeal rights, we are saying that the decisions that are made are always correct. As
my honourable colleague suggested, sometimes the decisions made have been found to have been incorrect. If we do
not have third party appeals, there is no way to find that out until it is too late. Even my colleague Hon Tjorn Sibma
said that there are sometimes inconsistencies. It is not quite that they are wrong or bad decisions, but they are
inconsistent. | guess that is his way of acknowledging that sometimes wrong decisions are made and that, possibly,
there should be an avenue for appeal.

It concerned me that in his comments, Hon Stephen Dawson mentioned that the Labor Party and the Liberal Party
agreed in the past that we are not going to have third party appeals—full stop—so it is over and we should go home
because there is no point in trying to change it. | find that a lot of people in the community are not happy with that
decision. If they knew that that was the agreement, maybe things would change. We have to leave it open for debate,
change and opportunities to come forward. We may find that what we have been doing was not the right thing to do.

Hon Stephen Dawson also said that we do not need third party appeals because the government is going forward
with a strategically led planning system. That implies that the community would not act strategically. However, the
community is the people who live in a place and who plan to live there for a long time—in some cases, hopefully,
intergenerationally. A lot of communities think strategically. They seek to maintain green spaces for the health of
their community and maintain sunlight falling on their schools, so they may try to oppose a multistorey development
next to a school. | have found communities to be very strategic. Although some people will just complain that they
do not like somebody building too close to the fence on the neighbours’ side, hopefully we have laws and planning
decisions in place so those things do not happen. However, that is not always the case. That is why we have to think
outside what we have been talking about here and start to look at what the community can do, and engage the
community for a greater purpose. Maybe, if we had consultation—that is just a word; engagement, empowerment,
whatever—in an honest, truthful, forthright manner and we actually paid attention to them, we would not need
third party appeals. At this point, mistakes are still being made and communities are being ignored.

In my area, there is the Greenpatch development in Dalyellup, which the state government is involved in. The
community is fighting every way it can to make sure the development goes away. Because it does not have a right
to third party appeals, it has to resort to using environmental concerns, maybe due to the toxic waste that has
been dumped near the site. Some things are happening but it takes a long time. A developer is waiting to get in
there, waiting until the community voice dies down and it can get in without protest, or waiting until the community
has appealed so many times that it just gives up. The community cannot walk away from such developments,
ever. They can stop a McDonald’s from being built next to a school today, but nothing stops the developer from
applying again next year or the year after that. The community shows their diligence in trying to keep these
developments out.

I worry about us saying, “We need developers because they bring jobs!” | am not going to say that all developers
are bad. | could even say that they are not all after profit; some developers out there may operate as a charity, but
if they are operating as developers, they are trying to make a return for their shareholders so they are in it to make
a profit, so I am not sure why we would be discussing such a thing. Developers will look at a project and do what
makes a profit, which is why we do not end up with social housing. Social housing does not return a profit, whereas
if developers can build multibillion-dollar apartments with $200 toilet roll holders to up the price of the whole place
by another $1 000, that is what they will do, because some people have that sort of money to spend. Developers do
not buy into low-cost social housing because there is no profit to be made, or very little profit unless the government
intervenes and gives them some incentive. We cannot rely on developers to make decisions in the public interest.
They make decisions in the interests of the people who are going to make profits out of developments. If we want
something in the public interest, we need to go to the public.

Other developments in my area that people have fought against include the Puma Energy fuel station in Dunsborough.
It was approved after a number of appeals and the community was deadset against it. The minister is the only one
who has an appeal right. Luckily, she was able to step in and say, “Maybe this was a bad decision; let’s have another
look at it.” The Supreme Court upheld that, saying that the centre of Dunsborough did not need a fifth fuel station.
The council had agreed to it and the developer thought it was a great idea because it could see that it would get
some of the fuel business. It happened in Albany as well, with another fuel station. I will spend a half-minute on
it. We are building a $175 million ring-road in Albany to go around a roundabout where there have been too many
accidents. The accidents have not been fatal collisions; they were little bingles at school pick-up time. They were
no more than what happens at any other intersection at that time with that amount of traffic, yet we are spending
$175 million to go around it. What happened? They wanted a fuel station at one of the intersections to the roundabout.
Does it make sense to anyone that we would increase traffic flow and the comings and goings out of driveways
within 100 metres of a roundabout, which we have to spend $175 million on? Third party appeals may have made
a difference in that case but it is done and dusted. The fuel station is in there and the road is being built. It was
a very expensive, bad mistake.
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There is also a development on the Nullaki Peninsula. A developer sold prime environmental blocks saying,
“It’s going to be really beautiful down here”, but some years later applied to extract lime from a lime pit in the area.
It is in an area where there are seven or eight other possibilities to extract lime within a 10 to 20 kilometre radius. The
council said no twice and the developer appealed to the State Administrative Tribunal, which said, “Yes, sure; fine.”
Because the community has no third party appeal right, the only way the community can get back is to say it is not
environmentally sound, then it can go through the Environmental Protection Authority process. However, that means
it has to find a way against the lime pit based only on environmental reasons, not on community aspects such as
the dust and noise affecting the people who live there, and not because the developer said it was going to be an
environmental zone, but then went in there with trucks. It is another big mistake.

I want to come back to consultation. We need better consultation. Many of us have said that is what should happen,
but it is not just consultation. | want to draw members’ attention to the International Association for Public
Participation, also known as IAP2. | refer to the document “IAP2’s Public Participation Spectrum”. The first step
is to inform the public. The public participation goal under “Inform” is —

To provide the public with balanced and objective information to assist them in understanding the problem,
alternatives, opportunities and/or solutions.

That is it; we are going out to inform people. How many of us have attended community consultation? Basically,
it is a bunch of posters and somebody speaking for a while. They may take a question or two and say that they have
consulted: “Everybody’s here; they’re happy.” The IAP2’s promise to the public is “We will keep you informed.”
The second step of the spectrum is “Consult”, which states —

To obtain public feedback on analysis, alternatives and/or decisions.
At that point, the promise to the public is defined as —

We will keep you informed, listen to and acknowledge concerns and aspirations, and provide feedback
on how public input influenced the decision.

There is a chance here for a little bit of influence from the public. As long as they come along, provide feedback
that is realistic, all they are promising is that they might make some changes to what they were going to do. The
third step on the International Association for Public Participation’s spectrum is to involve. That means —

To work directly with the public throughout the process to ensure that public concerns and aspirations are
consistently understood and considered.

They are going to work with the public in tandem, or go back and forth, to find out some information. The corresponding
promise to the public is —

We will work with you to ensure that your concerns and aspirations are directly reflected in the alternatives
developed and provide feedback on how public input influenced the decision.

That is a great step. That is what | would say is the base of public participation. That is where we start—by involving
them, working with them, giving feedback both ways, and making some changes according to what the public
wants. Councils sometimes get to that step, but now | am asking for a little bit extra. The fourth step in this program
is to collaborate, which means —

To partner with the public in each aspect of the decision including the development of alternatives and
the identification of the preferred solution.

The public has some representation here. The public is working to come up with the solutions that might be what
the community wants. Collaborate with the public to get them working with us; bring back the democracy we were
talking about so that people are working with the decision-makers, planners or developers to collaborate on a decision
we can all agree with. Every now and again, this seems to get a little tick and we start getting to that point. | really
appreciate seeing that. At this point, the promise to the public is described as —

We will look to you for advice and innovation in formulating solutions and incorporate your advice and
recommendations into the decisions to the maximum extent possible.

That is saying, “We believe that our community can come up with some strategic thinking to bring us forward.”
Again, some councils try to get to this step. I am unsure whether decisions are changed by public feedback, but
some are looking to that and that is what I would like us to aim for—collaboration. As | have said in here, every
now and then we see a little bit of collaboration, particularly with issues to do with COVID.

The final step on this public participation spectrum is to empower. Many of us in here would be scared of that because
that is what we are here for. We are here representing; we are the ones who are going to make the final decisions.
But we want to empower the public so that they feel empowered to speak up and be a part of those decisions.
“Empower” is described as —

To place final decision making in the hands of the public.
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At that point, the promise to the public is, “We will implement what you decide”. Now, | do not expect us to get
to that, but around the world, that is where some places are going—they have these community representative
bodies to go alongside their Parliaments to come up with solutions. When we empower the public to be able to do
that, they come up with solutions from well-facilitated discussions and deliberations. We get answers and solutions
that the public can stand by and say, “Yes, we agreed to that. We decided that that’s what we want.”

To return to third party appeals: best of luck. We are still holding out for it. It means that people have to go through
whatever channels they possibly can to try to fight some of these things, whether it is through protests, petitions
and sometimes court challenges over small things like six parking spaces instead of five. That really makes it petty,
and | think draws out the process further. We could actually do this more easily if we looked immediately into
third party appeals to give the public its voice and to find out who these decisions are being made for.

HON DR STEVE THOMAS (South West) [2.51 pm]: Thank you, Madam Acting President, for the opportunity
to make a few comments on the motion before the house. Listening to the debate today, | think we have jumped
from one end of the spectrum to the other—from pro-development activity to the old communist utopia, where all
people make the decisions all the time. There is a reason the communist utopia does not exist in the world today—
that is, it does not work. That is not to say that the capitalist system is perfect, either, but there is a reason why
communism has been an abject failure: by having everyone involved in a decision, we ultimately guarantee no
decision. This is the horse put together by a committee syndrome, and of course —

Hon Charles Smith interjected.
Hon Dr STEVE THOMAS: We will come back to the alternatives in a bit.

This is a question about whether we have limited or unlimited third party appeal rights. | will briefly talk about the
difference. With limited third party appeal rights, it has to be demonstrated that there is some form of impact before
a decision can be appealed, particularly in the case of planning decisions, but it could also be any other decision.
With unlimited third party appeal rights, anyone anywhere can put in an appeal. That is very attractive to lobby
groups—particularly those lobby groups that want to oppose any development, anywhere, anytime. Unlimited
third party appeal rights have been part of such groups’ manifestoes forever. They are obviously immensely
dangerous, but to some degree so also are limited third party appeal rights, because it then has to be decided who
is directly impacted, and that becomes the problem. If a development occurs and a third party’s view is changed,
are they directly impacted?

Having been a shadow planning minister many, many years ago, when Hon Tjorn Sibma was still a very young man,
I never saw a situation in which a group of people looked at a planning proposal and thought, “What a great idea;
we’ll all get behind it.” There are a number of reasons why one might think that communities would get behind
planning proposals, and usually the first reason is economic. The problem with the communist utopia is that it is
predicated on zero population growth. | know that is an issue that Hon Charles Smith is actually quite fond of, but
the problem with zero population growth is that we have this enormous industry in Western Australia and across
the nation called the construction industry. It is one of the biggest employers in Australia. That is why we currently
have programs of money being thrown at it by both state and federal governments to try to keep it going through the
COVID-19 crisis. If people do their numbers right, they can get a free handout of between $60 000 and $70 000,
in order to effectively support the construction industry. That is not inconsiderable. But if we are going to have
a construction industry, we actually have to build stuff, and if we are going to build stuff, we have to put it somewhere.
The problem is that if we have to put it somewhere, | have never heard a community say, “Let’s construct something
here”. I would be interested to see how many members of this house have been approached by a community saying,
“Let’s put some more houses in here; we think that’s a really good idea.” Occasionally there might be the odd person
coming forward, particularly a shopkeeper or someone who might benefit, or someone who wants employment for
their children, but it is incredibly rare; | have never seen it. We can almost guarantee that for any proposal that is
presented, there will be an opposition group.

There is the old truism that a developer is someone who wants to build a house in a location and a conservationist
is someone who built their house in that location last year. Although that might sound a bit facetious, it is actually
true. The simple fact is that the economy has to progress a bit, and the government is required to provide services
on occasion. | have also been shadow environment minister, as Hon Tjorn Sibma now is—again, probably when
he was in high school! Having worked as shadow environment minister over a couple of decades, | have never yet
seen any local community embrace a rubbish tip anywhere near their location, yet local governments are forced to
put them somewhere; otherwise, we will simply fill up with rubbish and drown in waste. We have to put sewage
recycling works somewhere, but | have never yet heard someone say, “I think it’s a good idea if you put it near me.”

When developments are put forward, | occasionally hear someone say, “Well, I don’t really mind”, and that is
fantastic, particularly in areas upon which there might be some impact, whether it be from a noxious or slightly
noxious industry or something as simple as an extractive industry. If there is an existing residence near a quarry
of some sort, we can be pretty certain that everyone will be up in arms because there will be more trucks on the
road than there were previously in the communist utopia as proposed in this motion and expounded by the Greens.
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I absolutely respect the Greens. As in many cases, they are opposed to the mining industry and they are not
embarrassed by that. They are very forthright in their position, and | appreciate that. They are supporters of the
communist utopia, and they are not ashamed of that one iota, and it is refreshing to see in this house. But at some
point, sensible government has to allow for an economy to continue and, just possibly, develop. We cannot do
construction, development and expansion with a zero population growth position. | do not hear too many people
talking about zero population growth when they are talking about getting jobs for the future, jobs for their children
and supporting their local communities.

Most of our debate on the COVID economy is about trying to boost our economy. That is why we have additional
money going into boosting a number of sectors, none more so than the construction sector. We have to have a place
for construction and we have to have a planning process in place that allows it to proceed. | can guarantee that if
we bring in third party appeal rights, we will have no option but to slow the process, because we will simply be
allowing those people who do not want to be impinged upon in any way, shape or form an additional avenue to try
to prevent that activity from happening.

I accept that that is potentially the Greens’ position. I suspect that the Greens would be happy with zero growth and
no more development, only replacement. That may well be the case, and I honestly think they would promote that,
but it would mean slashing jobs in the construction sector. There would be no more apprenticeships for brickies,
carpenters and other trades. We will not need as many electricians and plumbers. The Minister for Education and
Training’s TAFE budget would be right down and she would be back in profit, doing very well, because she would
not have too many people through. That might be good from the communist utopia position of the Greens. | heard
the previous speaker talk about some agreement between the Labor Party and the Liberal Party on some of these
economic principles. Unfortunately, | was out of the house on urgent parliamentary business when the minister gave
the official government reply, but, | imagine, being a sensible minister, he would have said that the government of
the day has to take a pragmatic approach to economic development. | am sure that Hon Tjorn Sibma in his official
response on behalf of the opposition would have said exactly the same thing. That is exactly what we need to do.
We need to provide a pragmatic approach. If we applied third party appeal rights, we would significantly impact
our capacity to deliver that.

Of course, the next step from third party appeal rights is generally a whole new litigation procedure. Those people
who are generally in favour of third party appeal rights are often also in favour of an additional court. There is
a Greens bill on the notice paper that will probably never be debated. Debate on that bill will probably quietly
precede the debate on ending the forest industry and providing human rights for ecological entities, none of which
will see the light of day in this Parliament or | suspect in any Parliament going forward. But it is close to election
time, Madam Acting President, so these things tend to arise. The next step would be an environment court in which
anybody who is aggrieved by a decision of government could tie up any proposal for any particular number of
years. This comes back to that significantly problematic issue of who is impacted. If an environment court existed,
the environment would become paramount and perhaps be given its own legal standing and, in fact, its own human
entity, and that would mean that any proposal, anywhere, would suddenly come under its purview. That would be
just one way of hamstringing development.

I am not a believer in infinite economic growth or infinite population growth. Infinite unyielding economic growth
is a furphy; it will inevitably come back and there will inevitably be a correction. Australia has had an enormously
interesting and fantastic run of economic growth for nearly 30 years. That is to the credit of a number of
Prime Ministers and both sides of politics, from the Hawke and Keating era—a pseudo-Liberal government—to
the Howard era, perhaps the ultimate Liberal government, and then its current iteration. But the economic growth
experienced, and all those people—giants of their time and in their field—set up an economy to deliver a fantastic
economic outcome for Australia. But it will not and it cannot last forever. At some point it will correct. We cannot
have unlimited economic growth forever. There must be a correction. There must be stabilisation. Long-term
economic growth forever means minuscule economic growth, so it has to be averaged out over a long time. We
are human beings; we are not so sensible that we would simply consume and develop at a sensible standardised,
long-term rate. No system of government, communist or capitalist, has been able to manage that outcome, so it is
not going to occur. In our lives, our planning system will always be in a boom-and-bust industry—the industry of
human beings. But it is absolutely the case that we must allow planning to occur and government to govern.

I must say that | find it a little tiresome when people with experience in Parliament suggest that we could try to
prevent government from governing. We have to govern. We go to an election every four years and someone wins
and someone loses; someone has to take responsibility. The ultimate aim of these sorts of debates and this sort
of legislation is to take responsibility away from the government of the day. | think that that is an immensely
dangerous position to take on behalf of the Parliament of Western Australia. | would rather come in here and hold
the government to account, as I think the opposition does frequently in this house, and, ultimately, take that
position to an election every four years so that the people have the option to agree with the government or agree
with the opposition.

I will never support hamstringing government to the point of immobility, on the basis that it hits a populist response
and gains a few votes leading into an election. | hope members of the house take the same position.
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HON CHARLES SMITH (East Metropolitan) [3.05 pm] — in reply: | want to quickly make a brief point about
the comments of the last speaker, Hon Dr Steve Thomas. He seems to be confused about how communists plan
their cities. There are no third party appeals in communist Russia or communist China. There are appeals only in
liberal democracies.

It has been very interesting to hear the points of view from the major political parties in particular. It is good to know
that they put people last and the corporate sector first. That is where the battlelines are increasingly being drawn
in the community. We need to understand that that is what is happening at the grassroots level. If members do not
understand that, they are woefully out of touch. Let us get one thing straight: | am not opposed to development or
developers. I support sustainable development. What | do oppose is the population Ponzi scheme, which is the only
policy that this country and this state are pursuing, whereby we build cities and stuff them with new migrants. That
is all we do. That is unsustainable and leads to boom and bust. If members support that, they are on the wrong track.

I would like to thank all those who made a contribution. It has been enlightening to hear what people have had to say.
Division

Question put and a division taken, the Acting President (Hon Adele Farina) casting her vote with the noes, with

the following result —

Ayes (6)
Hon Robin Chapple Hon Diane Evers Hon Alison Xamon
Hon Tim Clifford Hon Aaron Stonehouse Hon Charles Smith (Teller)
Noes (24)
Hon Martin Aldridge Hon Stephen Dawson Hon Colin Holt Hon Robin Scott
Hon Ken Baston Hon Colin de Grussa Hon Alannah MacTiernan Hon Tjorn Sibma
Hon Jacqui Boydell Hon Sue Ellery Hon Rick Mazza Hon Matthew Swinbourn
Hon Jim Chown Hon Donna Faragher Hon Simon O’Brien Hon Dr Steve Thomas
Hon Alanna Clohesy Hon Adele Farina Hon Martin Pritchard Hon Darren West
Hon Peter Collier Hon Laurie Graham Hon Samantha Rowe Hon Pierre Yang (Teller)

Question thus negatived.
COMMITTEE REPORTS — CONSIDERATION
Committee
The Deputy Chair of Committees (Hon Adele Farina) in the chair.

Standing Committee on Estimates and Financial Operations — Seventy-eighth Report —
2019-20 Budget Cycle — Part 1: Estimates Hearings and Related Matters” — Motion

Resumed from 19 August on the following motion moved by Hon Stephen Dawson (Minister for Environment) —
That the report be noted.

Hon SAMANTHA ROWE: | know this debate has only six minutes or so to go but | will make some brief comments
on the seventy-eighth report by the Standing Committee on Estimates and Financial Operations.

Hon Simon O’Brien: Good! We are looking forward to hearing it!

Hon SAMANTHA ROWE: That is good! Estimates is very important, member. It is about the accountability and
transparency of the government.

Hon Simon O’Brien: Ah, a new concept for your colleagues, is it?

Hon SAMANTHA ROWE: No! We are very proud of our record on accountability and transparency. Like other
members in this place who are free to stand and talk on any committee report they wish, I am going to say some
words on the seventy-eighth report.

Several members interjected.
The DEPUTY CHAIR: Order, members!
Hon Simon O’Brien: How do you get on the roster?

Hon SAMANTHA ROWE: The member can stand and speak on whatever he likes and | am sure he will, but | intend
to make some comments —

Several members interjected.
The DEPUTY CHAIR: Order, members!
Hon SAMANTHA ROWE: Thank you, Madam Deputy Chair.
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I intend to make some comments about the importance of estimates. Everyone here would agree that the
Standing Committee on Estimates and Financial Operations is one of the most important committees that we have
and that is primarily because it holds the government to account and makes sure that the government is transparent
in the way that it uses the funds to run the state.

Accountability and transparency are fundamental to good government and they are two of the most cornerstone
values of an open, democratic society. We know that the major function of the Legislative Council, the house of
review, is the scrutiny of the estimates of expenditure and the financial operations of government. It is one of the
important roles that ensures that current governments in every state are kept accountable in the financial
administration of the state.

The seventy-eighth report concludes the committee’s consideration of the estimates of expenditure that were laid
before the Council on 9 May last year. As part of its consideration, the committee heard from 11 agencies and the
responsible minister or the minister representing in the Legislative Council. A list of those agencies that came before
the estimates hearings are in appendix 1 of the report, as are the topics raised during that process.

In this report the committee also investigated the special purpose accounts as a key theme and it made a number
of findings and recommendations. The committee, as it quite rightly should be able to do, has the ability to initiate
investigations in past, current or future aspects of financial administration of the state. Therefore, for this report,
one of those key themes was the special purpose accounts. The report found that most departments are reconciling
the special purpose accounts at least monthly, and the purpose of auditing the SPAs is to ensure that the governance
agreements or the controls, if you like, are fit for purpose and the financial data is accurate.

The committee members found that this estimates process was sound. They were happy with how estimates ran,
and that is really important. We want to make sure that members of Parliament and the estimates committee are able
to scrutinise government ministers, government departments and ask the questions they need to ask to make sure
we get the level of detail required to make sure governments are accountable and transparent. It is good to read in
this report that the committee found it was able to do that. That makes me feel confident in the estimates process.

Sometimes we forget to thank the members of this committee for the valuable work that they do on estimates.
I know that it is a huge amount of work but they are chaired by my good friend Hon Alanna Clohesy and they have
a good cross-section of members on that committee, including the deputy chair, Hon Tjorn Sibma, and others. The
committee members have done an outstanding job with the seventy-eighth report. The committee members play
an important role in making sure that we hold our estimates hearings each year; we hold the government to account;
and we make sure there is adequate transparency. | certainly look forward to estimates this year.

Hon PIERRE YANG: I also just want to make a very short —

The CHAIR: Indeed, the member has! Unfortunately, members, our consideration of that matter must now be
interrupted by temporary order 4.

Consideration of report postponed, pursuant to standing orders.

Standing Committee on Estimates and Financial Operations — Eightieth Report —
*2018-19 Budget Cycle — Part 2: Annual Report Hearings” — Motion

Resumed from 19 August on the following motion moved by Hon Alanna Clohesy (Parliamentary Secretary) —
That the report be noted.

Hon ALANNA CLOHESY: This is a nice segue from my colleague’s previous contribution on the seventy-eighth
report of the Standing Committee on Estimates and Financial Operations in which the committee investigated special
purpose accounts as they related to agencies. In the eightieth report that | am speaking on, the committee investigated
special purpose accounts as they are established as Treasurers’ special purpose accounts. Before | launch into that,
let me say that both are very good reports and I might recommend to members that the eighty-second report is an
excellent report as well.

Hon Colin Tincknell interjected.
Hon ALANNA CLOHESY: | am glad the member endorsed that comment.

The CHAIR: Order! The honourable member knows that he should not interject at any time, but certainly not
when he is out of his place.

Hon ALANNA CLOHESY: As part of the annual report hearings last year, the committee took its own theme to
investigate special purpose accounts. The committee can establish its own theme and investigations as part of the
ordinary hearings of the budget cycle—that is, the budget estimates or the annual report hearings. The committee
took a decision to investigate special purpose accounts overall. In the budget estimates hearings, the committee
investigated agency special purpose accounts, and in the annual report hearings, it investigated the Treasurer’s special
purpose accounts. Many members might think that that is a pretty dry argument and ask why on earth the committee
would investigate special purpose accounts.

The CHAIR: The question is that the report be noted.
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Hon AARON STONEHOUSE: Mr Chair.
Hon ALANNA CLOHESY: Mr Chair.

The CHAIR: If other members seek the call, I must of course give them the call, but I note that Hon Alanna Clohesy
wishes to speak again. I give the call to Hon Aaron Stonehouse.

Consideration Postponed
Hon AARON STONEHOUSE: Thank you, Mr Chair. | move —
That further consideration of the report be postponed until the next sitting of the house.
Point of Order

Hon SUE ELLERY: | just seek your guidance, Mr Chair. If someone has indicated that they want to speak, how
do the standing orders assist us? | can understand the member moving that motion if nobody else wanted to speak
or if he knew that someone who is not here wanted to speak, but if someone who is in the chamber wants to speak,
do the standing orders assist us in any way?

The CHAIR: This does arise from time and time and people are disappointed if members move in a way contrary to
what they would like to see happen. The remedy is for members who wish to continue on this item to vote accordingly.
Whether their view or the mover’s view prevails, of course, is a matter for the Committee of the Whole.

Committee Resumed
Question put and passed.

Select Committee on Personal Choice and Community Safety — Final Report —
“Community Safety: For the Greater Good, but at What Cost?”

Resumed from 12 May.
Motion
Hon AARON STONEHOUSE: | move —
That the report be noted.

I am delighted to have an opportunity to speak on the select committee report. | have been eagerly awaiting this
opportunity. | have been watching the notice paper as committee reports slowly fell away, anticipating when | would
have an opportunity to actually speak on this report. In fact, | was a little concerned that we might not have a chance to
consider this committee report during this Parliament, which would have been a travesty, because the members of the
select committee worked very hard for more than a year to produce this report. A lot of thought and effort went into it.

Hon Alison Xamon interjected.

Hon AARON STONEHOUSE: It is worth noting, of course, that the Parliament did vote for and request that this
committee be established and that this inquiry be undertaken and this report produced.

I am quite proud of some of the recommendations and the findings that came out of this report. From the outset,
I know that some people will perhaps think that some of the topics covered in this report are trivial and do not
warrant a parliamentary report, but | would like to draw members’ attention to the last two chapters, which I think
took a rather mature, measured and balanced approach to questions around legislative and regulatory scrutiny, and
the balance between overbearing paternalism and personal responsibility. The report really tries to get to the heart
of questions around when it is appropriate for the government to step into somebody’s personal life and make
decisions on their behalf or to coerce them or restrict their choices for their own good and their own safety. | refer
members to chapters 6 and 7, where some very useful findings and recommendations were made. | point members
of the Committee of the Whole House to paragraph 6.34, which deals with the Nuffield Council on Bioethics’
view of stewardship. The committee looked at the Nuffield ladder of intervention, which is a tool used primarily
for health policy, but I think it is possible to apply it to other areas of regulation. That is what the committee did
in this case—it looked at the ladder of escalation of intervention when it comes to regulation.

I refer members to the ladder of intervention detailed on page 99 of the report, which outlines the various options
available to agencies and regulators when it comes to changing people’s behaviour. It starts at the bottom of the
ladder with —

Do nothing or simply monitor the current situation.

That is kind of a radical idea. When we think about the problems in society and the silly mistakes that people tend
to make, quite often there is an impulse to have the government step in and solve the problem. It is interesting that
there might actually be a possibility that the government can do nothing in some cases—that it might be most
appropriate for a government to do nothing. The ladder goes up. The next recommended option is —

Provide information. Inform and educate the public, for example as part of campaigns to encourage
people to walk more or eat five portions of fruit and vegetables per day.
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Again, that is a rather radical suggestion for some agencies, whose initial impulse is to control, coerce, prohibit, fine
or ban. The idea that we might provide members of the public with information and the ability to make their own
decisions is rather radical today. In fact, it is rather relevant to a bill that we will perhaps debate in coming weeks—
the Ticket Scalping Bill. The government had various options available to it, starting, of course, with doing nothing.
The evidence that | have seen around ticket scalping suggests that there is not really a problem. There are fraudulent
sales from time to time, but there is nothing to really warrant the government inserting itself into that area. The
government had multiple options available to it. The preferred option of the commonwealth Treasury department
was to provide consumers with information—to equip consumers with the tools they need to make informed decisions
about buying second-hand tickets or tickets from third party sources. The state government could have gone down
that route or down the route of banning and putting in place price caps, fines and penalties. Of course, it went
down the route of applying fines and penalties. It seems that rather than trying to inform the public about the risks
associated with buying tickets from third party sources, the government has gone a few steps ahead of itself and
adopted a policy of fines, penalties and coercion.

The ladder of intervention goes up through various options of varying degrees of paternalism, until it arrives at the
final rung of the ladder, which is the elimination of choice. It states —

Regulate in such a way as to entirely eliminate choice, for example through compulsory isolation of patients
with infectious diseases.

That is the final rung on the ladder; that is the most severe intervention that the government can take. The ladder
of intervention is interesting. Recommendation 12 of the committee report is —

Government agencies have regard to the Nuffield Council on Bioethics’ intervention ladder when developing
policies and regulation.

That is avery sound recommendation, if I1do say so myself. The government provided aresponse to
recommendation 12, which was that it noted it, and —

Government agencies as a matter of course apply principles of proportionality in developing policies and
regulation as they relate to public health.

I remain a little sceptical about that. | am not so sure that agencies do because | have not found anywhere that such
principles are articulated. That was something that the committee noted. The committee spent some time looking
at the regulatory principles that New Zealand applies, and New South Wales has some similar regulatory principles.
The New Zealand principles are referred to as New Zealand’s Regulatory Stewardship, which exist under the
State Sector Act 1988, which requires a government department to exercise stewardship of the legislation it
administers. There is a list of expectations that New Zealand applies and the New Zealand government believes —

... that durable outcomes of real value to New Zealanders are more likely when a regulatory system:
« has clear objectives

« seeks to achieve those objectives in a least cost way, and with the least adverse impact on market
competition, property rights, and individual autonomy and responsibility

« s flexible enough to allow regulators to adapt their regulatory approach to the attitudes and needs of
different regulated parties, and to allow those parties to adopt efficient or innovative approaches to
meeting their regulatory obligations

« has processes that produce predictable and consistent outcomes for regulated parties across time and place
« is proportionate, fair and equitable in the way it treats regulated parties

« is consistent with relevant international standards and practices to maximise the benefits from trade
and from cross border flows of people, capital and ideas ...

« iswell-aligned with existing requirements in related or supporting regulatory systems through minimising
unintended gaps or overlaps and inconsistent or duplicative requirements

« conforms to established legal and constitutional principles and supports compliance with New Zealand’s
international and Treaty of Waitangi obligations

« sets out legal obligations and regulator expectations and practices in ways that are easy to find, easy
to navigate, and clear and easy to understand, and

« has scope to evolve in response to changing circumstances or new information on the regulatory
system’s performance.

Those are rather sensible regulatory principles. In fact, I draw members’ attention to the point that the regulatory
systems should be proportionate, fair and equitable in the way regulated parties are treated. It is interesting to note
that although New Zealand has those principles, Western Australia does not. It does not have a statutory set of
regulatory principles or even as a policy document a set of regulatory principles.
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Hon PIERRE YANG: It is agreat pleasure to make afew remarks on this report. As members know,
Hon Aaron Stonehouse and | were elected in the same election in 2017 and we have the privilege of representing the
good people of the South Metropolitan Region. Obviously, Hon Aaron Stonehouse is the leader of the Liberal Democrats
in this place and is well known for his firm, staunch beliefs in libertarian ideals. When I have previously talked
about them, | have commended him for standing up for his beliefs.

In 2018, | was made aware that Hon Aaron Stonehouse was going to move a motion to establish a select committee to
look into a range of issues that may affect the freedom and liberty of the people of Western Australia. I was immediately
interested in finding out more. Later, as we know, | was able to participate as a member of the Select Committee
on Personal Choice and Community Safety. | have to say that that was the first select committee that | participated
in. At the time, a number of new members were appointed as members of select committees. | was very interested
in finding out what the processes involved in a select committee were like and how different they were —

A member interjected.

Hon PIERRE YANG: Honourable member, this is a very serious issue. He is a funny man, and I really love his
humour, but this is a very important issue.

I am sorry, Mr Chair, | was on the topic of my interest in participating in this select committee. | was very lucky
to be appointed by the Parliament to participate in this committee.

The committee was formed on a motion of Hon Aaron Stonehouse with Hon Dr Sally Talbot as deputy chair, who
is away on urgent parliamentary business, now; Hon Dr Steve Thomas; Hon Rick Mazza, who is also on urgent
parliamentary business with Hon Dr Steve Thomas; and me. The committee was ably supported by advisory officers
Ms Denise Wong and Ms Irina Lobeto-Ortega and David Graham as the committee clerk. We worked together
over the next 20 months during numerous hearings and deliberated and produced this report.

I refer to the back of the report and the terms of reference for the work of this important committee. The committee
was appointed by this house on 29 August 2018. The terms of reference state —

The Select Committee is to inquire into and report on the economic and social impact of measures
introduced in Western Australia to restrict personal choice “for the individual’s own good’, with particular
reference to —

(8] risk-reduction products such as e-cigarettes, e-liquids and heat-not-burn tobacco products,
including any impact on the wellbeing, enjoyment and finances of users and non-users;

2 outdoor recreation such as cycling and aquatic leisure, including any impact on the wellbeing,
enjoyment and finances of users and non-users; and

3) any other measures introduced to restrict personal choice for individuals as a means of preventing

harm to themselves.
The Select Committee is to report by no later than 12 months after the Committee has been established.
The last part on the back page of the report states —

By order of the Legislative Council on Wednesday 29 August 2018, membership of the Select Committee
on Personal Choice and Community Safety shall be:

— Hon Aaron Stonehouse (Chair)

— Hon Dr Sally Talbot (Deputy Chair)
— Hon Dr Steve Thomas

— Hon Rick Mazza

— Hon Pierre Yang.

I think it was the first time there were two members of a select committee with the title of doctor. As we know,
doctors can bring unique insight to a committee’s inquiry.

Several members interjected.
The DEPUTY CHAIR (Hon Matthew Swinbourn): Members!
A member interjected.

The DEPUTY CHAIR: Order, member! I am speaking and | would appreciate you respecting the Chair. Members,
you may not appreciate the contribution of Hon Pierre Yang, but he has every right to give it and it should be given
in silence, apart from the honourable member who has the call.

Hon PIERRE YANG: Thank you, Mr Deputy Chair. | must say that | could not hear the conversation across the floor.
The DEPUTY CHAIR: Just ignore it, honourable member, and continue your contribution.

Hon PIERRE YANG: I shall. Even if | wanted to hear it, | sometimes find it hard. I spent 10 years in the
Australian Army Reserve and on many weekends throughout the year we had military exercises in which I fired
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ammunition—blank ammunition, obviously. Sometimes, | find it is pretty difficult to hear background noise.
I think Hon Peter Collier is having another conversation, but that is okay. I shall move on to my contribution on
the report and the aspects we looked into.

The committee looked at a number of issues, which Hon Aaron Stonehouse touched on. | will say that I think they
were all important issues for the committee to look at. Not for one second was | of the view that any of them were
trivial; none of them were. They were selected based on community feedback. We advertised that the committee was
seeking public submissions and the issues contained in the report were based on the community’s submissions and
views. The first was mandatory bicycle helmet laws; the second was e-cigarettes; the third was vehicle modification
in Western Australia; the fourth was safety in water; and the other issue was the assessment and scrutiny of regulatory
reform, which was touched on by Hon Aaron Stonehouse during his contribution today.

The committee made a total of 26 findings and 14 recommendations. |1 am very much looking forward to having
another opportunity either today or on Wednesday next week to continue my contribution because, as | said, this
is the first time that | have been involved in a select committee. In the remaining 34 seconds that I have for my
contribution, | want to give a shout-out to Hon Aaron Stonehouse. The way he chaired the committee was very
impressive to me. As members would have seen, the way he conducted the public hearings was very fair and very
efficient. I will continue on this because | have only two seconds left. Thank you very much.

Hon Nick Goiran interjected.

The DEPUTY CHAIR: Hon Nick Goiran, once again, | am speaking and you should not be. | am going to give
the call to Hon Martin Pritchard, who | noted stood to seek the call at the same time as Hon Pierre Yang and
Hon Aaron Stonehouse. Hon Aaron Stonehouse, | note that you have stood again. 1 will give you the call the next time.

Hon MARTIN PRITCHARD: | will just make some brief statements. | want to talk on this report in more detail,
but today | will make some brief statements because | know that many people want to speak. | enjoy going to
citizenship ceremonies. The part of the citizenship ceremony | enjoy the most is when people talk about not only
their rights, but also their obligations. | want to talk a little about cycling helmets because | think that too often
people are too interested in what their rights are—even if they are not rights—and not interested enough in the
obligations that they have, both moral and legal.

Going back a few years to when | was growing up, most cars did not have seatbelts, so people would jump in a car
and drive it. Today, people would think that that was ridiculous. It was only through bringing in regulations that the
public’s perception of wearing seatbelts was changed. I think this is exactly the same. Adults need to lead the way
in setting an example for the young. People who are younger than myself would not even think about driving a car
without putting on a seatbelt, unless they were a hoon. That is because generation after generation has realised the
importance of the safety that provides to people. It might be all well and good to say to a hoon that they can drive
without a seatbelt but, of course, the consequences of doing that can be quite catastrophic, not only for themselves,
but also for their families and first responders. Wearing a bicycle helmet is similar. It adds to the safety of riding
a bike and means that people are less likely to suffer injuries—particularly head injuries. It might be well and good
for someone to say that they do not mind whether they hurt their head, that they are happy to ride a bicycle and that
if they hurt themselves, that is their fault. If they are a father, that might impact upon their families and their children.
There will also be an impact on first responders who have to attend an accident. It is all well and good for people to
say that they have rights. In recent times, | have heard some ridiculous statements about what rights people have,
such as that they have a right not to wear a mask even if they put other people at risk. If people live in a society, they
have obligations. As a father, | see that one of those obligations is to make sure that my kids and | wear cycling
helmets to contribute to an orderly and good society rather than worrying about my right to hurt myself if I wish to.

| am very pleased that the committee understood through its hearings that having to wear bicycle helmets is not
the main reason that people do not ride bikes. | understand the committee’s concern about trying to encourage an
active community, which is a great objective, but that can happen in other ways, particularly through the improvement
of cycling paths, which I believe this government is doing. | am glad that the government responded to the
recommendation to have a trial on a place like Rottnest Island in the way it did, by saying that it was ridiculous to
have a trial of that nature because it would prove nothing. | am very pleased with the government’s response to
that. People who wish to ride, particularly adults, should set an example. They should wear their helmets, do the
right thing by their kids, and stop this nonsense of saying that they have a right to ride without a cycling helmet.

Hon AARON STONEHOUSE: When | first spoke on this report, | outlined New Zealand’s regulatory principles. | was
about to get to New South Wales’ regulatory principles, which are a little simpler and shorter. I will read them out now.
These are regulatory principles that New South Wales puts in place for any change to legislation, regulation or policy
that will have a substantive effect on its population. The seven principles of better regulations, as they are called, are —

« Principle 1—The need for government action should be established. Government action should only
occur where it is in the public interest, that is, where the benefits outweigh the costs.

That implies a cost-benefit analysis of any action the government takes —
«  Principle 2—The objective of government action should be clear.
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I think this is very important. Here in Western Australia we have acts of Parliament that have no stated objectives.
It is important that government objectives are clear according to the better regulation principles of New South Wales.
The next principle states —

« Principle 3—The impact of government action should be properly understood by considering the
costs and benefits (using all available data) of a range of options, including non-regulatory options.

That comes back to the ladder of intervention that | mentioned earlier. The first option is, of course, to do nothing.
They continue —

« Principle 4—Government action should be effective and proportional.
e Principle 5—Consultation with business and the community should inform regulatory development.

I know that a lot of us will say that that principle is applied by government, but it is certainly not the case in
practice. Quite often, this Parliament deals with pieces of legislation and regulations on which no consultation has
been undertaken. They are election promises or something that was agreed to at a party conference. Legislation is
rushed in without any consultation. The next principles state —

«  Principle 6—The simplification, repeal, reform, modernisation or consolidation of existing regulation
should be considered.

« Principle 7—Regulation should be periodically reviewed, and if necessary reformed, to ensure its
continued efficiency and effectiveness.

I am quite proud to be part of the fortieth Parliament in which we have insisted, as a Parliament, time and again, on
review clauses—statutory reviews of pieces of legislation that pass this house of Parliament. It is very important that
regulation is regularly reviewed, and that is a principle enshrined in New South Wales’ “Better Regulation Principles”.

It is worth noting that when the committee had public servants from Treasury in for hearings, Treasury advised
the committee that it was looking closely at the operation of regulatory principles in other jurisdictions in order to
inform the development of similar principles here in Western Australia. The committee was told by Treasury that
Treasury was in the process of developing its own regulatory principles. That is fantastic. In fact, to somewhat aid
Treasury’s work, the committee made recommendation 13. It states —

The Government develop regulatory principles which:
(a) are based on international best practice
(b) require the consideration of the potential adverse impact of regulation on personal choice and responsibility.

The committee was looking for regulatory principles based on best practice, and it gave the examples of New Zealand
and New South Wales, but also regulatory principles that do not deal with just the economic impact of regulation,
but also the impact on people’s ability to live their lives freely outside an economic context—the ability of people
to make their own choices. Recommendation 13 was based somewhat on the advice the committee received from
Treasury that it was already in the process of developing some regulatory principles. That is very strange, because
the government’s response to recommendation 13 was out of step with the advice that the committee received from
Treasury. The government’s response to recommendation 13 was supported, which might sound good, but the
explanation it gave was —

When scrutinising legislation, fundamental legislative principles are always applied to ensure consideration
is given to the potential adverse impact of the regulation on personal choice, whilst also balancing an
agency’s responsibility for community safety.

I do not think so; that is clearly not true. They are not. Time and again, we get pieces of legislation in this chamber
in which no consideration is given to the impact on personal choice. No regulatory impact assessment has been gone
through, or at least, if it has, the result of that regulatory impact assessment has not been made publicly available.
Reference is made to fundamental legislative principles. If the government’s response—perhaps someone from
the government could clarify this for me—is that fundamental legislative principles are always applied by the
Standing Committee on Legislation, that is not the case. Of course, the Standing Committee on Legislation really
only conducts an inquiry into a piece of legislation when it is referred by the Legislative Council. The principles
are not always applied. It may be internal policy for some agencies to apply fundamental legislative principles, but
it is not codified. It is not enshrined anywhere. There is no statutory requirement. There is no cabinet requirement
that proposals brought to government are subject to the application of fundamental legislative principles.

The committee looked into the matter of fundamental legislative principles. They are not in the standing orders of
the Standing Committee on Legislation, as I am sure most members would be aware. The fundamental legislative
principles are borrowed from the Queensland Parliament. They were developed by the Queensland Parliament
and, through convention and tradition, they have been inherited by the Standing Committee on Legislation. They
are fairly good principles, but not quite as comprehensive as the principles of New Zealand, and they do not touch
on all the issues that the principles of New South Wales cover. However, they do cover some important things
such as the requirement that the committee consider bills that make rights, liberties or obligations dependent on
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administrative power only if the power is sufficiently defined and subject to appropriate review; that they are
consistent with the principles of natural justice; and things such as they do not adversely affect rights and liberties
or impose obligations retrospectively, among a slew of other principles that deal with the scrutiny of legislation.
Those are helpful, but they are not enshrined in the standing orders and they are not statutory principles. They are
very far away from anything resembling a bill of rights or a statement of rights, and that is good. I think that
recognises, appropriately so, the parliamentary sovereignty that the Parliament of Western Australia enjoys.
Ultimately, these principles may guide the scrutiny of legislation. They may be principles that agencies apply in
the development of legislation, but, ultimately, the Parliament is sovereign and it can legislate within the powers
granted to it under the Constitution, of course. The principles are not written down anywhere, so it is my view, and
I think members reading the committee report may form the opinion that it was the opinion of the committee to
some extent, that these fundamental legislative principles ought to be enshrined somewhere. It is not so much for
the Parliament—Parliament does an adequate job of reviewing and scrutinising legislation through its various
standing committees—but it is for agencies to have some kind of principles.

When it comes to parliamentary review, the committee made a couple of findings. Finding 25 states —

When scrutinising legislation, fundamental legislative principles provide a point of reference that may
aid in the consideration of matters of personal choice and community safety.

That gets right to the heart of the terms of reference of the inquiry. The committee went on to make finding 26,
which states —

Fundamental legislative principles are a useful tool for legislators when scrutinising legislation. However:

(a) they are absent from the terms of reference of the Standing Committee on Legislation and the
Standing Committee on Uniform Legislation and Statutes Review

(b) only a selection of the principles are captured in the terms of reference of the Joint Standing Committee
on Delegated Legislation.

The inquiry into personal choice and community safety made recommendation 14, which states —

The Standing Committee on Procedure and Privileges inquire into amending the Standing Orders of the
Legislative Council to include fundamental legislative principles in the terms of reference for the
Standing Committee on Legislation, the Standing Committee on Uniform Legislation and Statutes Review
and, where appropriate, the Joint Standing Committee on Delegated Legislation.

| think that is a rather sensible recommendation.

HON MARTIN PRITCHARD: There should be plenty of time. | want to make only a quick reference to e-cigarettes.
Going through the issue of people’s rights, I like to think back to when cigarettes were first invented and whether
we would have believed that people had a right to smoke in public. If we knew then the devastation it would cause
many people—not just the people who smoke, but also innocent bystanders—would we have made more regulations
for smoking? The reason | compare the two is that e-cigarettes, as | understand it, are relatively new and unknown.
I think the committee touched on that. | am an ex-smoker but | have never tried e-cigarettes. | am not speaking to
the government response; | am just talking to my own concerns with regard to e-cigarettes. It would seem to me
that any move to further deregulate and provide people with the ability to smoke e-cigarettes, such as making the
actual pipes legal for sale in Western Australia, would only condone and encourage further use of e-cigarettes.
I believe the committee debunked the myth that e-cigarettes may prove to be a less harmful alternative to tobacco
cigarettes and that people may be able to lever off smoking by moving to e-cigarettes. | do not believe that. The
hardest thing I ever did in my life was give up smoking, and I think that if people smoke e-cigarettes, they will not
provide a substitute for tobacco cigarettes.

I am concerned about the situation in which people believe they have a right to smoke e-cigarettes. | have seen
them in the streets, with the big plume of vapour coming off; it is obviously not smoke. | again think of the fact that
when a person does that to their own body, they are taking a risk, but it is proven that the risk of smoking means
that the community will pay the cost. If a person becomes ill, it will not be at their own cost, in many cases, but at
the cost of the community. If e-cigarettes prove to have exactly the same sort of negative impacts on both the people
who say that it is their right to smoke them and on the broader community, they will be banned from usage in the
same public places and buildings as tobacco cigarettes are.

We need to move down this path very cautiously indeed. We should not take any steps to try to facilitate the
smoking of e-cigarettes. Indeed, it would be wise at this juncture to again think of the community and people’s
obligations rather than their rights. Any steps the government can take to reduce the potential harm of e-cigarettes,
particularly when it is relatively unknown how harmful they are to individuals and the community, would, | think,
do the community a great favour.

It has taken a lot of money and work to reduce the trend of people smoking tobacco and young people taking up
the smoking of tobacco, and that has only been through the responsible lead of governments and, indeed, people
in the community giving it up and setting a good example for the younger generation. The committee has not made
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too many recommendations with regard to the legalisation of e-cigarettes, although there is some encouragement
down that path. Personally, I think it is a disgusting habit, as is smoking, and I think if people want to have those
rights, they should not live in a community; they should go and live on an island somewhere.

Hon AARON STONEHOUSE: I was just talking about recommendation 14, which is that the Standing Committee
on Procedure and Privileges inquire into the possibility of adopting fundamental legislative principles into the
standing orders of the standing committees for legislation. I think that is rather a commonsense approach, and it would
merely codify what it already does but also ensure some continuity and ensure that some of those fundamental
legislative principles are somewhat set in stone and are applied by future committees. A lot of parliamentarians
who come into this role are sensitive to concerns about people’s rights and liberties. However, that is not always
the case, so codifying certain principles in institutions like the Parliament and the standing committees would go
a long way towards ensuring that parliamentarians who perhaps are not sensitive to concerns about rights and
liberties can be somewhat guided in that direction. That is all I will say on that for the moment; | might resume
comments on the scrutiny of legislation and regulation when we get an opportunity to consider this report later.

I would now like to touch on some of the recommendations on electronic nicotine delivery systems—vapes, or
e-cigarettes, as they are commonly referred to—because some comments were made on that topic just now by
Hon Martin Pritchard and it would be remiss of me if | did not touch on it somewhat in the time remaining. The
honourable member was right: the committee did not go as far as to endorse electronic cigarettes as a substitute for
smoking, but it made some rather balanced, moderate yet nevertheless important recommendations. | do not have
time to go through all the findings now, but to summarise, the committee found that there are serious risks involved
in the procurement of liquid nicotine through what is effectively a grey market. The committee heard that people
who currently use e-cigarettes rely on an online grey market. They import this stuff from overseas; sometimes
from China, sometimes from New Zealand. However, the quality of the product and the likelihood of it being free
from contaminants depends upon where they import it from. The committee therefore recommended that the
government look into putting in place some commonsense regulations to reduce the risk to consumers, particularly
children. The committee heard evidence of cases in other jurisdictions in which children have got their hands on
a bottle of liquid nicotine, which, in small doses, is relatively harmless, but in large doses, can be incredibly toxic.
There have been cases of children getting hold of these containers, opening them and drinking the contents, not
realising that it is dangerous, and there have actually been fatalities. That is in part because these containers of
liquid nicotine are not subject to regulations providing that they should have child-safe locks and warning labels
about the poisoning risk.

The committee recommended that the government consider adopting some commonsense and proportional regulations
around the packaging of liquid nicotine. Recommendation 6 states —

The relevant Acts be reviewed to examine the regulation of e-liquids, particularly those containing
nicotine, including the imposition of child-safe packaging and labelling requirements.

The government’s response to recommendation 6 was that it did not support it. Child-safe packaging and labelling
requirements for a potentially dangerous substance was not supported. In its response, the government stated —

At the Federal level appropriate infrastructure and a regulatory framework currently exist to carry out
a range of assessment and monitoring activities to ensure that goods which make therapeutic claims are of
an acceptable standard and that their use is well-supported by sound scientific evidence. The Government
adopts the packaging and labelling requirements of the national Poisons Standard by reference. The
Australian Government is well-positioned to regulate nicotine and e-liquids, including the most appropriate
child-safety and labelling requirements.

The WA Government will continue to monitor closely the determinations of Federal agencies.

That was rather disappointing to see. Clearly, the federal government is not doing its job in this space, evidenced by
the fact that poisonings are happening. Because liquid nicotine is not imported as a therapeutic good, any regulation
of it as a therapeutic good does not apply; it is completely pointless in this case.

The committee also made some recommendations on how people access this substance. Part of the problem is that
they access it through a grey market, as | said; they are importing it from overseas. If a person has a prescription
from a doctor, they can, through the personal importation scheme, import liquid nicotine. However, of course, the
Australian Border Force may intercept that package. If a person can prove that they have a prescription, Border Force
will let it come through, but if they cannot, it will typically confiscate and destroy it. However, not a lot of people
realise that they are supposed to have a prescription; a lot of people just import it illegally. Therefore, the committee’s
recommendation was that the government consider informing consumers that if they want to import liquid nicotine,
they need to get a prescription. They can legally import it, but people cannot be protected if they do it illegally.
That was the committee’s recommendation to the government. Recommendation 5 states —

The Government investigate the safety and harm-reduction benefits of increasing awareness about the
legal requirement to obtain a medical prescription before importing e-liquid or e-cigarettes containing
nicotine under the Personal Importation Scheme.



5544 [COUNCIL — Wednesday, 9 September 2020]

The government’s response was —
Not Supported

The Personal Importation Scheme is overseen by the Australian Therapeutic Goods Administration ... and
the Australian Border Force ... At the Federal level, appropriate infrastructure and a regulatory framework
currently exist to carry out a range of assessment and monitoring activities to ensure that goods which
make therapeutic claims are of an acceptable standard and that their use is well-supported by sound
scientific evidence.

Here is the real kicker —

Awareness of the legal requirements of the Personal Importation Scheme, including the requirement to
obtain a medical prescription, are matters for applicants, the TGA and the ABF.

People are exposing themselves to risk—the risk of poisoning, faulty devices and contamination. The committee
asked the government to make sure that people know about the risks and that they are told about their legal obligation
to obtain a prescription before they import liquid nicotine. The government’s response was no, that is a problem
for the TGA, for applicants and for the ABF. That is incredibly sad. We are talking about rights and responsibilities.
The Western Australian government has a responsibility to ensure at least some level of safety for its residents.
This is a problem that the Western Australian government and the Department of Health could address, but they
have said, “No. That’s the TGA’s problem.”

The DEPUTY CHAIR (Hon Matthew Swinbourn): The time for debate on committee reports has expired.
Consideration of report adjourned, pursuant to standing orders.
Progress reported and leave granted to sit again, pursuant to standing orders.

Sitting suspended from 4.13 to 4.30 pm

QUESTIONS WITHOUT NOTICE

KWINANA SMART FREEWAY — SAFETY CAMERAS

863. Hon PETER COLLIER to the minister representing the Minister for Transport:
I have my two questions and another four today.
I refer to WA tender MRWAQ15519 for the installation of safety cameras on the smart freeway.

Q When is it expected that the cameras will be installed?

2 What is the expected cost of the contract?

3) Will they remain in place on the smart freeway after the 12-month trial?

(@) Will they specifically be used to issue fines to motorists not complying with the speed and lane conditions

after the trial is finished?
Hon STEPHEN DAWSON replied:
I thank the Leader of the Opposition for some notice of the question.
@ The cameras will be installed late 2020—early 2021.
(2) Itis $1 million.

(3)—(4) A review of the trial data will determine whether the cameras remain in place after the 12 months and
their application.

NORTHLINK WA — VEHICLE DAMAGE
864. Hon PETER COLLIER to the minister representing the Minister for Transport:
I refer to the minister’s answer to question without notice 433 regarding the NorthLink WA project.

1) Since 12 May 2020 has Main Roads or its contractors received any claims for compensation as a result
of damage to vehicles in relation to the NorthLink project?

2 If yes to (1), how many claims for compensation have been received and what was the reason for each claim?

€)) Have any claims been settled; and, if yes, how many claims have been settled, what is the total value of

payments made and for what reason was each claim settled?
Hon STEPHEN DAWSON replied:
Again, | thank the Leader of the Opposition for some notice of the question.
(D) Yes.

2) There were 842 claims received on or after 12 May 2020. The reasons for claims included cracked
windscreens, damaged lights and panel and paint damage resulting from loose aggregate—stone chips.
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3) Main Roads has settled 396 claims totalling $281 141 for reasons outlined in part (2). The cost of
compensation is being carried by the lead contractor, CPB Contracting. There will be no cost to the taxpayer.

MINERALOGY ARBITRATION — STATE SOLICITOR’S ADVICE — BRIEFING NOTE
865. Hon PETER COLLIER to the Leader of the House representing the Premier:
This question is asked on behalf of Hon Michael Mischin, who is on urgent parliamentary business.

I refer to the Premier’s answers of 18 and 20 August 2020 responding to my questions about his informing the
Legislative Assembly that the then responsible minister had been given advice to appeal the 2014 arbitration award
in Mineralogy Pty Ltd and another versus the state of Western Australia.

Q) Having learnt of the legal advice and having it confirmed in a briefing note to him, marked by the
State Solicitor “Privileged and Confidential”, why did the Premier breach the convention “by which advice
and documents provided to previous governments is not disclosed to incoming or future governments
without the consent of the Leader of the Opposition” by —

€)) volunteering in answer to a question from one of his backbenchers that legal advice had been
given to a previous government to appeal; and
(b) tabling the briefing note disclosing that legal advice had been given to a previous government
to appeal?
2 Why did the Premier breach the convention by not seeking or confirming the consent of the Leader of the
Opposition before —
@) seeking the briefing note disclosing that advice;
(b) volunteering the advice to his backbencher; and
(c) tabling the briefing note disclosing that advice?
3) If the Premier claims that by his stating what legal advice had been given to a previous government is not

a breach of the convention, for the benefit of future Parliaments, governments and oppositions, explain
in detail why not?

Hon SUE ELLERY replied:
I thank the honourable member for some notice of the question.

(1)—(3) The Premier simply repeated information that was raised and interrogated by Hon Nick Goiran at a briefing,
as outlined in his previous answers. If the honourable member or the Leader of the Opposition have an
issue with this information being released, | suggest they take it up with Hon Nick Goiran.

PLANT AND ANIMAL PESTS — AUDITOR GENERAL’S REPORT
866. Hon PETER COLLIER to the Minister for Agriculture and Food:
This question is asked on behalf of Hon Dr Steve Thomas, who is on urgent parliamentary business.

I refer to the Auditor General’s follow-up report entitled “Managing the Impact of Plant and Animal Pests: Follow-Up”
of 31 August 2020, which identified that there are currently 56 declared pest species of plants and 30 declared pest
species of animals.

Q) How many species of plants and animals were on the equivalent list of pest species when the government
was elected in 2017?

(2) How many species of plants and animals have been removed from the equivalent list since the government
was elected in 20177
3) Given that the minister’s response to my question yesterday indicated her focus on exotic pests and diseases

and apparent dismissal of the impact of endemic pests, has the minister and the government abandoned
any real attempt to control existing pest species on Western Australian lands and waters?

Hon ALANNAH MacTIERNAN replied:
I thank the member for the question.

1) A review of the declared pests was undertaken in 2016 with a focus on ensuring that species declared
under the former act qualified for listing under the new Biosecurity and Agriculture Management Act.
Any changes as a result of this review were implemented in late 2016-early 2017.

2 Since the implementation of the 2016 declared pest review, the department has not delisted any pest under
the BAM act. Several species have, however, been assessed for listing since 2017. These were either
unlisted or their listing required review in light of new information. Since 2017, the department has declared
at least 16 species to section 12, “Prohibited organisms”, and at least 11 species to section 22(2) of the
BAM act as declared pests. This has included feral cats and Amazon frogbit, highlighting the importance
of these invasive species to the state in supporting government, industry and community action.
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The assumption of this question is without foundation. Although the member will be disappointed to hear
that we will not be forming a hit squad to march on landowners in search of arum lilies, we have considerably
increased our funding to the recognised biosecurity groups across the state to work with landowners to
deal with these pests. We have also allocated $28.6 million towards wild dog control.

I will repeat: government resources are focused on protecting the state from the entry and establishment
of new and establishing pests where the resources are more effectively and efficiently used. The control and
management of widespread and established pests is the responsibility of landowners and is best controlled
through a community-coordinated approach.

COVID-19 RESPONSE AND ECONOMIC RECOVERY OMNIBUS BILL 2020
Hon PETER COLLIER to the minister representing the Minister for Planning:

My question is asked on behalf of Hon Tjorn Sibma.

I seek some clarification on the government’s intentions regarding the original part 7 of the COVID-19 Response
and Economic Recovery Omnibus Bill 2020.

Does the minister stand by her position, quoted in The West Australian today, that “There are no current plans for
the State Government to introduce this clause in a separate Bill”?

I note that this was asked on Tuesday, 18 August.
Hon STEPHEN DAWSON replied:
I thank the honourable member for some notice of the question.

Yes.

868.

WORK AND WANDER OUT YONDER CAMPAIGN
Hon PETER COLLIER to the Minister for Agriculture and Food:

My question without notice of which some notice is given is asked on behalf of Hon Jim Chown, who is on urgent
parliamentary business.

)

O]
®)

(4)
®)
(6)

Were any focus groups used or modelling undertaken by the minister or the adverting agency prior to the
launch of the Work and Wander Out Yonder advertising campaign?

If yes to (1), what was the employment success rate indicated by the modelling?

If focus groups were utilised prior to the campaign launch, what indication was received in regard to the
campaign being successful?

What is the cost of the campaign?
What advertising agency is responsible for executing the campaign?
How long is the campaign intended to run for?

Hon ALANNAH MacTIERNAN replied:
I thank the member for the question.
(1)—(3) The Work and Wander Out Yonder campaign was built on the success of the Wander Out Yonder campaign

(4)
®)
(6)

869.

in Tourism. The independent analysis into the Wander Out Y onder campaign found it recorded the highest
awareness and highest levels of people attributing taking action as a result of having seen that campaign
of any domestic campaign done by Tourism WA since it began tracking three to four years ago. Based on
these results and the natural fit for the young target audience, it was decided that the regional recruitment
campaign would leverage on the success of the tourism campaign. Of course, timeliness was important
to mobilise a workforce in time for harvest.

The total budget for the Work and Wander Out Yonder campaign is $1.66 million.
The Brand Agency.

The campaign will run in three phases that will align with seasonal job opportunities between now and
March 2021. It will be complemented, of course, by today’s announcement of our accommodation and
transport assistance package for agricultural businesses.

EXPLORATION INCENTIVE SCHEME
Hon JACQUI BOYDELL to the minister representing the Minister for Mines and Petroleum:

I refer to the co-funded drilling component of the exploration incentive scheme.

M
@

For funding rounds from 2018 onwards, can the minister please list the split of funding available based
on the scale and size of drilling operations?

Within those category splits, how much funding was expended in each across the same funding rounds?
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3) Should funds in any category of co-funded drilling go unexpended, where in the Department of Mines,
Industry Regulation and Safety budget are they allocated?

(@) On what date did the EIS commence being funded through mining tenement rent collected by DMIRS?

(5) Since that date, what is the total amount of mining tenement rent that DMIRS has collected from industry
in WA?

Hon ALANNAH MacTIERNAN replied:

I thank the member for the question. The following information has been provided by the Minister for Mines
and Petroleum.

D Of the $10 million annual budget, $5 million is allocated to the co-funded drilling program. The scale and
size of the drilling operations is determined solely by the exploration companies. However, co-funding is
capped for a multi-hole drilling project at $150 000 and for a single deep hole at $200 000, for 50 per cent
of direct drilling costs. Prospector applications are capped at $30 000.

2) The aforementioned category splits have not changed since the inception of the EIS co-funding.

3) If there is any underspend in co-funding, it is reallocated to other projects in the EIS, such as pre-competitive
data acquisition.

4) Mining tenement rents contribute to the funding of a range of services across government, including the

EIS. However, when the former government was in office, it chose to fund the EIS through the royalties
for regions program.

(5) The total was $247.9 million as at 7 September 2020.
CORONAVIRUS — SHEARING
870. Hon RICK MAZZA to the Minister for Agriculture and Food:

With COVID-19 restrictions putting a halt on skilled labour coming to Western Australia from interstate and overseas,
Western Australia is facing a shortage of contract shearers for the imminent spring shearing season.

(8] Does the state government consider shearing to be an essential service?

2 Is the minister aware that in addition to the financial impact for farming, the impacts on animal husbandry
programs will create a looming animal welfare risk from sheep carrying wool during the flystrike season?

©)) What initiatives does the government have in place to ensure that a sufficient workforce is available for

this season’s wool clip?
Hon ALANNAH MacTIERNAN replied:
I thank the member for the question.

(D) Yes, the government does understand the importance of shearers to the wool industry. A letter from the
director of livestock research and industry innovation at the Department of Primary Industries and Regional
Development to the WA Shearing Industry Association has been widely circulated by industry for use in
obtaining commonwealth approval for incoming shearers.

2 I am aware of the consequences that a delay in shearing might have to the routine practices of operating
a farm. I understand the grass seed and flystrike risks associated with late shearing. In the event that there
is a delay in shearing, growers are encouraged to implement appropriate animal