
 
   

EXPLANATORY MEMORANDUM 

 
 

MINING AMENDMENT BILL 2012 
 
Introduction and Overview 
 
The Mining Amendment Bill 2012 contains amendments developed over a number of 
years and are considered required enhancements to the effective operation of the 
Mining Act 1978 and Regulations.  The mining industry and relevant agencies have 
been consulted during this process. 
 
The Mining Amendment Bill 2012 consists primarily of administrative refinements 
blended with other minor aspects that have become evident as being necessary to 
warrant amendment.  The primary focus of the Mining Amendment Bill 2012 is the 
following:- 
 

 The outcome of a review into the operation and effectiveness of the Mining 
Amendment Act 2004, as required by section 162 of the Mining Act 1978 
introduced as a result of that Amendment Act, which includes a refinement to 
the operation of the compulsory partial surrender requirements affecting all 
exploration licences; 

 

 Broadening the definition of “mining operations” to include all forms of mining, 
including the processing of underground coal – at present this potential activity 
is not covered by any State legislation; 

 

 Bringing Commonwealth land within the operation of the Mining Act 1978; and  
 

 Increasing monetary penalties for breaches of the Mining Act 1978 as well as 
introducing a higher corporate penalty. 

 
 

CLAUSE NOTES 
 

Part 1 – Preliminary 
 
Clause 1 – Short Title 
 
Mining Amendment Act 2012 
 
Clause 2 – Commencement 
 
The Mining Amendment Act 2012 will come into operation on a day fixed by the 
Governor and proclaimed in the Government Gazette, or different days may be 
proclaimed for different provisions in the Mining Amendment Act 2012. 
 

Part 2 – Mining Act 1978 Amended 
 
Clause 3 – Act Amended 
 
Confirms that this Part amends the Mining Act 1978. 
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Clause 4 – Section 5 amended 
 
“Division 1” is being added to the reference to the Second Schedule of the Mining Act 
1978 in recognition of adding another Division to the Schedule under clause 43 of 
this Bill. 
 
Clause 5 – Section 8 amended 
 
(1) Further definitions are being added to the Mining Act 1978 as these terms are 

being introduced by this Bill and are referenced later in the Bill. 
 

A definition of “Commonwealth land” is being added to the Mining Act 1978 in 
recognition that there is Commonwealth owned or controlled land within the 
State and is subject to the provisions of the Mining Act 1978 (refer to clause 
12). 

 
A Miner’s Right is a well-known authorisation in the Mining Act 1978 and is 
being defined to recognise it now comes within new section 40C of the Mining 
Act 1978. 
 
The definition of “processed mineral resource” is being included in recognition 
that a mineral may be processed in situ rather than following removal from the 
ground.  This definition relates to the amendment being made to the definition 
of “mining operations”. 

 
(2) The definition of “mining operations” will now include the term: “combusted” as 

well as referring to “processed mineral resource”.  This amendment is 
necessary to ensure a process such as burning coal underground in order to 
obtain gas is to be governed by the operation of the Mining Act 1978, should 
such a process be contemplated.  At present no jurisdiction covers this 
activity. 

 
In subclause (2)(d) the word ‘lawful” is being removed as it has been 
determined that it doesn’t add anything to the definition. 
 

(3) The definition of “private land” is being amended to reflect that Commonwealth 
land is distinct from private land and is to be treated more like State owned 
land. 

 
Clause 6 – Section 15 amended 
 
The current section 15 provides that a warden who acts or adjudicates in any matter 
in which he has a direct or indirect interest is guilty of a crime.  This is being clarified 
in recognition that many people, including wardens, will have an indirect interest in 
mining companies due to managed superannuation or other funds.  Wardens will 
therefore be technically in breach of the current provision. 
 
The replacement provision will allow a warden to declare an interest to the parties in 
the matter being heard and for the parties to agree to the matter proceeding before 
the warden. 
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Clause 7 – Section 18 amended 
 
Subsection 18(b) provides that the holder of a Miner’s Right authorised under 
section 20 may do certain things on Crown land.  The amendment is being made to 
recognise that the Miner’s Right provisions are being moved to section 40D. 
 
Clause 8 – Section 20 amended 
 
Subsections 20(1), (2) & (3) concern the operation of a Miner’s Right and these 
provisions are being moved to new Part IIIA (clause 40, etc.).  This will leave the 
balance of section 20 as pertaining to protection of certain Crown land, hence the 
heading change required. 
 
Clause 9 – Sections 20A, 20B and 20C deleted. 

 
These provisions relate to the operation of a Permit allowed to be obtained to carry 
out limited prospecting activities on an exploration licence.  The provisions are being 
moved to new Part IIIA. 
 
Clause 10 – Section 21 amended 
 
Section 21 concerns the power to resume any land within the State.  The introduction 
of “Commonwealth land” by definition requires section 21 to be qualified as a State 
cannot resume Commonwealth land. 
 
Clause 11 – Part III Division 2 heading amended 
 
Crown land that is Commonwealth land is required to be treated similarly to 
State-owned Crown land and is therefore being included in the Division relating to 
State Crown land with reserve status. 
 
After amendment the heading will read Division 2 – “Public reserves, etc. and 
Commonwealth land”. 
 
Clause 12 – section 23 replaced 

 
The current section provides for a mining tenement to be applied for over reserve 
land and that mining activities may be carried out in accordance with relevant 
consents, as outlined in the rest of the Division.  New section 23 contains the same 
provision, but now also includes Commonwealth land. 
 
Clause 13 – Section 25A inserted 
 
Section 25A is being inserted to stipulate that mining may be carried out on 
Commonwealth land with the consent of the responsible State Minister and 
concurrence of the responsible Commonwealth Minister. 
 
 
Clause 14 – Section 26 amended 
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(1) Section 26 outlines some conditions that may be imposed on mining 
tenements affecting reserved land.  The section as amended includes section 
25A. 

 
(2) In subsection (3), subsection 26(2) is being replaced with (2)(a) to more 

accurately reflect the correct position. 
 
(3) A new subsection is being inserted relating to the requirement to obtain 

consent to mark out a mining tenement within Commonwealth land. 
 
Clause 15 – Part IIIA inserted 

 
The Miner’s Right provisions (current subsections 20(1), (2) & (3)) are being moved 
from section 20 to this new Part (refer to clause 8).  The permit required to prospect 
on a granted exploration licence (current sections 20A, 20B & 20C)) is also being 
moved to this new Part for the same reason. 
 
This is necessary as the use of a Miner’s Right will also apply to certain conservation 
land.  In general this will be land that was former pastoral lease purchased by the 
Department of Environment and Conservation for possible inclusion in the 
conservation estate but is currently vacant Crown land.  This is land that a Miner’s 
Right and Permit currently apply to. 
 
New section 40B provides that this will not apply to a class A reserve and only those 
reserves that are prescribed in the mining regulations with the concurrence of the 
Minister for the Environment will be subject to Miner’s Right access. 
 
Clause 16 – Section 46 amended 

 
Subsection 46(aa) provides that the holder of a prospecting licence is required to 
lodge and have assessed a programme of work before ground disturbing activities 
may occur.  The insertion of paragraph (iia) will allow a fee for this assessment to be 
prescribed in the mining regulations. 
 
Clause 17 – Section 56A amended 
 
Same amendment as per clause 4 - “Division 1” is being added to the reference to 
the Second Schedule of the Mining Act 1978 in recognition of adding another Division 
to the Schedule under clause 43 of this Bill. 
 
Clause 18 – Section 56B amended 
 
Section 56B was added by Mining Amendment Act 2004 to provide that the holder of 
a prospecting licence in its last year of term could apply for a replacement licence as 
the extension of term provisions introduced by the Mining Amendment Act 2004 do 
not apply to those licences.  New subsection (1) will now apply to any remaining 
prospecting licences from that period. 
 
 
 
 
 
Clause 19 – Section 63 amended 
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Similar amendment to clause 16 – a fee may be prescribed for assessment of a work 
programme lodged in respect to an exploration licence. 
 
 
Clause 20 – Section 65 amended 
 
(1) The current requirement to surrender a portion of an exploration licence is by 

the end of year 5 of term.  This amendment will extend that period to the end 
of year 6 of term, for those licences that have their term extended. 

 
Paragraph (b) provides that, should an application for retention status for an 
exploration licence be undetermined at this anniversary point, the surrender 
requirement is considered when that application is determined. 

 
(2) Paragraph (b) refers to the deferral of the compulsory surrender requirement 

in subsection (3d), which is being removed therefore paragraph (b) is no 
longer required. 

 
(3) Section 65(3) stipulates that the compulsory surrender requirement is 40% of 

the number of blocks within an exploration licence.  Subsection (3) is being 
amended in two ways: reference to subsection (3a) is being removed as this 
refers to the removed deferral option, and the compulsory surrender provision 
will only apply to licences granted in respect to more than 10 blocks. 

 
(4) The provisions relating to deferral of the compulsory partial surrender 

requirement for an exploration licence are being removed as they are no 
longer required – the deferral option was for a one year period to the end of 
year six of term and this is now to occur in any event as per clause 20(1). 
 
New subsection (3A) provides that the compulsory surrender requirement 
does not apply to a licence with retention status approved. 
 
New subsection (4) provides that, where a compulsory surrender is not lodged 
within time, the Minister must advise the holder that it is required to be lodged 
within the period to be specified by written notice. 

 
(5) Currently the area that remains following compulsory partial surrender of an 

exploration licence must be no more than three discrete areas.  This is being 
increased to six to offer greater flexibility to holders rationalising ground 
retention. 

 
Clause 21 – Section 70 amended 
 
Same amendment as clause 4 and 17 - “Division 1” is being added to the reference 
to the Second Schedule in recognition that the Mining Act 1978 is adding another 
Division to the Schedule under clause 43 of this Bill. 
 
 
 
 
Clause 22 – Section 70H amended 
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Similar amendment to clauses 16 and 19 – a fee may be prescribed for assessment 
of a work programme lodged in respect to a retention licence. 
 
Clause 23 – Section 74 amended 
 
(1) Currently an application for a mining lease must be accompanied by either a 

mining proposal or a statement and mineralisation report.  A third option is 
being added to allow a resource report to be lodged in lieu of a mineralisation 
statement. 

 
(2) The insertion of “and (iii)” is a consequential amendment required as a result 

of the clause 23(1) amendment. 
 
(3) Further definitions are being added to support the amendment made in clause 

23(1). 
 
(4) This amendment corrects a typographical error. 
 
Clause 24 – Section 82 amended 
 
Similar amendment to clauses 16, 19 and 22 – a fee may be prescribed for 
assessment of a work programme lodged in respect to a mining lease. 
 
Clause 25 – Section 82A amended 

 
The amendment requires the holder of a mining lease who lodges a mining proposal 
to pay a prescribed fee for assessment of the proposal. 
 
Clause 26 – Section 91 amended 
 
The amendment broadens the intended use of a miscellaneous licence to mining 
generally rather than the current more restrictive “mining operations”. 
 
Clause 27 – Section 93 amended 

 
(1) Paragraph (1) of section 93 is being deleted as there will no longer be a 

requirement to mark out a miscellaneous licence. 
 
(2) The heading to the section is being amended to better reflect its content. 
 
Clause 28 – Section 96 amended 
 
The penalty provisions in lieu of forfeiture of a prospecting or miscellaneous licence 
are being increased, except for a breach of annual expenditure conditions, which 
remains the same as currently.  Also a corporate penalty twice the amount of a 
penalty for an individual is being introduced. 
 
 
 
 
Clause 29 – Section 96A amended 
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Section 96A is amending penalties that apply in lieu of forfeiture in respect to an 
exploration or retention licence, as well as a double quantum corporate penalty. 
 
Clause 30 – Section 97 amended. 
 
The same amendment in clause 29 is to apply to a mining or general purpose lease. 
 
 
Clause 31 – section 104 amended 

 
Subsection 104(4) provides that a tenement may only be marked out on reserved 
land subject to the terms and conditions outlined in section 26.           
“Commonwealth land” is being added to this provision as it is now included in section 
26 by clause 14 of this Bill. 
 
Clause 32 –Section 105 amended 
 
Section 105 is a general provision relating to marking out land for a mining tenement.  
This amendment clarifies that a miscellaneous licence is not required to be marked 
out as per clause 27. 
 
Clause 33 – Section 112 amended 

 
Section 112 allows the Crown to remove rock, etc. from either a prospecting or 
exploration licence, except on private land.  Paragraphs (c) and (d) are being added 
to provide that this reservation in favour of the Crown does not apply to 
Commonwealth land. 
 
Clause 34 – Section 116 amended 
 
Section 116 provides that the holder of a mining tenement is entitled to obtain a 
licence or lease instrument.  This amendment makes it optional on payment of a 
prescribed fee. 
 
Clause 35 – Section 154 amended 
 
Section 154 is a general penalty section and penalties are being increased for 
offences against the Mining Act 1978. 
 
Clause 36 – Section 155 amended 

 
Consistent with clauses 28, 29, 30 and 35, the penalties for an offence of mining 
without authority are being increased as well as providing for a corporate penalty 
twice the individual penalty. 
 
Clause 37 – Section 156 amended 

 
Section 156(2) currently refers to the authorisation of a Miner’s Right conferred by 
section 20(2)(c).  As outlined in clause 8, the Miner’s Right provisions are being 
moved to new Part IIIA, hence 40D(1)(c)needs to replace 20(2)(c) in this section. 
 
Clause 38 – Section 160 amended 
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Similar to clause 37, a prospector’s permit currently under section 20A will now be in 
section 40G and this section needs to reflect the change. 
 
 
Clause 39 – Section 160B replaced 

 
The current time to commence a prosecution for an offence against the Mining Act 
1978 is 12 months.  This is being increased to three years as discovering and 
establishing an offence is often not a short process. 
 
Clause 40 – Section 162B inserted 

 
Throughout the Mining Act 1978 and Regulations provision is made for the 
completion of certain administrative acts within prescribed times.  There are existing 
powers to extend some time periods, however these are incomplete and are 
inconsistently dealt with.  The insertion of new section 162B will enable the Minister 
or warden to extend time periods, where warranted, as well as consider such 
requests beyond the initial prescribed time, if deemed appropriate. 
 
Clause 41 – Section 162 amended 

 
As indicated in clause 37, Miner’s Right provisions are being relocated in the Mining 
Act 1978 and therefore section 162 is being amended to reflect the new section 
numbers. 
 
Paragraph (gb) is being deleted as the ability to apply for deferral of the compulsory 
surrender requirement for an exploration licence is being removed by clause 20. 
 
Clause 42 – Second Schedule Division 1 heading inserted 
 
Division 2 is being added to the Second Schedule and therefore the existing 
Schedule (containing 15 clauses) is now to be referred to as Division 1. 
 
Clause 43 – Second Schedule Division 2 added 

 
Division 2 is required to explain and rationalise the treatment of the different 
provisions to be amended by this Bill and commences with new clause 16: 
 
Clause 16 – Miner’s Rights 
 
This provision clarifies that a Miner’s Right issued under current section 20 is taken to 
be a Miner’s Right issued under new section 40C. 
 
Clause 17 – Surrender requirements 
 
17(1) provides the effect of this clause commences when section 65 in section 20 of 
the Bill comes into operation – the changes to the compulsory surrender requirement 
for an exploration licence. 
 
17(2) provides that the version of section 65 that was in force before commencement 
will only apply to an exploration licence granted as a result of an application made 
after 10 February 2006 (the date of a previous amendment to the provision), if that 
licence has an undetermined deferral application at the time of commencement. 
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Clause 18 – Commonwealth land 
 
Currently there are some exploration licence applications that encroach onto 
Commonwealth land, but have no effect on that land. When the Bill commences, 
Commonwealth land will come within the jurisdiction of the Mining Act 1978. 
 
This clause will allow a period of 3 months from commencement for those applicants 
to apply for valid licences over the land and they will be treated in the order of priority 
established by the existing (ineffective) licence applications. 
 
Clause 19 – Time limit for prosecution action 
 
Clause 39 of the Bill will extend the time to prosecute an offence from 12 months to 
three years, but its application won’t be retrospective.  This new provision in 
Division 2 clarifies that the prosecution of any offence alleged to have been 
committed before commencement of this Bill will need to be commenced with one 
year. 
 
 

Part 3 – Mining Amendment Act 2004 amended 

 
Clause 44 – Act amended 

 
Indicates which Act this Part of the amendments amends. 
 
Clause 45 – Section 19 amended 

 
This section is a transitional and saving provision relating to amendments made by 
this Mining Amendment Act 2004.  Subsection 19(6) relates to the use of prescribed 
grounds of deferral as also being grounds for exemption from compulsory partial 
surrender of an exploration licence and affects only those licences applied for or 
granted before the Mining Amendment Act 2004 came into effect on 
10 February 2006. 
 
This section is being replaced as deferral is being removed from the primary Act, the 
Mining Act 1978, ensuring the status quo and grounds for exemption remain for these 
older licences. 
 
 
 


