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Explanatory memorandum 
 

Road Traffic Legislation Amendment 
(Disqualification by Notice) Bill 2010 

 
 
This Bill will amend the Road Traffic Act 1974.  It contains initiatives aimed at increasing 
the safety of Western Australian road users. 
 
The key provisions of this Bill will empower a member of the Police Force to give a 
person, suspected of having committed a drink driving offence of a particular kind, a 
notice that immediately disqualifies the person from holding or obtaining a driver’s 
licence for a period of 2 months. 
 
This measure is intended to act as a further, strong deterrent to drink driving by 
providing an immediate and significant sanction. 
 
Related provisions will: 
 
• set out the content and consequences of such notices; and 
• set out the circumstances in which such a notice may be revoked; and 
• provide for a period of disqualification to be taken into account when the court is 

sentencing a convicted offender. 
 
Other amendments contained in the Bill will: 
 
• empower the Commissioner of Police to delegate any of his or her powers or duties 

under the Road Traffic Act 1974; and 
• amend the provisions of the Road Traffic Act 1974 that empower members of the 

Police Force to require a person to provide a breath, blood or urine sample, to: 
− remove the ability of a person upon whom a requirement is imposed to provide a 

breath sample to elect to provide instead a blood sample; and 
− empower a member of the Police Force to nominate the medical practitioner or 

registered nurse who is to take a blood sample or to whom a urine sample is to 
be provided; and 

• amend the provisions of the Road Traffic Act 1974 that enable a court to make an 
order directing the Director General to grant an applicant an extraordinary licence, to 
require an applicant to satisfy the court that extreme hardship will be suffered if the 
order is not made; and 

• amend the provisions of the Road Traffic Act 1974 relating to a person who has 
made an election under section 104J, and the consequences of that person 
committing and being convicted of an offence during a “good behaviour period”.  
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Part 1 – Preliminary 
 
1. Short title 

 
This clause provides that, when this Bill passes, it will be known as the Road 
Traffic Legislation Amendment (Disqualification by Notice) Act 2010. 
 

2. Commencement 
 
This clause details when the various provisions of this Bill will commence 
operation. 
 
Paragraph (b) will provide that clauses 3 and 6 to 10 inclusive will commence 
operation the day after the day upon which the Road Traffic Legislation 
Amendment (Disqualification by Notice) Act 2010 receives the Royal Assent.  
Their provisions are of a technical nature only and no administrative preparations 
are necessary prior to their commencement. 
 
Paragraph (c) provides for the remaining provisions of the Act to commence 
operation on a day, or on a number of different days, that will be fixed by the 
making of a proclamation to that effect.  This will enable the Western Australia 
Police and the Department for Transport to ensure that they are administratively 
prepared to administer and enforce the provisions.   
 

Part 2 – Road Traffic Act 1974 amended 
 
3. Act amended 

 
This clause provides that all of the provisions contained in Part 2 of the Bill will 
amend the Road Traffic Act 1974. 
 

4. Section 6AA inserted 
 
This clause will provide for the insertion of a new section 6AA. 
 
Section 6AA will empower the Commissioner of Police to delegate, by a written 
instrument, any of his or her powers or duties under the Road Traffic Act 1974 
(“the Act”). 
 
The Commissioner will be empowered to make such a delegation either to a 
particular police officer or a particular civilian employee of the Western Australia 
Police, or to a specified class of police officer. 
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The Commissioner has numerous powers and duties under the Act, many of 
which it is not practicable for the Commissioner to perform himself or herself on 
every occasion.  For these reasons, it is considered appropriate to enable the 
Commissioner to delegate his or her powers and responsibilities as the 
Commissioner views it necessary and appropriate to do so. 
 

5. Section 51 amended 
 
This clause will amend section 51 of the Road Traffic Act 1974. 
 
Section 51 concerns provisional drivers, that is, drivers who have yet to hold a 
driver’s licence for a period of, or periods that add up to, 2 years. 
 
Amongst other matters, section 51 sets out some circumstances in which the 
driver’s licence of a provisional driver is cancelled, including circumstances in 
which the provisional driver: 
 
• is convicted of a particular offence; or 
• is convicted of an offence in respect of which a court imposes a 

disqualification upon the provisional driver. 
 
The amendments to section 51 contained in this clause are necessary because 
of clause 11 which will insert new section 71C. 
 
Section 71C will empower a member of the Police Force to give a person, 
suspected of having committed a drink driving offence of a particular kind, a 
notice that immediately disqualifies the person from holding or obtaining a 
driver’s licence for a period of 2 months. 
 
This clause will provide that, in the event that a provisional driver is given a 
disqualification notice under section 71C, the giving of that notice will not have 
the effect of cancelling the driver’s licence of that provisional driver. 
 

6. Section 64 amended 
 
Section 64 provides that it is an offence for a person to drive a motor vehicle 
while having a blood alcohol content of or above 0.08 grams of alcohol per 
100 ml of blood. 
 
This clause will amend section 64 to provide that a person who commits such an 
offence may be arrested without warrant. 
 
Arresting an alleged offender enables the alleged offender to be charged more 
quickly, resulting in the charge being dealt with more expeditiously.  The 



V2 Explanatory memorandum - Road Traffic Legislation Amendment (Disqualification by Notice) Bill 2010 Page 4 
 

proposed power of arrest in the case of a suspected offence against section 64 
is considered appropriate, given the relative seriousness of the offence. 
 

7. Section 66 amended 
 
The Road Traffic Act 1974 (“the Act”) creates various offences involving the 
driving of a motor vehicle while the driver has a blood alcohol content of or above 
a prescribed amount. 
 
In order to enable members of the Police Force to enforce these offence 
provisions, section 66 of the Act provides them with powers in certain 
circumstances to require a driver of a motor vehicle, or a person suspected of 
having been the driver of a motor vehicle, to provide a preliminary breath 
sample, a breath sample, a blood sample and/or a urine sample. 
 
Presently, under section 66, when a member of the Police Force is empowered 
to require a person to provide a breath sample, the person upon whom the 
requirement is imposed may elect to provide a blood sample in lieu of a breath 
sample (see section 66(7)).   
 
Section 66 also provides that, where a person is required to provide a blood 
sample or a urine sample, that person is to nominate the medical practitioner or 
registered nurse whom the person will allow to take the blood sample or to whom 
the person will provide the urine sample.  Where the person fails to make such a 
nomination, or where the medical practitioner or registered nurse nominated will 
not or cannot take the sample, a member of the Police Force may nominate a 
medical practitioner or registered nurse to take the sample. 
 
Section 66 provides that a person may not be required to provide a sample if 
more than 4 hours has elapsed since the time of the alleged offence. 
 
The Western Australia Police report that, unfortunately, some persons are 
invoking these provisions in a manner contrary to their intended purpose in an 
endeavour to escape the requirement to provide a sample within the 4-hour 
timeframe and thereby escape the detection of an offence. 
 
For these reasons, this clause will amend section 66 to remove the entitlement of 
a person upon whom a requirement is imposed under that section to: 
 
• provide a blood sample in lieu of a breath sample; and 
• nominate the medical practitioner or registered nurse whom the person will 

allow to take a blood sample or to whom the person will provide a urine 
sample. 
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Section 66 presently provides that, where a person is incapable of providing a 
breath sample because of a physical condition to which the person is subject, a 
member of the Police Force may not require that person to provide a breath 
sample but may require that person to provide a blood sample (see section 
66(4)).  This clause will not affect this provision.  
 
Pursuant to the amendments, a member of the Police Force will nominate the 
medical practitioner or registered nurse whom the person is to allow to take a 
blood sample or to whom the person is to provide a urine sample. 
 

 8. Section 66B amended 
 
Section 64AB of the Road Traffic Act 1974 (“the Act”) provides that it is an 
offence to drive a motor vehicle while impaired by drugs. 
 
In order to enable members of the Police Force to enforce this offence provision, 
the Act provides them with powers to require drivers to undergo assessments of 
drug impairment (section 66A) and to require a driver to provide a blood sample 
and/or a urine sample (section 66B). 
 
Presently, under section 66B, when a member of the Police Force is empowered 
to require a person to provide a blood sample or a urine sample, the person 
upon whom the requirement is imposed is to nominate the medical practitioner or 
registered nurse whom the person will allow to take the blood sample or to whom 
the person will provide the urine sample.  Where the person fails to make such a 
nomination, or where the medical practitioner or registered nurse nominated will 
not or cannot take the sample, a member of the Police Force may nominate a 
medical practitioner or registered nurse to take the sample (see sections 66B(5) 
and 66B(6)). 
 
Section 66B provides that a person may not be required to provide a sample if 
more than 4 hours has elapsed since the time of the alleged offence. 
 
The Western Australia Police report that, unfortunately, some persons are 
invoking these provisions in a manner contrary to their intended purpose in an 
endeavour to escape the requirement to provide a sample within the 4-hour 
timeframe and thereby escape the detection of an offence. 
 
For these reasons, this clause will amend section 66B to remove the entitlement 
of a person upon whom a requirement is imposed under that section to nominate 
the medical practitioner or registered nurse whom the person will allow to take a 
blood sample or to whom the person will provide a urine sample. 
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Pursuant to the amendments, a member of the Police Force will nominate the 
medical practitioner or registered nurse whom the person is to allow to take a 
blood sample or to whom the person is to provide a urine sample. 
 

9. Section 66E amended 
 
Section 64AC of the Road Traffic Act 1974 (“the Act”) provides that it is an 
offence to drive a motor vehicle while a prescribed illicit drug is present in the 
driver’s oral fluid or blood. 
 
In order to enable members of the Police Force to enforce this offence provision, 
the Act provides them with powers to require a driver of a motor vehicle, or a 
person reasonably suspected to have been the driver of a motor vehicle, to 
provide preliminary oral fluid sample, an oral fluid sample or a blood sample. 
 
Presently, under section 66E, when a member of the Police Force is empowered 
to require a person to provide an oral fluid sample, the person upon whom the 
requirement is imposed may elect to provide a blood sample in lieu of an oral 
fluid sample (see section 66E(5)).   
 
Section 66E also provides that, where a person is required to provide a blood 
sample, that person is to nominate the medical practitioner or registered nurse 
whom the person will allow to take the blood sample.  Where the person fails to 
make such a nomination, or where the medical practitioner or registered nurse 
nominated will not or cannot take the sample, a member of the Police Force may 
nominate a medical practitioner or registered nurse to take the sample. 
 
Section 66E provides that a person may not be required to provide a sample if 
more than 4 hours has elapsed since the time of the alleged offence. 
 
The Western Australia Police report that, unfortunately, some persons are 
invoking these provisions in a manner contrary to their intended purpose in an 
endeavour to escape the requirement to provide a sample within the 4-hour 
timeframe and thereby escape the detection of an offence. 
 
For these reasons, this clause will amend section 66E to remove the entitlement 
of a person upon whom a requirement is imposed under that section to: 
 
• provide a blood sample in lieu of an oral fluid sample; and 
• nominate the medical practitioner or registered nurse whom the person will 

allow to take a blood sample. 
 
Section 66D(3)(b) provides that, where a person is physically incapable of 
providing an oral fluid sample, a member of the Police Force may not require that 
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person to provide an oral fluid sample.  Where section 66D(3)(b) applies, under 
section 66E(1), a member of the Police Force may require that person to provide 
a blood sample.  This clause will not affect those provisions.  
 
Pursuant to the amendments, a member of the Police Force will nominate the 
medical practitioner or registered nurse whom the person is to allow to take a 
blood sample or to whom the person is to provide a urine sample. 
 

10. Section 67 amended 
 
Section 67 provides that it is an offence for a person to refuse to comply with a 
requirement imposed upon the person by a member of the Police Force, 
pursuant to the member’s powers under section 66, to provide a breath sample, 
blood sample or urine sample. 
 
This clause will amend section 67 to provide that a person who commits such an 
offence may be arrested without warrant. 
 
Arresting an alleged offender enables the alleged offender to be charged more 
quickly, resulting in the charge being dealt with more expeditiously.  The 
proposed power of arrest in the case of a suspected offence against section 67 
is considered appropriate, given the relative seriousness of the offence. 
 

11. Sections 71C to 71H inserted 
 
This clause will insert proposed new sections 71C through 71H inclusive in the 
Road Traffic Act 1974 (“the Act”).   
 
These sections will empower a member of the Police Force to give a person, 
suspected of having committed a drink driving offence of a particular kind, a 
notice that immediately disqualifies the person from holding or obtaining a 
driver’s licence for a period of 2 months. 
 
This measure is intended to act as a further, strong deterrent to drink driving by 
providing an immediate and significant sanction. 
 
Proposed section 71C 
 
This section will empower a member of the Police Force to give a person a 
notice that disqualifies the person from holding or obtaining a driver’s licence 
with immediate effect (a “disqualification notice”). 
 
Section 71C(1) will set out when a member may give a disqualification notice.   
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A disqualification notice is to be able to be given when a member has reason to 
suspect that a person has committed an offence against section 63 (driving 
under the influence of alcohol and/or drugs), or against section 64 (driving while 
having a blood alcohol content of or above 0.08 grams of alcohol per 100 ml of 
blood), or against section 67 (refusing to comply with a requirement imposed 
pursuant to section 66 to provide a breath, blood or urine sample). 
 
In the case of suspected offence against section 63 or section 64, the suspicion 
must have been formed as a result of an analysis of a sample of the alleged 
offender’s breath or blood. 
 
Section 71C(2) will require the disqualification notice to be given to the alleged 
offender by a member of the Police Force by personal service only. 
 
Section 71C(3) will provide that the period of the disqualification is to be 
2 months, unless the disqualification notice is revoked earlier.  (Proposed 
sections 71E, 71F and 71G will set out circumstances in which a disqualification 
notice may be revoked.)  This information must be contained in the 
disqualification notice. 
 
Section 71C(4) will set out relevant information that must be contained in the 
disqualification notice.  In particular, the disqualification notice must contain 
details of the offence it is reasonably suspected the alleged offender has 
committed that empowers the giving of the notice, including the time, place, 
location and particulars of the alleged offence. 
 
Section 71C(5) will require the disqualification notice to include information about 
the alleged offender’s ability to apply to a court for an order revoking the notice. 
 
It is anticipated that disqualification notices will most commonly be given to 
alleged offenders on the spot, following the provision and analysis of a breath 
sample.  Section 71C(6) will provide that if, for any reason, a disqualification 
notice is not given to an alleged offender on the spot, it may be given 
subsequently, provided that it is given within 10 days of the date of the alleged 
offence.   
 
Where a member of the Police Force forms a reasonable suspicion that an 
offence against section 63 or section 64 has been committed on the basis of the 
provision and analysis of a blood sample, however, section 71C(6) will empower 
the member to give the alleged offender a disqualification notice on the day upon 
which the analysis result is received.  A result may be received more than 
10 days after the date of the alleged offence. 
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Section 71C(7) will provide that a disqualification notice must contain details of 
the time and date upon which the disqualification ends.  This will ensure that the 
alleged offender clearly understands exactly when his or her authorisation to 
drive will resume. 
 
Section 71C(8) has been included in the event that an alleged offender should 
give false or incorrect information to a member of the Police Force who is 
exercising the member’s power to give the alleged offender a disqualification 
notice.  It will empower a member of the Police Force to give a written notice 
correcting any false or incorrect information contained in a disqualification notice, 
whether that false or incorrect information has been supplied by the alleged 
offender or has been included in the disqualification notice in error.  The validity 
of the disqualification and of the disqualification notice will be unaffected. 
 
Where a member of the Police Force gives a written notice correcting any false 
or incorrect information in a disqualification notice, section 71C(9) will require the 
member to provide details of the correction to the Director General in order to 
enable the Director General’s records to be corrected, as required.  The Director 
General retains records regarding the conferral upon persons of authorisation to 
drive and the removal, whether temporary or otherwise, of that authorisation.  
These records are essential in enabling members of the Police Force to enforce 
the provisions of the Act relating to unauthorised driving. 
 
Proposed section 71D 
 
This section will set out what the effect is of a disqualification notice given under 
section 71C.   
 
If a person who has been given a disqualification notice holds a current driver’s 
licence at the time the disqualification notice is given, the effect of the 
disqualification notice is that the person’s authorisation to drive is suspended for 
a period of 2 months, unless the disqualification notice is revoked before a period 
of 2 months has expired. 
 
If a person who has been given a disqualification notice does not hold a driver’s 
licence at the time the disqualification notice is given, the effect of the 
disqualification notice is that the person is not permitted to apply for authorisation 
to drive until a period of 2 months has elapsed, unless the disqualification notice 
is revoked before 2 months have expired. 
 
Proposed sections 71E, 71F and 71G will set out the circumstances in which a 
disqualification notice may be revoked. 
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If a person who is given a disqualification notice is already subject to another 
disqualification at the time the disqualification notice is given, the 2-month 
disqualification period will elapse simultaneously with the existing disqualification 
period. 
 
Proposed section 71E 
 
This section will set out when a member of the Police Force must revoke a 
disqualification notice that has been given under section 71C. 
 
It must be revoked if, before the 2-month disqualification period has elapsed: 
 
• a member of the Police Force discovers that the breath analysing equipment 

that was used to analyse the alleged offender’s breath sample, the result of 
which analysis led to the giving of the disqualification notice, was faulty at the 
time of the analysis; or 

• if a charge for the alleged offence that led to the giving of the disqualification 
notice has not been laid within 10 days following the giving of the 
disqualification notice; or 

• if the charge for the alleged offence that led to the giving of the 
disqualification notice is withdrawn. 

 
If a member revokes the disqualification notice for one of these reasons, the 
member must notify the person to whom the disqualification notice was given, 
regarding the revocation, as soon as possible. 
 
The member must also notify the Director General of the revocation as soon as 
possible, in order to enable the Director General’s records, relating to the 
person’s authorisation to drive status, to be updated.   
 
Proposed section 71F 
 
This section will enable a person, who has been given a disqualification notice 
under section 71C, to apply to a court for an order directing that the 
Commissioner of Police revoke the disqualification notice. 
 
The court may only make such an order where it is satisfied that there exist 
exceptional circumstances that warrant the revocation of the disqualification 
notice.  The onus is on the applicant to satisfy the court that such circumstances 
exist. 
 
The Commissioner of Police is to have a right to be heard when the court 
considers the application.  In order to enable the Commissioner to make 
submissions at this time, section 71F will require the applicant to provide the 
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Commissioner with details of the applicant and the exceptional circumstances at 
least 14 days before the application is heard by the court.  
 
The court will be empowered either to make the order or to refuse to make the 
order. 
 
If the court makes an order directing that the Commissioner of Police must 
revoke a disqualification notice, the court must notify the Director General of the 
order. 
 
Proposed section 71G 
 
This section will operate to revoke a disqualification notice, if a court either: 
 
• acquits a person of the offence that led to the giving of a disqualification 

notice; or  
• dismisses a charge that led to the giving of a disqualification notice. 
 
This section will also require a court to notify the Director General of the 
revocation, in order to enable the Director General’s records, relating to the 
person’s authorisation to drive status, to be updated. 
 
Proposed section 71H 
 
This section will provide that: 
 
• where a court convicts a person of an offence against section 63, 64 or 67, 

because of which offence the person was previously given a disqualification 
notice; and 

• as a result of that conviction, the court is required to impose a disqualification 
upon the person, 

 
the period of the disqualification imposed by the court is to be reduced by the 
period of disqualification to which the person was subject by virtue of the section 
71C disqualification notice. 
 
Sections 63, 64 and 67 set out minimum periods for which a court must 
disqualify a convicted offender.   
 
For example, where a court is required to impose a minimum period of 
disqualification of 6 months upon a convicted offender, and the convicted 
offender has previously been subject to a 2-month period of disqualification by 
virtue of a section 71C disqualification notice, the court must impose a minimum 
period of disqualification of 4 months.  The court will remain at liberty, however, 
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to impose a greater period of disqualification, if in its view this is appropriate 
given the circumstances of the offence. 
 

12. Section 76 amended 
 
Section 76 of the Road Traffic Act 1974 (“the Act”) enables a person who has 
been convicted of an offence under the Act, as a result of which a court has 
imposed a period of disqualification upon the person, to apply to a court for an 
order that the Director General grant the person an extraordinary licence.   
 
An extraordinary licence authorises a person who is subject to a disqualification 
to drive during the disqualification period. 
 
This clause will amend section 76 to impose more onerous requirements upon 
an applicant for the grant of an extraordinary licence. 
 
Presently, section 76 sets out waiting periods that vary in length according to the 
seriousness of the relevant offence and whether the offender has previously 
been convicted of other offences under the Act.  An applicant for the grant of an 
extraordinary licence must wait for the prescribed waiting period to elapse, 
following the imposition of the relevant disqualification, before being eligible to 
make an application. 
 
The court has discretion regarding whether or not to make the order.  In arriving 
at its decision, it is to have regard to various matters, including the safety of the 
public, the character of the applicant, the circumstances of the particular case, 
the nature of the offence or offences that gave rise to the relevant 
disqualification, the applicant’s conduct since the disqualification was imposed 
and the degree of hardship or inconvenience that the applicant and his or her 
family would suffer if the application were not successful. 
 
In the event that section 76 permits an application to be made within a relatively 
short timeframe following the conviction of a serious drink driving offence, 
section 76(12) requires an applicant to satisfy additional, more onerous 
requirements, before the court may make the order. 
 
The more onerous requirements require that the court be satisfied that the 
application is attended by circumstances of extreme hardship.  Section 76(3b) 
sets out when it is to be considered that an application is attended by such 
circumstances, and this is where the refusal of the application would: 
 
• deprive the applicant of the means of obtaining urgent medical treatment for 

an illness, disease or disability known to be suffered by the applicant or a 
member of the applicant’s family; or 
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• place an undue financial burden on the applicant or the applicant’s family, by 
depriving the applicant of his or her principal means of earning an income; or 

• deprive the applicant or a member of the applicant’s family of the only 
practicable means of travelling to or from the applicant’s or that person’s 
place of employment. 

 
Such applications are referred to as “special applications”. 
 
This clause will amend section 76 to impose these more onerous requirements 
upon all applicants for the grant of an extraordinary licence. 
 
Clauses 12(5) and 12(7) will amend section 76 to require an applicant for an 
extraordinary licence to satisfy the court that the application is attended by 
circumstances of extreme hardship.  They will provide that the court may not 
grant the application unless it is so satisfied.  They will also provide that, even if 
the court is so satisfied, the court will be empowered to refuse to make the order 
if it considers this proper having regard to the safety of the public, the character 
of the applicant, the circumstances of the case, the nature of the offence or 
offences that gave rise to the relevant disqualification, and the conduct of the 
applicant since the disqualification was imposed. 
 
Clauses 12(4), 12(6), 12(8), 12(9) and 12(10) will remove references in section 
76 to “special applications” as all applications will be subject to the same criteria. 
 
Clause 12(1) will provide that a person who has been given a disqualification 
notice pursuant to proposed new section 71C (see clause 11) will be ineligible to 
apply for the grant of an extraordinary licence.  
 
Clauses 12(2) and (3) will provide that, where: 
 
• a person has previously been given a disqualification notice pursuant to 

proposed new section 71C; and 
• the person has been convicted of the offence that led to the giving of the 

disqualification notice; and 
• a court has imposed a period of disqualification upon the convicted offender; 

and 
• the convicted offender is subject to that court-imposed disqualification period; 

and 
• the convicted offender wishes to make an application for the grant of an 

extraordinary licence, 
 
the applicable waiting period before the application may be made is to be 
reduced by a period corresponding with any period during which the applicant 
was disqualified by virtue of the section 71C disqualification notice. 
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13. Section 98A amended 

 
This clause is necessary because of clause 4 which will insert a new section 6AA 
in the Road Traffic Act 1974 (“the Act”). 
 
Section 6AA will empower the Commissioner of Police to delegate, by a written 
instrument, any of his or her powers or duties under the Act. 
 
This clause will delete sections 98A(6) and 98A(7), which empower the 
Commissioner to delegate his functions under section 98A.   
 
Section 98A concerns speed-measuring equipment used in determining when a 
driver has committed an offence of driving at a speed exceeding the applicable 
speed limit, and information gathered by such speed-measuring equipment that 
is to be used in evidence in proceedings for such an offence. 
 
Sections 98A(6) and 98A(7) are to be deleted as they will be superfluous when 
proposed section 6AA commences operation.  
 

14. Section 104K amended 
 
This clause will amend section 104K of the Road Traffic Act 1974 (“the Act”), 
which is in Part VIA of the Act that deals with the accumulation of demerit points 
as a consequence of the commission of certain offences under the Act and the 
consequences of the accumulation of demerit points. 
 
Under Part VIA, where a prescribed number of demerit points is recorded against 
a person, the Director General must give the person an “excessive demerit 
points notice” (see section 104I). 
 
A person who is given such a notice will be subject to a prescribed period of 
disqualification.  The prescribed period varies according to the number of demerit 
points recorded against the person, but will be a period of 3 months, 4 months or 
5 months (see section 104I(2)). 
 
The person may instead, however, make a “section 104J election”.  A person 
who makes such an election will not be subject to the prescribed period of 
disqualification.  Instead, the person will continue to be authorised to drive but, if 
the person commits an offence or offences that result in the recording of 2 or 
more demerit points against the person during the period of one year following 
making the election, the person will no longer be authorised to drive and will be 
subject to a period of disqualification that is equal to double the period to which 
the person would have been subject, if he or she had not made the election. 
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Colloquially, a person who makes such an election is spoken of as “being on a 
good [driving] behaviour period”. 
 
The idea behind “good behaviour periods” is to change a person’s driving 
behaviour by allowing the person to continue driving, but with a greater 
awareness of the need to obey road rules and the threat of a significant sanction 
for a breach of good behaviour. 
 
Presently, because of sections 104K and 104R, where a court convicts a person 
on a good behaviour period of an offence that was committed during the good 
behaviour period, and in respect of which the penalty includes a mandatory 
period of disqualification, there is a delay in the commencement of that period of 
disqualification.   
 
The reason for the delay is that, as these provisions currently operate: 
 
• a person makes a section 104J election; 
• at some point during the year following the making of the election, the person 

commits and is convicted of an offence, in respect of which the penalty 
includes a mandatory period of disqualification; 

• the court imposes the disqualification; 
• the commencement of the court-imposed disqualification period is postponed 

until the “double disqualification” period has ended (see section 104(2)); and 
• the Director General must give the person a notice which will end the section 

104J election, suspend the person’s authorisation to drive, impose the 
“double disqualification” period and state the day upon which the “double 
disqualification” period commences (see section 104K(1)). 

 
The delay can be a considerable one, because of the difficulties that the Director 
General may encounter in attempting to give someone a notice pursuant to 
section 104R.  Further, until the person is given the notice, the person continues 
to be authorised to drive, despite having been convicted by a court of an offence 
serious enough to carry with it a penalty including a mandatory period of 
disqualification. 
 
This clause will amend section 104K to provide for the following outcome 
instead, which will ensure the immediate removal of the convicted offender’s 
authorisation to drive: 
 
• a person makes a section 104J election; 
• at some point during the year following the making of the election, the person 

commits and is convicted of an offence, in respect of which the penalty 
includes a mandatory period of disqualification; 
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• the court imposes the disqualification; 
• section 104K operates to provide that the court-imposed disqualification will 

commence immediately and that the section 104J election will cease to apply; 
• the Director General will be required to give the person a notice imposing the 

“double disqualification” period (as is currently the case); 
• the “double disqualification” period will be postponed until the end of the 

court-imposed disqualification period; and 
• as a result, the person’s authorisation to drive will cease immediately the 

court convicts him or her of the relevant offence and imposes the relevant 
disqualification. 

 
15. Section 106A amended 

 
The Road Traffic Act 1974 (“the Act”) creates various offences.  The penalties 
that apply to persons convicted of some of these offences include mandatory 
periods of disqualification. 
 
Section 106A of the Act deals with the responsibilities of a court in imposing 
disqualifications upon convicted offenders, where the applicable penalty for an 
offence includes the imposition of a period of disqualification. 
 
Amongst other matters, section 106A provides that, where the Act requires a 
minimum period of disqualification to be imposed upon a convicted offender, the 
court must impose not less than that minimum period of disqualification. 
 
This clause will amend section 106A and is necessary because of clause 11. 
 
Clause 11 will insert new sections in the Road Traffic Act 1974 that will empower 
a member of the Police Force to give a person a notice that disqualifies the 
person from holding or obtaining a driver’s licence for a period of 2 months with 
immediate effect (a “disqualification notice”).   
 
Proposed new section 71C will empower the giving of the disqualification notice. 
 
Proposed new section 71H will provide that: 
 
• where a court convicts a person of an offence against section 63, 64 or 67, 

because of which offence the person was previously given a disqualification 
notice; and 

• as a result of that conviction, the court is required to impose a disqualification 
upon the person, 
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the period of the disqualification imposed by the court is to be reduced by the 
period of disqualification to which the person was subject by virtue of the section 
71C disqualification notice. 
 
Sections 63, 64 and 67 set out minimum periods for which a court must 
disqualify a convicted offender.   
 
For example, where a court is required to impose a minimum period of 
disqualification of 6 months upon a convicted offender, and the convicted 
offender has previously been subject to a 2-month period of disqualification by 
virtue of a section 71C disqualification notice, the court must impose a minimum 
period of disqualification of 4 months.  The court will remain at liberty, however, 
to impose a greater period of disqualification, if in its view this is appropriate 
given the circumstances of the offence. 
 
This clause will amend section 106A to accord with the provisions of proposed 
new section 71H.  It will provide that, notwithstanding the provisions of 
section 106A that would otherwise require the court to impose not less than the 
minimum period of disqualification upon a person convicted of a section 63, 64 or 
67 offence, the court is to reduce the period of disqualification by a period equal 
to the period of disqualification to which the convicted offender was previously 
subject by virtue of a section 71C disqualification notice. 
 

Part 3 – Road Traffic (Administration) Act 2008 amended 
 
16. Act amended 
 

This clause provides that all of the provisions of Part 3 of this Bill will amend the 
Road Traffic (Administration) Act 2008. 
 
The Road Traffic (Administration) Act 2008 has yet to commence operation.  It 
forms part of a suite of legislation for the reform of the Road Traffic Act 1974 
comprising the: 
 
• Road Traffic (Administration) Act 2008; 
• Road Traffic (Authorisation to Drive) Act 2008; 
• Road Traffic (Vehicles) Bill 2007; and 
• Road Traffic (Consequential Provisions) Bill 2007. 
 
All four pieces of legislation must commence operation simultaneously.  The 
latter two Bills have yet to pass. 
 
Pursuant to these reforms, the provisions of the Road Traffic Act 1974 dealing 
with administrative matters (such as delegations, evidence, sentencing and 
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liability, for example) will be transferred to the Road Traffic (Administration) Act 
2008. 
 
The amendments in Part 3 of this Bill are necessary to ensure that, when the 
reform legislation commences operation, amendments to the administrative 
provisions of the Road Traffic Act 1974 made by Part 2 of this Bill will not be lost.  
In order to provide for their continuation, Part 3 contains corresponding 
amendments to the relevant provisions of the Road Traffic (Administration) Act 
2008. 
 

17. Section 117 amended 
 
This clause corresponds with the amendments contained in clause 13 of this Bill 
to section 98A of the Road Traffic Act 1974. 
 
The provisions of section 98A of the Road Traffic Act 1974 will form the 
substance of section 117 of the Road Traffic (Administration) Act 2008, when the 
Road Traffic (Administration) Act 2008, the Road Traffic (Authorisation to Drive) 
Act 2008, the Road Traffic (Vehicles) Bill 2007 and the Road Traffic 
(Consequential Provisions) Bill 2007 commence operation. 
 
The amendments contained in this clause will ensure that the amendments 
contained in clause 13 will be maintained when that occurs. 
 

Part 4 – Road Traffic (Authorisation to Drive) Act 2008 amended 
 
18. Act amended 

 
This clause provides that all of the provisions of Part 4 of this Bill will amend the 
Road Traffic (Authorisation to Drive) Act 2008.   
 
The Road Traffic (Authorisation to Drive) Act 2008 has yet to commence 
operation.  It forms part of a suite of legislation for the reform of the Road Traffic 
Act 1974 comprising the: 
 
• Road Traffic (Administration) Act 2008; 
• Road Traffic (Authorisation to Drive) Act 2008; 
• Road Traffic (Vehicles) Bill 2007; and 
• Road Traffic (Consequential Provisions) Bill 2007. 
 
All four pieces of legislation must commence operation simultaneously.  The 
latter two Bills have yet to pass. 
 



V2 Explanatory memorandum - Road Traffic Legislation Amendment (Disqualification by Notice) Bill 2010 Page 19 
 

Pursuant to these reforms, the provisions of the Road Traffic Act 1974 dealing 
with driver licensing will be transferred to the Road Traffic (Authorisation to 
Drive) Act 2008. 
 
The amendments in Part 4 of this Bill are necessary to ensure that, when the 
reform legislation commences operation, amendments to the driver licensing 
provisions of the Road Traffic Act 1974 made by Part 2 of this Bill will not be lost.  
In order to provide for their continuation, Part 4 contains corresponding 
amendments to the relevant provisions of the Road Traffic (Authorisation to 
Drive) Act 2008. 
 

19. Section 17 amended 
 
This clause corresponds with the amendments contained in clause 5 of this Bill 
to section 51 of the Road Traffic Act 1974. 
 
The provisions of section 51 of the Road Traffic Act 1974 will form the substance 
of section 17 of the Road Traffic (Authorisation to Drive) Act 2008, when the 
Road Traffic (Administration) Act 2008, the Road Traffic (Authorisation to Drive) 
Act 2008, the Road Traffic (Vehicles) Bill 2007 and the Road Traffic 
(Consequential Provisions) Bill 2007 commence operation. 
 
The amendments contained in this clause will ensure that the amendments 
contained in clause 5 will be maintained when that occurs. 
 

20. Section 25 amended 
 
This clause is necessary because of the amendments to section 76 of the Road 
Traffic Act 1974 that are contained in clause 12 of this Bill. 
 
Section 76 deals with applications for the grant of extraordinary licences.  In part, 
cause 12 will remove references in section 76 to “special applications”.   
 
The provisions of section 76 of the Road Traffic Act 1974 will form the substance 
of sections 25 to 31 inclusive of the Road Traffic (Authorisation to Drive) Act 
2008. 
 
This clause will remove references in section 25 of the Road Traffic 
(Authorisation to Drive) Act 2008 to “special applications” to ensure that the 
amendments contained in clause 12 will be maintained when the Road Traffic 
(Authorisation to Drive) Act 2008 commences operation. 
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21. Section 27 amended 
 
This clause is necessary because of the amendments to section 76 of the Road 
Traffic Act 1974 that are contained in clause 12 of this Bill. 
 
Section 76 deals with applications for the grant of extraordinary licences.  Clause 
12 will remove references in section 76 to “special applications”.   
 
The provisions of section 76 of the Road Traffic Act 1974 will form the substance 
of sections 25 to 31 inclusive of the Road Traffic (Authorisation to Drive) Act 
2008. 
 
This clause will ensure that the amendments to section 76 of the Road Traffic 
Act 1974 contained in clause 12(1) will be maintained in the section 27 of the 
Road Traffic (Authorisation to Drive) Act 2008 when the Road Traffic 
(Authorisation to Drive) Act 2008 commences operation.   
 

22. Section 28 amended 
 
This clause is necessary because of the amendments to section 76 of the Road 
Traffic Act 1974 that are contained in clause 12 of this Bill. 
 
Section 76 deals with applications for the grant of extraordinary licences.  Clause 
12 will remove references in section 76 to “special applications”.   
 
The provisions of section 76 of the Road Traffic Act 1974 will form the substance 
of sections 25 to 31 inclusive of the Road Traffic (Authorisation to Drive) Act 
2008. 
 
This clause will ensure that the amendments to section 76 of the Road Traffic 
Act 1974 contained in clause 12(3) will be maintained in the section 28 of the 
Road Traffic (Authorisation to Drive) Act 2008 when the Road Traffic 
(Authorisation to Drive) Act 2008 commences operation.   
 

23. Section 29 amended 
 
This clause is necessary because of the amendments to section 76 of the Road 
Traffic Act 1974 that are contained in clause 12 of this Bill. 
 
Section 76 deals with applications for the grant of extraordinary licences.  In part, 
clause 12 will remove references in section 76 to “special applications”.   
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The provisions of section 76 of the Road Traffic Act 1974 will form the substance 
of sections 25 to 31 inclusive of the Road Traffic (Authorisation to Drive) Act 
2008. 
 
This clause will remove reference in section 29 of the Road Traffic (Authorisation 
to Drive) Act 2008 to “special applications” to ensure that the amendments 
contained in clause 12 will be maintained when the Road Traffic (Authorisation to 
Drive) Act 2008 commences operation. 

 
24. Section 30 amended 
 

This clause corresponds with the amendments contained in clauses 12(5), (6) 
and (7) of this Bill to section 76 of the Road Traffic Act 1974. 
 
The provisions of section 76 of the Road Traffic Act 1974 will form the substance 
of sections 25 to 31 inclusive of the Road Traffic (Authorisation to Drive) Act 
2008, when the Road Traffic (Administration) Act 2008, the Road Traffic 
(Authorisation to Drive) Act 2008, the Road Traffic (Vehicles) Bill 2007 and the 
Road Traffic (Consequential Provisions) Bill 2007 commence operation. 
 
The amendments contained in this clause will ensure that the amendments 
contained in clauses 12(5), (6) and (7) will be maintained when that occurs. 

 
25. Section 31 replaced 

 
This clause is necessary because of the amendments to section 76 of the Road 
Traffic Act 1974 that are contained in clause 12 of this Bill. 
 
Section 76 deals with applications for the grant of extraordinary licences.  In part, 
clause 12 will remove references in section 76 to “special applications”.   
 
The provisions of section 76 of the Road Traffic Act 1974 will form the substance 
of sections 25 to 31 inclusive of the Road Traffic (Authorisation to Drive) Act 
2008. 
 
This clause will remove references in section 31 of the Road Traffic 
(Authorisation to Drive) Act 2008 to “special applications” to ensure that the 
amendments contained in clause 12 will be maintained when the Road Traffic 
(Authorisation to Drive) Act 2008 commences operation. 
 

26. Section 36 amended 
 
This clause is necessary because of the amendments to section 76 of the Road 
Traffic Act 1974 that are contained in clause 12 of this Bill. 
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Section 76 deals with applications for the grant of extraordinary licences.  In part, 
clause 12 will remove references in section 76 to “special applications”.   
 
This clause will remove references in section 36 of the Road Traffic 
(Authorisation to Drive) Act 2008 to “special applications” to ensure that the 
amendments contained in clause 12 will be maintained when the Road Traffic 
(Authorisation to Drive) Act 2008 commences operation. 
 

27. Section 37 amended 
 
This clause is necessary because of the amendments to section 76 of the Road 
Traffic Act 1974 that are contained in clause 12 of this Bill. 
 
Section 76 deals with applications for the grant of extraordinary licences.  In part, 
clause 12 will remove references in section 76 to “special applications”.   
 
This clause will remove references in section 37 of the Road Traffic 
(Authorisation to Drive) Act 2008 to “special applications” to ensure that the 
amendments contained in clause 12 will be maintained when the Road Traffic 
(Authorisation to Drive) Act 2008 commences operation. 
 

28. Section 52 amended 
 
This clause is necessary because of the amendments to section 104K of the 
Road Traffic Act 1974 that are contained in clause 14 of this Bill. 
 
Section 104K concerns persons who have been given an “excessive demerit 
points notice”, who have made an election relating to a “good behaviour period” 
and who have offended during that good behaviour period.   
 
The provisions of section 104K will form the substance of section 52 of the Road 
Traffic (Authorisation to Drive) Act 2008, when the Road Traffic (Administration) 
Act 2008, the Road Traffic (Authorisation to Drive) Act 2008, the Road Traffic 
(Vehicles) Bill 2007 and the Road Traffic (Consequential Provisions) Bill 2007 
commence operation. 
 
The amendments contained in this clause will ensure that the amendments 
contained in clause 14 will be maintained when that occurs. 

 
29. Section 67 amended 

 
This clause is necessary because of the amendments to section 76 of the Road 
Traffic Act 1974 that are contained in clause 12 of this Bill. 
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Section 76 deals with applications for the grant of extraordinary licences.  In part, 
clause 12 will remove references in section 76 to “special applications”.   
 
This clause will remove reference in section 67(4) of the Road Traffic 
(Authorisation to Drive) Act 2008 to “special applications” to ensure that the 
amendments contained in clause 12 will be maintained when the Road Traffic 
(Authorisation to Drive) Act 2008 commences operation. 
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