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LOCAL GOVERNMENT AMENDMENT BILL 2013 
 
EXPLANATORY MEMORANDUM 
 
OVERVIEW OF THE BILL 
 

The Local Government Amendment Bill 2013 makes several legislative changes to 

the Local Government Act 1995 in line with the Government’s Metropolitan  

Reform Agenda. 

The aim of the reforms is to build a local government sector with the ability to 

operate at best practice levels and to deliver optimal services to communities 

throughout the metropolitan region.  

The structural reforms will deliver more efficient and effective systems of governance 

at the local level. It is anticipated that this outcome will also lead to long term savings 

to the community, industry and government. 

The primary purpose of this Bill is to introduce a number of regulatory changes to the 

local government sector for the purposes of facilitating the Government’s 

Metropolitan Reform Agenda. 

The Bill also makes several amendments which are not directly connected to 

Metropolitan Reform, but contribute to the legislative reform of the Act generally. 

The key amendments provide for the following: 

 Allowing the Minister to advise the Local Government Advisory Board on any 
Government policy that may be relevant to a particular inquiry; 

 Increasing the discretion of the Advisory Board regarding submission periods; 

 Expanding the membership of the Advisory Board to provide for additional 
sector and community representation; 

 Providing the Local Government Standards Panel with the discretionary 
power to dismiss frivolous or vexatious complaints; 

 Providing for the withdrawal of complaints made to the Standards Panel; 

 Removing an electoral offence relating to defamatory statements during 
elections;  

 Clarifying aspects of the recent legislative reforms relating to elected member 
fees and allowances; and 

 Ensuring consistency in provisions which limit the termination payments of 
local government CEOs and officers to one year’s remuneration. 
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CLAUSE NOTES 
 
Contained below is a brief description of each clause contained in the Local 
Government Amendment Bill 2013. 
 

Part 1 – Preliminary 

This Part contains the title and the relevant commencement provisions. 
 

Clause 1 - Short title 

Clause 1 cites the short title of the Act. 
 
 
Clause 2 - Commencement 

This clause cites the commencement of the Act.  Sections 1 and 2 will commence on 
the day on which this Act receives the Royal Assent.  The rest of the Act will 
commence on the following day. 

 

Part 2 — Local Government Act 1995 amended 

This Part contains amendments to the Local Government Act 1995. 
 
 
Clause 3 – Act amended 

This clause provides that the Bill amends the Local Government Act 1995. 

 

Clause 4 – Section 2.46 inserted 

This clause inserts a new section into Part 2 Division 8. 

Section 2.46 provides that –  

 the Minister may, in writing, advise the Local Government Advisory Board 
about any general or specific policy of the Government relating to local 
governments; 

 In carrying out its functions under the Act, the Board does not have to act in 
accordance with any Government policy provided by the Minister; and 

 The text of any Government policy provided to the Board under this section 
must be included in the Board’s annual report. 

This amendment will provide the Minister with the power to advise the Board on 

Government policy that may be relevant to the Board’s inquiries.  This will ensure 

that the Board can take all relevant matters into consideration when making its 

recommendations to the Minister. 
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Clause 5 – Section 4.88 amended 

This clause deletes existing section 4.88(1)(b) and (3) and reformats the remainder 

of that section. 

As a result of this amendment, it will no longer be an offence under the Local 

Government Act to make or publish false or defamatory statements during an 

election period.   

This amendment has been requested by the Western Australian Electoral 

Commission.  

Legal advice has been received that section 4.88(1)(b) may violate the implied 

freedoms of political communication provided by the State and Federal Constitution. 

It is highly likely that the clause is invalid and would not survive a legal challenge. 

It is also arguable that section 4.88(1)(b) is no longer necessary, as defamation now 

falls under more contemporary legislation such as the Defamation Act 2005. 

 

Clause 6 – Section 5.99A amended 

This clause amends section 5.99A by making minor technical changes and inserting 
a new subsection. 

A local government will now only have the power to pay an annual allowance to 
eligible council members. 

The new subsection provides that a council member is only eligible for an annual 
allowance under this section where – 

(a) If the allowance is paid in advance, it is reasonably likely that the council 
member will incur expenses of that type during the period to which the 
allowance relates; or 

(b) If the allowance is not paid in advance, the council member has actually 
incurred expenses of that type during the period to which the allowance 
relates. 

The purpose of this amendment is to ensure that local governments will only pay 

annual allowances to council members in reasonable and justifiable circumstances. 

This is complemented by additional amendments set out in clause 7 below. 

 

Clause 7 – Section 5.102AA to 5.102AC inserted 

This clause inserts several new sections into Part 5 Division 8. 

Section 5.102AA provides that the Salaries and Allowances Tribunal may make 

determinations that provide for proportional payments of allowances or fees in 

circumstances where a person only holds office for part of the year to which the 

payment relates. 
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Section 5.102AB provides that Regulations may be made relating to the recovery of 

advance payments of annual allowances or annual fees made to a person who 

subsequently ceases to hold office during the period to which the payment relates. 

Section 5.102AC provides that Part 5 Division 8 applies to regional local 

governments and is to be taken as having always applied in that manner. 

The primary purpose of this amendment is to provide further powers to the Governor 

and the Salaries and Allowances Tribunal to regulate the payment of elected 

member fees and allowances by local governments. 

It is intended that this additional regulation will ensure that elected member fees and 

allowances are paid by local governments in a reasonable manner and recovered 

from elected members where appropriate. 

The amendment is also designed to remove any ambiguity as to whether Part 5 

Division 8 of the Act applies to regional local governments. 

 

Clause 8 – Section 5.110A inserted 

This clause inserts a new section into Part 5 Division 9 which deals with the conduct 

of certain officials. 

Clause 5.110A provides that a person who makes a complaint to the Local 

Government Standards Panel can withdraw the complaint at any time prior to the 

Panel concluding its investigation under section 5.110 of the Act. 

Clause 5.110A also provides for the following –  

 A withdrawal of a complaint must be in writing and must be sent to the 
appointed member of the primary standards panel;  

 If the complaint is withdrawn, a written acknowledgement must be sent to the 
person withdrawing the complaint and the council member to whom the 
complaint relates; 

 The withdrawal of a complaint will release the panel from any legislative 
obligation to investigate the matter to which the complaint relates; 

 The withdrawal of a complaint will prevent the making of any further complaint 
regarding the same subject, unless the appointed member is satisfied that it is 
appropriate to do so;  

 Where a complaint has been withdrawn, the appointed member has the 
discretion to have the standards panel deal with the complaint as if it had not 
been withdrawn; and  

 In the event that the panel continues to deal with a withdrawn complaint, the 
appointed member must notify the parties and the complaints officer. 

Prior to this amendment the panel was required to fully investigate a complaint even 

when it was subsequently withdrawn. This led to significant strain on the panel’s 

resources and time. 
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As a result of the amendment, the panel will now have the discretion not to 

investigate complaints after they have been withdrawn. The panel will retain the 

discretion to investigate such complaints if circumstances deem it appropriate. 

 

Clause 9 – Section 5.110 amended 

This clause amends section 5.110 so that – 

(a) the Local Government Standards Panel may refuse to deal with a complaint if 
the Panel is satisfied that the complaint is frivolous, vexatious, misconceived 
or without substance; and  

(b) if the Local Government Standards Panel refuses to deal with a complaint, it 
must give notice of its reasons for doing so.  

Prior to this amendment, the Local Government Standards Panel was required to 
fully investigate complaints even where it was subsequently determined that the 
complaint was not genuine. The purpose of this amendment is to provide the 
Standards Panel with increased discretion regarding the matters that it chooses to 
investigate.  

 

Clause 10 – Schedule 2.1 clause 1 amended 

This clause inserts a new definition into Schedule 2.1: 

metropolitan proposal means a proposal that directly affects a local 
government that is located within the metropolitan area; 

This definition is significant to the following clauses which directly relate to the 
Government’s Metropolitan Reform Agenda. 

The definition links to the definition of “metropolitan area” that is present in the Act, 
which has the same meaning as “metropolitan region” as defined in the  
Planning and Development Act 2005. 

 

Clause 11 – Schedule 2.1 clause 3 amended 

This clause amends Schedule 2.1 clause 3 by replacing subclause (4) and inserting 
new subclauses (5) and (6). 

As a result of this amendment, the Local Government Advisory Board will gain the 
discretion to defer a formal inquiry into a proposal where the Board knows or 
reasonably anticipates that the inquiry may be combined with another related 
proposal.  

A deferral made under this clause may be for whatever period the Board considers 
appropriate.  

Any decision by the Board to defer an inquiry or to vary or rescind a deferral under 
this clause must be made with an absolute majority of the Board. 

It is anticipated that a significant number of proposals will be submitted to the 
Advisory Board as a result of the metropolitan reform process. This amendment is 
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designed to increase the Board’s ability to manage these proposals and the 
subsequent inquiries that will follow. 

This amendment is designed to operate in conjunction with the amendments set out 
in clause 12 below. 

 

Clause 12 – Schedule 2.1 clause 4A inserted 

This clause amends Schedule 2.1 by inserting a new clause. 

Clause 4A provides that the Advisory Board may decide to conduct a combined 
inquiry into 2 or more proposals if the Board considers that the proposals are related. 

Any decision under this clause must be made with an absolute majority of the Board. 

In the event that such a decision is made, the Act will apply to the separate 
proposals as if they were one proposal. 

During the metropolitan reform process, it is expected that a significant number of 
proposals will be submitted to the Board. Many of these proposals may relate to the 
same local government districts or be otherwise related to other proposals. 

As a result of this amendment, the Board will have the power to hold joint inquiries 
into related proposals rather than holding separate inquiries for each proposal. This 
will allow the Board to streamline the inquiry process and ensure that proposals are 
dealt with in an efficient manner. 

 

Clause 13 – Schedule 2.1 clause 4 amended 

This clause amends Schedule 2.1 clause 4 so that it is subject to Schedule 2.1 
clause 5A. 

Schedule 2.1 clause 4 currently requires the Board to provide for a six week 
submission period as part of an inquiry. This amendment is designed to operate in 
conjunction with the amendments set out in clause 14 below. 

 

Clause 14 – Schedule 2.1 clause 5A inserted 

This clause amends Schedule 2.1 by inserting a new clause. 

Clause 5A will apply to any metropolitan proposal reported on by the Advisory Board 
for the period that – 

(a)  begins on the day that Part 2 of the Bill commences; and 

(b)  ends on 31 December 2016 or a later date as appointed by order of the 
Governor. 

Where the clause applies to a proposal, it provides the Board with the flexibility to 

alter the submission period regarding that proposal.  

Clause 5A also provides that any order made by the Governor under this clause is 
subsidiary legislation for the purposes of the Interpretation Act 1984. 
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This amendment is designed to only affect metropolitan proposals and will only 
operate for a temporary period. While the Governor will have the ability to make an 
order to extend the exemption period beyond 31 December 2016, any such order will 
need to be approved by Parliament. 

 

Clause 15 – Schedule 2.1 clause 5 amended 

This clause makes consequential amendments to Schedule 2.1 clause 5.  

As a result of the amendment, clause 5 will now be subject to clause 5A(2). 

 

Clause 16 – Schedule 2.1 clause 6 amended 

This clause amends Schedule 2.1 clause 6 by inserting a new subclause. 

As a result of the amendment, the requirements of clause 6(2) will not apply where – 

(a) the matter relates to a proposal to which clause 5A applies; and 

(b) the Board decides that, in the circumstances, compliance with clause 6(2) 
would serve no useful purpose. 

Any decision made under this clause will require an absolute majority of the Board. 

 
Clause 17 – Schedule 2.1 clause 11 amended 

This clause amends Schedule 2.1 clause 11 by inserting a new subclause. 

The amendment provides for the maximum amount of compensation that may be 

paid to local government employees who have their contract of employment 

terminated or varied as the result of an amalgamation and aligns this with the 

existing termination provisions in the Act. 

As a result of the amendment, an employee to which clause 11 applies will be 

entitled to the following amounts –  

(a) where the employee’s employment is governed by a written contract in 
accordance with section 5.39 and this employment is terminated  - the lesser 
of the value of one year’s remuneration under the contract or the value of  the 
remainder of the contract; 

(b) in any other case where an employee is terminated - the value of the person’s 
final annual remuneration as calculated in accordance with regulation 19A of 
the Local Government (Administration) Regulations 1996;  

(c) in the case where a person’s contract of employment is varied – the amount 
that the person would have been entitled to if the person’s contract of 
employment had been terminated before the expiry date. 

Combined with the existing provisions in the Act and the Local Government 

(Administration) Regulations 1996, this will ensure that CEOs and senior employees 

who have their contract varied or terminated as a result of an amalgamation will be 

entitled to a maximum compensation of one year’s remuneration.  
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The purpose of the amendment is to ensure that termination payment provisions are 

consistently applied under the Act.  

 

Clause 18 – Schedule 2.5 clause 2 amended 

This clause amends Schedule 2.5 clause 2. 

As a result of the amendment, the following changes will be made to the 

membership of the Local Government Advisory Board – 

(a) the number of Board members will be increased from five to nine;  

(b) two of these additional members will be appointed from a list nominated by 
the Western Australian Local Government Association (WALGA); and 

(c) the remaining two additional members will be nominated by the Minister to 
represent the interests of the community. 

This amendment is designed to increase the level of sector and community 

representation on the Board.  

 

Clause 19 – Schedule 2.5 clause 3 amended 

This clause makes consequential amendments to Schedule 2.5 clause 3. 

As a result of the amendment, deputies will be able to be appointed for the additional 

members who will be appointed to the Board under Schedule 2.5 clause 2.  

 

Clause 20 – Schedule 2.5 clause 4 amended 

This clause makes consequential amendments to Schedule 2.5 clause 4. 

As a result of amendments made by the Bill, the membership of the Advisory Board 

is being increased from five to nine. Two of these additional members are to be 

appointed from a list of people nominated by WALGA. 

Under the current Act, WALGA must provide a list of nine people. As a result of this 

amendment, the number of nominees in the list is to increase to twelve people.  

 

Clause 21 – Schedule 2.5 clause 7 amended 

This clause amends Schedule 2.5 clause 7. 

As a result of the amendment, the quorum of the Advisory Board will be increased 

from three members to five members. This amendment is designed to account for 

the fact that the Board’s membership will be increased to nine members. 
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Clause 22 – Schedule 2.5 clause 11 amended 

This clause amends Schedule 2.5 clause 11. 

As a result of the amendments – 

(a) The number of committee members will be increased from five to nine, to 
ensure that committees have the same proportion of representation as the 
Board itself; 

(b) a committee appointed by the Advisory Board under Schedule 2.5 clause 11 
must include the 2 community representatives nominated to the Board under 
Schedule 2.5 clause 2(da);  

(c) the quorum of any committee appointed under Schedule 2.5 clause 11 will be 
increased from three members to five members; and 

(d) the Advisory Board will be able to appoint a deputy for the additional members 
of the committee. 

The purpose of this amendment is to ensure that there is sufficient sector and 

community representation on any committee formed by the Board. The amendment 

will also increase the quorum of committees to account for the increase in the 

membership of the Board.  

 

Clause 23 – Schedule 9.3 Division 3 inserted 

This clause will amend Schedule 9.3 by inserting a new Division.  

Division 3 provides for transitional matters relating to the implementation of the Bill 

and consists of four clauses: 

 Clause 45 provides the definition of “amending Act” for the purposes of this 
Division. 

 Clause 46 provides that sections 5.110A and 5.110 of the Act will apply to any 
complaint to the standards panel whether made before or after Part 2 of the 
Bill comes into operation. 

 Clause 47 provides that clauses 3 and 5A of Schedule 2.1 apply to any 
proposal made before or after Part 2 of the Bill comes into operation. 

 Clause 48 provides that Schedule 2.1 clause 11(5A) applies to any 
termination or variation of a contract of employment whether entered into 
before or after Part 2 of the Bill comes into operation. 

The amendments contained in the Bill make a number of significant changes relating 

to the regulation of the local government sector.  

The purpose of these amendments is to ensure that the legislative changes will 

apply to the sector in a uniform manner, irrespective of whether a particular event 

occurred prior to the commencement of the Bill or not. 

 


