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Glossary
APPEA

Australian Petroleum Production and Exploration Association Ltd (Western
Region)

Bill

Petroleum and Geothermal Energy Legislation Amendment Bill 2013

Carbon dioxide

CO2 (a greenhouse gas substance)

CME

The Chamber of Minerals and Energy of Western Australia

Committee

Legislative Council Standing Committee on Legislation

DMP

Department of Mines and Petroleum

GHG

Greenhouse gas substances [Defined at Box 1 (p10) of this report]

GHG operation

Greenhouse gas substance operation [Defined at Box 3 (p14) and Appendix
3 of this report]

LAA

Land Administration Act 1997

Magistrates Court

Magistrates Court of Western Australia

Minister

Minister for Mines and Petroleum

PGA

Pastoralists and Graziers Association of Western Australia

PGERA

Petroleum and Geothermal Energy Resources Act 1967

Public Administration
Committee’s inquiry

Parliament of Western Australia, Legislative Council, Standing Committee
on Public Administration and Finance, Inquiry into the impact of State
Government actions and processes on the use and enjoyment of freehold
and leasehold land in Western Australia.

Public Administration
Committee’s 2004
Report

Parliament of Western Australia, Legislative Council, Standing Committee
on Public Administration and Finance, Report 7, The Impact of State
Government Actions and Processes on the Use and Enjoyment of Freehold
and Leasehold Land in Western Australia, May 2004.

SAT

State Administrative Tribunal

WAFF

The Western Australian Farmers Federation (WAFarmers)

EXECUTIVE SUMMARY, FINDINGS AND RECOMMENDATIONS
EXECUTIVE SUMMARY
1

On 17 September 2013, the Legislative Council referred clauses 11 and 12 of the
Petroleum and Geothermal Energy Legislation Amendment Bill 2013 (Bill) to the
Standing Committee on Legislation for its consideration and report.

2

This 170 clause Bill amends the Petroleum and Geothermal Energy Resources Act
1967 (PGERA) to provide for the onshore geological storage of greenhouse gas
substances (GHG) and the Petroleum Pipelines Act 1969 to provide for the transport
of GHG. The Bill also deals with property rights for greenhouse gas storage
formation, retention and injection licences and injection, site closure and long-term
liability issues.

3

The Bill is the second legislative instrument that provides for the regulation of GHG
substances in Western Australia since the Barrow Island Act 2003.

4

Clause 11 of the Bill proposes to insert a section 11(2A) into PGERA and amend
section 11(2) of PGERA to provide the Minister for Mines and Petroleum (Minister)
with the same power to enter private land and apply the same compensation rights to
affected landowners and people with an interest in the land, to that which applies to
searching for and conducting petroleum or geothermal energy resource operations.

5

Clause 11 of the Bill will amend section 11 of PGERA to provide:


A right to access land - The Minister will be provided with the power to enter
onto and occupy any land in Western Australia, temporarily or permanently,
to carry on ‘GHG operations’ (as defined in the Bill);



Compensation – Compensation will be payable to occupiers or persons with
an estate or interest in the land entered onto by the Minister. Other provisions
in PGERA also set out compensation payable.



A compensation framework – Compensation claims shall be made, dealt with
and determined under Part 10 of the Lands Administration Act 1997.

6

The Department of Mines and Petroleum (DMP), in accordance with their land policy,
do not propose to rely on the Minister authorising entry onto land under section 11.

7

Section 11 has not been used since PGERA’s enactment. It is seen as a reserve power
and a strategic provision. DMP’s policy and practice has been to undertake
community engagement, negotiation and agreement with affected private landowners
and titleholders that settles compensation before access to land or land is taken.
i
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8

DMP actively support the principle of consultation and negotiation and recommends a
template agreement between parties that clarifies each party’s obligation.

9

The Pastoralists and Graziers Association of Western Australia supports a code of
conduct that enables direct negotiation between the landholder and petroleum and gas
companies over matters of individual interest.

10

The Committee did not identify any substantive issues with clause 11 and considers
this clause appropriate.

11

The amendments proposed by clause 11 will provide the same rights and
compensation framework applying to petroleum or geothermal energy resource
operations to public and private landowners and occupiers impacted by GHG
exploration and operations. It will also provide compensation for future damage.

12

Whilst clause 12 does not directly relate to GHG operations or compensation, it does
specify the rights of GHG licensees and permit holders in regard to GHG exploration
and storage activities. The Committee did not identify any issue with clause 12.

FINDINGS AND RECOMMENDATIONS
13

Findings and Recommendations are grouped as they appear at the page indicated:

Page 17
Finding 1: The language used to describe land in clause 11 of the Bill and section 11 of
the Petroleum and Geothermal Energy Resources Act 1967 is no longer used in the Land
Administration Act 1997. Contemporary drafting language to describe land should be
adopted.
Page 17
Recommendation 1: The Committee recommends that the Legislative Council amend
clause 11(1) of the Bill (which proposes to insert section 11(2A) into the Petroleum and
Geothermal Energy Resources Act 1967) to insert terminology to describe land that is
consistent with the terminology used in the Land Administration Act 1997.
Page 17
Recommendation 2: The Committee recommends that the Legislative Council amend
section 11(1) of the Petroleum and Geothermal Energy Resources Act 1967 to insert
terminology to describe land that is consistent with the terminology used in the Land
Administration Act 1997.
Page 28
Recommendation 3: The Committee recommends that clause 11 of the Bill be adopted,
subject to the amendments proposed in Recommendation 1.
ii
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Page 29
Recommendation 4: The Committee recommends that clause 12 of the Bill be adopted
as printed.

iii

CHAPTER 1
INTRODUCTION
REFERRAL AND INVESTIGATIONS
1.1

On 17 September 2013, the Legislative Council referred clauses 11 and 12 of the
Petroleum and Geothermal Energy Legislation Amendment Bill 2013 (Bill) to the
Committee for its consideration and report by 19 November 2013.

1.2

The Bill amends the Petroleum and Geothermal Energy Resources Act 1967
(PGERA) in relation to the activities of greenhouse gas substance (GHG) operations.

1.3

On moving his motion to refer the Bill, Hon Colin Holt MLC noted that:
The state’s petroleum legislation has been adopted as the vehicle for
the bill because greenhouse gas storage uses many of the same
technologies as the petroleum industry. Many of the provisions in the
bill follow the existing petroleum legislative regime.1
I do not think landholder’s rights have always been clear. Let us use
this bill to examine that aspect and how we should treat
compensation. …
With regard to negotiating for compensation … landowners are on an
unequal footing when negotiating with a potential geosequestration
proponent. They need to be on an equal footing when they negotiate
with a multinational petroleum company or large Australian fracking
company.2

1.4

In late September 2013, the Committee sought submissions from stakeholders and
wrote to Hon Bill Marmion MLA, Minister for Mines and Petroleum, Hon Brendan
Grylls MLA, Minister for Lands, and Hon Michael Mischin MLC, Attorney General,
advising of the inquiry. There was also media coverage of the inquiry. On 16 October
2013, the Committee held public hearings with representatives from the Department of
Mines and Petroleum (DMP) and Department of Lands.

1.5

Stakeholders invited to make a submission, submissions received and details of the
witnesses who appeared at the public hearings are listed at Appendix 1.

1

Hon Colin Holt MLC, Legislative Council, Parliamentary Debates (Hansard), 17 September 2013,
p4115.

2

Ibid, p4116.

1
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THE COMMITTEE’S APPROACH AND FOCUS
1.6

The Committee’s objective in undertaking the inquiry was to consider in detail the
operational effect of clauses 11 and 12 of the Bill and to present its research, findings
and recommendations to the Legislative Council for its consideration, so that the
House has this information available when it next considers the Bill.

1.7

In undertaking its role, the Committee has chosen to have regard to the Fundamental
Legislative Principles listed at Appendix 2. The principle most relevant to the current
inquiry is principle 9 which raises the principle of ‘fair compensation’, although in a
different context.

1.8

The Committee’s focus during this inquiry was on the operational effect of the
amendments clause 11 proposes to make to section 11 of PGERA. The proposed
section 11(2A) provides for the Minister by his officers, agents or workmen to carry
on GHG operations, and for such purposes, provides the power to enter upon and
occupy, either temporarily or permanently, any vacant Crown land or any other land.
The proposed amendment to section 11(2) provides that compensation is payable to
the occupier of the land and to any person having an estate or interest therein for any
interference with the use of the land by the occupier, with operations carried on
thereon or for any damage to or interference with any improvement on the land.

1.9

The Committee examined the powers of the Minister to enter (access) and take3
private and public land and whether the compensation provided by clause 11 is
available for affected private property owners, occupiers and those with an interest in
the land.

1.10

The Committee also examined clause 12 of the Bill and the effect of various
amendments to several sections referred to in the provision.

1.11

During the inquiry, the Committee considered:

3

2



The existing statutory right of the Crown to ownership of minerals found in
the land and the inclusion of the Bill’s ownership by the Crown of potential
GHG exploration and injection sites.



The legal framework that empowers the State to provide compensation to
affected landowners and occupiers.



Compensation available and the statutory process for applying for
compensation under the PGERA and Land Administration Act 1997 (LAA)
for affected landowners and occupiers.

Land taken has a specific meaning in the Land Administration Act 1997. Terminology previously used
was resumed or requisitioned. Taking land is distinguishable from the power to enter land proposed by
clause 11.
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1.12

CHAPTER 1: Introduction



Submissions received during the course of the inquiry (see Appendix 1).



The substantial work undertaken by the Parliament of Western Australia,
Legislative Council Standing Committee on Public Administration and
Finance during its inquiry into the impact of State Government actions and
processes on the use and enjoyment of freehold and leasehold land in Western
Australia (reported in Report 7, May 2004) (Public Administration
Committee’s inquiry) and the subsequent Western Australian Law Reform
Commission report4 that inquired into compensation for injurious affection for
affected private landowners.



Whether any improvements had occurred to improve access to compensation
(through advice and information, codes of conduct and agreements) since the
Public Administration Committee’s inquiry.

To provide context to this inquiry, the Committee provides the following background
on the legal basis for compensation and past inquiries on land compensation.

LEGAL BASIS FOR COMPENSATION
1.13

The Western Australian Constitution Act 1889 does not contain a provision similar to
section 51(xxxi) of the Commonwealth of Australia Constitution Act, which provides
the guarantee that property must be acquired ‘on just terms’ in the event of the
Commonwealth acquiring property from the State or any person.

1.14

The High Court decision of New South Wales v Commonwealth (1915) 20 CLR 54
held that the sovereignty of each State Parliament empowers it to take or acquire land
with or without payment of compensation.

1.15

Western Australia does, however, provide compensation for land that is accessed or
resumed by the Crown. The power vested in this State to take land or interests in land
is set out in Part 9 of the LAA and the compensation entitlement of owners of interests
in land taken under Part 9 is set out in Part 10 of the LAA. PGERA also sets out
compensation payable under that Act and clause 11 of the Bill proposes to apply the
compensation process set out in Part 10 of the LAA.

PAST INQUIRIES ON LAND COMPENSATION
1.16

Part 9 and Part 10 of LAA were reviewed in 2004 by the Standing Committee on
Public Administration and Finance during its inquiry into the impact of State
Government actions and processes on the use and enjoyment of freehold and leasehold

4

Law Reform Commission of Western Australia, Compensation for Injurious Affection, Project 98,
July 2008.
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land in Western Australia. That inquiry comprehensively examined landowner’s rights
to apply for compensation and the process of applying for compensation.
1.17

The 2004 Government Response5 to the Standing Committee on Public
Administration and Finance’s6 inquiry reflected a commitment to improve
communication and information for affected landowners. The Government Response
to the report also supported a Code of Conduct and access agreement between mining
companies and farmers that clearly spelt out each party’s obligations and rights. The
Department of Lands and DMP informed the Committee that information freely
available on their websites detailed the processes and procedures for applying for
compensation.7

1.18

The Committee also noted that Mr Gary Fenner, the then Valuer General, advised the
Public Administration Committee’s inquiry in 2003, in relation to the price paid to
landowners in the event of negotiated purchase (compared to compulsory acquisition):
from my experience [negotiated] settlements are often as much as fifty
percent below the original claims and in the range of twenty to thirty
percent above the original offer because of add on items identified
during negotiation. This translates in some cases into the full
settlement of claims under all heads of compensation and solatium
being as much as double the base land value for small areas with a
lesser loading on larger areas. Interestingly, the private sector when
confronted with the urgent need to acquire land for large projects has
used a simple formula of double land value with no add on items.8

1.19

The Law Reform Commission of Western Australia’s report Compensation for
Injurious Affection (July 2008)9 also considered provisions of LAA for those seeking
compensation for compulsory acquisition by the State.

5

Response of the Western Australian Government to the Western Australian Legislative Council Standing
Committee on Public Administration and Finance in relation to The Impact of State Government Actions
and Processes on the Use and Enjoyment of Freehold and Leasehold Land in Western Australia:
Legislative Council, Tabled Paper No. 2783, Tabled on 26 October 2004.

6

Standing Committee on Public Administration and Finance, Report 7, The Impact of State Government
Actions and Processes on the Use and Enjoyment of Freehold and Leasehold Land in Western Australia,
May 2004.

7

The Department of Lands website is at www.lands.wa.gov.au. The Department of Mines and Petroleum
website is at www.dmp.wa.gov.au.

8

Letter from Mr Gary Fenner, Valuer General, 28 April 2003, p4, quoted in Standing Committee on Public
Administration and Finance, Report 7, The Impact of State Government Actions and Processes on the Use
and Enjoyment of Freehold and Leasehold Land in Western Australia, May 2004, at p196.

9

Law Reform Commission of Western Australia, Compensation for Injurious Affection, Project 98, July
2008.

4

CHAPTER 2
BACKGROUND
GREENHOUSE GAS OPERATIONS
2.1

A greenhouse gas operation is the process of placing greenhouse gas substances,10
deep (2-3,000 metres) underground. Carbon dioxide is a greenhouse gas and is
produced from major industrial sources such as fossil fuel fired power stations, oil and
natural gas processing, cement manufacture, iron and steel manufacture and the
petrochemical industry.

2.2

Diagram 111 provides a schematic representation of GHG operations from capture to
storage. It should be noted that this Bill only deals with the exploration for potential
GHG sites and processes involved in storage.
Diagram 1. Carbon capture storage project life cycle

2.3

A GHG injection operation under the Bill refers to an operation to inject a greenhouse
gas substance into an identified GHG storage formation and to permanently store the
GHG substance in the identified GHG storage formation and the carrying on of such
operations and the execution of such works as are necessary for those purposes or an

10

Mainly carbon dioxide (CO2).

11

Sourced from the Cooperative Research Centre for Greenhouse Gas Technologies, Carbon Capture and
Storage Poster website at www.co2crc.com.au/dls/posters/lowres/poster_co2crc_CCS.pdf (viewed on
6 November 2013).
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operation to monitor a GHG substance injected in an identified GHG storage
formation.
2.4

There are three types of GHG storage options in the Bill:


Potential GHG storage formation. Title holders must notify the Minister if
they find their land has a potential GHG storage formation.



An eligible GHG formation - defined as being suitable to store at least
100 000 tonnes of a GHG. The title holder must advise the Minister.



An identified GHG storage formation - as declared by the Minister to be a
GHG storage formation.

2.5

Permits will be issued for exploration and injection of GHG and gas retention leases.
Licenses will be issued for GHG injection into the land.

2.6

The Bill proposes to apply the framework that applies to petroleum and geothermal
energy, which involve extracting a resource, to GHG injection operations.

2.7

While DMP acknowledge this difference, they advised that the drilling processes, the
technologies used and the activities involved in these processes, are similar.12 DMP
added that the processes of extracting petroleum and GHG operations both involve
considerable injection of materials (for example, injecting water into wells) and the
same equipment, including drilling equipment and sensors, and tests. In their view,
‘95-plus per cent of all the activities prior to that [GHG injection] are very similar to
the petroleum industry’.13 In DMP’s view, there were many technological reasons for
the Bill applying the existing petroleum legislation to GHG operations.

2.8

Hon Lynn McLaren MLC asked DMP for the locations of suitable geologically areas
for GHG storage in Western Australia and was directed to the report National Carbon
Mapping and Infrastructure Plan- Australia.14

2.9

DMP consider that the GHG storage site does not leave a large footprint on the land:
The size of injection site … is one hectare or 10 000 square metres,
but the actual site itself is probably a quarter-acre block size.15

12

Mr Colin Harvey, Principal Legislation and Policy Officer, Petroleum, Department of Mines and
Petroleum, Transcript of Evidence, 16 October 2013, p5.

13

Mr Dominque Van Gent, Coordinator, Carbon Strategy, Department of Mines and Petroleum, Transcript
of Evidence, 16 October 2013, p5.

14

Mr Jeffrey Haworth, Acting Executive Director, Petroleum, Department of Mines and Petroleum,
Transcript of Evidence, 16 October 2013, p9. The Australian Government, Carbon Storage Taskforce,
National Carbon Mapping and Infrastructure Plan - Australia, September 2009, identified the thin
coastal strips of the Perth and Carnarvon Basins as ‘highly suitable’ and the larger inland area of the
Canning Basin as ‘suitable’ for GHG storage.

6
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CHAPTER 2: Background

2.10

The Pastoralists and Graziers Association of Western Australia (PGA) noted in its
submission that more generally, the footprint left by petroleum, oil and gas exploration
has ranged from poor oversight of water use, split farm lands, existing tracks often left
substantially damaged and directions altered, grid lines and exploration access
encouraging illicit use, and long term maintenance of remediation being left to the
landholder which may not coincide with farm management systems.16

2.11

The underground storage of GHG is an emerging technology. DMP advised that at
‘the moment, CO2 storage is not an economic sort of proposition’.17

CURRENT GHG LEGISLATIVE FRAMEWORKS
2.12

The current exploration in the South West Hub18 was made possible by relying on
section 115 of the Mining Act 1978.19

2.13

This Bill is the second legislative instrument that regulates GHG operations in
Western Australia, the first being the Barrow Island Act 2003 which arose specifically
from the Gorgon State Agreement. This Act regulates the Gorgon Gas Processing and
Infrastructure Project Agreement and the injection and storage of carbon dioxide on
Barrow Island produced from offshore gas processing operations.

2.14

Under section 13 of the Barrow Island Act 2003, specific Ministerial approval is
required before disposal (or storage) is permitted. That Act also sets out the process of
seeking approval and the requirement of the Minister to engage in wide consultation
before storage occurs.

2.15

To enable the Barrow Island project to proceed, the Petroleum Pipelines Act 1969 was
amended to enable carbon dioxide to be piped to storage areas specified under the
Barrow Island Act 2003 and the definition of ‘petroleum’ in the Petroleum Pipelines
Act 1969 was amended as follows to include carbon dioxide:
(a) any naturally occurring hydrocarbon, whether in a gaseous,
liquid or solid state; or

15

Mr Dominque Van Gent, Coordinator, Carbon Strategy, Department of Mines and Petroleum, Transcript
of Evidence, 16 October 2013, p11.

16

Submission No. 2 from the Pastoralists and Graziers Association of Western Australia, 15 October 2013,
p2.

17

Mr Jeffrey Haworth, Acting Executive Director, Petroleum, Department of Mines and Petroleum,
Transcript of Evidence, 16 October 2013, p4.

18

The South West CO2 Geosequestration Hub project, Western Australia’s first on-shore carbon capture
and storage trial project, is a Government industry project led by the Department of Mines and Petroleum.

19

Section 115 of the Mining Act 1978 provides the Director, Geological Survey, or any person acting under
his or her instruction with the power to enter land for the purposes of any aerial, geological, geophysical
or geochemical surveys of the land and drilling on the land.

7
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(b) any naturally occurring mixture of hydrocarbons, whether in a
gaseous, liquid or solid state; or
(c) any naturally occurring mixture of one or more hydrocarbons,
whether in a gaseous, liquid or solid state, and any one or more
of the following, that is to say, hydrogen sulphide, nitrogen,
helium and carbon dioxide, [emphasis added]
and includes any petroleum as defined by paragraph (a), (b) or (c) of
this definition that has been returned to a natural reservoir.
2.16

This Bill represents a more comprehensive legislative framework for GHG regulation.

2.17

The Bill incorporates many new provisions including changes to the definitions and
references to permanent storage which is outside the scope of this inquiry.

8

CHAPTER 3
THE BILL
3.1

3.2

The Bill proposes to:


Make amendments to sections of the PGERA and Petroleum Pipelines Act
1969 to facilitate the geological storage of GHG, predominantly carbon
dioxide, and provide for the transport of these greenhouse gases via pipelines.



Amend PGERA to deal with onshore GHG storage, formation property rights,
acreage release provisions, explorations, and retention and injection licenses
and address injections, site closure and long term liability relating to GHG
operations.



Amend the title of PGERA (Petroleum and Geothermal Energy Resources Act
1967) to the Petroleum, Geothermal Energy and Greenhouse Gas Storage Act
1967.



Amend a number of definitions to include GHG and related operations.

DMP advised that the Offshore Petroleum and Greenhouse Gas Act 2006
(Commonwealth) provided ‘a model for much of the WA GHG Bill’. DMP added:
The original bill for the Commonwealth offshore GHG regulatory
framework did not include provision for the transfer of long-term
liability. In this regard, the approach to liability was consistent with
the Victorian Acts and the Queensland Act. However, the
Commonwealth bill was amended to incorporate provisions on a
transfer of long-term liability in order to secure passage by the
Parliament based on the reality of the long-term nature of the
liability. … The Commonwealth and proposed WA regulatory
framework for GHG activities provides mandatory indemnification by
the Commonwealth and WA State Government for specified long-term
liabilities.20

DEFINITIONS IN THE BILL
3.3

In relation to definitions relevant to clause 11 of the Bill, section 5 of PGERA uses the
same definition of petroleum as the Barrow Island Act 2003, with the exception that it
includes a specific reference to exclude oil and shale.

20

Submission No. 3 from the Department of Mines and Petroleum, 25 October 2013, pp15-16.
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The definition of GHG in clause 6 of the Bill, which also includes carbon dioxide, is
detailed in Box 1. This definition includes the state (liquid or gas) and mixture of the
substance, including incidental GHG.

Box 1
Definition of ‘greenhouse gas substance or GHG’ in the Bill
greenhouse gas substance or GHG means —
(a)

carbon dioxide, whether in a gaseous or liquid state; or

(b)

a prescribed greenhouse gas, whether in a gaseous or liquid state; or

(c)

a mixture of any or all of the following substances —
i.

carbon dioxide, whether in a gaseous or liquid state;

ii.

one or more prescribed greenhouse gases, whether in a gaseous or liquid
state;

iii.

one or more incidental greenhouse gas-related substances, whether in a
gaseous or liquid state, that relate to either or both of the substances
mentioned in subparagraphs (i) and (ii);

iv.

a detection agency, whether in a gaseous or liquid state;

if —

3.5

v.

the mixture consists overwhelmingly of either or both of the substances
mentioned in subparagraphs (i) and (ii); and

vi.

in a case where the mixture includes a detection agent — the concentration
of the detection agent in the mixture is not more than the concentration
prescribed in relation to that detection agent.

Carbon dioxide falls within the scope of the two definitions of petroleum in two Acts
and within the definition of GHG in the Bill. The differences in definitions reflect the
evolution of legislative and regulatory frameworks to manage a developing industry.

‘GHG STORAGE FORMATIONS’ AND ‘POTENTIAL GHG INJECTION SITES’ ARE DEEMED TO BE
THE PROPERTY OF THE CROWN
3.6

The Committee notes that specific GHG formations are the property of the Crown.

3.7

During the inquiry it was noted that since 1899 the Crown has had the right to
minerals under the ground.21

21

Hon Robyn McSweeney MLC, Chair, Standing Committee on Legislation, during the hearing with
representatives from the Department of Mines and Petroleum, Transcript of Evidence, 16 October 2013,
p8.

10
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3.8

CHAPTER 3: The Bill

Clause 9 of the Bill proposes to amend section 9 of PGERA to provide that ‘GHG
storage formations’ and ‘potential GHG injections’ (terms defined in the Bill – see
Appendix 3) are deemed to be the property of the Crown. The Bill proposes to amend
section 9 of PGERA to provide that:
all petroleum, geothermal energy resources, geothermal energy,
potential GHG storage formations and potential GHG injection sites
on or below the surface of all land within this State, whether alienated
in fee simple or not so alienated from the Crown, are and shall be
deemed always to have been the property of the Crown.

11

CHAPTER 4
CLAUSE 11 OF THE BILL
4.1

Clause 11 of the Bill amends section 11 of PGERA as follows (the proposed insertions
are underlined and deletions struck out):

Box 2
Proposed amendments to section 11 of PGERA
11.

Minister may carry on petroleum, geothermal energy or GHG operations Minister
may search for petroleum or geothermal energy resources
(1)

The Minister may by his officers, agents or workmen search for petroleum or
geothermal energy resources, and conduct all operations deemed necessary for
or incidental to searching for, obtaining, refining or disposing of petroleum,
geothermal energy resources or geothermal energy produced in Western
Australia; and, for such purposes, may enter upon and occupy, either temporarily
or permanently —
(a)

any vacant Crown land, or

(b)

any other land.

(2A) The Minister may by his officers, agents or workmen carry on GHG operations
[see definition in Box 3] and, for such purposes, may enter upon and occupy,
either temporarily or permanently —
(a)

any vacant Crown land, or

(b)

any other land.

(2)

Where any of the powers conferred by subsection (1) has been exercised in
relation to land referred to in paragraph (b) of that subsection subsection (1)(b),
or any of the powers conferred by subsection (2A) has been exercised in relation
to land referred to in subsection (2A)(b), compensation is payable to the occupier
of the land and to any person having an estate or interest therein for any
interference with the use of the land by the occupier, with operations carried on
thereon for any damage to or interference with any improvement on the land.

(3)

Any claim for payment of compensation under this section shall be made, dealt
with, and determined under and in accordance with the provisions of Part 10 of
the Land Administration Act 1997, as if it were a claim for compensation made
originally under that Act.
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4.2

As noted earlier in Box 1, the Bill proposes to define GHG to include carbon dioxide
in a gas or liquid state and/or a mixture of carbon dioxide and incidental greenhouse
gas related substances.

4.3

The Bill also proposes the broad definition of ‘GHG operation’ noted in Box 3. This
definition includes several terms further defined in the Bill (see Appendix 3).

Box 3
Proposed definition of ‘GHG operation’
GHG operation means —
(a)

A GHG exploration operation; or

(b)

An operation to drill for potential GHG storage formations or potential GHG
injection sites, and the carrying on of such operations and the execution of such
operations and the execution of such works as are necessary for that purpose; or

(c)

a GHG injection operation; or

(d)

any other kind of operation that is prescribed by the regulations to be a GHG
operation,

but does not include —
(e)

an operation of the kind described in paragraph (f) of the definition of petroleum
operation; or

(f)

an operation of a kind that is prescribed by the regulations not to be a GHG
operation for the purposes of this definition.
* The definitions of the underlined terms are at Appendix 3.

4.4

This definition contrasts with section 11(1) of PGERA which specifies the activities of
‘searching for, obtaining, refining or disposing’ of petroleum and geothermal energy.

4.5

DMP advised that the power to pass regulations that extend or narrow the scope of the
definition of ‘GHG operation’ allows for ‘flexibility in the early stages of GHG
legislation and the development of GHG technology’.22

PUBLIC POLICY CONSIDERATIONS
4.6

The power conferred to the Minister under section 11 of PGERA is seen by DMP as a
reserve power.23 DMP advised that the powers of section 11 have never been used,
even under the earlier 1936 Act.24

22

Submission No. 3 from the Department of Mines and Petroleum, 25 October 2013, p4.
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DMP consider the power to conduct GHG operations necessary.
We feel that it is necessary for the government to have that capability
[to undertake GHG exploration and precompetitive work], not only
for the precompetitive exploration for suitable sites, but also if the
government is going to take on the long-term liability for these sites,
then it would require this section in evaluating the risks of taking on
that long-term liability.25

4.8

With regard to liability and remedies that apply under the common law for
landowners, the Committee notes that:
The Australian common law establishes duties and standards of care
that, if breached by a geosequestration project proponent, could
result in liability for trespass, nuisance and negligence for which the
following remedies may be claimed:

4.9



damages for any loss or injury; and



an injunction to put a stop to, or prevent, such unlawful
activities.26

On liability, DMP advised:
Liability under the common law and statutory law will rest with the
holder of an injection licence during the course of the licensed
injection and storage activities. Other GHG titleholders may be
potentially liable depending on the stage of the GHG operations, such
as the holder of a GHG assessment permit (for exploration of storage
formations) or a GHG holding lease (for injection within 15 years).
Once there is a valid site closure and a declared closure assurance
period, the State is required to indemnify the injection license against
specified liabilities. This indemnity occurs whether or not the license
is in force.
The scope of the State’s liability is limited by the following four
conditions:

23

Mr Jeffrey Haworth, Acting Executive Director, Petroleum, Department of Mines and Petroleum,
Transcript of Evidence, 16 October 2013, p4.

24

Ibid.

25

Ibid, p5.

26

J McLaren and J Fahey, ‘Key Legal and Regulatory Considerations for the Geosequestation of Carbon
Dioxide in Australia’, Australian Resource Energy Law Journal. 24, 2005, pp59-60.
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the liability is a liability for damages;



the liability is attributable to an act done or omitted to be
done in the carrying out of operations authorised by the
licence in relation to the formation;



the liability is incurred or accrued after the end of the closure
assurance period in relation to the formation; and



such other conditions (if any) as are specified in the
regulations.27

DRAFTING ISSUES – APPLYING LAND DEFINITIONS USED IN THE BILL AND PGERA
4.10

Different terminology is used in the Bill and the LAA (Land Administration Act 1997)
to describe land.

4.11

Clause 11 of the Bill and section 11 of PGERA refer to ‘any vacant Crown Land’ and
‘any other land’. The Bill has adopted the existing out-dated language in section 11(1)
of PGERA. ‘Any vacant Crown Land’ and ‘any other land’ in effect refers to all lands
in the State.

4.12

DMP said that the term ‘any vacant Crown Land … relates to the different categories
of land in the acts and the different compensation provisions that would apply’ either
under sections 17 and 18 for private land and section 21 for lessees of pastoral
leases.28

4.13

The Department of Lands, however, advised that the terminology used in clause 11 of
the Bill, in particular the term ‘vacant Crown Land’, is no longer used in the LAA.
The term used in the LAA is ‘unallocated Crown land’.29

4.14

The Bill refers to the LAA, yet there are inconsistencies in the language used in both
legislative instruments.

4.15

The use of language in the Bill and PGERA should be consistent with the LAA.

4.16

The Committee is of the view that clause 11 and section 11 of PGERA should be
consistent with the LAA and refer to ‘unallocated Crown land’.

27

Submission No. 3 from the Department of Mines and Petroleum, 25 October 2013, p16.

28

Mr Jeffrey Haworth, Acting Executive Director, Petroleum, and Mr Colin Harvey, Principal Legislation
and Policy Officer, Petroleum, Department of Mines and Petroleum, Transcript of Evidence, 16 October
2013, p6.

29

Section 3 of the LAA defines ‘unallocated Crown land’ (formerly known as ‘vacant Crown land’) to
mean Crown land in which no interest is known to exist, but in which native title within the meaning of
the Native Title Act 1993 may or may not exist, and Crown land which is not reserved, declared or
otherwise dedicated under this Act or any other written law.
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The Committee also notes that the effect of clause 11 of the Bill covering ‘any vacant
crown land’ (‘unallocated Crown land’ in the LAA) as well as ‘any other land’
appears to mean that, unusually, the Crown may also seek compensation from itself.

Finding 1: The language used to describe land in clause 11 of the Bill and section 11 of
the Petroleum and Geothermal Energy Resources Act 1967 is no longer used in the Land
Administration Act 1997. Contemporary drafting language to describe land should be
adopted.

Recommendation 1: The Committee recommends that the Legislative Council amend
clause 11(1) of the Bill (which proposes to insert section 11(2A) into the Petroleum and
Geothermal Energy Resources Act 1967) to insert terminology to describe land that is
consistent with the terminology used in the Land Administration Act 1997.

Recommendation 2: The Committee recommends that the Legislative Council amend
section 11(1) of the Petroleum and Geothermal Energy Resources Act 1967 to insert
terminology to describe land that is consistent with the terminology used in the Land
Administration Act 1997.
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CHAPTER 5
NEGOTIATING LAND ACCESS
5.1

The Committee was advised that land access may involve a site assessment (over two
months) and may only involve up to one hectare of land that is used for exploration,
including access roads to the site.30

5.2

DMP maintain that the impact of these operations on surface land is considered
minimal.

5.3

Under PGERA, before land is accessed, permit holders, holders of drilling
reservations and lease or licence holders are not empowered to commence operations
unless they have the Minister’s consent in writing31 and an agreement on
compensation is tendered.32 This involves an agreement on compensation, whether
agreed to privately or under PGERA and the LAA between the parties. Where the
owner is dead or cannot be found, any payment of compensation may be made to the
Minister in trust for the owner.33 As DMP advised:
[The] PGER Act title holder and owner and occupier of the private
land which needs to be accessed, can agree as to [the] amount of
compensation (if any) for the right to occupy the land.34

5.4

These agreements are long standing and are a key element to successful negotiations
on compensation matters. In 1999, senior representatives from the Western Australian
Farmers Federation (WAFF), The Chamber of Minerals and Energy (CME), PGA
and the Association of Mining and Exploration Companies collectively produced a
Code of Conduct for the Owners of Farming Properties and Persons Exploring or
Mining on Private (Agricultural) Land in the Central Great Southern – refer to
Appendix 4. This Code of Conduct explains the rights and obligations of each party.

5.5

The DMP informed the Committee that over the past 18 months, DMP has engaged in
a range of community engagement sessions with farmers and industry. Industry and
farmers have reached agreements in the Midwest and elsewhere for numerous
petroleum operations. The petroleum industry has operated under the existing
legislation since 1967. The Australian Petroleum Production and Exploration

30

For further details see Submission No. 3 from the Department of Mines and Petroleum, 25 October 2013,
p3.

31

Section 14 of PGERA.

32

Section 20(1) of PGERA.

33

Section 20(2) of PGERA.

34

Submission No. 3 from the Department of Mines and Petroleum, 25 October 2013, p12.
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Association Limited (APPEA) is engaged in a roundtable with the PGA and WAFF to
look at land access issues and there is a move towards ‘template agreements’. A
roundtable of stakeholders was convened recently. APPEA advised:
The aim of this roundtable is to develop an agreement which improves
the process for land access agreements and provides appropriate
information for all the stakeholders on landowners’ rights,
environmental management and communication between exploration
companies and farmers.35
5.6

APPEA and CME support the amendments to PGERA proposed by clause 11 (and
clause 12) of the Bill, with the CME noting that the regulatory framework in PGERA
‘has been proven to be effective over a number of years’.36

5.7

In 46 years, DMP is only aware of two disputes on land access that have gone to the
Magistrates Court of Western Australia (Magistrates Court) under PGERA.37

35

Submission No. 1 from the Australian Petroleum Production and Exploration Association Ltd (Western
Region), 11 October 2013, pp1-2.

36

Ibid, p1, and Submission No. 4 from The Chamber of Minerals and Energy of Western Australia, 24
October 2013 p1.

37

Mr Jeffrey Haworth, Acting Executive Director, Petroleum, Department of Mines and Petroleum,
Transcript of Evidence, 16 October 2013, p2.
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CHAPTER 6
COMPENSATION
6.1

It is relevant to the Committee’s consideration of the operational effect of clause 11 of
the Bill to consider the compensation payable and compensation process that will
apply to landowners and occupiers impacted by GHG operations.

COMPENSATION AND LAND ACCESS
6.2

The specific compensation provisions in PGERA are sections 17, 18, 19, 20, 21, 22,
23, 24 and 24A.

6.3

Compensation:
is for the landowner and occupier being deprived of possession of the
land and for damage to the land. … damage also extends to any
improvements on the property and for severance of the land to be
occupied from other land of the owner or occupier. … It also extends
to rights of way and consequential damage.38

6.4

DMP informed the Committee that where land is sought for longer or more permanent
access, negotiations for compensation will occur on a commercial basis similar to
petroleum and mineral extraction.
In the case of storage, longer or more permanent access to public or
private lands of a site of 1 hectare or less per well site may be
required. This will generally be negotiated on a commercial basis
similar to petroleum and mineral extraction.
The legislation provides sub-surface rights, including access, to the
Crown. The existing rights of a land owner remain unchanged, and
the legislation provides the rights to negotiate access between
landowner and those seeking information and use of the
sub-surface.39

6.5

Section 17 of PGERA deals with damage, rights of way and consequential damages to
owners and occupiers of private land. Clause 15 of the Bill proposes to amend section
17(3). The proposed amended Section 17 would read as follows:

38

Submission No. 3 from the Department of Mines and Petroleum, 25 October 2013, p12.

39

Ibid, p3.
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17.

Compensation to owners and occupiers of private land

(1)

A permittee, holder of a drilling reservation, lessee or licensee
may agree with the owner and occupier respectively of any
private land comprised in the permit, drilling reservation, lease
or licence as to the amount of compensation to be paid for the
right to occupy the land.

(2)

Subject to subsections (3) and (5), the compensation to be made
to the owner and occupier shall be compensation for being
deprived of the possession of the surface or any part of the
surface of the private land, and for damage to the surface of the
whole or any part thereof, and to any improvements thereon,
which may arise from the carrying on of operations thereon or
thereunder, and for the severance of such land from other land
of the owner or occupier, and for rights-of-way and for all
consequential damages.

3)

In assessing the amount of compensation no allowance shall be
made to the owner or occupier for any gold, minerals,
petroleum, geothermal energy resources or geothermal energy
resources, geothermal energy, potential GHG storage
formations or potential GHG injection sites known or supposed
to be on or under the land.

(4)

If within such time as may be prescribed the parties are unable
to agree upon the amount of compensation to be paid, either
party may apply to the Magistrates Court at the place nearest
to where the land is situated to fix the amount of compensation.

(5)

In determining the amount of compensation, the Court shall
take into consideration the amount of any compensation which
the owner and occupier or either of them have or has already
received in respect of the damage for which compensation is
being assessed, and shall deduct the amount already so
received from the amount which they would otherwise be
entitled to for such damage.

Section 18 of PGERA provides for private land owners ‘in the vicinity’ of the permit
area, drilling reservation, lease area or licence to be compensated for all loss and
damage suffered as a consequence of the activity. Compensation under this section is
for damages, depreciation in value, enjoyment, right of way access, improvements for
all loss and damage sustained. If compensation cannot be agreed to, the parties may

TWENTIETH REPORT

CHAPTER 6: Compensation

apply to the Magistrates Court in the same manner provided for under section 17 of
PGERA.
6.7

The time for taking any dispute to the Magistrates Court, prescribed in regulation 1 of
the Petroleum Regulations 1987, is three months after the day on which notice was
given to the landowner/occupier of the intention to commence operations on private
land. As DMP added:
It is important therefore that formal notice given to private property
owner/occupier of intention to explore/produce and to be able to
demonstrate that such a notice has been served.40

6.8

Section 19 of the PGERA offers compensation for further damage and future damage
sustained to the surface of private land. This provides an option for private landowners
with concerns about possible future damage to their property incurred by GHG
operations.

6.9

By way of contrast, the LAA provides a process to claim compensation where the land
is taken and the interest of the landowner to the land is severed. The LAA does not
allow for later claims once the compensation is paid. PGERA, however, offers an
option to claim for future damage, because the land is accessed for the purpose of
GHG operations and is not taken.

6.10

Section 21 of PGERA provides for compensation to lessees of pastoral leases, leases
for timber purposes or leases for use and benefit of Aboriginal inhabitants for damage
to improvements and consequential damage. Damages can be claimed in the
Magistrates Court.

6.11

The PGA’s submission to the inquiry identified the following concerns generally with
PGERA:
[PGERA] excludes pastoral leases from the meaning of private land,
effectively treating these leases as crown land for the purposes of
defining land open for mining …
places land holders in a subordinate position to those who hold the
various types of permits, reservations, leases or licenses required to
exploit petroleum and geothermal energy …
when two different industries attempt to use the same land for
different purposes, conflict between users can arise.

40

Ibid, p12.
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In the case of the [PGERA] Act, the government elevates its
concession of permits, drilling reservations, leases or licenses above
the rights of the land title owner.41
6.12

Section 22 of PGERA provides for the determination of partial compensation by the
Court.

6.13

Section 24 of PGERA lists those matters for which compensation is not payable.

6.14

Compensation is not paid for deprivation of the possession of the surface of the land,
for damage to the surface of the land and where the affected lessee is deprived of the
possession of the surface of any land, for severance of the land from any other land of
the affected lessee and for surface rights of way and easements.

6.15

Compensation is available to native titleholders under 24A of PGERA, which states:
24A. Liability for payment of compensation to native title holders
(1)

If compensation is payable to native title holders for or in
respect of the grant of an authorisation, the person liable to pay
the compensation is —
(a)

if an amount is to be paid and held in trust, the applicant
for the grant of, or the holder of, the authorisation at the
time the amount is required to be paid; or

(b)

otherwise, the applicant for the grant of, or the holder of,
the authorisation at the time a determination of
compensation is made.

(2)

If, at the relevant time, there is no holder of the authorisation
because the authorisation has been surrendered or cancelled or
has expired, a reference in subsection (1) to the holder of the
authorisation is a reference to the holder of the authorisation
immediately before its surrender, cancellation or expiry.

(3)

In this section —
authorisation means a permit, drilling reservation, lease,
licence, special prospecting authority or access authority;
native title holders has the same meaning as in the Native Title
Act 1993 of the Commonwealth.

41

24

Submission No. 2 from the Pastoralists and Graziers Association of Western Australia, 15 October 2013,
p1.
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When asked how section 11 of PGERA impacts on indigenous landholdings and
heritage, DMP said that:
Section 11 would if required, operate in the same way as for other
types of land tenure. Compliance with the Aboriginal Heritage Act
would be a requirement. Compensation as required would be in
accordance with s.11(2) and treated as if it was a claim under Part 10
of the LAA 1997.42

PROCESS OF APPLYING FOR COMPENSATION
6.17

DMP advised that its policy is to respect landowners’ rights43 and seek agreement on
the basis of the claim for compensation and compensation payable. The negotiations
are conducted on a goodwill or voluntary basis and involve a formal process where the
landowner does not agree. DMP advised:
[DMP] go out and we seek agreement. … I cannot just turn up on the
property and say, ‘I am here because I have got these powers’. In
order to exercise those powers in a situation where the farmer does
not agree, there is a very formal process to go through … The way we
are operating is that it is all done on a goodwill or voluntary basis by
negotiation.44

6.18

Invoking the Minister’s entry powers proposed in section 11 for GHG operations
would require DMP seeking the Minister’s approval. DMP, however, advise that they
have not relied on this power.45

6.19

When asked what process would occur if the Ministerial power to access private
landowners’ lands for GHG operations was relied upon, DMP advised that the process
they follow would be the same as the process they use when relying on section 115 of
the Mining Act 1978. That is, it is ‘just the same as a private titleholder and for the
responsibilities of the private titleholder we regard that we have to do exactly the
same, and that is getting a land access agreement and negotiation with the
landowner’.46 The same compensation process and provisions will apply to GHG
operation claimants if the section 11 power to enter is relied on that currently applies

42

Submission No. 3 from the Department of Mines and Petroleum, 25 October 2013, p9.

43

Mr Jeffrey Haworth, Acting Executive Director, Petroleum, Department of Mines and Petroleum,
Transcript of Evidence, 16 October 2013, p7.

44

Mr Dominque Van Gent, Coordinator, Carbon Strategy, Department of Mines and Petroleum, Transcript
of Evidence, 16 October 2013, p7.

45

Section 11 ‘has been there since 1967 and draws on an earlier provision using similar wording from the
Petroleum Act 1936, but DMP is not aware of that section 11 ever being enacted or exercised in the time
of those acts’: Mr Jeffrey Haworth, Acting Executive Director, Petroleum, Department of Mines and
Petroleum, Transcript of Evidence, 16 October 2013, p4.

46

Ibid, p7.
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to petroleum and geothermal compensation claims and claims under Part 9 of the
LAA.
6.20

In relation to land used for extended periods, however, DMP stated:
Where land is being utilised for a more extended period, particularly
associated with injection, it is expected that the compensation
provisions of the Land Administration Act 1997 will apply.
This is the preferred approach by landholders and industry based on
discussion with stakeholders.47

6.21

It is important to note that section 11 does not trigger a ‘taking order’ (under part 9 of
the LAA) because the land is not (using the old terminology) resumed or
acquisitioned.

6.22

The Department of Lands’ Statement of procedures for acquiring land for a public
work, copied at Appendix 5, details the procedures the Department follows for
acquiring land for public work and their procedures under Parts 9 and 10 of the
LAA.48 To summarise, the process for landowners to claim compensation under Part
10 of LAA involves:


Making a claim in the approved form (must be a registered titleholder).49



The agency can ask for further particulars which are to be provided within
30 days.



If the person does not provide within 60 days, the claim is barred.



The state agency has to, within 90 days of the claim or the further particulars,
prepare a report as to the value of the compensation, and must serve an offer
of compensation on the claimant.



The claimant has 60 days in which to reject the offer.



If the offer is not rejected, they are deemed to have accepted it.

47

Submission No. 3 from the Department of Mines and Petroleum, 25 October 2013, p6.

48

This statement is also available to the public at the Department of Land’s website at
www.lands.wa.gov.au/Documents/LAA-Approved-Form-1094.pdf (viewed on 6 November 2013).

49

With the exception of determined native title holders (Native Title Act 1993), only owners of interests in
land that are registered or notified in Landgate of the Registry of Deeds are entitled to claim
compensation for their interest from the acquiring authority (section 202 of the LAA). Compensation
cannot be awarded to another person of the same land or interest in the land: see Crown Land
Administration and Registration Practice Manual (available at www.lands.wa.gov.au/Documents/CrownLand-Practice-Manual-(complete-manual).pdf, paragraph 10.2.1.1 (viewed on 6 November 2013).
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If the offer is rejected then the claimant has three options under the LAA –
continue to negotiate an agreed amount, commence a proceeding in court or
go to the State Administrative Tribunal (SAT).



Where an offer is not made by the state agency within 120 days, the claimant
can commence their own proceedings in court or apply to the SAT.



If the claimant rejects the offer and does not do anything to commence
proceedings within 6 months, then the state agency can give 30 days’ notice
and itself apply to the SAT to have the matter determined.



If the land had been taken under Part 9 (that is, requestioned by the Crown),
the person is required to be served with a statement of procedures which sets
out the process for claiming compensation.50

6.23

Under the LAA, all types of land and interests in land, including native title rights and
interests, can be taken for a public work (a project carried out by the State on behalf of
the community, such as the construction of new infrastructure).

6.24

Under Part 9 of the LAA, the person whose land has been taken or whose interest has
been taken is required to be served with a ‘statement of procedures’ that sets out the
process for claiming compensation. This is not required by proposed section 11 of
PGERA.

6.25

The Department of Lands witness suggested that they would consult with DMP if a
GHG operation was undertaken using the Ministerial powers proposed in section 11,
and consider the process in Part 10 of the LAA and ‘whether or not it would be
appropriate to provide a copy of that statement, with appropriate reservations’.51

6.26

The procedures for taking land (the term used under the LAA in lieu of 'resumption’
or ‘compulsory acquisition’) are different for each type of land affected by a Taking
Order. Where land or interests in land are taken by the registration of a Taking Order,
all rights and interests affecting the land are converted into a claim for compensation.

6.27

The Committee was advised that DMP is working with APPEA, PGA and WAFF to
develop templates around land access negotiations and compensation. DMP advised
that these would be used in conjunction with the APPEA Code of Practice.52

50

Ms Sandra Eckert, General Counsel, Department of Lands, Transcript of Evidence, 16 October 2013, p5.
The Crown Land Administration and Registration Practice Manual, available on the Department of
Land’s website (see above footnote), explains the process in detail.

51

Ms Sandra Eckert, General Counsel, Department of Lands, Transcript of Evidence, 16 October 2013, p6.

52

Letter from Mr Colin Harvey, Principal Legislation and Policy Officer, Petroleum, Department of Mines
and Petroleum, 29 October 2013, p1.
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6.28

The PGA does not support the development of prescriptive industry regulation but
recommends the development of a code of conduct at the representative body level
that acts in the interests of both land holders, petroleum and gas companies, and
landholders paying a code of conduct signage fee to encourage participation, with
government regulation being the ‘fall back position’.53

6.29

Since the Public Administration Committee’s 2004 report, progress has been made on
key recommendations to improve access to information, such as providing accessible
website information and literature, and roundtable meetings between the parties.

6.30

The Western Australian Code of Conduct for the Owners of Farming Properties and
Persons Exploring or Mining on Private (Agricultural) Land in the Central Great
Southern, deals with exploring or mining minerals on private land.

6.31

The Committee did not identify any substantive issue with clause 11 of the Bill and
considers the clause appropriate.

Recommendation 3: The Committee recommends that clause 11 of the Bill be adopted,
subject to the amendments proposed in Recommendation 1.

53
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Submission No. 2 from the Pastoralists and Graziers Association of Western Australia, 15 October 2013,
p2.

CHAPTER 7
CLAUSE 12
7.1

Clause 12 proposes to correct a drafting error in section 15 of PGERA. As the
Explanatory Memorandum explains, clause 12:
corrects a minor drafting error to this section, which details the
authority conferred by the grant of petroleum and geothermal
permits, drilling reservations, retention leases and production
licences, where ‘area’ was not included after drilling reservation.54

7.2

Clause 12 proposes to amend section 15 to read (the proposed deletion is struck out
and the insertion is underlined):
(1) Subject to this Act and to any condition referred to in section
91B(2), but notwithstanding the provisions of any other Act or
law, the authority conferred by section 38, 43D, 48C or 62 upon a
permittee, holder of a drilling reservation, lessee or licensee is,
by virtue of this Act, exercisable on any land within the permit
area, drilling reservation reservation area, lease area, or license
areas, as the case may be, whether Crown land or private land or
partly Crown land and partly private.

7.3

The Committee was satisfied with the explanation DMP provided on the technical
impact of this amendment. The Committee did not identify any issues in relation to
clause 12.

Recommendation 4: The Committee recommends that clause 12 of the Bill be adopted
as printed.

_____________________________
Hon Robyn McSweeney MLC
Chairman
19 November 2013

54

Explanatory Memorandum to the Bill, p9.
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APPENDIX 1
LISTS OF STAKEHOLDERS INVITED TO PROVIDE A SUBMISSION,
SUBMISSIONS RECEIVED AND WITNESSES
Stakeholders invited to provide a submission
1. Pastoralists and Graziers Association of Western Australia
2. The Western Australian Farmers Federation
3. Department of Agriculture and Food
4. Department of Mines and Petroleum
5. Conservation Council of Western Australia
6. Australian Petroleum Production and Exploration Association Ltd (Western Region)
7. The Chamber of Minerals and Energy of Western Australia
8. Property Council of Australia WA
9. The Law Society of Western Australia
Submissions received
1. Australian Petroleum Production and Exploration Association Ltd (Western Region)
2. Pastoralists and Graziers Association of Western Australia
3. Department of Mines and Petroleum55
4. The Chamber of Minerals and Energy of Western Australia
Witnesses
Public hearings with the following witnesses were held on 16 October 2013. The transcripts of
the hearings are available at the Committee’s website at www.parliament.wa.gov.au/leg
1. Department of Mines and Petroleum
a.
b.

Mr Jeffrey Haworth, Acting Executive Director, Petroleum
Mr Colin Harvey, Principal Legislation and Policy Officer, Petroleum

c.

Mr Dominique Van Gent, Coordinator, Carbon Strategy

d.

Ms Beverley Bower, Petroleum Tenure and Land Access

2. Department of Lands

55

a.

Ms Sandra Eckert, General Counsel

b.

Mr Tony Richman, Manager, Strategic Policy

DMP’s comprehensive response to the Committee questions on notice was treated as a submission.
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APPENDIX 2
FUNDAMENTAL LEGISLATIVE PRINCIPLES
Does the legislation have sufficient regard to the rights and liberties of individuals?
1.

Are rights, freedoms or obligations, dependent on administrative power only if
sufficiently defined and subject to appropriate review?

2.

Is the Bill consistent with principles of natural justice?

3.

Does the Bill allow the delegation of administrative power only in appropriate cases and
to appropriate persons?

4.

Does the Bill reverse the onus of proof in criminal proceedings without adequate
justification?

5.

Does the Bill confer power to enter premises, and search for or seize documents or other
property, only with a warrant issued by a judge or other judicial officer?

6.

Does the Bill provide appropriate protection against self-incrimination?

7.

Does the Bill adversely affect rights and liberties, or impose obligations,
retrospectively?

8.

Does the Bill confer immunity from proceeding or prosecution without adequate
justification?

9.

Does the Bill provide for the compulsory acquisition of property only with fair
compensation?

10.

Does the Bill have sufficient regard to Aboriginal tradition and Island custom?

11.

Is the Bill unambiguous and drafted in a sufficiently clear and precise way?

Does the Bill have sufficient regard to the institution of Parliament?
12.

Does the Bill allow the delegation of legislative power only in appropriate cases and to
appropriate persons?

13.

Does the Bill sufficiently subject the exercise of a proposed delegated legislative power
(instrument) to the scrutiny of the Legislative Council?

14.

Does the Bill allow or authorise the amendment of an Act only by another Act?

15.

Does the Bill affect parliamentary privilege in any manner?

16.

In relation to uniform legislation where the interaction between state and federal powers
is concerned: Does the scheme provide for the conduct of Commonwealth and State
reviews and, if so, are they tabled in State Parliament?

Western Australian legislation committees have used FLPs as a framework for scrutinising bills since
2004 when the Uniform Legislation and General Purposes Committee (which scrutinised uniform and
other bills) considered these principles. During the 37th and 38th Parliaments, the Standing Committee
on Legislation and Standing Committee on Uniform Legislation and Statutes Review (established in
2005) continued the practice of considering whether a bill abrogated or curtailed FLPs.
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APPENDIX 3
DEFINITION OF ‘GHG OPERATION’
Clause 6(2) of the Bill proposes to insert the following definitions into section 5 of PGERA.
The underlined terms are defined in this Appendix.
GHG operation means —
(a)

a GHG exploration operation; or

(b)

an operation to drill for potential GHG storage formations or potential GHG
injection sites, and the carrying on of such operations and the execution of such
operations and the execution of such works as are necessary for that purpose; or

(c)

a GHG injection operation; or

(d)

any other kind of operation that is prescribed by the regulations to be a GHG
operation for the purposes of this definition,

but does not include —
(e)

an operation of the kind described in paragraph (f) of the definition of petroleum
operation [that is, does not include the injection of carbon dioxide defined in
section 3 of the Barrow Island Act 2003]; or

(f)

an operation of a kind that is prescribed by the regulations not to be a GHG
operation for the purposes of this definition.

GHG exploration operation means an operation to explore for potential GHG storage
formations or potential GHG injection sites, and the carrying on of such operations and the
execution of such works as are necessary for that purpose.
Potential GHG storage formation has the meaning given in section 6AA(1).
[The proposed section 6AA(1) provides that a potential GHG storage formation is a part of a
geological formation that is suitable for the permanent storage of a greenhouse gas substance
injected in that part. It is not necessary to identify the GHG. In determining if a formation is
suitable for the permanent storage of a greenhouse gas substance, regard may be had to
reasonably foreseeable technological developments].
Potential GHG injection site means a place that is a suitable place to make a well or wells to
inject a greenhouse gas substance into a part of a geological formation.
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GHG injection operation means —
(a)

an operation to inject a greenhouse gas substance into an identified GHG storage
formation, and to permanently store the greenhouse gas substance in the identified GHG
storage formation, and the carrying on of such operations and the execution of such
works as are necessary for those purposes; or

(b)

an operation to monitor a greenhouse gas substance stored in an identified GHG storage
formation, and the carrying on of such operations and the execution of such works as
are necessary for that purpose.

Identified GHG storage formation means the part of a geological formation declared to be
an identified GHG storage formation under section 69E(1)((c).
[The proposed section 69E(1)((c) provides the Minister with the power to, in writing, declare
part of a geological formation to be an identified GHG storage formation. A copy of the
declaration must be published in the Gazette].
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APPENDIX 4
CODE OF CONDUCT FOR THE OWNERS OF FARMING
PROPERTIES AND PERSONS EXPLORING OR MINING ON PRIVATE
(AGRICULTURAL) LAND IN THE CENTRAL GREAT SOUTHERN
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APPENDIX 5
DEPARTMENT OF LANDS’ STATEMENT OF PROCEDURES FOR
ACQUIRING LAND FOR A PUBLIC WORK
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