
Genetically Modified Crops Free Areas Bill 2003

Explanatory Memorandum

This Bill will allow the State Government to designate areas of the State, or the whole
of the State, as areas where specified genetically modified (GM) food crops may not
be grown.  This will be done by Ministerial order.

The intention is that an order will be made if this is believed to be necessary to protect
the State�s markets for non-GM crops and to protect the State�s reputation as a �clean,
green� source of agricultural products.  The State�s markets and its good reputation
could be seriously damaged if the introduction of GM crops is allowed before
adequate segregation and identity preservation systems are in place.

The legislation will make it an offence to knowingly cultivate a GM food crop in an
area designated as GM free for that crop, and allow substantial penalties to be
imposed.

An explanation of each clause of the Bill follows:

Clause 1 � Short title
States the short title of the proposed Act.

Clause 2 - Commencement
The Act will come into operation on the day it receives the royal Assent.  There are no
preliminary matters, such as preparation of regulations that need to be dealt with
before the Act commences.

Clause 3 � Interpretation
Contains definitions of a number of terms used in the Act.

�Food crop� means a crop which, or any part or product of which, of which may be
used for human or animal consumption.

�Genetically modified food crop� means a food crop that consists of or includes
plants that are genetically modified organisms.  This means a crop that does not
consist entirely of genetically modified organisms (GMOs) will still be within the
defined meaning.  A safeguard against the application of the Act to crops that contain
GMOs by accident is provided in clause 5(1)(d).

�Genetically modified organism� (GMO) is defined as it is defined in the
Commonwealth Gene Technology Act 2000 but without a couple of exclusions from
that definition that are not relevant for this legislation.  Paragraph (b) ensures that
subsequent generations of a GMO are covered by the definition.



�Gene technology�, which is only used in the definition of GMO, is defined by
reference to the Commonwealth Act.  Under this definition the term means:

�any technique for the modification of genes or any other genetic material but
does not include �
(a) Sexual reproduction;
(b) Homologous recombination; or
(c) Any other technique specified in the regulations for the purposes of

this paragraph.

�GMO licence� is also defined by reference to the definition in Commonwealth Act -
which simply refers to the section under which licences are issued.

The definitions of �cultivate� and �field trial� are explained in the context of the
clauses in which they are used.

Clause 4 � Designation of genetically modified crops free areas
This is the crux of the Bill.  It empowers the Minister to make an order designating an
area of the State as an area in which a genetically modified food crop may not be
grown.

Subclause (2) provides that an order or a combination of orders may designate the
whole of the State.  Without this provision it may have been argued that �an area�
meant less than the whole of the State, which is not the intention.  If the Minister
considers it is necessary in order to protect the integrity of, and markets for, a non-
GM food crop, the whole State may be designated.

Subclause (4) provides that section 42 of the Interpretation Act 1984 applies to an
order as if it were a regulation.  This means that any order made under the Act will
have to be tabled in Parliament and will be subject to disallowance.

Clause 5 - Offence
Another pivotal provision.  It will be an offence punishable by a fine of up to
$200,000 to cultivate a genetically modified food crop specified in an order in an area
designated in that order � as long as the person knows or is reckless as to whether or
not the crop is a genetically modified food crop.  The provision will therefore not
capture a person whose non-genetically modified food crop is accidentally
contaminated by genetically modified organisms.

Subclause (2) operates to provide an exemption for �field trials� that are covered by a
licence.  It provides that the offence provision does not apply so long as:
• the licence only authorises a field trial (not general release of the relevant GMO);
• the licence does the things specified in paragraph (b), that is, defines the area of

the trial, requires isolation (buffer) zones and requires monitoring; and
• the cultivation is (in fact) a field trial as defined that complies with the licence.



The definition of �field trial� (in clause 3) requires that a cultivation of a crop be:

• Small scale;
• Undertaken for the purpose of assessing the viability and environmental risks of

that crop; and
• Not undertaken for commercial purposes.

Subclause (3) removes from the application of the offence provision a cultivation of a
genetically modified organism that does not involve the intentional release of the
organism into the environment.  This will ensure that the offence only applies to
genetically modified crops (or plants of a food crop type) growing in the open
environment.  It will not catch contained laboratory research.

Subclause (3) is necessary because the definition of �cultivate� which includes
�breed�, �propagate� and �culture�, would otherwise include laboratory research
which poses no danger of escape by, or contamination from, a GMO.

Subclause (4) provides that proceedings for an offence are to be dealt with by a
magistrate.  This provision is included because the offence is regarded as a serious
offence for which a substantial penalty is appropriately provided.  Without this
provision such an offence could be dealt with by Justices.

Clause 6 � - Orders for destruction of Genetically modified food crops
This allows the Chief Executive Officer to order the destruction of a genetically
modified food crop if it is cultivated in an area designated by an order under section 4
and it is a crop specified in that order.  That is, if a genetically modified food crop is
cultivated in an area where, by virtue of an order under section 4, such a crop is not to
be cultivated, it may be destroyed.  This is necessary to prevent the contamination of
non-GM crops.

Subclause (2) empowers an authorised officer to enter land, and if necessary premises,
to carry out the seizure and destruction of a crop.

Clause 7 � Compensation
This clause allows a person to apply to the CEO for compensation for loss of a crop
destroyed under section 6.  This is designed to allow compensation to be paid to a
person who has not committed a breach of the Act but whose crop is accidentally
contaminated (if for example, someone else has committed a breach of the Act).

Hence, compensation will not be paid if the person is prosecuted for an offence,
unless that person is acquitted.  In any event, compensation will only be paid where
the CEO is of the opinion that, in the circumstances, it is just that compensation be
paid.

The amount of compensation is to be determined by agreement between the CEO and
the person applying for compensation or in the absence of agreement, a local court.



Clause 8 � authorised officers
The Minister may designate an officer of the Department as an authorised officer for
the purposes of the Act.

Clause 9 � General power to enter places
This gives an authorised officer power, with the consent of the owner or occupier of a
place, to enter and inspect a place for the purpose of investigating whether the Act has
been contravened.

Clause 10 � Entry under warrant
This clause provides for entry to be authorised by a warrant.  This provision will be
used where entry has been refused, opposed or prevented or cannot be obtained.  A
warrant is to be in the prescribed form, to specify the purpose for which the place may
be entered and continues to have effect until that purpose is satisfied.

Clause 11 � General powers upon entering places
This clause lists the things that may be done when a place is entered either with the
consent of the owner or occupier or under a warrant.  These include inspection and
examination of, and the taking of samples from or specimens of, plants and the
inspection of documents.

Clause 12 � Assistants and equipment
This clause makes it clear that entry for the purpose of destruction of a crop under
section 6(2) or for the purpose of investigating whether the Act has been contravened
may be made with any necessary assistants and equipment.

Clause 13 � Purpose of entry to be given on request
This clause requires an authorised officer who enters a place to give particulars of his
or her power to do so if requested.

Clause 14 � Protection from liability for wrongdoing
This clause protects an authorised officer from liability for anything done (or omitted
to be done) in good faith in the performance, or purported performance of a function
under the Act.  This protection:

• Does not relieve the State of any liability it might have for what an authorised
officer has done (or not done); and

• Applies even though the thing that the authorised officer did (or omitted to do)
could have been done without the Act.

Clause 15 - Regulations
A general regulation making power is included.  No specific purposes for which
regulations may be made are mentioned as none have been identified as necessary.

Clause 16 � Review of Act
A review of the operation and effectiveness of the Act is to be conducted five years
after its commencement and a report on the review is to be tabled in Parliament within
12 months.


