
MUTUAL RECOGNITION (WESTERN AUSTRALIA) BILL 2001

EXPLANATORY MEMORANDUM

The purpose of the Bill is to continue Western Australia’s participation in the
Australian Mutual Recognition scheme by re-adopting the Commonwealth
Mutual Recognition Act 1992 (the Commonwealth Act) under section
51(xxxvii) of the Australian Constitution.

The Mutual Recognition (Western Australia) Act 1995 (the 1995 Act), which
previously adopted the Commonwealth Act, expired on 28 February 2001.

In 1992, the Commonwealth, States and Territories entered into the Mutual
Recognition Agreement.  Under this Agreement, Heads of Government
agreed to establish a scheme for implementation of mutual recognition
principles for goods and occupations.  The purpose of the scheme is to
promote the freedom of movement of goods and service providers in a
national market in Australia.

The scheme’s objectives are to facilitate:

(a) the sale of goods in a State or Territory if the goods can be sold lawfully in
another State or Territory; and

(b) the carrying on of an occupation in a State or Territory by a person who is
registered in connection with an equivalent occupation in another State or
Territory.

The Commonwealth passed the Mutual Recognition Act 1992 (the
Commonwealth Act) to implement the mutual recognition scheme.
Jurisdictions either adopted the Commonwealth Act or referred power to the
Commonwealth under section 51(xxxvii) of the Australian Constitution.

The Western Australian Parliament passed the 1995 Act to adopt the
Commonwealth Act.  The 1995 Act commenced operation on 9 December
1995.  The original expiry date of the 1995 Act was 28 February 1998.  This
date was extended twice.  The Mutual Recognition (Western Australia)
Amendment Act 1998 extended the termination day by one year from 28
February 1998 to 28 February 1999.  The Mutual Recognition (Western
Australia) Amendment Act 1999 extended the termination day from 28
February 1999 to 28 February 2001.

The 1995 Act contained a sunset clause because the Standing Committee on
Uniform Legislation and Intergovernmental Agreements recommended that
the Western Australia temporarily adopt the Commonwealth Act for three
years.  Six months before the end of this period, a review of the 1995 Act was
undertaken by the Ministry of Premier and Cabinet which recommended that
Western Australia’s participation in the scheme continue until such time as the
outcomes of the review of the Australian mutual recognition scheme and the
Commonwealth Act were known.

The review of the Commonwealth Act was conducted in 1998 which found
that the scheme is operating smoothly.  The next review of the
Commonwealth Act will occur in 2003.



2

This Bill seeks to re-adopt the Commonwealth Act which is attached as a note
to the Bill.  The Bill is almost identical to the 1995 Act except that it does not
contain a specific termination day.  Instead, the Bill will expire on the day, if
any, fixed by the Governor.

The Bill also has retrospective operation.  It is deemed to have come into
operation on 1 March 2001.  In addition, it contains a clause to validate
anything done or purported to have been done after the expiry of the 1995 Act
and before the enactment of this Bill.

The Bill adopts the Commonwealth Act for the purposes of section 51 (xxxvii)
of the Australian Constitution only to the extent of the adoption as originally
enacted and any amendments made to it before the Bill receives Royal
Assent.

Amendments to the Commonwealth Act will not be adopted automatically in
Western Australia.  The Western Australian Parliament will be able to
examine any amendments and determine whether they should be adopted in
Western Australia.  However, amendments to the schedules of the
Commonwealth Act which are made by Regulations, will be adopted
automatically.

Background to the Enactment of this Act

Paragraph 1: This clause explains that the Parliaments of New South Wales
and Queensland referred power to the Commonwealth under section
51(xxxvii) of the Australian Constitution in respect of mutual recognition.

Paragraph 2:  This clause refers to the enactment of the Commonwealth
Mutual Recognition Act 1992 by the Commonwealth Parliament.

Paragraph 3: This clause explains that the 1995 Act adopted the
Commonwealth Act for the period 9 December 1995 until 28 February 2001
(inclusive).

Clause 1: Short title

This Clause provides the short title and citation.

Clause 2: Commencement

This clause provides for the commencement of the Bill.  The Bill is deemed to
have come into operation on 1 March 2001.  This clause should be read in
conjunction with clause 6 which validates anything done or purported to have
been done after the expiry of the 1995 Act and before the enactment of this
Bill.

Clause 3: Interpretation

Clause 3(1): This clause defines certain words and expressions used in the
Bill.

“Adopt” has the same meaning as it has in section 51(xxxvii) of the
Constitution of the Commonwealth and “adopted provision”, “adoption” and
“adopts” have corresponding meanings.

Section 51(xxxvii) of the Commonwealth Constitution provides that “matters
referred to the Parliament of the Commonwealth by the Parliament of
Parliaments of any State or States, but so that the law shall extend only to
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States by whose Parliaments the matter is referred, or which afterwards adopt
the law”.

“Commonwealth Act” means the Mutual Recognition Act 1992 of the
Commonwealth.  This Act is set out in a note to the Bill.

“Termination day” means the day, if any, fixed under subsection (2).

Clause 3(2): This clause provides that “the Governor may, by proclamation, fix
a day on which the adoption of the Commonwealth Act under the Bill ceases
to have effect”.  This provision allows the Bill to continue in operation until the
Governor fixes a termination day.

Clause 4: Adoption of the Commonwealth Act

Clause 4 sets out the terms on which Western Australia adopts the
Commonwealth Act.

Clause 4(1):  This clause provides that the State of Western Australia adopts
the Commonwealth Act as originally enacted and any amendments made to it
before the Bill receives Royal Assent.  Since the Commonwealth Act was
enacted, no amendments have been made to the principal part of the Act.
However, an amendment has been made to Schedule 2 of the
Commonwealth Act by way of Regulation.

This clause ensures that the Parliament of Western Australia will have the
opportunity to consider any amendments to the Commonwealth Act and
decide whether those amendments should become law in Western Australia.

Clause 4(2): This clause provides that the Bill, once passed, will not activate
any provision in the adopted Commonwealth Act until that provision
commences operation as a law of the Commonwealth.

Clause 4(3):  This clause enables schedules to the Commonwealth Act which
are amended by Commonwealth regulations to be adopted automatically by
the Bill.  There are two schedules to the Commonwealth Act which both deal
with permanent exemptions from the mutual recognition scheme.  Heads of
Government agreed that certain goods and laws relating to goods should be
permanently exempt from the scheme.

Schedule 1 to the Commonwealth Act is a list of goods, including firearms,
fireworks, gaming machines and pornographic material, which are
permanently exempt from the mutual recognition scheme.  Schedule 2 is a list
of laws relating to goods which are permanently exempt from the
Commonwealth Act.  Additions to the list of permanent exemptions can only
be done with the unanimous consent of Heads of Government of the
participating parties.

Between the commencement of the 1995 Act and its expiry, there has been
one amendment to Schedule 2 of the Commonwealth Act.  The Mutual
Recognition Act 1992 (Amendment) Regulations 1999 added the Ozone
Protection Act of the Northern Territory to the list of laws relating to goods.

Clause 4(4):  This clause provides that the adoption of the Commonwealth Act
will cease to have effect at the end of the termination day.  The termination
day is defined in clause 3 as the day, if any, fixed by the Governor.
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Clause 5: Regulations for temporary exemptions for goods

Clause 5:  This clause provides the Governor with the power to make
regulations for the purposes mentioned in section 15 of the Commonwealth
Act.  Section 15 sets out the provisions relating to temporary exemptions.

A participating party in the scheme can temporarily exempt a good or laws
affecting a good from the operation of the scheme for 12 months if it considers
that the standards or regulatory requirements applying to the good are such
that the sale of the good could give rise to a threat to health, safety or the
environment.  Temporary exemptions apply only in the jurisdiction which
invokes the exemption.

Clause 6: Validation

Clause 6: This clause provides that anything done or purported to have been
done after the expiry of the 1995 Act and before the enactment of the Bill is
valid.

Clause 7: Expiry of Act

Clause 7: This clause provides that the Act expires at the end of the
termination day.  The clause should be read in conjunction with clause 3
which defines the termination day as the day, if any, fixed by the Governor.


