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Fair Trading Bill 2010
Overview of the Bill
The object of this Bill is to apply, as a law of Western Australia, the Commonwealth
Australian Consumer Law being Schedule 2 of the Competition and Consumer Act
2010 (Clth) as in force at 1 January 2011 ("the Australian Consumer Law") and
regulations made under section 139G of that Act. The Bill also provides for the expiry
of the Fair Trading Act 1987, Consumer Affairs Act 1971 and Door to Door Trading
Act 1987.
The Australian Consumer Law, upon its commencement, will comprise of uniform
national consumer protection laws, based on existing provisions in the
Trade Practices Act 1974 (Clth) and also other provisions based on best practice
provisions in existing State and Territory consumer protection laws. The Australian
Consumer Law includes provisions regulating misleading and deceptive conduct,
unconscionable conduct, unfair contract terms, unfair practices, consumer
guarantees and unsolicited consumer agreements. It sets out new enforcement and
redress powers and establishes a new national product safety regime.
The Commonwealth Parliament has passed two Acts that establish the new
Australian Consumer Law —
•

the Trade Practices Amendment (Australian Consumer Law) Act (No. 1)
2010, which came into effect on 1 July 2010; and

•

the Trade Practices Amendment (Australian Consumer Law) Act (No. 2)
2010, which received Royal Assent on 13 July 2010 and is scheduled to come
into effect on 1 January 2011.

Schedule 1 to the Trade Practices Amendment (Australian Consumer Law) Act (No.
2) 2010 inserted a new Schedule 2 to the Trade Practices Act 1974, that being the
Australian Consumer Law.
Item 2 of Schedule 5 to the Trade Practices Amendment (Australian Consumer Law)
Act (No. 2) 2010 renamed the Trade Practices Act 1974 the Competition and
Consumer Act 2010.
Copies of the Trade Practices Amendment (Australian Consumer Law) Act (No. 1)
2010 and the Trade Practices Amendment (Australian Consumer Law) Act (No. 2)
2010 of the Commonwealth and the related Explanatory Memoranda are publicly
available at www.comlaw.gov.au.
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PART I – PRELIMINARY
Clause 1

Sets out the short title of the Act.

Clause 2

Provides that sections 1 and 2 come into operation upon Royal
Assent and the rest of the Act, on a day fixed by proclamation.

Clause 3

Sets out the object of the Act.

PART 2 – INTERPRETATION AND APPLICATION
Division 1 – General interpretation
Clause 4

Refers to section 23 of the Act which deals with the application of
the Acts Interpretation Act 1901 (Clth) and the Interpretation Act
1984 (WA) to the Australian Consumer Law (WA).

Clause 5

Makes it clear that the terms and expressions defined in sections 6
to 9 of the Act apply to the entire Act except for Part 3 and the
Australian Consumer Law (WA) (except where specified to be the
same).
Makes it clear that the terms defined in section 17 apply to all of
Part 3 of the Act and to the Australian Consumer Law (WA).

Clause 6

Provides definitions for various terms for the purposes of the Act,
other than for Part 3 of the Act and the Australian Consumer Law
(WA).

Clause 7

Provides a detailed definition for the term “consumer” for the
purposes of the Act, other than Part 3 and the Australian
Consumer Law (WA).

Clause 8

Provides a detailed definition for the term “services” for the
purposes of the Act, other than Part 3 and the Australian
Consumer Law (WA).

Clause 9

Provides interpretations for various expressions used in the Act
and makes it clear that such interpretations apply to the entire Act
other than Part 3 and the Australian Consumer Law (WA), unless
the contrary intention appears.
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Division 2 – Application
Clause 10

Binds the Crown in all its capacities as far as the legislative power
of Parliament permits and provides for the Act to apply to the
Crown as if it were a body corporate.
Precludes the Crown from being prosecuted for an offence under
the Act other than an authority of the Crown.
Provides that this section is subject to Part 3 Division 4.

Clause 11

Sets out the types of transactions to which the Act applies and the
persons to whom it applies where there is a nexus with Western
Australia.
Makes it clear that the law of Western Australia applies to
contracts even if a contract contains a provision to the contrary.

Clause 12

Makes it clear that the Act does not exclude or limit the concurrent
operation of any law of the Commonwealth or of another State or
Territory.

Clause 13

Makes it clear that the Act has effect despite any stipulation in any
contract or agreement to the contrary.
Makes it clear that a contract remains valid and enforceable even if
it contains a provision that contravenes the Act, so long as the
contravening provision is severable.

Clause 14

Requires the Act to be read and construed as being in addition to,
and not in derogation or substitution for, any other law in force in
the State that relates to the duty or liability of persons in respect of
goods or services supplied to a consumer.
Makes it clear that, unless expressly provided, the Act does not
limit or restrict any right or remedy otherwise available to a person.

Clause 15

Provides that where a provision of this Act is inconsistent with a
provision of, or provision of an instrument of, an Act specified in
Schedule 1 or otherwise prescribed, then the provision of that Act
or instrument prevails.
This section is subject to section 35 which gives the Australian
Consumer Law (WA) precedence over certain sections of the
Health Act 1911 if there is an inconsistency.
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PART 3 – AUSTRALIAN CONSUMER LAW
Division 1 – Object and Interpretation
Clause 16

Explains that the object of Part 3 is to apply, as a law of Western
Australia, the Australian Consumer Law as set out in Schedule 2 to
the Competition and Consumer Act 2010 (Clth). .

Clause 17

Provides definitions for various terms referred to in Part 3.
Provides that the terms used in Part 3 that are also used in the
Australian Consumer Law (WA) have the same meanings as they
do in that law.
Deems a jurisdiction to have applied the Australian Consumer Law
as a law of that jurisdiction if that law substantially corresponds to
the Australian Consumer Law text as in force from time to time.
Makes it clear that the corresponding law is taken to be the
Australian Consumer Law or the Australian Consumer Law text,
applying as a law of that jurisdiction.

Division 2- Application of Australian Consumer Law
Clause 18

Defines the Australian Consumer Law text as consisting of Schedule
2 to the Commonwealth Competition and Consumer Act 2010 and
the regulations made under section 139G of that Act

Clause 19

Defines the Australian Consumer Law text, for the purposes of this
section, as Schedule 2 to the Commonwealth Competition and
Consumer Act 2010 (as modified by section 37) and the regulations
made under section 139G of that Act, as in force from time to time.
Provides for the Australian Consumer Law text to apply as a law of
Western Australia; to be referred to as the Australian Consumer Law
(WA); and to be a part of this Act.

Clause 20

Provides for the Governor to amend the Australian Consumer Law
(WA) by order published in the Gazette.
Provides for draft orders of the Governor to be approved by a
resolution passed by both Houses of Parliament before being made,
and for resolutions to originate in either House.
Provides that if a notice of a resolution approving the draft of an
order is given to a House of Parliament, then unless the notice of
resolution is withdrawn, moved but then withdrawn, moved and lost,
approved or the Legislative Assembly expires or is dissolved; or the
Parliament prorogued on or before the 21st sitting day of that House
after the giving of the notice, then the draft of the order will be
treated to have been approved by a resolution passed by that
House.
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Clause 21

Provides for regulations made under section 139G of the
Competition and Consumer Act 2010 and other instruments made
under the Australian Consumer Law (WA) to take effect immediately
in WA; for them to be published in the Gazette within 28 days of
being made; for them to be subject to the Interpretation Act 1984
(WA); and for them to be disallowable by either House of Parliament.

Clause 22

Defines “regulator” for the purposes of the Australian Consumer Law
(WA) as meaning the Commissioner (as defined in section 6 of the
Act)

Clause 23

Provides for the Acts Interpretation Act 1901 (Clth) to apply as a law
of WA to the Australian Consumer Law (WA) and to instruments
made under that law.
Makes it clear that the Interpretation Act 1984 (WA) still applies to
the instruments listed in section 21.

Clause 24

Defines those persons to whom the Australian Consumer Law (WA)
applies and makes it clear that its application extends to conduct or
other matters or things occurring outside of Western Australia.

Division 3 – References to the Australian Consumer Law
Clause 25

Makes it clear that unless otherwise specified to the contrary, a
reference in any instrument to the Australian Consumer Law is to
be taken to mean a reference to the Australian Consumer Law of
any or all participating jurisdictions.

Clause 26

Makes it clear that if a law of a participating jurisdiction provides for
the Australian Consumer Law text to be a law of that jurisdiction
then the Australian Consumer Law of that jurisdiction is the
Australian Consumer Law text applying as a law of that jurisdiction.

Division 4 – Application of the Australian Consumer law
Clause 27

Defines “participating jurisdiction” and “other jurisdiction” for the
purpose of Division 4, as not including the Commonwealth.

Clause 28

Makes it clear that the application law of Western Australia binds
the Crown in Western Australia and the Crown in every other
jurisdiction so far as the Crown carries on business either directly
or by an authority.

Clause 29

Makes it clear that the application laws of all other jurisdictions
bind the Crown in Western Australia so far as the Crown carries on
business either directly or by an authority.
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Clause 30

Makes it clear that the Crown in any capacity, other than
authorities, cannot be prosecuted or be liable to any pecuniary
penalty under the application law of this or any other jurisdiction.

Division 5 - Miscellaneous
Clause 31

Confers functions and powers on authorities and officers of the
Commonwealth where expressed to do so under the Australian
Consumer Law (WA).
Provides for these authorities and officers to have the power to do
what is necessary in connection with the performance of their
functions and exercise of their power.

Clause 32

Precludes persons from being punished for an offence against the
Australian Consumer Law (WA), if they have been punished for the
same offence in another participating jurisdiction.
Precludes persons from being liable to a pecuniary penalty under
the Australian Consumer Law (WA), if they have been ordered to
pay a pecuniary penalty for the same conduct in another
participating jurisdiction.

Clause 33

Provides that persons who commit offences against the Australian
Consumer Law (WA) to be guilty of crimes and to be subject to the
relevant penalties set out in that law.
Provides for summary convictions.

Clause 34

Requires courts to apply the rules of evidence and procedure for
civil matters in proceedings for a pecuniary penalty under section
224 of the Australian Consumer Law (WA).

Clause 35

Provides that where any provision of the Australian Consumer Law
(WA) is inconsistent with section 338B or 338C of the Health Act
1911 (which deal with prohibitions on the sale of unsafe appliances
and toys) then the Australian Consumer Law (WA) prevails.

Clause 36

Provides that where any provision in Part 3-2 Division 1 of the
Australian Consumer Law (WA) (which deals with consumer
guarantees) is inconsistent with a provision of the Sale of Goods
Act 1895, then the Australian Consumer Law (WA) prevails.
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Clause 37

Modifies the text of the Competition and Consumer Act 2010 (Clth)
and as in force on the commencement in Western Australia, which,
together with the regulations made under that Act, result in the text
that this Act applies as the Australian Consumer Law (WA).
This section modifies the permitted hours for door to door trading
in Western Australia so that they remain the same as that currently
permitted under the Door to Door Trading Act 1987 (WA) which Act
is scheduled to expire under this Act.

Division 6 - Transitional
Clause 38

Provides that proceedings for an injunction under section 74 or 75
of the Fair Trading Act 1987 are, from the commencement of this
section, to be deemed proceedings for an injunction under the
relevant part of the Australian Consumer Law (WA).

Clause 39

Provides that Part 2-3 of the Australian Consumer Law (WA)
(which regulates unfair contract terms) does not apply to contracts
entered into before the commencement of this section.
Provides that where a contract is renewed on or after
commencement of this section, then Part 2-3 applies to the
contract as renewed on and from the renewal day.
Provides that where a term of a contract entered into before
commencement of this section is varied, then Part 2-3 applies but
only to the term that is varied.

Clause 40

Provides that Part 3-2 Division 2 of the Australian Consumer Law
(WA) (which regulates unsolicited consumer agreements) does not
apply to contracts entered into before the commencement of this
section.
Provides for Part 3-2 Division 2 of the Australian Consumer Law
(WA) to apply to contracts entered into after the commencement of
this section even if negotiations leading to the formation of the
contract took place before the commencement of the section.

.

Makes it clear that the contracts entered into before the
commencement of the section remain subject to the provisions of
the Door to Door Trading Act 1987.

Clause 41

Provides that section 101 of the Australian Consumer Law (WA)
(WA) (which relates to requests for itemised bills) does not apply to
services supplied before the commencement of this section.
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Clause 42

Extends the reference in the Australian Consumer Law (WA) to
proceedings under that Act to include proceedings commenced
under various parts of the Trade Practices Act 1974 (Clth) or the
Fair Trading Act 1987 (WA) before the commencement of this
section (The object of this section is to ensure that courts shall, in
determining an appropriate pecuniary penalty under the Australian
Consumer Law (WA), also have regard for the result of
proceedings instituted under relevant parts of the Trade Practices
Act and Fair Trading Act)

PART 4 – CODES OF PRACTICE
Division 1 - Preliminary
Clause 43

Provides a guide to the general scheme of Codes of Practice.

Clause 44

Provides a definition of the term “code of practice”.

Clause 45

Describes the steps required to be undertaken by the
Commissioner in preparing a draft code of practice before it can be
submitted to the Minister for consideration including the
requirement for consultation with relevant organisations
representing suppliers and consumers.

Clause 46

Provides for codes of practice to be prescribed by regulation
subject to them being submitted to the Minister in accordance with
section 45 and being approved by the Minister with or without
amendment.
Requires regulations prescribing codes of practice to provide for
their expiry no later than 3 years after they take effect.
Permits codes of practice to continue in effect beyond 3 years
subject to being reviewed prior to the expiry of the regulations and
provided that consultation has taken place in accordance with
section 45 of the Act.

Clause 47

Provides that the Regulations may prescribe an interim code of
practices for a period up to 6 month where consultation in
accordance with section 45 has not taken place or has not been
completed.
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Division 3 – Enforcement of codes of practice
Clause 48

Provides for the Commissioner to apply to the State Administrative
Tribunal for an order where a person is carrying on business in
contravention of a prescribed code of practice.
Provides for the Tribunal to make an order against a person to
cease contravening the code and/or rectify any consequence of
that contravention.
Provides for the Tribunal to make orders by consent.
Provides for the Tribunal to make orders against directors or other
persons concerned in the management of a body corporate that is
contravening the code.
Provides for the Tribunal to make orders that include conditions
relating to the future conduct of a person as well as any specific
action to be taken by the person to rectify the consequences of the
contravention.
Provides for a penalty of $50,000 for failing to comply with an order
of the Tribunal.

Clause 49

Provides for the Commissioner to take or defend proceedings on
behalf of a complainant in relation to a contravention or suspected
contravention of a code of practice, subject to the Commissioner
obtaining the written consent of both the complainant and the
Minister.
Provides that the Commissioner may take, or continue with,
proceedings after having received written consent from the
complainant, even if that consent is subsequently revoked.

Clause 50

Provides for the rights and obligations of the Commissioner in
relation to proceedings taken or defended by the Commissioner on
behalf of a complainant ie:
•

the Commissioner has the same rights and control over
proceedings as the complainant would have;

•

the Commissioner may conduct the proceedings in any
manner considered appropriate without seeking the consent
of the complainant;

•

any moneys recovered by the Commissioner must be paid to
the complainant;

•

any amount awarded against the complainant must be paid
by the complainant; and

•

the costs of the proceedings are to be borne by or paid to and
retained by the Commissioner.
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Clause 50
cont’d

Provides that if a counterclaim to any proceedings is filed, the court
or tribunal hearing the matter must, on the application of the
Commissioner, order that the counterclaim be heard separately;
and permits the court or tribunal to make any other orders or
directions in that respect it sees fit.
Provides an authority for any money the Commissioner becomes
liable to pay by virtue of this section, to be charged to the
Consolidated Account.

Clause 51

Precludes persons from being punished under the Australian
Consumer Law (WA), if an order has already been made under
section 48 of the Act in respect of a contravention of a prescribed
code of practice, and that contravention is also an offence under
the Australian Consumer Law (WA).
Precludes an order being made against a person in respect of a
contravention of a prescribed code of practice if that contravention
is also an offence against the Australian Consumer Law (WA) and
that person has already been convicted of that offence.

Clause 52

Makes it clear that any action taken by the Commissioner in
relation to a matter alleged to be contravention of a code of
practice or the issue of any order by the State Administrative
Tribunal in respect of that matter, does not preclude any other
person from taking civil action in regard to the same matter.
Makes it clear that only the Commissioner may make an
application under section 48 (to seek enforcement of compliance
with a prescribed code of practice).

Clause 53

Provides for prescribed codes of practice made under the
Fair Trading Act 1987 (WA) that are in force at the commencement
of the Act, to remain in force unless a review of the code is
required in accordance with section 42 of the Fair Trading Act
1987 and that review has not been undertaken.
Provides for prescribed codes of practice made under the
Fair Trading Act 1987 (WA) that remain in force by virtue of this
section, to be reviewed within three years of the date on which
they were first made if a review has not yet been undertaken
Provides for interim codes of practice made under the Fair Trading
Act 1987 to remain in force.
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Clause 54

Provides for deeds of undertaking that are in force under the Fair
Trading Act 1987 to remain in force after the commencement of
this section and requires the relevant persons to observe any
undertakings given by them in such deeds.
Provides for the Commissioner to apply to the State Administrative
Tribunal for an order where an undertaking is not observed and
further provides for a penalty of $10,000 if an order of the Tribunal
is contravened.

Clause 55

Provides for the Commissioner to seek an order from the State
Administrative Tribunal under section 48 of this Act (within 6
months of the commencement of this section) in respect of a
contravention of a code of practice made under the Fair Trading
Act 1987 where a person has contravened that code but did not
execute a deed under the Fair Trading Act 1987 in relation to the
contravention before the commencement of this section.

PART 5 – ADMINISTRATIVE PROVISIONS
Division 1 – Commissioner
Clause 56

Provides for the establishment of the position of Commissioner.

Clause 57

Establishes the general functions of the Commissioner in relation
to consumer protection.

Clause 58

Authorises the Commissioner to publish statements giving
warnings or information about dangerous products, unsatisfactory
services, unfair business practices and any other matter that may
adversely affect the interests of consumers.

Clause 59

Empowers the Commissioner to institute or defend legal
proceedings on behalf of a consumer if the consumer has a cause
of action or a good defence to an action and it is in the public
interest to do so.
Empowers the Commissioner to institute or defend legal
proceedings on behalf of a business if the Commissioner is
satisfied that it is proper to do so because of a matter of public
interest.
Requires the Commissioner to obtain the written consent of a
consumer or business, as the case may be, (such consent being
irrevocable) and the written consent of the Minister before
instituting or defending proceedings.
Limits the power to institute or defend proceedings to those
matters where the amount claimed or involved does not exceed
$100,000 (or such greater amount that may be prescribed) or
where specific performance is the only remedy sought.
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Clause 60

Provides for the rights and obligations of the Commissioner in
relation to proceedings instituted or defended by the Commissioner
ie:
•

the Commissioner has the same rights and control over
proceedings that the consumer or business would have;

•

the Commissioner may conduct the proceedings in any
manner considered appropriate without seeking the consent
of the consumer or business;

•

any moneys recovered by the Commissioner must be paid to
the consumer or business;

•

any amount awarded against the consumer or business must
be paid by the consumer or business; and

•

the costs of the proceedings are to be borne by or paid to and
retained by the Commissioner.

Provides that if a counterclaim to any proceedings is filed, the court
hearing the matter must, on the application of the Commissioner,
order that the counterclaim be heard separately; and permits the
court to make any other orders or directions in that respect it sees
fit.
Provides an authority for any money the Commissioner becomes
liable to pay by virtue of this section, to be charged to the
Consolidated Account.

Clause 61

Provides for the Commissioner to delegate his or her powers or
duties under this Act or any other Act to a person employed in the
Department but precludes delegation of that power or duty by
those to whom it is delegated.
Makes it clear that the section does not limit the Commissioner’s
ability to perform a function through an officer or an agent.

Clause 62

Requires all courts and persons acting judicially to take judicial
notice of the official signature of existing and former
Commissioners and the fact that they hold, or held, that office.
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Division 2 – Offence
Clause 63

Prohibits the publication of any statement intended or apparently
intended to promote the sale of goods, services, interests in land or
the letting or lease of any land or building, which states or implies
that any consumer affairs authority has approved or refrained of
disapproving of the statement.
Defines consumer affairs authority as including the Department,
chief executive officer, Commissioner or any other Commonwealth
or State body or authority having similar powers to those of the
Department.
Provides for a penalty of $10, 000.

PART 6 – INVESTIGATION AND ENFORCEMENT
Division 1 - Interpretation
Clause 64

Defines the terms authorised person, investigator and motor
vehicle for the purpose of Part 6.

Division 2 - Investigators
Clause 65

Describes those persons that may be designated as investigators
for the purposes of this Division as being: •
•

•

Clause 66

any person employed by the Department
any officer of a Public Sector Agency that provides services
to the Department who assists in the exercise of the
Commissioners functions under this Act; and
any other person engaged by the chief executive officer to
assist in the exercise of the Commissioners functions under
this Act.

Requires the chief executive officer to provide investigators with a
certificate of appointment certifying their right to act as an
investigator.
Requires persons who cease to be investigators to return their
certificate of appointment to the chief executive officer as soon as
practicable.

Clause 67

Requires investigators to produce their certificate of appointment
when demanded by a person in respect of whom the investigator is
performing a function under this Act or another Act.
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Clause 68

Provides for investigators to be accompanied by assistants to
assist them in the exercise of their powers.
Provides for anything done lawfully by an assistant to be taken to
have been done by the investigator.

Division 3 – General Powers
Clause 69

Empowers the Commissioner or an authorised person to make any
investigation or inquiry necessary for the purpose of carrying out
the Commissioner’s functions under this Act or any other Act.

Clause 70

Sets out the powers of authorised persons in relation to
investigations or inquiries.
Empowers an authorised person to require a person to give
information, answer questions or produce documents in relation to
an investigation or inquiry and sets out the way in which this
requirement may be made.
Provides that an authorised person may enter and search any
premises or motor vehicle under a warrant, exercise the powers
set out in the warrant and make a copy of any document produced
or inspected.
Provides for authorised persons to administer an oath or
affirmation or witness a statutory declaration for the purposes of
Division 3.
Requires an authorised person to inform any person required to
give information, answer a question or produce a document that
they are required to do so under the relevant Act.

Clause 71

Provides for interviews to be conducted in private if considered
appropriate by the authorised person or if requested by the person
being interviewed. Also Provides for a representative of a person
being interviewed to also be present during an interview.

Clause 72

Provides for applications to be made for a warrant to enter
premises or a motor vehicle for the purpose of carrying out an
investigation or inquiry and sets out the procedure and
requirements more making such applications.
Requires a magistrate or justice of the peace to refuse an
application for a warrant if it does not comply with the requirements
of the Act or where the applicant does not provide information
requested by the magistrate of justice of the peace.

Clause 73

Provides for urgent applications for warrants to be obtained by
telephone, fax or other electronic means and sets out the
procedure and requirements for making such applications.
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Clause 74

Requires magistrates and justices of the peace who complete and
sign warrants pursuant to section 73 to advise authorised persons
of the time and date on which the warrant was signed and the
reasons for it being issued, to enable authorised persons to
complete a form of warrant which, when duly completed, provides
an authority to exercise the same powers as are authorised by the
warrant signed by the magistrate or justice of the peace.

Clause 75

Provides that a magistrate or justice of the peace may issue a
warrant if satisfied that there are reasonable grounds to do so,
authorising the person to whom the warrant is issued to do the
following:
•

enter and search the premises or motor vehicle named in the
warrant;

•

inspect documents and other things and take copies or
extracts;

•

inspect, examine or take measurements of or conduct tests
on any thing found on the premises or in the motor vehicle;

•

take and remove for examination or analysis or testing a
sample of any thing found on the premises, without paying for
the sample;

•

inspect any service carried on in the premises or from a
motor vehicle;

•

take measurements or recordings of any sort;

•

take photographs, sound and video recordings and drawings
of the premises or motor vehicle and anything found at the
premises or in or on the motor vehicle; and

•

seize any thing that may be seized under section 80.

Sets out what information must be contained in a warrant.
Requires any magistrate or justice of the peace who issues a
warrant to make a record of the grounds relied upon to justify the
issue of the warrant
Clause 76

Empowers a person executing a warrant to require an owner,
lessee or other person in possession or control of a computer or
other data storage device; an employee (of any of the above); or
any service provider who provides service to any of the above who
holds access codes, passwords, encryption keys or any related
information that enables access to the computer or storage device,
to provide any information that is reasonable or necessary to allow
the person executing the warrant to access the data held in the
computer or data storage device on the premises or in the motor
vehicle.
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Clause 77

Authorises a person who is issued a warrant under section 75 to
bring and use any equipment in the premises or motor vehicle, use
any equipment found at the premises or vehicle and extract any
electricity or other form of energy from the premises or vehicle as
is reasonable to operate equipment for the purposes of executing
the warrant.

Clause 78

Provides for the payment of compensation by the Commissioner
where damage is caused to equipment or data, where insufficient
care is exercised in selecting the person operating the equipment
or insufficient care is exercised by the person operating the
equipment, pursuant to section 77.

Clause 79

Provides that entry by warrant issued under section 75 may be
made using whatever assistance, equipment and force that is
reasonably necessary.
Provides authority to enter any place for the purpose or locating
and searching a motor vehicle if the person executing the warrant
has reasonable grounds to believe that the vehicle to which the
warrant applies, is at that place.
Requires the person executing the warrant to show the warrant to
the any person who gives entry to the premises or motor vehicle
and further requires the warrant to be produced for inspection to
the occupier or person in charge of the motor vehicle, on request.
Allows the person executing the warrant to require any person in
control of the premises, motor vehicle or thing, to give reasonable
access to the premises, motor vehicle or thing being inspected,
and to give other reasonable assistance.
Provides that a warrant ceases to have effect one month from the
date of issue unless it is withdrawn by the person who issued it or
it is executed.

Clause 80

Provides for documents or other things produced in response to a
requirement under Division 3, to be seized by an authorised
person if that person suspects that the item or thing is being or has
been used to commit a breach of the Act or other Act that confers
functions on the Commissioner, and requires a receipt to be
provided for the item seized.
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Clause 81

Extends to occupiers of premises or their representatives, a right to
require a person executing a warrant under section 80 to provide a
copy of any document, film, computer file or other thing, or
information contained on a storage device if any of these have
been seized. Copies are to be provided, as soon as practicable
after the seizure.
The right to copies extends only to items or information that can be
readily copied and does not apply to items or information where
possession of such items or information could constitute an
offence.

Clause 82

Provides that the owner of an item or document seized under
section 81 may inspect the item and copy any documents except
where it is impracticable or unreasonable to allow it.

Clause 83

Provides that a seized item may be retained for as long as is
reasonably necessary for the purpose of an investigation or
proceedings, and that when it is no longer needed, requires that it
be returned to the appropriate person.

Clause 84

Provides aggrieved persons with the right to apply to the State
Administrative Tribunal for a review of any decision relating to
items seized under section 80. The State Administrative Tribunal
may determine how the thing seized is to be dealt with.

Clause 85

Provides for seized items to be forfeited to the State if the owner
cannot be found or the item cannot be returned to the owner, or
other person entitled to possession, despite making reasonable
efforts to return the item.

Clause 86

Provides that where an item is forfeited to the State, it becomes
the property of the State and may be dealt with as considered
appropriate by the chief executive officer.

Clause 87

Makes it clear that where a person is required to give any
information, answer any question or produce a document under
this Division, that person cannot refuse to comply on the grounds
that compliance would incriminate them or make them liable to a
penalty.
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Clause 88

Provides that information concerning the affairs of a person that is
obtained under this Division may be recorded, used or disclosed
on the basis that it has been acquired by an authorised person for
the purposes of this Act.
Provides that where an authorised person copies a document
under section 70(1)(d) or when executing a warrant, they may
certify the copy as being a true and accurate copy of the document
and that in the absence of any proof to the contrary, that copy must
be accepted by any court or tribunal as being as valid as the
original.

Division 4 – Offences
Clause 89

Provides that where a person is required under Division 3 to give
information, answer a question or produce a document and they
fail to comply with the requirement or give information or an
answer that is false or misleading, they commit an offence which
carries a maximum penalty of $10,000.
Provides a defence to proceedings under this section where the
accused can show that:
•
•
•

Clause 90

they were not informed that they were required to give
information, answer a question or produce a document, as the
case may be, under the Act; or
the time specified in the requirement was not sufficient to enable
compliance; or
the authorised person did not have reasonable grounds to believe
that compliance with the requirement would assist in the
investigation or inquiry.

Creates various offences for obstructing an authorised person
when exercising the authorised person’s powers under section 70,
and carries a maximum penalty of $2 000.

PART 7 – CRIMINAL AND CIVIL PROCEEDINGS
Division 1 – Preliminary
Clause 91

Defines the meaning of “person involved in a contravention of a
provision of this Act” for the purposes of Division 1.
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Clause 92

Limits the time in which proceedings may be commenced for an
offence against the Act to 3 years after the alleged commission of
the offence.

Clause 93

Provides that only the Commissioner or a person authorised by the
Commissioner may institute a prosecution for an offence against
this Act.

Clause 94

Requires a court of summary jurisdiction dealing with an offence
under this Act to be constituted by a magistrate.

Clause 95

Empowers the Supreme Court or District Court to grant an
injunction against a person for conduct or alleged conduct in
contravention of the Act and make any further order under section
106 against that person, in addition to dealing with the offence for
which the person is charged.

Clause 95
Empowers the Court to order convicted persons to reimburse the
Department for any costs relating to the purchase or testing of
goods relating to the conviction.
Provides that where a person has to pay a sum of money in
respect of an offence against this Act, the Court may exercise any
power that it has apart from this section and also order the
recovery of any unpaid sum as though it was a judgement debt.
Clause 96

Makes it clear that where a corporation or other body of persons
commits an offence, then the responsible office-holders of that
body are also guilty of that offence unless they can prove that they
weren’t aware of, or didn’t authorise the commission of the offence
or were not in a position to influence or couldn’t with reasonable
diligence have prevented its commission.
Provides that where any member of a body of persons whose
affairs are managed by its members performs management
functions, that person will be deemed to be the manager of that
body.
Provides that an individual who is guilty of an offence cannot be
liable for a penalty greater than the penalty prescribed for the
corporation or body for that offence.
Provides that an employer or agent of a person convicted of an
offence is also guilty of the offence unless they can prove that they
couldn’t with reasonable diligence have prevented the commission
of the offence. Further provides that the employer or agent cannot
be liable for a penalty greater than that prescribed for the person
convicted of the offence.
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Clause 96
cont’d

Provides that where a person commits an offence relating to
misleading, deceptive or unconscionable conduct, or other unfair
practice involving a false or misleading representation under the
Australian Consumer Law (WA), due to the act or default of
another person, then that other person may also be charged and
found guilty of that offence.

Clause 97

Provides a defence for a prosecution under this Part if the accused
establishes that the contravention was due to a reasonable
mistake of fact.

Clause 98

Provides a defence to a prosecution under this Part if the accused
establishes that the contravention was due to an act or default of
another person; an accident; or some other cause beyond their
control and the accused took reasonable precautions to prevent
the commission of the offence.

Clause 99

Provides a defence to any proceedings under this Part in relation
to the publication of an advertisement if the accused is in the
business of arranging or publishing advertisements and had no
reason to suspect that the publication of an advertisement
publication would amount to a contravention of the Act.

Division 3 – Civil proceedings
Clause 100

Empowers the Supreme Court and the District Court to grant, on the
application of the Minister, Commissioner or any other person, an
injunction where a person is engaging or proposing to engage in
conduct in contravention of a provision of the Act.

Clause 101

Empowers the Supreme Court and the District Court to grant, on the
application of the Minister or Commissioner, an injunction where a
person is engaging or proposing to engage in conduct in
contravention of an interim or permanent ban under the Australian
Consumer Law (WA); a provision of a prescribed code of practice in
respect of which the Commissioner has applied to the State
Administrative Tribunal; an order of the State Administrative Tribunal
in relation to a code of practice; or any other legislation administered
by the Minister relevant to the alleged contravention.

Clause 102

Makes it clear that an injunction granted under this Division may
include an injunction restraining a person from carrying on business
for a specified period or subject to specified conditions.
Makes it clear that an injunction requiring a person to do some thing
may be granted by a court whether or not it appears to the court that
the person intends to do that thing, has previously refused to do that
thing and whether or not there is an imminent danger of substantial
damage to a third party flowing from that persons refusal.
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Clause 103

Provides for the granting of an interim injunctions pending final
consideration by the court of an application (for the grant of an
injunction).
Precludes the court from requiring anyone to give an undertaking as
to damages or costs, as a condition of granting an interim injunction.

Clause 104

Allows a court to grant a final injunction by consent of the parties,
without proof that proper grounds for the injunction exist.

Clause 105

Provides for an injunction granted under this Division to be rescinded
or varied at any time.

Clause 106

Provides for the Supreme Court or District Court to make orders to
compensate for loss or damage arising from a contravention of a
provision of this Act, on the application of the person who has
suffered or likely to suffer that loss or damage, or on the application
of the Commissioner on behalf of one or more persons with their
consent.
Provides for a range of orders including an order:
•

declaring the whole or part of any contract to be void (from its
beginning or at any other time the court thinks fit);

•
•
•

varying a contract or arrangement;
refusing to enforce all or any provisions;
directing the person involved in the contravention to refund money
or return property;
directing the person involved in the contravention to pay a person
who has suffered loss or damage, the amount of that loss or
damage;
directing the person involved in the contravention to supply
specified services; and
directing the person involved in the contravention to execute an
instrument to vary or terminate the operation of another instrument
creating or transferring an interest in land.

•

•
•

Clause 107

Provides for the Minister or Commissioner to seek an order from the
Supreme Court or District Court prohibiting the payment or transfer
of money or other property where a person is liable or may be liable
to pay money by way of a fine, damages, compensation, refund or
otherwise.
Empowers the Supreme Court or the District Court to grant orders of
this nature where it is satisfied that an order will not unduly prejudice
the rights and interests of any other person.
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Clause 108

Makes it an offence to contravene or fail to comply with an order of
the court made under section 107.
Provides for a maximum penalty of $1,100,000 for a body corporate
or $220,000 for a non-body corporate.

Clause 109

Provides for a finding of fact by a court, in any of one of a range of
proceedings or offences under the Act or the Australian Consumer
Law (WA) to be prima facie evidence of that fact in proceedings for
an action for damages under the Australian Consumer Law (WA).
Provides for a finding of fact by a court in any of a range of
proceedings or offences under the Act or the Australian Consumer
Law (WA) to be prima facie evidence of that fact in proceedings for
an order against a person for loss or damages under this Act
(section 106(3)) or proceedings relating to compensation or redress
under the Australian Consumer Law (WA).

Division 4 – Further provisions relating to proceedings
Clause 110

Makes it clear that a reference to a person’s state of mind in
sections 111 and 112 encompasses a person’s knowledge,
intention, opinion, belief or purpose as well as their reasons for that
intention, opinion, belief or purpose.

Clause 111

Makes it clear that where it is necessary to establish the state of
mind of a body corporate, it is sufficient to show the state of mind
of the representative of that body corporate who engaged in the
conduct.
Provides that conduct by a director, employee or agent of a body
corporate within the scope of their authority or apparent authority,
is to be considered conduct by the body corporate.
Deems conduct by any other person directed or permitted to be
engaged in by a director, employee or agent of a body corporate,
to also be considered conduct by the body corporate.

Clause 112

Makes it clear that where it is necessary to establish the state of
mind of a person other than a body corporate (the principal) in
relation to conduct engaged in by the principal, it is sufficient to
show that an employee or agent of the principal engaged in that
conduct within the scope of their authority or apparent authority,
and that employee or agent had that state of mind.
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Clause 112
cont’d

Provides that conduct by an employee or agent of a principal that
is within the scope of their authority or apparent authority, is to be
considered conduct of the principal.
Deems conduct by an employee or agent directed or permitted to
be engaged in by the principal to also be considered conduct of the
principal.

PART 8 - MISCELLANEOUS
Clause 113

Prohibits anyone who obtains personal information under this Act
from recording, divulging or communicating this information.
Makes it clear that the prohibition does not apply:
•

where consent has been given by the person to whom the
information relates;

•

where the information cannot reasonably be expected to lead to
the identification of any person to whom it relates; or

•

for the purposes of performing a function under or in connection
with this Act or for the purpose of any investigation or legal
proceedings.

Provides for a maximum penalty of $20,000.
Clause 114

Provides that any information obtained for the purpose of a
particular function under this Act may be used for the purpose of
carrying out any other function under this Act or other legislation
administered by the Department.

Clause 115

Provides an indemnity against liability for anything a person does
in good faith in the course of the operations of the Department or
the administration of this Act, and relieves the Crown of any liability
for their actions.
Makes it clear that liability, for the purposes of this section,
includes liability for defamation.
Preserves section 24 and 25 of the Chattel Securities Act 1987
under which the Commissioner remains potentially liable to pay
compensation for loss or damage suffered by a person as a result
of the Commissioner failing to properly register a security interest.

Clause 116

Provides an indemnity against liability for any person making or
publishing a statement, or fair report or summary of a statement, in
good faith in the course of the operations of the Department or the
administration of this Act.
Makes it clear that liability, for the purposes of this section,
includes liability for defamation.
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Clause 117

Provides for the making of regulations under this Act.

Clause 118

Provides for the making of regulations under this Act to deal with
transitional matters and defines “transitional matter”.

Clause 119

Preserves that part of the Fair Trading (Product Information
Standards) Regulations 2005 (which requires certain recreational
vessels to be fitted with a plate that contains prescribed
information) so that these regulations continue in force as if they
were made under the Australian Consumer Law (WA).
Provides for the repeal of these regulations as if they were
regulations made under this Act.

Clause 120

Preserves any order to recall defective goods made under the Fair
Trading Act 1987 that may be in effect immediately before the
commencement of Part 10 of this Act, so that the order continues
in force after the commencement of that Part as though it were a
recall notice made under the Australian Consumer Law (WA).

Clause 121

Preserves delegations made under the Consumer Affairs Act 1971
that are in effect immediately before the commencement of Part 10
of this Act.

Clause 122

Makes it clear that those provisions of the Interpretation Act 1984
relating to the repeal and substitution of laws, apply to the
Consumer Affairs Act 1971, the Door to Door Trading Act 1987
and the Fair Trading Act 1987 as if they were repealed and reenacted.

PART 10 - AMENDMENTS
Division 1 – Consumer Affairs Act 1971 amended
Clause 123

Explains that Division 1 amends the Consumer Affairs Act 1971.

Clause 124

Amends the Consumer Affairs Act 1971 so that it doesn’t apply
after Part 10 of this Act comes into operation.
Provides for the expiry of the Consumer Affairs Act 1971 on a day
fixed by proclamation.
Provides for the Consumer Affairs Act 1971 to continue to apply
after the commencement day:
•
•
•

for the purpose of investigating and prosecution of offences
committed before the commencement day;
to continue any proceedings commenced before the
commencement day; and
in relation to acts or omissions that occurred before the
commencement day and allowing action to be taken in relation to
those acts or omissions.
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Division 2 – Door to Door Trading Act 1971 amended
Clause 125

Explains that Division 2 amends the Door to Door Trading Act
1987.

Clause 126

Amends the Door to Door Trading Act 1987 so that it doesn’t apply
after Part 10 of this Act comes into operation.
Provides for the expiry of the Door to Door Trading Act 1987 on a
day fixed by proclamation.
Provides for the Door to Door Trading Act 1987 to continue to
apply:
•
•
•
•

for the purpose of investigating and prosecution of offences
committed before the commencement day;
in relation to the issue, withdrawal or payment of infringement
notices for offences committed before the commencement day;
to continue any proceedings commenced before commencement
day; and
in relation to acts or omissions that occurred before the
commencement day and the taking of action in relation to those
acts or omissions.

This section makes it clear that the Door to Door Trading
Regulations 1987 also continue in force after the commencement
day for these purposes.

Division 3 – Fair Trading Act 1971 amended
Clause 127

Explains that Division 2 amends the Fair Trading Act 1987.

Clause 128

Amends the Fair Trading Act 1987 so that it doesn’t apply after
Part 10 of this Act comes into operation and further provides for
that Act to expire on a day fixed by proclamation.
Provides for the Fair Trading Act 1987 to continue to apply:
•

for the purpose of investigating and prosecution of offences
committed before the commencement day;

•

in relation to the issue, withdrawal or payment of infringement
notices for offences committed before the commencement day;

•

to continue any proceedings commenced before commencement
day (except for proceedings for injunctions referred to in section
38 of the Fair Trading Act 2010); and

•

in relation to acts or omissions that occurred before the
commencement day and the taking of action in relation to those
acts or omissions.
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Clause 128
cont’d.

Schedule 1

The section makes it clear that the Fair Trading (Infringement
Notices) Regulations 2006 also continue in force after the
commencement day for these purposes.
Lists those Acts that override the Fair Trading Act 2010 in the
event of inconsistency (per section 15 of the Act).
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Note to the Fair Trading Bill 2010
The Australian Consumer Law (WA) Text
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GLOSSARY
Abbreviation

Definition

ACCC

Australian Competition and Consumer
Commission

ACL

Australian Consumer Law

ACL Bill or Bill

Trade Practices Amendment (Australian
Consumer Law) Bill (No. 2) 2010

Applied ACL

Applied Australian Consumer Law

ASIC Act

Australian Securities and Investments
Commission Act 2001 (Cth)

CC Act

Competition and Consumer Act 2010

Corporations Act

Corporations Act 2001 (Cth)

Corporations law

The ASIC Act and the Corporations Act
2001 (Cth)

COAG

Council of Australian Governments

Federal Court

Federal Court of Australia

first ACL Bill

Trade Practices Amendment (Australian
Consumer Law) Bill 2009

FT Act or FT Acts

State and Territory Fair Trading
Legislation, including Fair Trading Act
1987 (New South Wales), Fair Trading Act
1999 (Victoria), Fair Trading Act 1989
(Queensland), Fair Trading Act 1987 and
Consumer Transactions Act 1972 (South
Australia), Fair Trading Act 1987 and
Consumer Affairs Act 1971 (Western
Australia), Fair Trading Act 1990
(Tasmania), Fair Trading Act 1987 and
Fair Trading (Consumer Affairs) Act 1973
(Australian Capital Territory) and
Consumer Affairs and Fair Trading Act
1990 (Northern Territory).

IGA

Intergovernmental Agreement for the
Australian Consumer Law signed on 2 July
2009 by COAG

LI Act

Legislative Instruments Act 2003 (Cth)

MCCA

Ministerial Council on Consumer Affairs
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Abbreviation

Definition

NPA

National Partnership Agreement to Deliver
a Seamless National Economy

PC

Productivity Commission

Regulators

The ACCC and the consumer agencies of
the States and Territories, including: NSW
Office of Fair Trading, Consumer Affairs
Victoria, Queensland Office of Fair
Trading, Department of Commerce —
Consumer Protection (Western Australia),
Office of Consumer and Business Affairs
(South Australia), Department of Justice —
Consumer Affairs and Fair Trading
(Tasmania), Department of Justice —
Consumer Affairs (Northern Territory) and
Department of Justice and Community
Safety — Office of Regulatory Services —
Fair Trading (Australian Capital Territory)

TP Act

Trade Practices Act 1974 (Cth)
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CHAPTER ONE - INTRODUCTION
Outline of chapter
The Australian Consumer Law text
miscellaneous provisions in Chapter 1.

includes

definitions,

application

and

Context of amendments
At its meeting on 4 December 2009, the Ministerial Council on Consumer Affairs
(MCCA), agreed to the final form of the ACL.
The provisions of the ACL Bill build upon the first ACL Bill. The first ACL Bill creates
the ACL as a schedule to the TP Act and introduced unfair contract terms regulation
into the schedule. The first ACL Bill also introduces a range of penalties, enforcement
and redress provisions into the TP Act. The first ACL Bill makes similar amendments
to the Australian Securities and Investments Commission Act 2001 (ASIC Act), to
maintain consistency between the consumer protection provisions of the TP Act and
ASIC Act. The States and Territories are able to apply schedule version of the ACL,
containing only the unfair contract terms provisions, as laws of their jurisdictions from
1 July 2010, if they choose to do so.

Summary of new law
Chapter 1 of the ACL covers the defined terms and other definitions that are relied on
throughout the ACL.

Detailed explanation of new law
Definitions
The ACL applies to the extent provided by Part XI of the CC Act or a State or
Territory’s application law. [Schedule 1, item 1: Chapter 1, section 1]
Section 2 of the ACL defines terms that are relevant to the understanding,
interpretation and application of the provisions of the ACL. [Schedule 1, item 1: Chapter
1, section 2]

These terms are explained in the context of the provisions in which they are used, as
they are discussed in this explanatory memorandum.
The meaning of ‘consumer’
Many provisions of the ACL apply to all persons and are not limited to a defined class
of consumers. However, some provisions of the ACL apply only to a defined class of
consumer as it is not appropriate, in those cases, to extend protections afforded by
the relevant provisions more broadly.
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The meaning of consumer is relevant to the following provisions of the ACL:
•

consumer guarantees; [Division 1 of Part 3-2 of the ACL]

•

unsolicited consumer agreements; [Division 2 of Part 3-2 of the ACL]

•

lay-by sales agreements; [Division 3 of Part 3-2 of the ACL]

•

the provision of itemised bills; [section 101 of the ACL]

•

the definition of continuing credit contracts; [section 14 of the ACL]; and

•

linked credit contracts. [Division 1 of Part 5-5 of the ACL]

A person will be taken to have acquired goods as a consumer if any one of three
elements are satisfied:
•

the goods are priced at less than the prescribed amount (currently
$40,000); or

•

the goods are priced at more than $40,000, but are of a kind ordinarily
acquired for personal, domestic or household use or consumption; or

•

the goods consisted of a road vehicle or trailer acquired for use principally
in the transport of goods on public roads.

Similarly, a person will be taken to have acquired services as a consumer if:
•

the services are priced at less than the prescribed amount (currently
$40,000); or

•

the services are priced at more than $40,000, but are of a kind ordinarily
acquired for personal, domestic or household use or consumption.

Amounts paid or payable for purchases
Determining the price of goods or services for the purposes of subsection 3(1) or 3(3)
of the ACL may not be straightforward when goods or services are not purchased
individually but, instead, form part of a bundle of goods and services. Common
examples of this type of supply include internet services supplied in conjunction with
network equipment and a Single Lens Reflex camera supplied with optional lenses.
Subsection 3(11) of the ACL defines these types of purchases as constituting a
mixed supply.
Subsection 3(4) of the ACL provides that the amount paid or payable for goods or
services is taken to be the price paid or payable by the person, unless subsection
3(5) applies. Subsection 3(5) of the ACL provides rules for determining the price of
individual components of a mixed supply for the purposes of subsections 3(1) and
3(3). The price of goods or services purchased as part of a mixed supply is to be
taken to be:
•

if the goods or services could have been purchased from the supplier
separately from the mixed supply — the price at which they could have
been purchased; or

•

if the goods or services were not available separately from the supplier —
the lowest price at which goods or services of that kind could have been
purchased from another supplier; or

•

if the goods or services are not available other than by way of a mixed
supply- the value of the goods or services.
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Amounts paid or payable for other acquisitions
In certain circumstances goods or services are acquired otherwise than by way of
purchase, such as when trade occurs by way of barter. In such cases, subsection
3(6) of the ACL will provide that the amount paid or payable is taken to be the price
at which the person could have purchased the goods or services from the supplier at
the time of the acquisition.
Subsections 3(7) provides that the price of goods acquired other than by way of
purchase is the lowest price at which the relevant person could have purchased the
goods or services from another supplier if the goods or services could not be
purchased from their actual supplier, either because they were not available for
purchase, or because they were only available as part of a mixed supply.
Subsection 3(8) provides that the price of goods or services acquired other than by
way of purchase is taken to be their value if the goods or services are not available,
other than by mixed supply, from any supplier.
Amounts paid or payable for obtaining credit
The effective price of acquiring goods or services may be increased by the cost of
obtaining credit. Subsection 3(9) provides that amount paid or payable for goods or
services is increased, for the purposes of subsections 3(1) and 3(3), by the amount
paid or payable for the service of being provided with credit. This ensures that it is
not possible to avoid the total amount paid or payable for goods or services
exceeding the prescribed amount by attributing a portion of the effective purchase
price to the cost of obtaining credit.
Presumption that persons are consumers
Subsection 3(10) provides a rebuttable presumption that a person is a consumer if it
is alleged that a person was a consumer in relation to particular goods or services.
Where a claimant has alleged that they are a consumer, then it is for the respondent
to prove, according to the civil standard of proof, that the claimant is not a consumer
within the meaning of section 3 of the ACL.
Supplies to consumers
Subsection 3(12) clarifies that a reference to a supply of goods or services to a
consumer in the ACL is a reference to a supply of goods or services to a person who
is taken to have acquired them as a consumer.
Misleading representations with respect to future matters
Section 4 of the ACL includes a provision that replaces section 51A of the TP Act. It
places an evidentiary burden on a defendant who is alleged to have made a
representation as to a future matter that is misleading. When compared to section
51A, the new provision seeks to clarify that [Schedule 1, item 1: Chapter 1, section 4]
•

the burden of proof under this section is evidentiary in nature and does
not place a legal burden on defendants to prove that representations were
not misleading;

•

satisfying the burden of proof under this section does not constitute a
substantive defence for breach of any other section of the ACL; and

•

the section can operate in proceedings against accessories to
contraventions as well as primary contraveners.
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The clarification of the burden as requiring only evidence of reasonable grounds to
be adduced is to reverse the effect of some past court decisions, such as Australian
Competition & Consumer Commission v IMB Group Pty Ltd1, that have interpreted
section 51A of the TP Act as requiring a respondent to prove that he, she or it had
reasonable grounds.
In certain cases, Section 51A of the TP Act was interpreted in such a way to, by
implication, provide that proving reasonable grounds is a substantive defence to an
allegation of misleading conduct.2 To reverse the effect of such decisions, section 4
of the ACL states explicitly that it does not imply that a representation as to a future
matter is not misleading merely because the person had reasonable grounds for
making the representation.
Section 51A of the TP Act has been interpreted to not allow the provision to apply to
alleged accessories to a contravention because it was worded as to require the
‘corporation’ to adduce evidence3. Section 4 of the ACL reverses the effect of such
decisions to allow its application to accessories.
The drafting of section 4 of the ACL clarifies the operation of this provision and
ensures that it has the effect of facilitating the presentation of evidence to the court
when a representation of a future matter is alleged to be misleading. [Schedule 1, Item
1: Chapter 1, section 4]

When donations are treated as supplies or acquisitions
For the purposes of the provisions of the ACL except those concerning the safety of
consumer goods and product related services [Schedule 1, item 1: Chapter 3, Part 3-3],
information standards [Schedule 1, item 1: Chapter 3, Part 3-4] and offences relating to
safety of consumer goods and product related services [Schedule 1, item 1: Chapter 3,
Part 4-3] a donation is not treated as a supply of the goods unless the donation of the
goods is for promotional purposes. Nor is the receipt of a donation of goods or
services treated as an acquisition of those goods or services unless the donation is
for promotional purposes. Neither ‘donation’ nor ‘promotional purposes’ are defined
specifically in the ACL. [Schedule 1, item 1: Chapter 1, Subsection 5(1)]
For the purposes of the provisions of the ACL concerning the safety of consumer
goods and product related services [Schedule 1, item 1: Chapter 3, Part 3-3], information
standards [Schedule 1, item 1: Chapter 3, Part 3-4] and offences relating to safety of
consumer goods and product related services [Schedule 1, item 1: Chapter 3, Part 4-3]
any donation is treated as a supply of the goods and the receipt of a donation of
goods or services is treated as an acquisition of those goods or services. [Schedule 1,
item 1: Chapter 1, Subsection 5(2)]

1
2
3

[1999] FCA 819 (17 June 1999).
Quinlivan v Australian Competition and Consumer Commission [2004] FCAFC 175 (5 July
2004) at 14.
See Australian Competition and Consumer Commission v Universal Sports Challenge [2002]
FCA 1275 at 44.
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Related bodies corporate
It is recognised that, for the purposes of the ACL, there are many potential
applications of the Law that could be:
•

avoided or frustrated unless the activities of all corporations forming part
of a corporate group are treated in the same way and taken together; or

•

may apply inconsistently or inappropriately if the activities of a corporate
group are not recognised and treated accordingly.

The ACL imports the meaning of related bodies corporate from section 4A(5) of the
CC Act [Schedule 1, item 1: Chapter 1, Subsection 6(1)] Subsection 4A(5) of the CC Act
deems a body corporate to be related to another body corporate where the
first-mentioned body corporate is:
•

the holding company of another body corporate;

•

a subsidiary of another body corporate; or

•

a subsidiary of the holding company of another body corporate.

For the purposes of the ACL, it is presumed that bodies corporate are not related to
each other. [Schedule 1, item 1: Chapter 1, Subsection 6(1)]
The provisions are relevant to circumstances in which a body corporate is either
subject to an obligation or a liability under the ACL.
With regard to the interpretation of ‘related bodies corporate’ the jurisprudence
relating to section 4A of the TP Act is relevant. Further guidance on the
interpretation of concepts associated with the concept of a ‘body corporate’ may be
found in the Corporations Act and related jurisprudence.
The meaning of ‘manufacturer’
The meaning of manufacturer is relevant to the consumer guarantees [Schedule 1,
manufacturers for defective goods
of origin representations [Schedule 1,

item 1: Chapter 3, Parts 3-2 and 5-4], liability of
[Schedule 1, item 1: Chapter 3, Part 3-5] and country
item 1: Chapter 1, Part 5-3] of the ACL.

The meaning of manufacturer in section 7 of the ACL draws on the definition of
‘manufactured’ is the repealed section 74A of the TP Act. The jurisprudence relating
to that definition may be relevant to the interpretation or understanding of the
meaning of manufacturer under the ACL, insofar as those provisions are similar.
The meaning of manufacturer encompasses a wide range of activities that that
represent the first point in the chain of distribution of a product into an Australian
market, whether directly by a person or in that person’s name or brand.
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For the purposes of the ACL, the activities of a manufacturer include:
•

the activities of a person (being the manufacturer for these purposes) of
growing, extracting, producing, processing or assembling the goods.
[Schedule 1, item 1: Chapter 1, paragraph 7(1)(a)] These activities
encompass a very wide range of agricultural, mining, forestry, fishing and
aquacultural, manufacturing, product assembly, trade, craft and artisanal
activities.

•

the activities of a person (being the manufacturer for these purposes) who
holds himself or herself out to the public as the manufacturer of the goods.
[Schedule 1, item 1: Chapter 1, paragraph 7(1)(b)] This covers, among
other things, a range of activities that relate to the activities of importers
and agents and entities acting as the local representative of
manufacturers.

•

the activities of a person (being the manufacturer for these purposes) who
causes or permits the name of the person, a name by which the person
carries on business or a brand or mark of the person to be applied to
goods supplied to the person. [Schedule 1, item 1: Chapter 1, paragraph
7(1)(c)] This covers, among other things, a range of activities that relate
to the activities of importers and agents and entities acting as the local
representative of manufacturers.

•

the activities of a person (the ‘first person’, being the manufacturer for
these purposes) who causes or permits another person, in connection
with the supply or possible supply, or the promotion of the supply, of the
goods, to hold out the first person to the public as the manufacturer of the
goods. [Schedule 1, item 1: Chapter 1, paragraph 7(1)(d)] This covers,
among other things, a range of activities that relate to the activities of
importers and agents and entities acting as the local representative of
manufacturers.

•

the activities of a person (being the manufacturer for these purposes) who
imports goods into Australia if that person is not the actual manufacturer
of the goods and, at the time of the importation of the goods, the
manufacturer does not have a place of business in Australia. [Schedule
1, item 1: Chapter 1, paragraph 7(1)(e)] ‘Import’ is not specifically defined
for the purposes of the ACL.

A person is taken to have associated their name or brand with a product if their
name, brand or mark is:
•

woven in, impressed on, worked into or annexed or affixed to the goods;

•

it is applied to a covering, label, reel or thing in or with which the goods
are supplied. [Schedule 1, item 1: Chapter 1, paragraph 7(2)(a)]

It is presumed for the purposes of the ACL that if a person’s name, brand or mark is
applied to goods, then that person caused their name, brand or mark to be so
applied. [Schedule 1, item 1: Chapter 1, paragraph 7(2)(b)]
If goods are imported into Australia on behalf of a person, that person is taken to
have imported the goods. [Schedule 1, item 1: Chapter 1, subsection 7(3)]
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Goods affixed to land or premises
For the purposes of the ACL, goods are taken to be supplied to a consumer (within
the meaning of section 3) even if they are affixed to land or premises at the time of
the supply. Goods supplied in relation to another transaction, for example the
transfer of an interest in a property, are subject to the ACL for certain purposes. This
could include, for example, kitchen or laundry fittings supplied as part of a home
construction contract, which would otherwise become fixtures at the time of their
installation. [Schedule 1, item 1: Chapter 1, section 8]
The meaning of ‘safety defect’ in relation to goods
The meaning of safety defect is relevant to the provisions of the ACL dealing with
the liability of manufacturers for goods with safety defects. [Schedule 1, item 1: Chapter
5, Part 5-3]

The general test for the existence of a safety defect in a good is whether the safety of
the goods is not such as persons generally are entitled to expect. [Schedule 1, item 1:
Chapter 1, subsection 9(1)]

The concept of safety or what a person is generally entitled to expect is not defined.
However the provision sets out a non-exhaustive set of principles to which a court or
tribunal may have regard in determining this question. [Schedule 1, item 1: Chapter 1,
subsection 9(2)]

The question of whether a good has a safety defect is an absolute, rather than
relative, proposition and must be determined with reference to the state of scientific
or technical knowledge that existed at the time the goods were supplied. The ACL
provides that an inference is not to be made that a good has a safety defect only
because:
•

after they were supplied by their manufacturer, safer goods of the same
kind were supplied; or

•

the goods complied with a Commonwealth mandatory standard that was
not the safest possible standard having regard to the latest state of
scientific or technical knowledge. [Schedule 1, item 1: Chapter 1, subsections
9(3) and 9(4)]

Asserting a right to payment
The meaning of asserting a right to payment is relevant to the provisions of the
ACL relating to asserting a right to payment for unsolicited goods or services, and
unauthorised directory entries or advertisements. [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 2, sections 40 and 43] [Chapter 4, Part 4-1, Division 2, sections 162 and 163]

A person is taken to assert a right to payment from another person if the person
takes some action with a view to obtaining payment from the other person. Such
actions could include:
•

making a demand for payment or asserting a present or future right to
payment for the goods or services;

•

threatening to commence legal proceedings with a view to obtaining
payment;

•

placing or causing to be placed the name of the person on a list of
defaulters or debtors, or threatening to do so, with a view to obtaining
payment;
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•

invoking or causing to be invoked any other collection procedure, or
threatening to do so, with a view to obtaining payment;

•

sending any invoice or other document that:
– states the amount of the payment (to which a right to
payment is asserted); or
– sets out the price of unsolicited goods or unsolicited
services (to which a right to payment is asserted); or
– sets out the charge for placing, in a publication, an entry of
advertisement (to which a right to payment is asserted),

and does not contain a statement, to the effect that the payment is not an assertion
of a right to payment, that complies with any requirements prescribed by the
regulations. [Schedule 1, item 1: Chapter 1, subsection 10(1)]
Regulations specifying the requirements for statements concerning the assertion of
rights to payment have not yet been prepared.
An invoice or other document purporting to have been sent by or on behalf of a
person is taken to have been sent by that person unless the contrary is established.
[Schedule 1, item 1: Chapter 1, subsection 10(2)]

References to acquisition, supply and re-supply
Section 11 of the ACL is relevant to the many provisions of the ACL covering conduct
concerning the acquisition, supply or re-supply of goods and services. It draws on
section 4C of the CC Act, which will continue to apply only for the purposes of the CC
Act, and not the ACL. The jurisprudence relating to section 4C may be relevant to
the interpretation or understanding of the meaning of section 11 of the ACL, insofar
as those provisions are similar.
For the purposes of the ACL:
•

a reference to the acquisition of goods includes a reference to the
acquisition of property in, or rights in relation to, goods pursuant to a
supply of the goods; and

•

a reference to the supply or acquisition of goods or services includes a
reference to agreeing to supply or acquire goods or services; and

•

a reference to the supply or acquisition of goods includes a reference to
the supply or acquisition of goods together with other property or services,
or both; and

•

a reference to the supply or acquisition of services includes a reference to
the supply or acquisition of services together with property or other
services, or both; and

•

a reference to the re-supply of goods acquired from a person includes a
reference to:
– a supply of the goods to another person in an altered form
or condition; and
– a supply to another person of goods in which the
first-mentioned goods have been incorporated; and
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•

a reference to the re-supply of services (the ‘original services) acquired
from a person (the ‘original supplier’) includes a reference to:
– a supply of the original services to another person in an
altered form or condition; and
– a supply to another person of other services that are
substantially similar to the original services, and could not
have been supplied if the original services had not been
acquired by the person who acquired them from the
original supplier.
[Schedule 1, item 1: Chapter 1, section 11]

The purpose of this provision is to make clear the circumstances in which
transactions may be covered by the ACL.
Application of Schedule in relation to leases and licenses of land and buildings
This provision is relevant to any provision of the ACL that applies to a contract which
involves a lease of, or licence in respect of, land or a building. It clarifies that any
reference to a contract includes a reference to a lease of, or licence in respect of,
land or a building, regardless of whether there are express references to leases or
licences in the provisions of the ACL). [Schedule 1, item 1: Chapter 1, section 12]
Similarly, a reference to making or entering into a contract for such a lease or licence
refers to granting or taking the lease or licence, and a reference to a party to a
contract in respect of such a lease or licence includes any person bound by, or
entitled to the benefit of, any provision contained in the lease or licence.
Loss or damage to include injury
For the purposes of the ACL, references to ‘loss or damage’ includes injury.
Injury includes bodily or personal injury
and may extend to other forms of harm.

[Schedule 1, item 1: Chapter 1, subsection 13(a)]

A reference to the amount of any loss or damage includes a reference to damages in
respect of any injury. [Schedule 1, item 1: Chapter 1, subsection 13(b)]
‘Loss and damage’ is not defined for the purposes of the ACL.
Continuing credit contract
Section 12 of the ACL provides, for the purposes of the provisions of the ACL dealing
with liability of suppliers and credit providers [Schedule 1, item 1: Chapter 5, Part 5-5], that
a continuing credit contract is one where:
•

a creditor agrees to provide credit for goods or services (either supplied
by the creditor or another person) or cash paid to the consumer or another
person;

•

they have an arrangement or course of dealing; and
•

the amounts owing and paid are kept in accounts for the purposes of
the arrangement or dealing. [Schedule 1, item 1: Chapter 1, subsection
14(1)]

Where the credit relates to goods, services or cash provided by another person, the
creditor is taken to have provided credit to the consumer even though the payments
were not to the consumer. [Schedule 1, item 1: Chapter 1, subsection 14(2)]
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Contraventions of the ACL
Conduct covered by:
•

the voiding of a unfair contract term under section 23(1) of the ACL;

•

a failure to honour the consumer guarantees set out in Division 1 of Part
3-2; or

•

a failure to meet obligations under the provisions dealing with the liability
of manufacturers for goods with safety defects in Part 3-5,

are not contraventions of the ACL. [Schedule 1, item 1: Chapter 1, section 15]
Severability
A provision in a contract which causes that contract to contravene the ACL, is
severable from that contract. The concept of severability means that the contract
remains valid and enforceable otherwise than in relation to the particular provision,
so far as it can be without that provision. [Schedule 1, item 1: Chapter 1, subsection 16(1)]
Where an order made under a provision of Part 5-2, Division 4 of the ACL applies to
a contract, the rule created by section 16 of the ACL applies subject to those orders.
[Schedule 1, item 1: Chapter 1, subsection 16(2)] Part 5-2, Division 4 covers a wide range
of potential remedies for breaches of the ACL that may, among other things, include
variations to provisions in a contract.
References to provisions in the ACL
A reference to a section in the ACL is a reference to that section only, and cannot be
taken to be a reference to the same numbered section in the CC Act or any other
Act, unless otherwise provided for. [Schedule 1, item 1: Chapter 1, section 17]
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CHAPTER TWO – GENERAL PROTECTIONS
Part 2-1 Misleading or deceptive conduct
Outline of Part
The ACL contains a general prohibition against misleading and deceptive conduct in
trade or commerce.

Context of amendments
The ACL includes a provision to replace the prohibition on misleading or deceptive
conduct currently set out in section 52 of the TP Act , without substantive change. A
similar prohibition is in the FT Acts of the States and Territories in substantially the
same form as section 52 of the TP Act.
The only change made in including the prohibition in the ACL is to apply the
prohibition to ‘a person’ rather than ‘a corporation’. This reflects the broader
application of the ACL.
The jurisprudence associated with the understanding and interpretation of section 52
of the TP Act and the equivalent provisions in State and Territory fair trading laws is
still relevant.

Summary of new law
Subsection 18(1) of the ACL provides that a person must not, in trade or commerce,
engage in misleading or deceptive conduct or conduct that is likely to mislead or
deceive. This is a general prohibition, which creates a norm of business conduct in
the market.
Section 19 of the ACL provides that the provisions relating to misleading or deceptive
conduct do not apply to an information provider if the information provider made a
publication in the course of carrying on a business of providing information, unless
the publication is related directly to the business activities of the person publishing
the notice.
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Comparison of key features of new law and current law
New law

Current law

Engaging in misleading
conduct is prohibited.

or

deceptive

Engaging in misleading or deceptive conduct is
prohibited in section 52 of the TP Act.
Provisions in essentially the same form as
section 52 of the TP Act exist in the FT Acts of
the States and Territories, namely:
Section 42 NSW FT Act
Section 9 Vic. FT Act
Section 38 Qld FT Act
Section 56 SA FT Act
Section 10 WA FT Act
Section 14 Tas. FT Act
Section 12 ACT FT Act
Section 42 NT FT Act

The prohibition of misleading or deceptive
conduct does not apply to an information
provider if the information provider made
the publication in the course of carrying on
a business of providing information, unless
the publication is:
• an advertisement;
• in connection with the supply of certain
goods or services; or

A similar provision is contained in section 65A
of the TP Act and section 12DN of the ASIC
Act. Provisions with the same effect as section
65A of the TP Act exist in the FT Acts of the
States and Territories, namely:
Section 60 NSW FT Act
Section 32 Vic. FT Act
Section 51 Qld FT Act
Section 63 WA FT Act
Section 74 SA FT Act
Section 28 Tas. FT Act
Section 31 ACT FT Act
Section 60 NT FT Act

in connection with the sale or grant of
certain interests in land, or the promotion of
such a sale or grant.

Detailed explanation of new law
Section 18(1) of the ACL prohibits a person from engaging in conduct in trade or
commerce that is:
•

misleading and deceptive; or

•

likely to mislead or deceive.
[Schedule 1, item 1: Chapter 2, Part 2-1, subsection 18(1)]

Section 18(2) provides that the application of section 18(1) is not (and cannot be)
limited by the operation of a provision in Chapter 3, Part 3-1, which prohibits specific
unfair practices, and the provisions may apply concurrently. [Schedule 1, item 1:
Chapter 2, Part 2-1, subsection 18(2)]

The provisions of the ACL apply to all persons — whether they are individual persons
or bodies corporate — as it will be a law both of the Commonwealth and of each
State and Territory. Section 131 of the CC Act applies the ACL to the conduct of
corporations. [Schedule 3, item 1: section 131]
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The prohibition on misleading or deceptive conduct creates a broad norm of conduct
in the market. A finding that the prohibition is proven according to the relevant
standard of proof does not result in exposure to a criminal sanction or civil penalty
under the ACL. Rather, such a finding exposes the person who has breached the
provision to the wide range of remedies available under Chapter 5, Part 5-2 of the
ACL, including redress for non-party consumers. [Schedule 1, item 1: Chapter 5, Part 5-2]
Section 18 of the ACL replaces the repealed section 52 of the TP Act. The
substance of the drafting of the prohibition has not been changed, other than
changing the reference to ‘a corporation’ to ‘a person’.
Accordingly, the
well-developed jurisprudence relating to section 52 of the TP Act is relevant to the
interpretation or understanding of the meaning and application of section 18 of the
ACL.
Section 18 of the ACL applies to conduct ‘in trade or commerce’. ‘Trade or
commerce’ is defined as meaning ‘trade or commerce within Australia, or between
Australia and places outside Australia, and includes any business or professional
activity (whether or not carried on for profit)’. The ACL applies to conduct engaged in
outside of Australia, provided that at least some aspect of the trading relationship
between two or more parties has taken place in Australia. [Schedule 1, item 1: Chapter
1, section 2]

The High Court has found, for the purposes of section 52 of the TP Act, that ‘trade or
commerce’ includes conduct which is itself an aspect or element of activities or
transactions which, of their nature, bear a trading or commercial nature.4
‘Misleading or deceptive’ is not defined for the purposes of the ACL. The High Court
has found that, for conduct to be misleading or deceptive, the conduct must either
induce error or be capable of inducing error.5
Section 18 of the ACL does not specify a requirement for intention on the part of the
person engaged in the conduct to be shown. The High Court has found that intention
is not a requirement for a person to have engaged in misleading or deceptive
conduct.6
Section 18 of the ACL refers only to ‘conduct’ which is misleading or deceptive or is
likely to mislead or deceive. The High Court has found that the ambit of ‘conduct’ is
not limited to a positive action or representation, and that silence can be considered
misleading or deceptive in certain circumstances.7

4
5
6
7

Concrete Constructions (NSW) Pty Ltd v Nelson [1990] HCA 17.
Parkdale Custom Furniture Pty Ltd v Puxu Pty Ltd (1982) 149 CLR 190.
Hornsby Building Information Centre Pty Ltd v Sydney Building Information Centre Ltd (1978)
140 CLR 216.
Demagogue Pty Ltd v Ramensky (1992) 39 FCR 31.
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Enforcement and remedies
The following enforcement powers and remedies apply to section 18 of the ACL:
•
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]
substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division
2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division
3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division
4, Subdivision A]

•

redress for non-parties; and [Schedule 1, item 1: Chapter 5, Part 5-2,
Division 4, Subdivision B]

•

non-punitive orders[Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

Information providers
The prohibition in section 18 of the ACL does not apply to publications by an
information provider, where the information provider made the publication in the
course of carrying on a business of providing information or, in the case of a radio or
television broadcaster, the publication was by radio or television broadcast by the
information provider. This exemption does not apply to:
•

advertisements;

•

a publication in connection with the supply (or promotion of the supply) of
goods or services by the information provider; or

•

a publication in connection with the sale or grant (or promotion of the sale
or grant) of an interest in land by the information provider.
[Schedule 1, item 1: Chapter 2, Part 2-1, section 19]

Section 19 of the ACL operates in the same way as the repealed subsections 65A(1)
and (2) of the TP Act, and the jurisprudence on the understanding, interpretation and
application of those provisions is relevant to section 19.
In particular, subsections 19(3) and (4) have been drafted in such a way as to
maintain the High Court’s interpretation of section 65A of the TP Act in ACCC v
Channel Seven Brisbane Pty Limited [2009] HCA 19. In that case, the High Court
held that the second exception applies for publications made on behalf of, or
pursuant to a contract, arrangement or understanding with a person who supplies
goods or services, rather than for publications made in connection with relevant
goods or services in relation to the information provider. The exceptions have a wide
application rather than a narrow one. [Schedule 1, item 1: Chapter 2, Part 2-1, subsections
19(2)-(4)]
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Information provider is defined expansively for the purposes of the ACL in
subsections 19(5) and (6), and includes media organisations such as radio and
television stations (including the Australian Broadcasting Corporation and the Special
Broadcasting Service Corporation), as well as publishers of newspapers and
magazines. This definition operates in the same way as the one in the repealed
subsection 65A(3) of the TP Act. [Schedule 1, item 1: Chapter 2, Part 2-1, subsections 19(5)
and (6)]

Application and transitional provisions
The ACL commences on the later of 1 January 2011 or the commencement of
Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Bill 2009
(the first ACL Bill). The first ACL Bill is currently before the Parliament. [Section 2]
Chapter 2, Part 2-1 applies to all relevant conduct occurring in trade or commerce on
or after 1 January 2011.
Conduct occurring prior to 1 January 2011 will remain subject to the repealed (and
saved, for those purposes) provisions in the TP Act or the relevant FT Act of a State
or Territory. [Schedule 7, item 6]
The TP Act, as in force immediately before the commencement of the ACL,
continues to apply to or in relation to any proceedings under or in relation to that Act,
which were commenced, but not concluded, before that commencement. [Schedule 7,
item 7]

The Governor-General may make regulations prescribing matters of a transitional,
application or saving nature in relation to the amendments and repeals made by the
Schedules to this Act. [Schedule 7, item 12]

Consequential amendments
References to provisions of the TP Act in other CC Act provisions and provisions of
other Acts will be consequentially amended to refer to provisions of the ACL to
ensure that the affected provisions continue to apply in the way in which they did
under the TP Act. [Schedules 5 and 6]

Part 2-2 Unconscionable conduct
Outline of Part
The Australian Consumer Law (ACL) includes provisions prohibiting persons from
engaging in unconscionable conduct towards consumers or businesses.

Context of amendments
Part IVA of the Trade Practices Act 1974 (TP Act) prohibits corporations from
engaging in unconscionable conduct.
There are three substantive prohibitions currently in Part IVA:
•

section 51AA prohibits unconscionable conduct within the meaning of the
unwritten law of the States and Territories;
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•

section 51AB prohibits conduct in connection with the supply of goods or
services to ‘consumers’ that is, in all the circumstances, unconscionable;
and

•

section 51AC prohibits conduct in connection with the supply of goods or
services to a ‘business consumer’, or in connection with the acquisition of
goods or services from a ‘small business supplier’, that is, in all the
circumstances, unconscionable.

Section 51AB was first inserted into the TP Act in 1986, section 51AA was inserted in
1992 and 51AC was inserted in 1998.
Every State and Territory has similar provisions to 51AB in their FT Acts. Western
Australia, Victoria and Tasmania also have equivalents to section 51AC and Victoria
also has an equivalent to section 51AA.
Since 1988, the TP Act unconscionable conduct provisions have been mirrored in
Part 2, Division 2, Subdivision C of the Australian Securities and Investments
Commission Act 2001 (ASIC Act), which applies in respect of financial services.
Section 51AA defines unconscionable conduct by reference to the unwritten law from
time to time of the States and Territories.
While, the meaning of unconscionable conduct in the current sections 51AB and
51AC of the TP Act is based in the equitable doctrine, statutory guidance is provided
to the courts by lists of factors set out in those sections. These factors are not an
exhaustive list, but are specific factors to which the court may have regard in making
a decision about whether unconscionable conduct has occurred.
In accordance with the Intergovernmental Agreement for the Australian Consumer
Law (IGA), the TP Act unconscionable conduct provisions will be included in the
ACL.
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Future changes to statutory unconscionable conduct
In December 2008, the Senate Standing Committee on Economics (Senate
Committee) released an inquiry report into the need, scope and content of a
definition of unconscionable conduct for the purposes of Part IVA of the TP Act. The
Senate Committee recommended:
•

a clarifying amendment to ensure that section 51AC applies to the
behaviour of parties under a contract, in addition to their behaviour during
the process of agreeing the terms of the contract;

•

that the Government further consider the need for a guiding statement of
principles in the law, with particular regard to the retail tenancy leasing
and franchising industries; and

•

that the Australian Competition and Consumer Commission (ACCC)
should undertake targeted investigation and funding of unconscionable
conduct test cases.

An amendment giving effect to the first recommendation of the Senate Committee is
included in section 22(2)(j) of the ACL.
On 5 November 2009, the Australian Government released its response to the
Senate Committee. The Government agreed to a clarifying amendment to the 51AC,
along the lines of that recommended by the Senate Committee. The Government
also established an expert panel to consider:
•

whether a list of examples of unconscionable conduct should be
incorporated into the TP Act; and

•

the case for amendments to strengthen the Franchising Code of Conduct.

The expert panel reported to the Government in February 2010 and on 3 March
2010, the Government responded to the expert panel’s report. The Government has
announced that it will:
•

insert a statement of interpretative principles into the provisions; and

•

redraft sections 51AB and 51AC to either harmonise or unify them.

No amendments to implement the Government’s response to the expert panel report
are included in the ACL Bill. The Government has announced that it will implement
its response through separate legislative amendments to be introduced later in 2010
and in cooperation with the States and Territories.

Summary of new law
Part 2-2 of the ACL includes prohibitions against a person engaging in
unconscionable conduct.
The concept of ‘unconscionable conduct’ is not defined for the purposes of the ACL.
However:
•

section 20 provides that conduct that is unconscionable within the
unwritten law of the States and Territories, from time to time, is
unconscionable for the purposes of the ACL;

48

•

section 21 provides a non-exhaustive list of types of conduct which may
be unconscionable in the context of a business’s dealings with
consumers; and

•

section 22 provides two non-exhaustive lists of types of conduct that may
be unconscionable in the context of a business’s dealings with other
businesses, either as a customer or a supplier to those businesses.

The inclusion of a prohibition on unconscionable conduct within the ACL ensures that
consumers and businesses are able to access a range of remedies under the ACL,
and that regulatory agencies are able to access penalties under the ACL, in addition
to any remedies courts may provide under the common law or the principles of
equity.
The unconscionable conduct provisions also guide the courts’ application of the
common law and equitable principles of unconscionable conduct in the context of
consumer and business interactions that take place during the course of trade or
commerce.

Comparison of key features of new law and current law
New law

Current law

A person must not, in trade or commerce,
engage in unconscionable conduct within the
meaning of the unwritten law.

Section 51AA of the TP Act prohibits a
corporation, in trade or commerce, from
engaging in unconscionable conduct within
the meaning of the unwritten law of the
States and Territories.
Section 12CA of the ASIC Act prohibits a
person, in trade or commerce, from engaging
in conduct in relation to financial services
that is unconscionable within the meaning of
the unwritten law of the States and
Territories.
Section 7 of the Vic FT Act prohibits a
person, in trade or commerce, from engaging
in unconscionable conduct within the
unwritten law.
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New law

Current law

A person must not, in trade or commerce, in
connection with the supply or possible of
goods or services to another person, engage
in conduct which is in all the circumstances
unconscionable.

Section 51AB of the TP Act provides that a
corporation, in trade or commerce, must not
in relation to the supply or possible supply of
goods or services to a person, engage in
conduct which is in all the circumstances
unconscionable.
Section 12CB of the ASIC Act provides that a
person must not, in trade or commerce, in
connection with the supply or possible supply
of financial services to a person, engage in
conduct that is, in all the circumstances,
unconscionable.
Section 43 of the NSW FT Act
Section 8 of the Vic. FT Act
Section 39 of the Qld FT Act
Section 11 of the WA FT Act
Section 57 of the SA FT Act
Section 15 of the Tas. FT Act
Section 13 of the ACT FT Act
Section 43 of the NT CAFT Act

A person must not, in trade or commerce, in
connection with the supply or possible supply
of goods or services to another person, other
than a listed public company, engage in
conduct that is in all the circumstances
unconscionable.

Subsection 51AC(1) of the TP Act provides
that a corporation must not, in trade or
commerce, in connection with the supply or
possible supply of goods or services to a
person, other than a listed public company,
engage in conduct that is in all the
circumstances unconscionable.
Subsection 51AC(2) of the TP Act provides
that a person must not, in trade or commerce,
in connection with the supply or possible
supply of goods or services to a corporation,
other than a listed public company, engage in
conduct that is in all the circumstances
unconscionable.
Section 12CC of the ASIC provides that a
person must not, in trade or commerce, in
connection with the supply or possible supply
of financial services to another person, other
than a listed public company, engage in
conduct that is, in all the circumstances,
unconscionable.
Section 8A of the Vic. FT Act
Section 11A of the WA FT Act
Section 15A of the Tas. FT Act
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New law

Current law

A person must not, in trade or commerce, in
connection with the acquisition or possible
acquisition of goods or services from another
person, other than a listed public company,
engage in conduct that is, in all the
circumstances, unconscionable.

Subsection 51AC(1) of the TP Act provides
that a corporation must not, in trade or
commerce, in connection with the acquisition
or possible acquisition of goods or services
from another person, other than a listed
public company, engage in conduct that is, in
all the circumstances, unconscionable.
Subsection 51AC(2) of the TP Act provides
that a person must not, in trade or commerce,
in connection with the acquisition or possible
acquisition of goods or services from a
corporation, other than a listed public
company, engage in conduct that is, in all the
circumstances, unconscionable.
Section 12CC of the ASIC Act provides that a
person must not, in trade or commerce, in
connection with the acquisition or possible
acquisition of financial services from another
person, other than a listed public company,
engage in conduct that is, in all the
circumstances, unconscionable.
Section 8A of the Vic. FT Act
Section 11A of the WA FT Act
Section 15A of the Tas. FT Act

Detailed explanation of new law
Unconscionable conduct within the meaning of the unwritten law
Section 20 of the ACL creates a general prohibition against a person engaging in
unconscionable conduct within the meaning of the unwritten law, from time to time, in
the course of trade or commerce. [Schedule 1, item 1: Chapter 2, Part 2-2, subsection 20(1)]
Trade or commerce is defined for the purposes of the ACL as meaning ‘trade or
commerce within Australia, or between Australia and places outside Australia, and
includes any business or professional activity (whether or not carried on for profit)’.
The ACL applies to conduct engaged in outside of Australia, provided that at least
some aspect of the trading relationship between two or more parties has taken place
in Australia. [Schedule 1, item 1: Chapter 1, section 2]
The ‘unwritten law, from time to time’ is the array of common law and equitable
principles that have developed in the Australian courts over many years as they
apply and relate to the concept of unconscionable conduct. Previous jurisprudence
developed in the courts of England and Wales prior to the independence of the
Australian judicial system, which occurred with the reception of the laws and statutes
of England and Wales and the establishment of the colonial Supreme Courts in the
nineteenth century, is also relevant, as are the decisions of the Privy Council
exercising its now ended appellate jurisdiction over State courts.
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The principal purpose and function of section 20 of the ACL is to allow the penalties
and remedies available under Chapter 5 of the ACL to be imposed with respect to
conduct that is found to be considered to be unconscionable within the meaning of
the unwritten law, from time to time.
A person contravening section 20 of the ACL is liable to pay a civil pecuniary penalty
of up to:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.

[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]

The following enforcement powers and remedies apply to section 20 of the ACL:
•
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]
substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division
2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division
3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division
4, Subdivision A]

•

redress for non-parties; and [Schedule 1, item 1: Chapter 5, Part 5-2,
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

The prohibition in section 20 applies only to conduct that is not covered by the more
specific prohibitions in sections 21 and 22 of the ACL, that is:
•

the supply or possible supply of goods or services to consumers or
businesses; or

•

the acquisition or possible acquisition of goods or services from
businesses.
[Schedule 1, item 1: Chapter 2, Part 2-2, subsection 20(2)]
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Unconscionable conduct towards consumers
Section 21 of the ACL prohibits a person from engaging in unconscionable conduct
towards another person in connection with the supply or possible supply of goods or
services. [Schedule 1, item 1: Chapter 2, Part 2-2, subsection 21(1)]
This section does not define ‘unconscionable conduct’, but it also does not limit it to
the concept as understood under the ‘unwritten law, from time to time’.
The meaning of ‘consumer’ with respect to unconscionable conduct in the ACL
Section 21 only applies in respect of persons who are ‘consumers’. It does not apply
the definition of consumer that is contained in section 3 of the ACL, although the
provisions are consistent. The concept of ‘consumer’ used in section 21 limits the
application of the section to situations where:
•

the goods or services involved in the conduct are goods or services of a
kind ordinarily acquired for personal, domestic or household use or
consumption; and
•

supply is not taken to include supply or possible supply for the
purposes of re-supply or for the purpose of using goods up or
transforming them in trade or commerce. [Schedule 1, item 1: Chapter
2, Part 2-2, subsections 21(5) and 21(6)

The concept of ‘ordinarily acquired for personal, domestic or household use or
consumption is drawn from the definition of consumer in section 3 of the ACL. This is
an objective concept that is determined with reference to the nature of the goods or
services acquired, rather than the actual purpose for which the goods or services
were acquired.
The concept of ‘supply’ is also drawn from the definition of consumer in section 3 of
the ACL. This is a subjective concept that must be determined with reference to the
actual purpose for which particular goods were acquired.
Misleading representations within respect to future matters
Section 4 of the ACL, concerning the treatment of misleading representations as to
future matters, applies in the same way to Chapter 2, Part 2-2 of the ACL as it does
to Chapter 3, Part 3-1, Division 1. [Schedule 1, item 1: Chapter 2, Part 2-2, subsection 21(7)]
Matters to which the court must or may have regard
A court must consider allegations of unconscionable conduct in the context of all of
the circumstances surrounding the relevant parties’ conduct towards each other.
[Schedule 1, item 1: Chapter 2, Part 2-2, subsection 21(1].
In doing this, the court may have regard to a list of matters specified in subsection
21(2) the ACL, but may also consider any other matter that it thinks relevant.
[Schedule 1, item 1: Chapter 2, Part 2-2, subsection 21(2)].
The existence of a legal dispute, manifest in legal proceedings, between two parties
is not in itself determinative of unconscionable conduct on behalf of either party.
Subsection 21(3) of the ACL provides that a person is not taken to have engaged in
unconscionable conduct merely because the person instituted legal proceedings or
another arbitration process against another person. [Schedule 1, item 1: Chapter 2,
Part 2-2, subsection 21(3)]
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In determining whether conduct is unconscionable, the court must not have regard to
any circumstances that were not reasonably foreseeable at the time of the alleged
contravention. [Schedule 1, item 1: Chapter 2, Part 2-2, paragraph 21(4)(a)]
In determining whether conduct is unconscionable, the court may have regard to
conduct engaged in, or circumstances existing, before the commencement of section
21 of the ACL (that is, before 1 January 2011). [Schedule 1, item 1: Chapter 2, Part 2-2,
paragraph 21(4)(b)]

Enforcement
A person contravening section 21 of the ACL is liable to pay a civil pecuniary penalty
of up to:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]

The following enforcement powers and remedies apply to section 21 of the ACL:
•
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]
substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division
2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division
3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division
4, Subdivision A]

•

redress for non-parties; and [Schedule 1, item 1: Chapter 5, Part 5-2,
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]
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Unconscionable conduct towards businesses
Section 22 of the ACL prohibits a person from engaging in unconscionable conduct
towards another person in connection with:
•

the supply or possible supply of goods or services in trade or commerce
to a person, being a ‘business consumer’; or

•

the acquisition of or possible acquisition of goods and services in trade or
commerce from a person, being a ‘small business supplier’.
[Schedule 1, item 1: Chapter 2, Part 2-2, subsections 22(1), (6) and (7)]

This section does not define ‘unconscionable conduct’, but it also does not limit it to
the concept as understood under the ‘unwritten law, from time to time’.
Section 22 does not apply to conduct relating to the supply or possible supply of
goods or services to or from a listed public company. [Schedule 1, item 1: Chapter 2, Part
2-2, paragraphs 22(1)(a) and (b)] A listed public company is defined in section 2 of the
ACL. [Schedule 1, item 1: section 2]
The meaning of ‘business consumer’ with respect to unconscionable conduct
in the ACL
Section 22(2) of the ACL, which specifies those matters to which the court must have
regard in determining whether unconscionable conduct has occurred with respect to
the supply of goods and services, applies to persons who are ‘business consumers’.
[Schedule 1, item 1: Chapter 2, Part 2-2, subsection 22(2)]

It does not apply the definition of consumer that is contained in section 3 of the ACL.
The concept of ‘business consumer’ used in section 22 limits the application of the
section to situations where the person to be supplied is not a listed public company.
The meaning of ‘small business supplier’ with respect to unconscionable
conduct in the ACL
Section 22(3) of the ACL, which specifies those matters to which the court must have
regard in determining whether unconscionable conduct has occurred with respect to
the acquisition of goods and services, applies to persons who are ‘small business
suppliers’. [Schedule 1, item 1: Chapter 2, Part 2-2, subsection 22(3)]
Misleading representations with respect to future matters
Section 4 of the ACL, concerning the treatment of misleading representations as to
future matters, applies in the same way to Chapter 2, Part 2-2 of the ACL. [Schedule
1, item 1: Chapter 2, Part 2-2, subsection 22(8)]

Matters to which the court must or may have regard concerning the supply or
acquisition of goods and services
A court must consider allegations of unconscionable conduct in the context of all of
the circumstances surrounding the relevant parties’ conduct towards each other.
[Schedule 1, item 1: Chapter 2, Part 2-2, subsection 22(1].
In doing this, the court, in considering whether there has been unconscionable
conduct in a transaction between a supplier for the supply or possible supply of
goods and services to a business consumer, may have regard to a list of matters
specified in subsection 22(2) the ACL, but may also consider any other matter that it
thinks relevant. [Schedule 1, item 1: Chapter 2, Part 2-2, subsection 22(2)].
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In doing this, the court, in considering whether there has been unconscionable
conduct in a transaction between an acquirer for the acquisition or possible
acquisition of goods and services from a small business supplier, may have regard to
a list of matters specified in subsection 22(3) the ACL, but may also consider any
other matter that it thinks relevant. [Schedule 1, item 1: Chapter 2, Part 2-2, subsection
22(3)].
The existence of a legal dispute, manifest in legal proceedings, between two parties
is not in itself determinative of unconscionable conduct on behalf of either party.
Subsection 21(3) of the ACL provides that a person is not taken to have engaged in
unconscionable conduct merely because the person instituted legal proceedings or
other arbitration process against another person. [Schedule 1, item 1: Chapter 2, Part 2-2,
subsection 22(4)]

In determining whether conduct is unconscionable, the court must not have regard to
any circumstances that were not reasonably foreseeable at the time of the alleged
contravention. [Schedule 1, item 1: Chapter 2, Part 2-2, paragraph 22(5)(a)]
In determining whether conduct is unconscionable, the court may have regard to
conduct engaged in, or circumstances existing, before the commencement of section
21 of the ACL (that is, before 1 January 2011). [Schedule 1, item 1: Chapter 2, Part 2-2,
paragraph 22(5)(b)]

Enforcement
A person contravening section 22 of the ACL is liable to pay a civil pecuniary penalty
of up to:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]

The following enforcement powers and remedies apply to section 22 of the ACL:
•
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]
substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division
2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division
3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division
4, Subdivision A]

•

redress for non-parties; and [Schedule 1, item 1: Chapter 5, Part 5-2,
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]
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Application and transitional provisions
The ACL will commence on the later of 1 January 2011 or the commencement of
Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Bill 2009
(the first ACL Bill). The first ACL Bill is currently before the Parliament. [Section 2]
Chapter 2, Part 2-2 applies to all relevant conduct occurring in trade or commerce on
or after 1 January 2011.
Conduct occurring prior to 1 January 2011 will remain subject to the repealed (and
saved, for those purposes) provisions in the TP Act or the relevant FT Act of a State
or Territory. [Schedule 7, item 6]
The TP Act, as in force immediately before the commencement of the ACL,
continues to apply to or in relation to any proceedings under or in relation to that Act,
which were commenced, but not concluded, before that commencement. [Schedule 7,
item 7]

The Governor-General may make regulations prescribing matters of a transitional,
application or saving nature in relation to the amendments and repeals made by the
Schedules to this Act. [Schedule 7, item 12]

Consequential amendments
References to provisions of the TP Act in other CC Act provisions and provisions of
other Acts will be consequentially amended to refer to provisions of the ACL to
ensure that the affected provisions continue to apply in the way in which they did
under the TP Act. [Schedules 5 and 6]
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Part 2-3 Unfair contract terms
Outline of Part
The Australian Consumer Law (ACL) includes provisions that address the use of
unfair contract terms in consumer contracts.

Context of amendments
On 2 October 2008, the Council of Australian Governments (COAG) agreed to
establish a national law addressing unfair contract terms, as proposed by the
Ministerial Council on Consumer Affairs (MCCA) on 15 August 2008.
The national unfair contracts law is based on the recommendations made by the
Productivity Commission (PC).
On 15 August 2008, the MCCA considered the PC’s recommendations, and agreed
to the introduction of a national consumer law, that includes an unfair contract terms
provisions. The MCCA-agreed model for an unfair contract terms provision would
have the following features:
•

the term is unfair when it causes a significant imbalance in the parties’
rights and obligations arising under the contract and it is not reasonably
necessary to protect the legitimate interests of the supplier;

•

a remedy could only be applied where the claimant shows detriment, or a
substantial likelihood of detriment, to the consumer (individually or as a
class). Detriment is not limited to financial detriment;

•

it would relate only to standard form (that is, non-negotiated) contracts.
Should a supplier allege that the contract at issue is not a consumer
contract, then the onus will be on the supplier to prove that it is not;

•

it would exclude the upfront price of the good or service, using the
approach currently adopted in Regulation 6(2) of the United Kingdom’s
Unfair Terms in Consumer Contracts Regulations 1999; and

•

it would require all of the circumstances of the contract to be considered,
taking into account the broader interests of consumers, as well as the
particular consumers affected.

MCCA further agreed that:
•

where these criteria are met, the unfair term will be voided only for the
contracts of those consumers or class of consumers subject to detriment
(or the substantial likelihood thereof), with suppliers also potentially liable
to damages for that detriment, along with other remedies available under
the Trade Practices Act 1974 (TP Act);

•

the drafting of any new provision should ensure the potential for private
(and regulator-led) representative actions for damages by a class of
consumers detrimentally affected by unfair contract terms, in keeping with
the PC’s recommendation that representative actions be improved;
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•

the provision should also permit the prescription of certain terms that are,
in all circumstances, considered to be unfair. This regulation making
power would rest with the Commonwealth Minister, who would prescribe
terms in accordance with the national consumer law amendment process
set out in the Intergovernmental Agreement (IGA) and the requirements of
regulatory impact assessment;

•

the provision should be supported by national guidance on its
enforcement, developed by the national and State and Territory
regulators, in accordance with a process set out in the IGA;

•

transitional arrangements should be put in place after enactment, which
would give businesses the time to modify their contracts; and

•

the operation and effects of the new provision should be reviewed within
seven years of its introduction.

The provisions included in the ACL Bill reflect the provisions as the Government
proposes that they be amended in the first ACL Bill, presently before the Parliament.

Summary of new law
Chapter 2, Part 2–3 of the ACL includes provisions dealing with the use of unfair
contract terms in consumer contracts.
The unfair contract terms provisions apply to consumer contracts only. A consumer
contract is defined in the ACL as a contract for a supply of goods or services or a
sale or grant of an interest in land to an individual whose acquisition of the goods,
services or interest is wholly or predominantly for personal, domestic or household
use or consumption.
A term in a consumer contract is void if:
•

the term is unfair; and

•

the contract is in a standard form contract.

A term in a consumer contract is unfair if the term:
•

would cause a significant imbalance in the parties’ rights and obligations
under the standard form contract; and

•

is not reasonably necessary to protect the legitimate interests of the party
who would be advantaged by the term; and

•

would cause financial or non-financial detriment to a party if the term were
to be applied or relied on.

There is a rebuttable presumption that an unfair term is not reasonably necessary to
protect the legitimate interests of the party who would be advantaged by the
application or reliance on that term, unless that party can prove otherwise.
In finding that a term in a consumer contract is unfair, a court may take into account
any matters it considers relevant. However, the court must take into account the
following:
•

the extent to which a term is transparent; and

•

the contract as a whole.
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Terms that:
•

define the main subject matter of the contract;

•

set the upfront price payable under the consumer contract; or

•

that are required or expressly permitted by a law of the Commonwealth,
State or Territory,
are not subject to the unfair contract terms provisions.

Examples of terms used in consumer contracts that may be unfair are listed. The
provision setting out the examples does not presume such terms to be unfair.
The unfair contract terms provisions of the ACL apply to new consumer contracts
entered into on or after the commencement of the provisions. The provisions will not
apply to contracts entered into before the date on which the provisions commence,
unless such a contract is renewed or varied after that date, but then only to the extent
of that renewal or variation.

Comparison of key features of new law and current law
New law

Current law

A term in a consumer contract is void: if the
term is unfair; and the contract is in a
standard form contract.

Part 2 of the ACL as to be applied in the first
ACL Bill.
Similar provisions exist in Part 2B of the Vic.
FT Act.

A consumer contract is defined as a contract
for:
• a supply of goods or services; or
• a sale or grant of an interest in land;
to an individual whose acquisition of the
goods, services or interest is wholly or
predominantly for personal, domestic or
household use or consumption.

Part 2 of the ACL as to be applied in the first
ACL Bill .
Similar provisions exist in Part 2B of the Vic.
FT Act.

New law

Current law

A term in a consumer contract is unfair if the
term: would cause a significant imbalance in
the parties’ rights and obligations under the
consumer contract, and is not reasonably
necessary to protect the legitimate interests of
the party who would be advantaged by the
term; and would cause financial or
non-financial detriment to a party if the term
were to be applied or relied on.
There is a presumption that a term is not
reasonably necessary to protect the legitimate
interests of the party who would be
advantaged by the term, unless that party can
prove otherwise.

Part 2 of the ACL as to be applied in the
first ACL Bill.
Similar provisions exist in Part 2B of the
Vic. FT Act.
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New law

Current law

The court may take account of any
consideration it thinks is relevant when
determining whether a term in a consumer
contract is unfair. However, the court must
take into account whether the term is
transparent, and the contract as a whole.

Part 2 of the ACL as to be applied in the
first ACL Bill.
Similar provisions exist in Part 2B of the
Vic. FT Act.

Terms in a consumer contract that define the
main subject matter of the contract, set out
the upfront price payable under the contract,
or are required or expressly permitted by a
law of the Commonwealth, State or Territory
are also excluded from the application of the
unfair contract terms provisions in this Bill.

Part 2 of the ACL as to be applied in the
first ACL Bill.

Detailed explanation of new law
Unfair terms
The scope of the unfair contract terms provisions in the ACL is restricted to
business-to-consumer transactions as the provisions apply only to a consumer
contract in which at least one of the parties is an individual.
Contracts between businesses are excluded from the scope of the unfair contract
terms provisions, except in respect of ‘sole traders’.
A term in a consumer contract is void if the term is unfair and the contract is a
standard form contract. A finding by a court that a term is unfair, and therefore void,
means that the term is treated as if it never existed. [Schedule 1, item 1: Chapter 2, Part
2-3, subsections 23(1) and (2)]

In the context of the ACL, a consumer contract is defined as a contract entered into
for:
•

a supply of goods or services; or

•

a sale or grant of an interest in land;

to an individual whose acquisition of the goods, services or interest is wholly or
predominantly for personal, domestic or household use or consumption. [Schedule 1,
item 1: Chapter 2, Part 2-3, section 2 and subsection 23(3)]

This definition does not limit the operation of the unfair contract terms provisions to
things of a personal, domestic or household nature, and would include the supply of
any good, service or interest in land to a consumer provided the acquisition of what is
supplied under the contract is wholly or predominantly for personal, domestic or
household use or consumption.
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An interest in relation to land, is taken to mean one of the following:
•

a legal or equitable estate or interest in the land; or

•

a right of occupancy of the land or of a building or part of building erected
on the land, arising by virtue of the holding of shares, or by virtue of a
contract to purchase shares, in an incorporated company that owns the
land or building; or
•

a right, power or privilege over, or in connection with, the land.
[Schedule 1, item 1: Chapter 2, Part 2-3, section 2]

A relevant contract does not include:
•

a contract that is a shipping contract; and
•

a contract that is a constitution of a company, managed investment
scheme or other kind of body. [Schedule 1, item 1: Chapter 2, Part 2-3,
section 28]

Meaning of ‘unfair’
A term in a consumer contract is unfair if:
•

it would cause a significant imbalance in the parties’ rights and obligations
arising under the contract; and

•

the term is not reasonably necessary to protect the legitimate interests of
the party who would be advantaged by the supplier; and
•

it would cause financial or non-financial detriment to a party if the
term were to be applied or relied on. [Schedule 1, item 1: Chapter 2,
Part 2-3, section 2 and subsection 24(1)]

First element of the test
The first element of the test requires the court to consider whether the term would
cause a significant imbalance in the parties’ rights and obligations arising under the
contract. This will involve a factual determination of whether any such significant
imbalance would exist. [Schedule 1, item 1: Chapter 2, Part 2-3, paragraph 24(1)(a)]
A claimant in proceedings is required to prove this element of the test on the balance
of probabilities.
Second element of the test
The second element of the test requires the court to consider whether the term is
reasonably necessary to protect the legitimate interests of the party who would be
advantaged by the term. [Schedule 1, item 1: Chapter 2, Part 2-3, section 2, paragraph
24(1)(b)]

In respect of the second element of the test, a term of a consumer contract is
presumed not to be reasonably necessary in order to protect the legitimate interests
of the party who would be advantaged by the term, unless that party can prove
otherwise in a court. [Schedule 1, item 1: Chapter 2, Part 2-3, subsection 24(4)]
Where a claimant in proceedings has alleged that a term is unfair, it is for the
respondent to establish that a term is reasonably necessary to protect its legitimate
interests on the balance of probabilities. The respondent may introduce any
evidence relevant to this element of the test.
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While it is ultimately a matter for the court to determine whether a term is reasonably
necessary to protect the legitimate interests of the respondent, the provision will
require the respondent to establish, at the very least, that its legitimate interest is
sufficiently compelling on the balance of probabilities to overcome any detriment
caused to the consumer, or a class of consumers, and that therefore the term was
‘reasonably necessary’.
Third element of the test
The third element of the test requires the court to consider whether the term would
cause financial or non-financial detriment to a party if the term were to be applied or
relied on. This will involve a factual determination of whether any such detriment
does exist or would exist if the term was relied on. [Schedule 1, item 1: Chapter 2, Part
2-3, paragraph 24(1)(c)]

A claimant in proceedings is required to prove this element of the test on the balance
of probabilities.
By requiring evidence of whether detriment has existed or would exist in the future,
the provision requires more than a hypothetical case to be made out by the claimant.
In this context, a claimant does not need to have proof of having suffered actual
detriment, but that detriment would exist in the future as a result of the application of
or reliance on the term.
In this regard, a term does not need to be enforced in order to be unfair, although the
possibility of such enforcement may impact on the decisions made by the party that
would be disadvantaged by the term’s practical effect, to that party’s detriment.
Detriment is not limited to financial detriment. This is designed to allow the court to
consider situations where there may be other forms of detriment that have affected or
would affect the party disadvantaged by the practical effect of the term.
Where it is found that a term is unfair and that only future detriment would arise from
the application of or reliance on that term, then the remedies available would likely be
limited to a declaration that the term is an unfair term and an injunction preventing
the party advantaged by it applying or relying on it, or purporting to do so. Any form
of compensatory remedy would likely be limited to those situations where there is
actual detriment proven.
Considerations the court may take into account
In determining whether a term in a consumer contract is unfair, the court may take
into account any matter which it thinks is relevant, but the court must take into
account the following matters:
•
•

the extent to which the term is transparent; and
the contract as a whole. [Schedule 1, item 1: Chapter 2, Part 2-3,
subsection 24(2)]
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Transparency
The court must have regard to whether a term is transparent in determining whether
that term is ‘unfair’. [Schedule 1, item 1: Chapter 2, Part 2-3, paragraph 24(2)(a)]
A term is transparent if the term is:
•

expressed in reasonably plain language;

•

legible;

•

presented clearly; and

•

readily available to any party affected by the term. [Schedule 1, item 1:
Chapter 2, Part 2-3, section 1 and subsection 24(3)]

A lack of transparency in the terms of a consumer contract may be a strong
indication of the existence of a significant imbalance in the rights and obligations of
the parties under the contract.
Transparency, on its own account, cannot overcome underlying unfairness in a
contract term. Furthermore, the extent to which a term is not transparent is not, of
itself, determinative of the unfairness of a term in a consumer contract and the nature
and effect of the term will continue to be relevant.
The elements set out in paragraphs 24(3)(a)-(c) of the ACL relate to the way in which
a term is presented in a consumer contract. The remaining element covers situations
where the term is set out by the party who seeks to rely upon it in a document which
is not physically available to the other party at or before the time the parties entered
into the contract.
Contract as a whole
The court must have regard to the contract as a whole in determining whether that
term is ‘unfair’. [Schedule 1, item 1: Chapter 2, Part 2-3, paragraph 24(2)(b)]
Examples of unfair terms
There is a non-exhaustive, indicative list of examples of the types of terms that may
be considered ‘unfair’. [Schedule 1, item 1: Chapter 2, Part 2-3, subsection 25(1)]
Without limiting the meaning of ‘unfair’, the following examples are provided:
•

a term that permits, or has effect of permitting, one party (but not another
party) to avoid or limit performance of the contract;

•

a term that permits, or has the effect of permitting, one party (but not
another party) to terminate the contract;

•

a term that penalises, or has the effect of penalising, one party (but not
another party) for a breach or termination of the contract;

•

a term that permits, or has the effect of permitting, one party (but not
another party) to vary the terms of the contract;

•

a term that permits, or has the effect of permitting, one party (but not
another party) to renew or not renew the contract;

•

a term that permits, or has the effect of permitting, one party to vary the
upfront price payable under the contract without the right of another party
to terminate the contract;
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•

a term that permits, or has the effect of permitting, one party unilaterally to
vary the characteristics of the goods or services to be supplied, or the
interest in land to be sold or granted, under the contract;

•

a term that permits, or has the effect of permitting, one party unilaterally to
determine whether the contract has been breached or to interpret its
meaning;

•

a term that limits, or has the effect of limiting, one party’s vicarious liability
for its agents;

•

a term that permits, or has the effect of permitting, one party to assign the
contract to the detriment of another party without that other party’s
consent;

•

a term that limits, or has the effect of limiting, one party’s right to sue
another party;

•

a term that limits, or has the effect of limiting, the evidence one party can
adduce in proceedings relating to the contract; and

•

a term that imposes, or has the effect of imposing, the evidential burden
on one party in proceedings relating to the contract. [Schedule 1, item 1:
Chapter 2, Part 2-3, paragraphs 25(1)(a)-(m)]

The examples in subsection 25(1) of the ACL provide statutory guidance on the types
of terms which may be regarded as being of concern. They do not prohibit the use of
those terms, nor do they create a presumption that those terms are unfair.
Any consideration of a term of a type listed as an example is subject to the test set
out in subsection 24(1) of the ACL. In this context, there may be circumstances in
which the use of such a term is reasonably necessary in order to protect a party’s
reasonable business interests.
The Minister may prescribe additional examples of terms of a kind, or a term that has
an effect of a kind, prescribed by the regulations. [Schedule 1, item 1: Chapter 2, Part 2-3,
paragraph 25(1)(n)]

Prior to prescribing additional examples of terms of a kind, or a term that has an
effect of a kind, the relevant Minister must consider the following factors:
•

the detriment that a term of that kind would cause to consumers;

•

the impact on business generally of prescribing that kind of term or effect;
and

•

the public interest. [Schedule 2, item 1: Part XI, subsection 139G(2)]

The requirement of the relevant Minister to consider the three factors in subsection
25(2) of the ACL prior to prescribing additional examples of terms does not change
the effect of the regulation-making power. Any terms added to the list would continue
to be examples only, and would not be binding on a court.
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Terms permitting unilateral changes by one party to the contract
Paragraphs 25(1)(a), (b), (d), (e), (f), (g) and (h) are examples of types of terms that
allow a party to make changes to key elements of a contract, including terminating it,
on a unilateral basis.
The inclusion of these examples does not prohibit unilateral variation terms, not does
it create a presumption that such terms are unfair. Indeed, the need for the unilateral
variation of contract terms is expressly contemplated by legislation in specific
contexts, including for example sections 63 to 107 of the National Credit Code
(formerly Parts 4 and 5 of the Uniform Consumer Credit Code).
Terms limiting the rights of parties to a consumer contract
Paragraphs 25(1)(i), (k), (l) and (m) are examples of types of terms that have the
effect of limiting the rights of the party to whom the consumer contract is presented.
Paragraph 25(1)(i) specifically deals with limitation of liability clauses. There are
many instances in which limitations of liability are expressly permitted by national,
State or Territory legislation for legitimate public policy reasons.
In this regard, paragraph 26(1)(c) of the ACL expressly excludes references to terms
that are required, or expressly permitted, by a law of the Commonwealth or a State or
Territory from the application of the unfair contract terms provisions. However, this
exclusion applies only to the extent that such terms are required or expressly
permitted.
Terms which penalise a party for a breach or termination of the contract
Paragraph 25(1)(c) refers to terms that penalise, or have the effect of penalising, one
party for a breach or termination of the contract.
This provision reflects the common law concept of ‘penalties’. To be valid, a penalty
imposed by a contract must be a genuine pre-estimate of the loss likely to be
suffered by the party as a result of the breach or early termination, and should not be
an arbitrary sum. However, under the unfair contract terms provision the relevant
consideration is whether the term is unfair, within the meaning given to that term by
the provisions.
Terms which permit the assignment of a contract to the detriment of the other
party without their consent
Paragraph 25(1)(j) refers to terms that allow for a party to assign the contract to the
detriment of the other party, without the other party’s consent.
This example does not prohibit the use of such clauses. Indeed, assignment of
contracts is expressly contemplated by other legislation, for example section 188 of
the National Credit Code (formerly section 166 of the Uniform Consumer Credit
Code).
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Terms that define the subject matter etc of consumer contracts are unaffected
Certain terms of a consumer contract are unaffected by subsection 23(1) of the ACL,
but only to the extent that the term:
•

defines the main subject matter of a consumer contract;

•

sets the ‘upfront price’ payable under the contract; or

•

is a term required, or expressly permitted, by a law of the Commonwealth
or a State or Territory. [Schedule 1, item 1: Chapter 2, Part 2-3, section 26(1)]

Main subject matter of the contract
The exclusion of terms that define the main subject matter of a consumer contract
ensures that a party cannot challenge a term concerning the basis for the existence
of the contract. [Schedule 1, item 1: Chapter 2, Part 2-3, paragraph 26(1)(a)]
Where a party has decided to purchase the goods, services, land, financial services
or financial products that are the subject of the contract, that party cannot then
challenge the fairness of a term relating to the main subject matter of the contract at
a later stage, given that the party had a choice of whether or not to make the
purchase on the basis of what was offered.
The main subject matter of the contract may include the decision to purchase a
particular type of good, service, financial service or financial product, or a particular
piece of land. It may also encompass a term that is necessary to give effect to the
supply or grant, or without which, the supply or grant could not occur. Upfront price
The upfront price payable under a consumer contract is consideration that is:
•

provided, or is to be provided, for the supply, sale or grant under the
contract; and

•

is disclosed at or before the time the contract is entered into,

but does not include any other consideration that is contingent on the occurrence or
non-occurrence of a particular event. [Schedule 1, item 1: Chapter 2, Part 2-3, section 2,
paragraph 26(1)(b) and subsection 26(2)]

Consideration includes any amount or thing provided as consideration for the supply
of a good, service, financial service, financial product or a grant of land. It would also
include any interest payable under a consumer contract.
The exclusion of upfront price means that a term concerning the upfront price cannot
be challenged on the basis that it is unfair. Having agreed to provide a particular
amount of consideration when the contract was made, which was disclosed at or
before the time the contract was entered into, a person cannot then argue that that
consideration is unfair at a later time. The upfront price is a matter about which the
person has a choice and, in many cases, may negotiate.
The upfront price covers the cash price payable for a good, service, financial service,
financial product or land at the time the contract is made. It also covers a future
payment or a series of future payments.
The definition also requires that the upfront price must be disclosed at or before the
time the contract was entered into by the parties. In the case of most transactions
this is reasonably straightforward, as a key pre-condition of the transaction occurring
is an understanding of the price to be paid.
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A key consideration for a court in considering whether a future payment, or a series
of future payments, forms the upfront price may be the transparency of the disclosure
of such a payment, or the basis on which such payments may be determined, at or
before the time the contract is made.
In the context of non-financial services contracts, another relevant consideration is
compliance with section 53C of the TP Act (which commenced on 25 May 2009),
which imposes specific obligations in relation to the disclosure of a single price in
many cases.
Other consideration (that is, further forms of consideration which are not part of the
upfront price) under the consumer contract that is contingent on the occurrence or
non-occurrence of a particular event, is excluded from the determination of the
upfront price.
Terms that require further payments levied as a consequence of something
happening or not happening at some point in the duration of the contract are covered
by the unfair contract terms provisions. Such payments are additional to the upfront
price, and are not necessary for the provision of the basic supply, sale or grant under
the contract.
Terms required as a matter of law
The exclusion of terms ‘required, or expressly permitted, by a law of the
Commonwealth or a State or Territory’ ensures that a court is not required to
determine the fairness of terms that are required to be included, or expressly
permitted to be included, in consumer contracts as a matter of public policy. There
are many examples of mandated consumer contracts or terms that are required to be
used or are expressly permitted to be used in order to ensure the validity of specific
transactions, which apply in the laws of the Commonwealth, the States or the
Territories. [Schedule 1, item 1: Chapter 2, Part 2-3, paragraph 26(1)(c)]
Meaning of standard form contract
To account for circumstances where a question about whether a contract is in a
standard form is the subject of dispute between the parties in proceedings, there is a
rebuttable presumption that a contract the subject of proceedings is a standard form
contract. The respondent in those proceedings must then show that, on the balance
of probabilities, the contract is not in a standard form. [Schedule 1, item 1: Chapter 2,
Part 2-3, subsections 27(1) and 27(2)]

If a party wishes to argue that the contract has been negotiated and is not in a
standard form, then the rebuttable presumption requires the party that presents the
contract to show that the contract is not a standard form contract. This reflects that:
•

the claimant will usually only have evidence of the existence of one
contract — their own; and

•

the respondent is best placed to bring evidence regarding the nature of
the contracts it uses and the way in which it deals with other parties to
such contracts, including whether negotiations have been entered into.
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In determining whether a contract is a standard form contract, the court may consider
any matter it thinks relevant. However, it must have regard to certain factors. These
include:
•

whether one of the parties has all or most of the bargaining power relating
to the transaction;

•

whether the contract was prepared by one party before any discussion
relating to the transaction commenced;

•

whether another party was, in effect, required to accept or reject the terms
in the contract (other than terms excluded by subsection 26(1) of the ACL)
in the form in which they were presented (that is, on a ‘take-it-or-leave-it’
basis);

•

whether another party was given an effective opportunity to negotiate the
terms of the contract that were not terms excluded by subsection 26(1) of
the ACL;

•

whether the terms of the contract (other than terms excluded by
subsection 26(1) of the ACL) take into account the specific characteristics
of another party or the particular transaction; and

•

any other matter prescribed by the regulations. [Schedule 1, item 1: Chapter
2, Part 2-3, subsection 27(2)]

Additional factors may be added to the list of factors by way of regulations made by
the relevant Minister. This will permit the expansion of the list in response to
changes in markets and the way in which standard form contracts are constructed
and used. The making of such regulations will be subject to:
•

the Australian Government’s best-practice regulation requirements; and

•

the voting process for amending the ACL set out in the IGA,

as any regulations will form part of the ACL.
Contracts exempted from the unfair contract terms provisions
Certain contracts are excluded from the application of the unfair contract terms
provisions of the ACL to the extent that:
•

the contract relates to certain shipping contracts; and

•

the contract is a constitution of a company, managed investment scheme
or other kind of body. [Schedule 1, item 1: Chapter 2, Part 2-3, section 28]

Shipping contracts
The unfair contract terms provisions will not apply to consumer contracts which are
shipping contracts. Shipping contracts include:
•

contracts of marine salvage or towage;

•

a charter party of a ship; or

•

a contract for the carriage of goods by ship. [Schedule 1, item 1: Chapter 2,
Part 2-3, subsection 28(1)]

A ship is given the meaning it has under section 3 of the Admiralty Act 1968 for the
purposes of the unfair contract terms provisions in the ACL. [Schedule 1, item 1:
Chapter 2, Part 2-3, section 2]
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These shipping contracts are already subject to a comprehensive legal framework
(nationally and internationally) that deals with contractual terms in a maritime law
context.
The reference to a contract for the carriage of goods by ship includes a reference to
any contract covered by a sea carriage document within the meaning of the amended
Hague Rules referred to in subsection 7(1) of the Carriage of Goods by Sea Act
1991. [Schedule 1, item 1: Chapter 2, Part 2-3, section 28(2)]
The amended Hague Rules consists of the text set out in Schedule 1 of the Carriage
of Goods by Sea Act which, in its unmodified form, is the English translation of
Articles 1 to 10 of the International Convention for the Unification of Certain Rules of
Law relating to Bills of Lading, done at Brussels on 25 August 1924 (otherwise
referred to as the Brussels Convention). The Brussels Convention was amended by
Articles 1 to 5 of the Visby Protocol on 23 October 1968, and Article II of the SDR
Protocol on 21 December 1979.
Constitutions of companies etc
The unfair contract terms provisions will not apply to contracts which are constitutions
of companies, managed investment schemes or other kinds of bodies. [Schedule 1,
item 1: Chapter 2, Part 2-3, subsection 28(3)]

A constitution is given the meaning it has under section 9 of the Corporations Act
2001. [Schedule 1, item 1: Chapter 2, Part 2-3, section 2]
Effect of the Insurance Contracts Act 1984 on certain consumer contracts
Section 15 of the Insurance Contracts Act 1984 provides that a contract of insurance
(as defined by that Act) is not capable of being made the subject of relief under any
other Commonwealth Act, a State Act or an Act or Ordinance of a Territory. In this
context ‘relief’ means relief in the form of:
•

the judicial review of a contract on the ground that it is harsh, oppressive,
unconscionable, unjust, unfair or inequitable; or

•

relief for insureds from the consequences in law of making a
misrepresentation,

but does not include relief in the form of compensatory damages. The effect of
section 15 is to mean that the unfair contract terms provisions of either the ACL or
the ASIC Act do not apply to contracts of insurance covered by the Insurance
Contracts Act 1984, to the extent that that Act applies.
Enforcement and remedies
Without limiting any other power of the court to make declarations, the Australian
Competition and Consumer Commission (ACCC) may seek a declaration from a
court that a term of a standard form consumer contract is an unfair term. [Schedule 1,
item 1: Chapter 5, Part 5-2, Division 5, section 250]

Where a court has declared a term in a consumer contract to be an unfair term, it is a
contravention of the ACL for a person to apply or rely on, or purport to apply or rely
on, that term.
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In such circumstances, the following enforcement powers and remedies apply:
•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 3]

•

compensatory orders and redress for non-parties;

[Schedule 1, item 1:

Chapter 5, Part 5-2, Division 4]

A reference to a contravention of a provision of the ACL includes a reference to
applying or relying on, or purporting to apply or rely on, a declared term of a
consumer contract for the purposes of the court’s power to:
•

grant an injunction in such terms as the court determines appropriate;

•

make an order to redress non-party consumers (other than an award of
damages) as the court thinks appropriate; and

•

make any order as the court thinks appropriate, such as specific
performance, payment of compensation. [Schedule 1, item 1: Chapter 2,
Part 2-3, section 2, subsection 232(3), subparagraph 237(1)(a)(ii) and
paragraph 238(1)(b)]

Application and transitional provisions
The unfair contract terms provisions apply to new consumer contracts entered into on
or after the date on which the provisions of the first ACL Bill commenced. [Schedule 7,
item 8]

The provisions do not apply to consumer contracts entered into before the date on
which the provisions of the first ACL Bill commenced, unless such a contract is:
•

renewed on or after that commencement, in which case the unfair contract
terms provisions apply to the contract as renewed on and from the day on
which the renewal takes effect (the renewal day) in relation to conduct that
occurs on or after the renewal day; or

•

varied on or after that commencement, in which case the unfair contract
terms provisions apply to the contract as varied on and from that day on
which the variation takes effect (the variation day), in relation to conduct
that occurs on or after the variation day.

While provisions apply to consumer contracts to the extent that they are renewed or
varied after the date on which the provisions of the first ACL Bill commenced, the
unfair contract terms provisions do not apply to a consumer contract to the extent
that the operation of the provisions would result in an acquisition of property from a
person otherwise than on just terms, within the meaning of section 51(xxxi) of the
Australian Constitution. [Schedule 7, item 8]
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CHAPTER THREE – SPECIFIC PROTECTIONS
Part 3-1 Unfair practices
Outline of Part
The Australian Consumer Law (ACL) includes prohibitions on specific conduct that is
generally regarded as being unfair. These prohibitions apply generally to all forms of
business activity in all sectors of the economy, rather than to specific industry
sectors.
Unlike the general prohibitions provided for in Chapter 2 of the ACL, the provisions in
Chapter 3 are targeted at particular kinds or activities, rather than the effect that more
general conduct might have on a consumer.
Part 3-1 of the ACL includes provisions that are:
•

equivalent to all of the existing provisions of Part V, Divisions 1 and 1AAA
of the TP Act and their associated criminal offences in Division 2 of Part
VC, with some provisions amended to draw on best practice in State and
Territory consumer laws; and

•

amendments to those provisions which draw on best practice in State and
Territory consumer laws, as agreed by the Ministerial Council on
Consumer Affairs (MCCA).

Part 4-1 of the ACL creates associated criminal offences with respect to most of the
provisions of Part 3-1.
The ACL also includes requirements for a proof of transaction and itemised bills at
Part 3-2, Division 4.

Context of amendments
The Council of Australian Governments (COAG) has agreed that the ACL should be
based on the TP Act, drawing on the recommendations of the Productivity
Commission in its Review of Australia’s Consumer Policy Framework and best
practice in State and Territory consumer laws.
At its meeting on 4 December 2009, the Ministerial Council on Consumer Affairs
(MCCA) agreed to the ways in which the consumer provisions of the TP Act will be
amended for the purposes of their incorporation in the ACL. In respect of unfair
practices, MCCA agreed that the ACL should:
•

prohibit false or misleading testimonials about goods or services;

•

clarify the operation of the provisions relating to representations as to
future matters;

•

clarify that, when a business offers a gift or a prize to a consumer, that gift
or prize should be provided as described to the consumer within a
reasonable time;
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•

clarify that, when a business agrees to supply goods or services to a
consumer, the goods or services should be supplied to the consumer as
described and within the specified time, or if no time is specified, within a
reasonable time;

•

prohibit the assertion of a right to payment for unauthorised
advertisements, and that any document seeking payment for unsolicited
goods or services, or unauthorised entries or advertisements, must
include a statement to the effect that it is not a bill payable by the
consumer;

•

provide that a consumer is not liable to pay for unsolicited services;

•

clarify the operation of the pyramid selling provisions;

•

clarify that goods with multiple prices displayed should be sold at the
lowest displayed price unless the seller chooses to withdraw them from
sale;

•

provide consumers with a right to receive a receipt for purchases of $75 or
more where businesses are not already required to provide consumers
with a tax invoice under the Commonwealth goods and services tax (GST)
legislation; and

•

provide consumers with a right to request an itemised bill for the supply of
services.

In addition, all of the provisions of that have been included in Part 3-1 and Part 4-1 of
the ACL have been drafted to reflect that:
•

the ACL is to be applied by the States and Territories as an application
law. Specifically:
– the provisions refer to ‘a person’ as opposed to ‘a
corporation’ in the TP Act (the TP Act drafting reflected a
constitutional limitation on the Commonwealth);
– the penalty amounts for criminal offences and civil
pecuniary penalties are expressed as dollar amounts,
rather than penalty units, as each jurisdiction has its own
definition of how much one penalty unit is worth; and
– mental elements for offences have been specified.

•

much of the TP Act has been in place for over 30 years, so a number of
ACL provisions have been redrafted to comply with the requirements of
plain English drafting.

False or misleading representations etc.
False or misleading representations about goods or services
Section 53 of the TP Act prohibited the making of certain false or misleading
representations, in connection with the supply or possible supply of goods or
services. These specific prohibitions supplemented the prohibition on conduct that
is misleading or deceptive, or likely to mislead to deceive, in trade or commerce in
section 52 of the TP Act.

73

MCCA agreed that the prohibition on false and/or misleading representations in the
TP Act will be expanded for the purposes of the ACL to:
•

ensure that specific representations are prohibited on the basis that they
are false or misleading; and

•

include additional prohibitions relating to:
– representations that are testimonials and representations
about testimonials; and
– representations concerning consumer guarantees.

Section 53 of the TP Act proscribed specific representations, some of which are
prohibited from being false, some from being false or misleading, and others from
being about qualities the goods or services do not have. There appears to be no
rationale as to why, through various amendments, the different forms of wording
were used for different elements of section 53 of the TP Act.
For example, there is little reason to prohibit false or misleading representations
concerning the availability of spare parts (section 53(ea) of the TP Act) but only
prohibiting false, but not misleading, representations that goods are new (section
53(b) of the TP Act).
Section 29 of the ACL replaces section 53 of the TP Act and has been drafted to
remove this distinction and apply to false or misleading representations and includes
the new forms of prohibited representation.
False or misleading representations about the sale of land etc.
Section 53A of the TP Act prohibited the making of certain false or misleading
representations in connection with the supply or possible supply of goods or services.
Dealings in relation to land are neither a good nor a service and, accordingly, this
specific prohibition on false or misleading representations about the sale of land and
other forms of land transaction was added to the TP Act in 1987. Similar prohibitions
exist in the FT Acts of most States and Territories.
Section 30 of the ACL replaces section 53A of the TP Act.
Misleading conduct relating to employment
Section 53B of the TP Act prohibited the making of certain false or misleading
representations in connection with the supply or possible supply of goods or services.
Section 53B of the TP Act was inserted into the Act in 1988 for two reasons:
•

representations in relation to employment are not necessarily made ‘in
trade or commerce’, but rather ‘in respect of trade or commerce’, so the
other provisions in the TP Act, which are mostly concerned with conduct
‘in trade or commerce’, would not apply; and

•

employment is neither a good nor a service.

A similar provision currently exists in the fair trading Acts of all States and Territories.
Section 31 of the ACL replaces section 53B of the TP Act.
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Offering rebates, gifts, prizes etc.
Section 54 of the TP Act prohibited offering gifts, prizes or other free items without
intending to provide them, or not providing them as offered. Section 54 is, among
other things, intended to prevent people from being enticed into buying goods or
services entirely or partly on the basis of accompanying free items that they are
never going to receive.
MCCA agreed that an equivalent provision will be included in the ACL, as well as a
new requirement that the person provide the rebate, gift, prize or other free items in
the specified time or, if no time has been specified, within a reasonable time, drawing
on the existing similar requirement in section 16(b) of the Victorian FT Act. This is
designed to prevent traders from subjecting consumers to unnecessarily long delays
in receiving promised gifts, prizes, rebates or other free items.
Section 32 of the ACL replaces section 54 of the TP Act.
Certain misleading conduct in relation to goods or services
Following Australia’s ratification of the Paris Convention for the Protection of
Industrial Property, section 55 of the TP Act was included as a specific prohibition
against conduct that is liable to mislead the public in relation to certain aspects of
goods. Section 55A was added to the TP Act in 1987 to cover services in the same
way. A similar provision currently exists in the TP Acts of all States and Territories.
Sections 33 and 34 of the ACL replace section 55 and 55A of the TP Act.
Bait advertising
Bait advertising is the practice of offering goods or services at a particular price to
attract consumers, when the advertiser is aware that it will not be able to supply the
goods or services at that price in reasonable quantities.
Section 56 of the TP Act prohibited advertising in this manner if the supplier ought
reasonably be aware that there are reasonable grounds for believing that the supplier
will not be able to supply the goods or services at reasonable quantities or for a
reasonable period. While this practice might have been covered by other provisions
in the TP Act, section 56 provided further, specific requirements that the goods or
services must be available in reasonable quantities.
Section 56(2) of the TP Act specified that a corporation that advertised goods or
services for supply at a specified price must ensure that such goods or services are
available at that price in reasonable quantities for a reasonable time, having regard to
the nature of the market in which the corporation carries on business and the nature
of the advertisement.
A similar provision exists in the fair trading Acts of all States and Territories.
Section 35 of the ACL replaces section 56 of the TP Act.
Wrongly accepting payment
Section 58 of the TP Act prohibited a supplier from accepting payment for goods or
services without intending to supply or where there are reasonable grounds for
believing the goods or services will not be able to be provided.
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Section 36 of the ACL replaces section 58 of the TP Act and augments it with a
requirement to provide goods or services for which payment has been accepted
within the specified time, or if no time is specified, within a reasonable time. MCCA
agreed on 4 December 2009 that the ACL should include such a requirement,
drawing on section 19 of the Victorian FT Act.
The expanded scope of section 36 of the ACL is to prevent traders from subjecting
people to unnecessarily long delays in receiving goods or services for which they
have paid.
While a person may have remedies available under the law of contract section 36 of
the ACL is not intended to impose a contravention for a trader that genuinely
endeavours to fulfil its supply agreements. Subsection 36(5) provides an exception
to the prohibition if the failure to supply was due to something beyond the trader’s
control and it had exercised due diligence and took reasonable precautions to avoid
the failure.
Misleading representations about certain business activities
Section 53 of the TP Act prohibited the making of certain false or misleading
representations in connection with the supply or possible supply of goods or services.
However, this prohibition does not necessarily cover representations regarding the
profitability, risk or other aspects of particular types of business activity, such as
home-based businesses or those that require a person to invest either personal effort
or money into a business (such as a franchising arrangement).
Section 59 of the TP Act prohibited making false or misleading representations about
the profitability, risk or other material aspect of any business activity that can be
carried on from home. In 1967, section 59 was amended to prohibit the making of
false or misleading representations about the profitability, risk or other material
aspect of any business activity that requires work or investment by a person. A
similar provision currently exists in the FT Acts of all States and Territories.
Section 37 of the ACL replaces section 59 of the TP Act.
Application of provisions of this Division to information providers
Section 65A of the TP Act made provision for the application of the provisions in Part
V, Division 1 of the TP Act to information providers.
In Australian Ocean Line Pty Ltd v West Australian Newspapers Ltd (1983) 47 ALR
497 and Global Sportsman Pty Ltd v Mirror Newspapers Ltd (1984) 55 ALR 25, the
Federal Court found that the publication of news in a newspaper had the potential to
constitute a contravention of the misleading or deceptive conduct provisions in
section 52 of the TP Act. As a result section 65A was included in the TP Act in 1984
to exclude the application of all of the provisions described above (except for
misleading conduct in relation to employment) for prescribed information providers
when these providers are carrying on a business of providing information. Such
providers include radio stations, television stations, and publishers of newspapers
and magazines. A similar provision currently exists in the FT Acts of all States and
Territories.
Section 38 of the ACL replaces section 65A of the TP Act.
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Unsolicited supplies
The practice of providing consumers with unsolicited goods, and then demanding
payment for those goods, is regarded as sufficiently detrimental to consumers that
specific provisions dealing with these practices have been part of the TP Act since its
first enactment. Specifically:
•

section 64 of the TP Act prohibited a person from asserting a right to
payment for unsolicited goods unless the person has a reason to believe
he or she is entitled to payment. Section 64 also applied to unauthorised
directory entries and also sets out rules for determining when a payment
has been solicited and what are reasonable grounds for believing a
supplier has a right to payment; and

•

section 65 of the TP Act also provided that a consumer is not liable to pay
for unsolicited goods, or for loss or damage to those goods, unless the
loss or damage is the result of a wilful and unlawful act by the consumer.
A similar provision, at subsection 64(4), gave protection to consumers
against liability for unauthorised directory entries.

After the enactment of the TP Act, it emerged that corporations that engage in the
practice of sending unsolicited credit cards or debit cards to consumers may not be
covered by the TP Act provisions against unsolicited goods or services. As a result,
section 63A, prohibiting the sending of unsolicited credit cards or debit cards to a
consumer (except at the written request of the consumer), was inserted into the TP
Act in 1985.
Furthermore, a new provision was added to section 64 of the TP Act prohibiting the
assertion of a right to payment for unsolicited services was added in 1987, which
recognises that it is just as easy for a supplier to demand payment for unsolicited
services as it is for unsolicited goods.
The ACL will retain provisions concerning these prohibitions in sections Chapter 3,
Part 3-1, Division 2, and will extend them to cover entries that are like directory
entries but are not published in directories.
While no provision for liability resulting from the supply of unsolicited services existed
in the TP Act, Victoria has had such a provision in its FT Act since 1999. This
provision is incorporated into section 43 of the ACL.
Pyramid schemes
Provisions regulating pyramid schemes have existed in the TP Act since its
enactment in 1974. Part V, Division 1AAA of the TP Act was incorporated in 2002 to
present the provisions in plain English. Similar provisions exist in the FT Acts of
most States and Territories.
The prohibition of pyramid schemes is driven by the prevalence of scams that require
a person to join a scheme by paying a fee, and the only way to make that money
back is by enticing or recruiting others to join the scheme. These schemes inevitably
collapse when they fail to attract new members to join, leaving those still in the
scheme out of pocket.
On 4 December 2009, MCCA agreed that the existing pyramid schemes provisions
will be retained in the ACL, with some minor changes to clarify the operation of the
provisions. Chapter 3, Part 3-1, Division 3 of the ACL will replace Part V, Division 1AAA of
the TP Act.
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Pricing
Multiple pricing
Sections 52 (misleading and deceptive conduct) and 53 (false or misleading
representations) of the TP Act are applicable to multiple prices being displayed for
the same goods or services. However, these prohibitions often require the
interpretation of the court or the intervention of a regulator to be pursued should a
dispute arise.
MCCA agreed on 4 December 2009 that the ACL should include a specific
requirement relating to multiple pricing, drawing on the existing similar requirement in
section 40 of the NSW FT Act. This requirement will provide a clear rule that people
(including traders) can understand if multiple prices are displayed for a product. If
multiple prices are displayed at the same time for goods, those goods must not be
sold for more than the lowest of the prices. Section 47 of the ACL will not force
businesses to sell the goods, businesses have a right to withdraw the goods from
sale and correct pricing errors if they occur.
Section 47 of the ACL will deal with multiple pricing.
Single price to be specified in certain circumstances
Section 53C of the TP Act regulated the practice of component pricing but did not
seek to prohibit component pricing. When amended in 2008, it clarified that under
the TP Act a corporation must not make a representation as to the partial price of a
good or service without also specifying, in a prominent way and as a single figure,
the single price.
Section 48 of the ACL replaces section 53C of the TP Act.
Other unfair practices
Referral selling
Section 57 of the TP Act regulated referral selling. Selling by commission is a
popular method of attracting custom. However, some suppliers attach conditions to
the commissions based on future, unknown events, which may mean that consumers
do not actually receive a commission for their efforts if the future event does not
occur. Section 57 of the TP Act addressed this issue by prohibiting a corporation
from inducing a consumer to buy goods or services by representing that the
consumer will receive some benefit for assisting the corporation to supply goods or
services to other customers, when the receipt of this benefit is contingent on an event
occurring after the contract for the initial sale is made.
Section 49 of the ACL replaces section 57 of the TP Act.
Harrassment and coercion
Traders have resorted to illegal or inappropriate behaviour in pursuing consumers to
either supply goods or services to them or demand payment for such supply. Section
60 of the TP Act prohibited the use of physical force, undue harassment or coercion
by a servant or agent of a corporation at certain locations in connection with the
supply of goods or services or payment for those goods or services. Similar
provisions exist in the FT Acts of all States and Territories.
Section 50 of the ACL will replace section 60 of the TP Act, with changes to extend
the application of the prohibition to land transactions.
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Proof of transaction and itemised bills
No provisions relating to a proof of transaction existed in the TP Act. Since 1999, the
Victorian FT Act has had a requirement for a proof of transaction to be given to
consumers under certain circumstances.
Similarly, no provisions relating to an itemised bill existed in the TP Act. Since 1999,
the Victorian FT Act has had a requirement for an itemised bill to be provided to a
consumer upon request when the consumer has been supplied with services.
On 4 December 2009, MCCA agreed that requirements for a proof of transaction and
an itemised bill will be incorporated into the ACL and these are dealt with in sections
100 and 101 of the ACL.

Summary of new law
The ACL has provisions that prohibit a number of unfair practices and ensures that a
norm of conduct is established for suppliers in dealing with consumers.
Part 3-1 deals with:
•

False or misleading representations or conduct. The ACL prohibits the
making of representations that are false or misleading in relation to
specific matters, including goods or services, testimonials, sale or grant of
interests in land, employment, and certain business activities. Information
providers are exempt from these requirements under specified
circumstances.

•

Unsolicited supplies. The ACL prohibits sending unsolicited credit cards
or debit cards, and asserting a right to payment for unsolicited goods or
services, or unauthorised entries or advertisements.

•

Pyramid schemes. The ACL prohibits a person from participating in, or
inducing another person to participate in, a pyramid scheme, but excludes
legitimate multi-level marketing schemes from the definition of a pyramid
scheme.

•

Pricing. The ACL contains rules addressing the display of multiple prices
for goods, as well as a requirement to state a total single price for goods
or services where quantifiable.

•

Other unfair practices. The ACL prohibits practices relating to bait
advertising, and harassment and coercion.

•

Miscellaneous. The ACL also requires that a consumer should be given a
proof of transaction or an itemised bill under certain circumstances.
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False or misleading representations etc.
False or misleading representations about goods or services
Section 29 of the ACL prohibits a person from making false or misleading
representations of certain types in connection with the supply, possible supply or
promotion by any means of the supply or use of goods or services.
Section 29 of the ACL covers false or misleading representations of the following
types:
•

that goods are of a particular standard, quality, value, grade, composition,
style or model or have had a particular history or particular previous use;
or

•

that services are of a particular standard, quality, value or grade; or

•

that goods are new; or

•

that a particular person has agreed to acquire goods or services; or

•

that purports to be a testimonial by any person relating to goods or
services; or

•

concerning:
– testimonial by any person; or
– a representation that purports to be such a testimonial;

relating to goods or services; or
•

that goods or services have sponsorship, approval, performance
characteristics, accessories, uses or benefits; or

•

that the person making the representation has a sponsorship, approval or
affiliation; or

•

with respect to the price of goods or services; or

•

concerning the availability of facilities for the repair of goods or of spare
parts for goods; or

•

concerning the place of origin of goods; or

•

concerning the need for any goods or services; or

•

concerning the existence, exclusion or effect of any condition, warranty,
guarantee, right or remedy (including a guarantee under Part 3-2, Division
1); or

•

concerning a requirement to pay for a contractual right that:
– is wholly or partly equivalent to any condition, warranty,
guarantee, right or remedy (including a guarantee under
Part 3-2, Division 1); and
– a person has under a law of the Commonwealth, a State or
a Territory (other than an unwritten law).
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This provision substantially reflects the section 53 of the TP Act, with the following
changes:
•

it has been redrafted for ease of use and accessibility;

•

all the prescribed types of representations listed in section 29 are
prohibited from being either false or misleading;

•

it includes a specific prohibition on false or misleading representations
concerning testimonials (or representations that purport to be
testimonials);

•

it includes an evidentiary burden on a respondent to adduce evidence in
court that representations concerning testimonials are not false or
misleading, as the case may be;

•

it includes a reference to consumer guarantees (as set out Part 3-2,
Division 1) in the prohibition of false or misleading representations
concerning the existence, exclusion or effect of any condition, warranty,
guarantee, right or remedy; and

•

it includes a new prohibition of a false or misleading representation as to a
requirement to pay for a contractual right that is wholly or partly equivalent
to any condition, warranty, guarantee, right or remedy (including a
guarantee under Part 3-2, Division 1) or that a person has under a law of
the Commonwealth, a State or a Territory.

False or misleading representations about land
Section 30 of the ACL provides that a person must not, in trade or commerce, make
certain false or misleading representations in connection with the sale or grant of an
interest in land, or the promotion of this sale or grant.
Misleading conduct relating to employment
Section 31 of the ACL provides that a person must not engage in conduct that is
liable to mislead persons seeking employment as to matters relating to the
employment.
Offering gifts and prizes etc.
Section 32 of the ACL provides that in connection with certain conduct relating to
goods, services or land:
•

a person must not offer a rebate, gift, prize or other free item with the
intention of not providing it, or not providing it as offered; and

•

the rebate, gift, prize or other free item must be provided, in accordance
with the offer, within the time specified in the offer, or if no time is
specified, within a reasonable time of the offer.

An exception is provided to the new requirement to supply within the specified or a
reasonable time — if the failure to provide was due to something beyond the
supplier’s control and he, she or it had exercised due diligence and took reasonable
precautions to ensure that businesses are not dissuaded from offering prizes or other
free items.
The term ‘rebates’ has been added to the prohibition to make certain that the
provision applies to ‘cash-back’ offers that are by redemption or application.
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Section 32 of the ACL also covers the contents of paragraph 53A(1)(c) of the TP Act
in relation to land, but with the additions of specifically mentioning ‘rebates’ and the
new requirement to provide the rebate, gift, prize or other free item within the time
specified in the offer, or if no time is specified, within a reasonable time. This
provides clarity through locating all the prohibitions relating specifically to gifts and
prizes in the same section.
Certain misleading conduct in relation to goods or services
Sections 33 and 34 of the ACL provide that a person must not, in trade or commerce,
engage in conduct that is liable to mislead the public as to the nature, the
characteristics, the suitability for their purpose or the quantity of any goods or
services, or the manufacturing process of any goods.
Bait advertising
Section 35 of the ACL provides that a person must not, in trade or commerce,
advertise goods or services at a specified price if there are reasonable grounds, of
which the person should be aware, to believe that the person would not be able to
supply reasonable quantities of the goods or service at the advertised price for a
reasonable period.
Section 35 also provides that, to advertise goods or services at a specified price, a
person must offer such goods or services, in trade or commerce, for a reasonable
period at reasonable quantities.
Section 35 applies having regard to the nature of the advertisement for the goods or
services and the market in which the person is carrying on business.
Wrongly accepting payment
Section 36 of the ACL prohibits a person from accepting payment or other
consideration for goods or services where, at the time of the acceptance, the
corporation:
•

intends not to supply the goods or services;

•

intends to supply materially different goods or services; or

•

there are reasonable grounds, of which the corporation is aware or ought
reasonably to be aware, for believing the corporation will not be able to
supply the goods in the time specified or, if no time is specified, within a
reasonable time.

There is also a new requirement in the section 36 of the ACL — to provide goods or
services for which payment has been accepted within the specified time, or if no time
is specified, within a reasonable time.
An exception is provided for the new requirement if the failure to supply was due to
something beyond the supplier’s control and he, she or it had exercised due diligence
and took reasonable precautions to ensure that businesses are not dissuaded from,
in appropriate circumstances, accepting payment until goods are able to be
delivered.
Section 36 also allows a consumer to accept different goods or services if he or she
agrees to do so. This will ensure that a supplier is not put in an impossible position
of being required to supply something he, she or it has genuinely tried to provide but
cannot and an equivalent replacement is available.
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Misleading representations about certain business activities
Section 37 of the ACL provides that a person must not make, in trade or commerce,
false or misleading representations in relation to the profitability, risk or any other
material aspect of any business activity that the person:
•

has represented as one that can be carried on at or from a person’s place
of residence; or

•

invites other persons to participate by investing in or performing work for
the business.

Information providers
Section 38 of the ACL provides that various provisions relating to false or misleading
representations do not apply to an information provider if the information provider
made a publication in the course of carrying on a business of providing information,
unless the publication is:
•

an advertisement;

•

in connection with the supply of certain goods or services; or

•

in connection with the sale or grant of certain interests in land, or the
promotion of such a sale or grant.

Unsolicited cards
Section 39 of the ACL provides that a person must not send a credit card or a debit
card to another person except:
•

if it is at the written request of the other person; or

•

the card is for the renewal, replacement or substitution of a card of the
same kind.

Section 39 also provides that a person cannot enable a credit card to be used as a
debit card, or a debit card to be used as a credit card, except at the written request of
the cardholder.
Assertion of right to payment
Section 40 of the ACL provides that a person must not, in trade or commerce, assert
a right to payment for unsolicited goods or services unless the person has
reasonable cause to believe that there is a right to payment.
Section 43 of the ACL provides that a person must not assert a right to payment for
unauthorised entries or advertisements, relating to another person or their
profession, trade or occupation, unless the person knows, or has reasonable cause
to believe, that the other person has authorised the placing of the entry or
advertisement in the publication.
Section 43 also provides that any invoice or similar document that is provided to the
consumer with unsolicited goods or services, or unauthorised entries or
advertisements, must contain a warning statement to the effect that such a document
is not an assertion of a right to payment.
Liability of recipient for unsolicited goods or services
Sections 41 and 42 of the ACL provides that a person is not liable to pay for
unsolicited goods or services that are supplied to them in trade or commerce.
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Section 41 also provides that a person is not liable to pay for loss or damage to
unsolicited goods unless the loss or damage is due to a wilful and unlawful action by
the person, as well as the right for the sender of the unsolicited goods to retrieve
them from the recipient within a certain period.
Section 42 also provides that a person is not liable to pay for loss or damage as a
result of the supply, in trade or commerce, of unsolicited services to them.
Pyramid schemes
Section 44 of the ACL provides that a person must not participate, or induce or
attempt to induce another person to participate, in a pyramid scheme.
Section 46 of the ACL provides that a scheme that involves the marketing of goods
or services may or may not be a pyramid scheme, depending on:
•

whether the participation payments bear a reasonable relationship to the
goods or services offered;

•

the emphasis given in the promotion of the scheme to the entitlement of
the participants to the goods or services, compared to the emphasis given
to recruitment payments; and

•

any other matter the court deems to be relevant.

Multiple pricing
Section 47 provides that if more than one selling price is displayed for goods, a
supplier must not sell the goods for more than the lowest of those prices.
Suppliers are not obliged to sell the goods and have the right to withdraw the goods
from sale until the prices are corrected. An exception that allows a business to
publish retractions for advertising errors is also available.
Single price to be specified in certain circumstances
Section 48 prohibits using a component price when making a representation as to the
price of a good or service without also prominently specifying the single figure price a
consumer must pay to obtain the product or service, to the extent that a single figure
price is quantifiable at the time of making a representation.
Referral selling
Section 49 provides that a person must not, in trade or commerce, induce a
consumer to buy goods or services by representing that he or she will receive some
benefit for assisting the corporation to supply goods or services to other customers,
when the receipt of this benefit is contingent on an event occurring after the contract
for the initial sale is made
Harassment and coercion
Section 50 provides that a person must not use physical force, undue harassment or
coercion in connection with the supply of goods or services, payment for goods or
services, or the sale or grant, or the possible sale or grant, of an interest in land.
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Proof of transaction and itemised bills
Section 100 provides that a proof of transaction must be given to a consumer if he or
she is supplied with goods or services with a total price of $75 or more.
Section 100 also provides that, if the goods or services supplied to the consumer
have a total price of less than $75, the supplier must provide a proof of transaction to
the consumer if the consumer requests.
Section 101 provides that, if a supplier supplies services to a consumer, the
consumer may request an itemised bill from the supplier.

Comparison of key features of new law and current law
False or misleading representations or conduct
New law

Current law

All the prescribed types of representations
listed in section 29 are prohibited from being
either false or misleading.

For the types of listed representations in
section 53 of the TP Act, some are prohibited
from being false, some from being false or
misleading and some from being about
qualities the goods or services do not have.
Similar prohibitions exist in section 12DB of
the ASIC Act and in all State and Territory FT
Acts:
Section 44 NSW FT Act
Sections 10, 11 and 12 Vic. FT Act
Section 40 Qld FT Act
Sections 12 and 13 WA FT Act
Section 58 SA FT Act
Section 16 Tas. FT Act
Section 14 ACT FT Act
Section 44 NT FT Act

False
or
misleading
representations
concerning testimonials will be listed as
prohibited in section 29 of the ACL.

False
or
misleading
representations
concerning testimonials are not specifically
listed in section 53 of the TP Act. However,
the section 14 of the Vic. FT Act provides
such a prohibition.

In court proceedings, a person accused of
making a false or misleading representation
concerning a testimonial will be required to
adduce evidence to the contrary or the
representation will be deemed to be
misleading.

Currently, the only burden that is on a person
accused of breaching certain parts of section
53 of the TP Act is if a representation as to a
future matter is alleged to be misleading (by
virtue of section 51A of the TP Act).
However, the section 14 of the Vic. FT Act
does provide a burden on the representor in
relation to testimonials.
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New law

Current law

Section 26(1)(m), which prohibits false or
misleading representations concerning the
existence, exclusion or effect of any
condition, warranty, guarantee, right or
remedy now includes a specific reference to
guarantees under Division 1 of Part 3 2 to
ensure the section covers representations
about that regime.

Section 53(g) of the TP Act prohibits false or
misleading representations concerning the
existence, exclusion or effect of any
condition, warranty, guarantee, right or
remedy. There is no specific mention of Part
V, Division 2 of the TP Act (implied
warranties and conditions).

A new prohibition has been added regarding
a false or misleading representation as to a
requirement to pay for a contractual right that
is wholly or partly equivalent to any condition,
warranty, guarantee, right or remedy
(including a guarantee under Division 1 of
Part 3-2) or that a person has under a law of
the Commonwealth, a State or a Territory
(other than the unwritten law).

No explicit equivalent in section 53 of the TP
Act.

A person must not make false or misleading
representations in connection with the sale,
grant, possible sale or grant, or promotion in
relation to the sale or grant, of an interest in
land.

Similar provisions are currently contained in
section 53A of the TP Act, section 12DC of
the ASIC Act, and the following State and
Territory FT Acts:
Section 45 NSW FT Act
Section 40A Qld FT Act
Section 59 SA FT Act
Sections 12 and 13 WA FT Act
Section 17 Tas. FT Act
Section 15 ACT FT Act
Section 45 NT FT Act
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New law

Current law

A representation as to a future matter made
without reasonable grounds is misleading.
Failure to adduce evidence of reasonable
grounds will result in the representation being
deemed as misleading.

Section 51A of the TP Act provides that a
representation as to a future matter made
without reasonable grounds is misleading.
Failure to adduce evidence of reasonable
grounds will result in the representation being
deemed as misleading.
A similar provision exists in section 12BB of
the ASIC Act and in all State and Territory FT
Acts:
Section 41 NSW FT Act
Section 4 Vic. FT Act
Section 37 Qld FT Act
Section 54 SA FT Act
Section 9 WA FT Act
Subsections 3(7)-(9) Tas. FT Act
Section 11 ACT FT Act
Section 41 NT FT Act

The evidentiary burden is clarified to require
only that evidence of reasonable grounds be
adduced.

court interpretation has differed and, in some
cases, section 51A of the TP Act had been
interpreted to impose a persuasive or legal
burden requiring the respondent to prove
reasonable grounds.

Satisfying the evidentiary burden discharges
the onus only and does not provide a
defence to an allegation of misleading
conduct.

Some court decisions have interpreted
section 51A of the TP Act to give
respondents a substantive defence to an
allegation that a representation was
misleading if the onus was discharged.

The evidentiary onus can apply to alleged
accessories to contraventions.

The wording of section 51A of the TP Act was
held to not permit application to alleged
accessories.
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New law

Current law

A person must not engage in conduct that is
liable
to
mislead
persons
seeking
employment about matters relating to the
employment.

Similar provisions are currently contained in
section 53B of the TP Act and the following
State and Territory FT Acts:
Section 46 NSW FT Act
Section 13 Vic. FT Act
Section 41 Qld FT Act
Section 60 SA FT Act
Section 14 WA FT Act
Section 18 Tas. FT Act
Section 16 ACT FT Act
Section 46 NT FT Act

Offering a rebate, gift, prize or other free item
with the intention of not providing it is
prohibited.

The same as the new law (section 54 of the
TP Act), but without the reference to ‘rebate’.
Similar prohibitions exist in section 12DE of
the ASIC Act and in all State and Territory FT
Acts:
Section 48 NSW FT Act
Section 16 Vic. FT Act
Section 43 Qld FT Act
Section 62 SA FT Act
Section 16 WA FT Act
Section 19 Tas. FT Act
Section 18 ACT FT Act
Section 51 NT FT Act

Rebates, gifts, prizes or other free items must
be provided within the time specified in the
offer, or if no time is specified, within a
reasonable time.
Defences where the failure was beyond the
person’s control are also provided for this
part of the section.

No such prohibition in the TP Act.
A similar prohibition exists in section 16 of the
Vic. FT Act.

In addition to goods and services, the section
applies to a rebate, gift, prize or other free
item offered in connection with the sale,
possible sale or promotion by any means of
the sale or grant of an interest in land.

Land is dealt with separately from goods and
services (section 53A(c) as opposed to
section 54) in the TP Act.
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New law

Current law

A person must not engage in conduct that is
liable to mislead the public as to the nature,
the
manufacturing
process,
the
characteristics, the suitability for their
purpose or the quantity of any goods.

Similar provisions are currently contained in
section 55 of the TP Act and the following
State and Territory FT Acts:
Section 49 NSW FT Act
Section 10 Vic. FT Act
Section 44 Qld FT Act
Section 63 SA FT Act
Section 17 WA FT Act
Section 20 Tas. FT Act
Section 19 ACT FT Act
Section 47 NT FT Act

A person must not engage in conduct that is
liable to mislead the public as to the nature,
the characteristics, the suitability for their
purpose or the quantity of any services.

Similar provisions are currently contained in
section 55A of the TP Act, section 12DF of
the ASIC Act, and the following State and
Territory FT Acts:
Section 50 NSW FT Act
Section 11 Vic. FT Act
Section 45 Qld FT Act
Section 64 SA FT Act
Section 18 WA FT Act
Section 21 Tas. FT Act
Section 20 ACT FT Act
Section 48 NT FT Act

A person must not advertise goods or
services at a specified price if there are
reasonable grounds, of which the person
should be aware, to believe that the person
would not be able to supply reasonable
quantities of the goods or service at the
advertised price for a reasonable period.
To advertise goods or services at a specified
price, a person must offer such goods or
services for a reasonable period at
reasonable quantities, having regard to the
nature of the advertisement and the market in
which the person is carrying on business.

Similar provisions are currently contained in
section 56 of the TP Act, section 12DG of the
ASIC Act, and the following State and
Territory FT Acts:
Section 51 NSW FT Act
Section 17 Vic. FT Act
Section 46 Qld FT Act
Section 65 SA FT Act
Section 19 WA FT Act
Section 22 Tas. FT Act
Section 21 ACT FT Act
Section 52 NT FT Act
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New law

Current law

Accepting payment for goods or services with
the intention of not providing them as agreed
or where there are reasonable grounds for
believing the supply will not be possible is
prohibited.

Same as the new law (section 58 of the TP
Act).
Similar prohibitions exist in section 12DI of
the ASIC Act and in all State and Territory FT
Acts:
Section 53 NSW FT Act
Section 19 Vic. FT Act
Section 48 Qld FT Act
Section 67 SA FT Act
Section 21 WA FT Act
Section 24 Tas. FT Act
Section 24 ACT FT Act
Section 54 NT FT Act

‘Accepting
payment’
includes
payments such as deposits.

Not specifically stated in the law.

partial

Suppliers are required to provide goods or
services within the specified time, or if no
time is specified, within a reasonable time of
accepting payment.
This requirement does not apply if the failure
to supply is beyond the person’s control and
he, she or it has taken reasonable
precautions and exercised due diligence.
A consumer may agree to accept different
goods if the agreed goods cannot be
provided.

No such requirement in the TP Act.

A person must not make false or misleading
representations in relation to the profitability,
risk or any other material aspect of any
business activity that the person:
• has represented as one that can be
carried on at or from a person’s place of
residence; or
• invites other persons to participate by
investing in or performing work for the
business.

Similar provisions are currently contained in
section 59 of the TP Act and the following
State and Territory FT Acts:
Section 54 NSW FT Act
Section 20 Vic. FT Act
Section 49 Qld FT Act
Section 68 SA FT Act
Section 22 WA FT Act
Section 25 Tas. FT Act
Section 25 ACT FT Act
Section 49 NT FT Act
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New law

Current law

Various provisions relating to false or
misleading representations do not apply to an
information provider if the information
provider made the publication in the course
of carrying on a business of providing
information, unless the publication is:
• an advertisement;
• in connection with the supply of certain
goods or services; or
• in connection with the sale or grant of
certain interests in land, or the promotion
of such a sale or grant.

Similar provisions are currently contained in
section 65A of the TP Act, section 12DN of
the ASIC Act, and the following State and
Territory FT Acts:
Section 60 NSW FT Act
Section 32 Vic. FT Act
Section 51 Qld FT Act
Section 74 SA FT Act
Section 63 WA FT Act
Section 28 Tas. FT Act
Section 31 ACT FT Act
Section 60 NT FT Act

Unsolicited supplies
New law

Current law

A person must not send a credit card, a debit
card, or an article that may be used as both a
credit card and a debit card, to another
person unless it is at the written request of
the other person, or as a replacement for a
similar card previously requested by the other
person.

Similar provisions are currently contained in
section 63A of the TP Act, section 12DL of
the ASIC Act, and the following State and
Territory FT Acts:
Section 57 NSW FT Act
Section 23 Vic. FT Act
Section 71 SA FT Act
Section 28 WA FT Act
Section 27 Tas. FT Act
Section 28 ACT FT Act
Section 57 NT FT Act
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New law

Current law

A person must not assert a right to payment
for unsolicited goods or services unless the
person has reasonable cause to believe that
there is a right to payment.

Similar provisions are currently contained in
section 64 of the TP Act, section 12DM of the
ASIC Act, and the following State and
Territory FT Acts:
Section 58 NSW FT Act
Sections 24 and 28 Vic. FT Act
Section 52 Qld FT Act
Section 72 SA FT Act
Sections 29 and 30 WA FT Act
Section 28 ACT FT Act
Section 57 NT FT Act

A person must not assert a right to payment
for unauthorised entries or advertisements
unless the person knows, or has reasonable
cause to believe, that the other person has
authorised the placing, in a publication, of the
entry or advertisement.

Provisions relating to unauthorised directory
entries are currently contained in section 64
of the TP Act and the following State and
Territory FT Acts:
Section 58 NSW FT Act
Sections 27 and 28 Vic. FT Act
Section 52 Qld FT Act
Section 72 SA FT Act
Sections 29 and 30 WA FT Act
Section 29 ACT FT Act
Section 58 NT FT Act
There is no equivalent of the provisions
relating to unauthorised advertisements in the
TP Act. A similar provision currently exists in
the following State and Territory FT Acts:
Section 58A NSW FT Act
Sections 27 and 28 Vic. FT Act
Section 52 Qld FT Act

Any document that is an invoice or other
document that seeks payment for unsolicited
goods or services, or the making of
unauthorised
directory
entries
or
advertisements, must contain a statement to
the effect that the document is not a bill.

There is no equivalent provision in the TP
Act. There is a similar provision in section
58A of the NSW FT Act.

A person is not liable to pay for unsolicited
goods, nor for any loss or damage to those
goods, unless such loss or damage is due to
a willful and unlawful act in relation to the
goods by the person.

Similar provisions are currently contained in
section 65 of the TP Act and the following
State and Territory FT Acts:
Section 59 NSW FT Act
Section 25 Vic. FT Act
Section 53 Qld FT Act
Section 73 SA FT Act
Section 31 WA FT Act
Section 30 ACT FT Act
Section 59 NT FT Act

92

New law

Current law

A person is not liable to pay for unsolicited
services, nor for any loss or damage arising
as a result of the supply of those services.

There is no equivalent provision in the TP
Act. There is a similar provision in section 26
of the Victorian FT Act.

Pyramid schemes
New law

Current law

A person must not participate in, or induce
or attempt to induce another person to
participate in, a pyramid scheme.

Similar provisions are currently contained in
section 65AAC of the TP Act, section 12DK of
the ASIC Act, and the following State and
Territory FT Acts:
Section 60U NSW FT Act
Section 22 Vic. FT Act
Section 55D Qld FT Act
Section 70 SA FT Act
Section 24 WA FT Act
Section Tas. FT Act
Section 25B ACT FT Act
Section 60D NT FT Act

In determining whether a scheme is a
marketing scheme rather than a pyramid
scheme, a court must have regard to:
• whether the participation payment bear a
reasonable relationship to the value of
the goods or services that participants
are entitled to be supplied under the
scheme; and
the emphasis on the entitlement of
participants to the goods or services as
opposed to their entitlement to recruitment
payments.

Section 65AAE of the TP Act currently
provides that a court may have regard to:
• the extent to which the participation
payment bear a reasonable relationship to
the value of the goods or services that
participants are entitled to be supplied
under the scheme; and
• the emphasis on the entitlement of
participants to the goods or services as
opposed to their entitlement to recruitment
payments.
Similar provisions to section 65AAE are
contained in the following State and Territory
FT Acts:
Subsection 60T(4) NSW FT Act
Section 25D ACT FT Act
Section 60C NT FT Act
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Pricing
New law

Current law

If more than one selling price is displayed for
goods, a supplier must not sell the goods for
more than the lowest of those prices.

No Commonwealth equivalent.
A similar requirement exists in section 40 of
the NSW FT Act and section 22 of the ACT
FT Act.

Suppliers retain the right to withdraw items
from sale.

Suppliers retain the right to withdraw items
from sale.

The section applies to advertisements such
as catalogues.
Retractions can be published for mistakes in
advertising.
The provision does not apply to wholly
obscured prices, prices not in Australian
currency, is a partial price such as a unit
price, or is not expressed in such a way that
it is unlikely to be interpreted to an amount
A person must not use a component price
when making a representation as to the
price of a good or service without also
prominently specifying the single figure price
a consumer must pay to obtain the product
or service, to the extent that a single figure
price is quantifiable at the time of making a
representation.

Similar provisions are currently contained in
section 53C of the TP Act.
Similar prohibitions exist in section 12DD of
the ASIC Act and in all State and Territory FT
Acts:
Section 47 NSW FT Act
Section 15 Vic. FT Act
Section 42 Qld FT Act
Section 61 SA FT Act
Section 15 WA FT Act
Section 21A Tas. FT Act
Section 17 ACT FT Act
Section 50 NT FT Act
However, it should be noted that these other
provisions have not been updated to reflect
the amendments made in the Commonwealth
Trade Practices Amendment (Clarity in
Pricing) Act 2008.
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Other unfair practices
New law

Current law

A person must not induce a consumer to buy
goods or services by representing that he or
she will receive some benefit for assisting the
corporation to supply goods or services to
other customers, when the receipt of this
benefit is contingent on an event occurring
after the contract for the initial sale is made

Similar provisions are currently contained in
section 57 of the TP Act, section 12DH of the
ASIC Act, and the following State and
Territory FT Acts:
Section 52 NSW FT Act
Section 18 Vic. FT Act
Section 47 Qld FT Act
Section 66 SA FT Act
Section 20 WA FT Act
Section 26A Tas. FT Act
Section 23 ACT FT Act
Section 53 NT FT Act

A person must not use physical force, undue
harassment or coercion in connection with
either the supply of goods or services to a
consumer or payment by a consumer for
goods or services.

Similar provisions are currently contained in
section 60 of the TP Act, section 12DJ of the
ASIC Act, and the following State and
Territory FT Acts:
Section 55 NSW FT Act
Section 21 Vic. FT Act
Section 50 Qld FT Act
Section 69 SA FT Act
Section 23 WA FT Act
Section 26 Tas. FT Act
Section 26 ACT FT Act
Section 55 NT FT Act

A proof of transaction must be given to a
consumer if he or she is supplied with goods
or services with a total price of $75 or more.
If the goods or services supplied to the
consumer have a total price of less than $75,
the supplier must provide a proof of
transaction to the consumer if the consumer
requests.

There is no equivalent provision in the TP
Act. Similar provisions currently exist in
section 160A of the Victorian FT Act.

If a supplier supplies services to a consumer,
the consumer may request an itemised bill
from the supplier.

There is no equivalent provision in the TP
Act. Similar provisions currently exist in
section 160A of the Victorian FT Act.
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Detailed explanation of new law
False or misleading representations etc.
False or misleading representations about goods or services
Section 29 of the ACL prohibits a person from making a range of specified false or
misleading representations, in trade or commerce and in connection with:
•

the supply of goods or services; or

•

the possible supply of goods or services; or

•

the promotion by any means of the supply or use of goods or services.

The representations specifically identified in section 29 of the ACL include:
•

representations that goods are of a particular standard, quality, value,
grade, composition, style or model or have had a particular history or
particular previous use. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1,
paragraph 29(1)(a)]

•
•

representations that services are of a particular standard, quality, value or
grade. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 29(1)(b)]
representations that goods are new. [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 1, paragraph 29(1)(c)]

•

representations that a particular person has agreed to acquire goods or
services. For example, inducing a sportsperson to buy a new type of
sporting goods by asserting that competitors had purchased the items
when he or she had not. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1,
paragraph 29(1)(d)]

•

representations that purports to be a testimonial by any person relating to
goods or services. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1,
paragraph 29(1)(e)]

•

representations concerning a testimonial by any person or a
representation that purports to be such a testimonial relating to goods or
services. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, subsection
29(1)(f)]

•

representations that goods or services have sponsorship, approval,
performance characteristics, accessories, uses or benefits. [Schedule 1,
item 1: Chapter 3, Part 3-1, Division 1, paragraph 29(1)(g)]

•

representations that the person making the representation has a
sponsorship, approval or affiliation. [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 1, paragraph 29(1)(h)]

•

representations with respect to the price of goods or services. [Schedule 1,
item 1: Chapter 3, Part 3-1, Division 1, paragraph 29(1)(i)]

•

representations concerning the availability of facilities for the repair of
goods or of spare parts for goods. [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 1, subsection 29(1)(j)]

•

representations concerning the place of origin of goods. [Schedule 1, item
1: Chapter 3, Part 3-1, Division 1, paragraph 29(1)(k)]
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•

representations concerning the need for any goods or services. [Schedule
1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 29(1)(l)]

•

representations concerning the existence, exclusion or effect of any
condition, warranty, guarantee, right or remedy (including a guarantee
under Chapter 3, Part 3-2, Division 1). [Schedule 1, item 1: Chapter 3, Part
3-1, Division 1, paragraph 29(1)(m)]

•

representations concerning a requirement to pay for a contractual right
that:
– is wholly or partly equivalent to any condition, warranty,
guarantee, right or remedy (including a guarantee under
Chapter 3, Part 3-2, Division 1); and
– a person has under a law of the Commonwealth, State or
Territory (other than the unwritten law).
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 29(1)(n)]

Section 29 applies to any transaction that takes place in trade or commerce. ‘Trade
or commerce’ is defined in section 2 of the ACL as meaning ‘trade or commerce
within Australia, or between Australia and places outside Australia, and includes any
business or professional activity (whether or not carried on for profit)’. The ACL
applies to conduct engaged in outside of Australia, provided that at least some
aspect of the trading relationship between two or more parties has taken place in
Australia. [Schedule 1, item 1: Chapter 1, section 2]
The application of section 29 of the ACL is not limited to transactions involving
‘consumers’ as defined in section 3 of the ACL.
The concept of ‘supply’ is defined in section 2 of the ACL. [Schedule 1, item 1: Chapter
1, section 2]

Representations
The representations identified in paragraphs 29(1)(a), (c), (d), (e), (f), (g), (i), (j), (k)
and (l) relate to goods.
The representations identified in paragraphs 29(1)(b), (d), (e), (f), (g), (i) and (l) relate
to services.
The representations identified in paragraphs 29(1)(m) and (n) relate to consumer
guarantees and warranties, conditions, rights or remedies.
Meaning of concepts used in section 29
The ACL does not specifically define many of the concepts used in the drafting of
section 29 of the ACL. As section 29 is couched in substantially the same form as
section 53 of the TP Act, the jurisprudence relating to the concepts applicable to
section 53 of the TP Act is relevant to those concepts as they exist in section 29 of
the ACL.
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Representations as to goods only
A representation that goods are of a particular standard, quality, value, grade,
composition, style or model or have had a particular history or particular previous use
could cover, for example and without limitation:
•

representations about the nature of the goods, which could include:
– the way in which the goods were manufactured, including
specific methods or processes; or
– the materials from which the goods were manufactured; or
– the correspondence of the actual goods, their contents or
the way in which those goods were made with a
description of those goods, their contents or the way in
which they were made;

•

representations about the standard, quality or grade of the goods, which
could include:
– the suitability of the goods for the uses to which they might
reasonably be put; or
– the purity, strength, cleanliness, fineness (or otherwise) of
the goods, or any other standard, quality or grade by which
the goods may be assessed or compared;

•

representations about the value of the goods, which could include:
– the price of the goods; or
– the cost of the contents of the goods; or
– the cost of the process by which the goods were
manufactured or distributed; or
– the market value of the goods;

•

representations about the style of the goods, which could include:
– the design or the designer of the goods; or
– the accuracy of a reproduction of other goods;

•

representations about the model of the goods, which could include
whether the goods match the characteristics of a particular make or model
of the goods;

•

representations about the previous history or use of the goods, including:
– the origin and age of the goods; or
– the previous ownership of the goods; or
– the historical uses or associations of the goods either in a
specific context or by specified persons.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 29(1)(a)]

A representation that goods are new could cover, for example and without limitation,
representations that goods, which are in fact not new, are new. [Schedule 1, item 1:
Chapter 3, Part 3-1, Division 1, paragraph 29(1)(c)]
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A representation concerning the availability of facilities for the repair of goods or of
spare parts for goods could cover, for example and without limitation, a
representation that spare parts, or specific spare parts, will be available when no
such parts are available or a representation that there are facilities for the repair of
the goods which are not, in fact, available. [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 1, subsection 29(1)(j)]

A representation concerning the place of origin of goods could cover, for example
and without limitation:
•

a representation that goods were manufactured in a particular place; or

•

a representation that the contents of the goods came from a particular
place; or

•

a representation that the goods were ‘made in’, the ‘product of’ or ‘grown
in’ a particular place.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 29(1)(k)]

The country of origin provisions set out in Chapter 5, Part 5-3 provide a series of
defences with respect to this provision concerning the use of particular claims on the
labels of goods. [Schedule 1, item 1: Chapter 5, Part 5-3]
Representations as to services only
A representation that services are of a particular standard, quality, value or grade
could cover, for example and without limitation [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 1, paragraph 29(1)(b)]:
•

representations about the nature of the services, which could include:
– the way in which the services are, have been or might be
undertaken, including specific methods or processes; or
– the persons who will or might undertake the services and
whether those persons have undertaken the services
previously; or
– the correspondence of the actual services or the way in
which those services are undertaken with a description of
those services;

•

representations about the standard, quality or grade of the goods, which
could include:
– the suitability of the services for the purposes to which they
are to be put or the matter to which they relate; or
– the qualifications and previous experience of the persons
who will undertake the services; or
– the amount of work to be undertaken as part of the supply
of the services and the relationship of that work with the
cost of the services.

Representations as to goods and services
A representation that a particular person has agreed to acquire the goods or services
could cover, for example and without limitation [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 1, paragraph 29(1)(d)]:
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•

that another person has, may or will acquire the goods or services; or

•

that that other person has, may or will acquire the goods or services for a
particular price or at a particular time; or

•

that that other person has, may or will acquire a specific form of the goods
or services.

A representation that the goods or services have sponsorship, approval, performance
characteristics, accessories, uses or benefits could cover, for example and without
limitation:
•

representations that the goods or services are, in some way, sponsored
by another person or entity. This could include persons or entities not
engaged in trade or commerce, such as charities, religious institutions,
educational institutions, professional and trades bodies and governments.

•

representations that a person or other entity has approved of the goods or
services, including representations that such an approval is a formal or
informal endorsement, certification or other indication of approval made by
a person or entity. This could include persons or entities not engaged in
trade or commerce.

•

representations that the goods or services will or could:
– reach specified or non-specified performance standards or
levels in their use or provision; or
– deliver
specified
or
non-specified
benefits
or
enhancements in the use of other goods or the undertaking
of other services; or
– with respect to goods, last for specified or non-specified
periods of time or a specified or non-specified number of
uses, and with respect to services, be provided or
undertaken for a specified or unspecified period of time or
a specified or unspecified number of times; or
– tolerate specified or non-specified physical circumstances
(including, for example, pressures or stresses) in their use
or undertaking;

•

representations that the goods or services come with other accessories,
including the provision of additional goods or services either generally or
in the event that certain things occur;

•

representations that the goods or services have particular uses either
generally or in addition to those for which they are to be or have been
supplied;

•

representations that the goods or services will provide the person
acquiring them or other persons with benefits.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 29(1)(g)]
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A representation that the person making the representation has sponsorship,
approval or affiliation could cover, for example and without limitation:
•

representations that the person is, in some way, sponsored by, approved
of or affiliated with another person or entity. This could include persons or
entities not engaged in trade or commerce, such as charities, religious
institutions, educational institutions, professional and trades bodies and
governments.

•

representations that a person or other entity has sponsored, approved of
or extend an affiliation to the person, including representations that such
an approval is a formal or informal endorsement, certification, qualification
or other indication of approval made by a person or entity. This could
include persons or entities not engaged in trade or commerce.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 29(1)(h)]

A representation with respect to the price of goods or services could cover, for
example and without limitation:
•

a representation that the goods or services:
– will be supplied for a particular price or at a particular
discount; or
– may be paid for in a particular way or at a particular time or
times.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 29(1)(i)]

A representation concerning the need for any goods or services could cover, for
example and without limitation:
•

a representation that the goods or services are necessary in particular
circumstances or at all; or

•

a representation that the goods and services are required in the light of a
specific event or as a consequence of specific circumstances; or

•

a representation that a failure to provide the goods or services will result
in specific things occurring or not occurring.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 29(1)(l)]

Testimonials
Paragraphs 29(1)(e) and (f) of the ACL prohibit false or misleading representations in
trade or commerce:
•

that purport to be a testimonial by any person relating to goods or
services; or [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1,
paragraph 29(1)(e)]

•

concerning:
– a testimonial by any person; or
– a representation that purports to be such a testimonial;

relating to goods or services; [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph
29(1)(f)]
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Paragraphs 29(1)(e) and (f) apply to representations whether or not the testimonial
was genuine or not, for example where a genuine testimonial is misrepresented or
misquoted or where a fictitious testimonial was published. False or misleading
testimonials are not specifically listed as types of false or misleading representations
in the section 53 of the TP Act. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1,
paragraphs 29(e) and (f)]

There is a rebuttable presumption that a representation concerning a testimonial as
described in paragraphs 29(1)(e) and (f) are misleading and deceptive. Failure to
adduce evidence to the contrary when it is alleged that a person has made a false or
misleading representation concerning a testimonial will result in the representation
being found to be misleading. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1,
paragraphs 29(2)-(3)]

This onus is evidentiary in nature, the person accused does not have to disprove the
alleged breach: he or she must put evidence to the contrary of the allegation before
the court. Similarly, adducing such evidence does not provide the accused with a
defence to any allegation that the representation is false or misleading: it merely
discharges the onus on them. A person can discharge the evidentiary onus and still
be found to have made a misleading representation. The evidentiary onus does not
apply to any other paragraphs in section 29 other than paragraphs 29(1)(e) and (f).
To avoid doubt, just because some evidence may be adduced to the contrary, a
representation is not, purely on that basis, false or misleading. The evidence must
be sufficient to displace the presumption that that the representation was false or
misleading. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 29(3)(a)]
Similarly, paragraph 29(2) of the ACL does not place an onus on a person to prove
that a representation is not misleading. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1,
paragraph 29(3)(b)]

Representations as to guarantees etc.
Paragraph 29(1)(m) of the ACL prohibits false or misleading representations in trade
or commerce concerning the existence, exclusion or effect of any condition, warranty,
guarantee, right or remedy. The paragraph includes a specific reference to
guarantees under Chapter 3, Part 3-2, Division 1 of the ACL to ensure the prohibition
covers representations about statutory guarantees provided by the ACL. [Schedule 1,
item 1: Chapter 3, Part 3-1, Division 1, paragraph 29(1)(m)]

This could cover representations made by a person (generally a trader) to a person
(generally a consumer as defined in section 3 of the ACL) that a condition, warranty,
guarantee, right or remedy, including the statutory guarantees provided by the ACL:
•

does or does not exist with respect to the goods or services, either at all
or in specified circumstances; or

•

may or may not be excluded with respect to the goods or services, either
at all or in specified circumstances; or

•

may or may not have a particular effect with respect to the goods or
services, either at all or in specified circumstances.
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Paragraph 29(1)(n) of the ACL prohibits false or misleading representations as to a
requirement to pay for a contractual right that is wholly or partly equivalent to any
condition, warranty, guarantee, right or remedy or that a person has under a law of
the Commonwealth, a State or a Territory (other than the unwritten law). The
paragraph includes a specific reference to guarantees under Chapter 3, Part 3-2,
Division 1 of the ACL to ensure the prohibition covers representations about statutory
guarantees provided by the ACL. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1,
paragraph 29(1)(n)]

This could cover representations made by a person (generally a trader) to a person
(generally a consumer as defined in section 3 of the ACL) that a condition, warranty,
guarantee, right or remedy, including the statutory guarantees provided by the ACL
must be paid for, either at all or in specified circumstances.
Criminal offence
Section 29 of the ACL has an associated criminal offence in section 151 of the ACL.
The maximum fine payable for a contravention of section 151 of the ACL is $1.1
million for a body corporate and $220,000 for any other person. [Schedule 1, item 1:
Chapter 4, Part 4-1, section 151]

The offence in section 151 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.
Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4, Part
4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section 208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]

Enforcement powers, penalties and remedies
A person contravening section 29 of the ACL is liable to pay a civil pecuniary penalty
of up to:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]

The following enforcement powers and remedies apply to section 29 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division
2]
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•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division
3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division
4, Subdivision A]

•

redress for non-parties; and [Schedule 1, item 1: Chapter 5, Part 5-2,
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

False or misleading representations etc about sale etc of land
Section 30 of the ACL provides that a person must not, in trade or commerce, make
specified types of false or misleading representations in relation to:
•

the sale or grant, or the possible sale or grant, of an interest in land; or

•

the promotion of the sale or grant of an interest in land.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, subsection 30(1)]

The types of false or misleading representations specified in section 30 of the ACL
include:
•

representations that the person making the representation has a
sponsorship, approval or affiliation; [Schedule 1, item 1: Chapter 3, Part
3-1, Division 1, paragraph 30(1)(a)]

•

representations concerning the nature of the interest in land; [Schedule 1,
item 1: Chapter 3, Part 3-1, Division 1, paragraph 30(1)(b)]

•

representations concerning the price payable for the land; [Schedule 1,
item 1: Chapter 3, Part 3-1, Division 1, paragraph 30(1)(c)]

•

representations concerning the location of the land; [Schedule 1, item 1:
Chapter 3, Part 3-1, Division 1, paragraph 30(1)(d)]

•

representations concerning the characteristics of the land; [Schedule 1,
item 1: Chapter 3, Part 3-1, Division 1, paragraph 30(1)(e)]

•

representations concerning the use to which the land is capable of being
put or may lawfully be put; or [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 1, paragraph 30(1)(f)]

•

representations concerning the existence or availability of facilities
associated with the land. [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 1, paragraph 30(1)(g)]
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Sponsorship, approval or affiliation
A representation that the person making the representation has sponsorship,
approval or affiliation could cover, for example and without limitation:
•

representations that the person is, in some way, sponsored by, approved
of or affiliated with another person or entity. This could include persons or
entities not engaged in trade or commerce, such as charities, religious
institutions, educational institutions, professional and trades bodies and
governments.

•

representations that a person or other entity has sponsored, approved of
or extend an affiliation to the person, including representations that such
an approval is a formal or informal endorsement, certification, qualification
or other indication of approval made by a person or entity. This could
include persons or entities not engaged in trade or commerce.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 30(1)(a)]

Interests in land
A representation concerning the nature of the interest of the land could cover, for
example and without limitation:
•

representations that the relevant interest in the land exists when it does
not; or

•

representations that the relevant interest in the land is different to what it
actually is; or

•

representations as to the nature of any encumbrances or any other
interests in the land which may affect the title or other interest of the
acquirer to that land.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 30(1)(b)]

Price payable
A representation concerning the price payable for the land could cover, for example
and without limitation:
•

representations that the price is a particular amount or includes certain
things, such as taxes, fees and charges; or

•

representations that the price for the land is different to what it actually is;
or

•

representations as to the price for the land is or is not affected by another
matter which may affect the price paid, or the ability of the acquirer to that
land to pay.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 30(1)(c)]
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Location
A representation concerning the location of the land could cover, for example and
without limitation:
•

representations about the location of the land; or

•

representations about matters relating to the location of the land, including
access to it. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph
30(1)(d)]

Characteristics
A representation concerning the characteristics of the land could cover, for example
and without limitation:
•

representations about the features of the land; or

•

representations about matters relating to the topography, geology,
hydrology or other physical characteristics of the land; or

•

representations about the fertility of the land or the suitability of the land
for particular uses.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 30(1)(e)]

Uses of the land
A representation concerning the uses of the land could cover, for example and
without limitation:
•

representations about the uses to which the land might be appropriately
put, having regard to its location and physical features; or

•

representations about relevant administrative approvals, or licences
concerning the use of the land.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 30(1)(g)]

Facilities
A representation concerning the facilities associated with the land could cover, for
example and without limitation:
•

representations that the land has, or may or may not have, certain
facilities or access to such facilities; or

•

representations about the nature of those facilities and the uses to which
they may be put; or

•

representations as any interests or other rights that other persons may
have with respect to those facilities.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 30(1)(g)]

Interpretation
The ACL does not specifically define many of the concepts used in the drafting of
section 30 of the ACL. As section 30 is couched in substantially the same form as
section 53A of the TP Act the jurisprudence relating to the concepts applicable to
section 53A of the TP Act is relevant to those concepts as they exist in section 30 of
the ACL.
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Section 30 applies to any land transaction. A land transaction may not be a supply of
‘goods’ or ‘services’ and therefore this provision is included to avoid any doubt about
the application or scope of section 29 of the ACL.
The application of section 30 of the ACL is not limited to transactions involving
‘consumers’ as defined in section 3 of the ACL.
The types of representations prohibited mainly relate to various aspects of the land in
question, including its nature, price, location or characteristics, uses for the land, and
the existence or availability of facilities associated with the land. In addition, the
person making the representation must not make a false or misleading
representation that the person has a sponsorship, approval or affiliation.
This provision recognises that dealings associated with land are neither a good nor a
service, so a separate clause prohibiting false or misleading representations in
relation to land is necessary. This provision only applies if the representations are
made in connection with transactions involving the sale or grant of interests in land,
and not if only in connection with a person’s general business activities, even if those
business activities involve the selling of land.8
To avoid doubt, it is specified that the references to interests in land in this section
does not affect the operation of other provisions such as the misleading or deceptive
conduct provisions in Part 2-1 and other provisions in Part 3-1. [Chapter 3, Part 3-1,
Division 1, subsection 30(2)]

Criminal offence
Section 30 of the ACL has an associated criminal offence in section 152 of the ACL.
The maximum fine payable for a contravention of section 152 of the ACL is $1.1
million for a body corporate and $220,000 for any other person. [Schedule 1, item 1:
Chapter 4, Part 4-1, section 152]

The offence in section 152 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.
Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter
4, Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and
where the person took reasonable precautions and exercised due
diligence to avoid the contravention; and [Schedule 1, item 1: Chapter 4,
Part 4-6, section 208]

•

where an advertiser publishes an advertisement in the ordinary
course of business and does not know and had no reason to
suspect the advertisement amounted to a contravention. [Schedule 1,
item 1: Chapter 4, Part 4-6, section 209]

8

Central Equity Limited v Central Corporation Pty Ltd [1995] FCA 1572 at [34].
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Enforcement powers, penalties and remedies
A person contravening section 30 of the ACL is liable to pay a civil pecuniary penalty
of up to:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]

The following enforcement powers and remedies apply to section 30 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders;

[Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,

Subdivision A]

•

redress for non-parties; and [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5, section
246]

Misleading conduct relating to employment
Section 31 of the ACL provides that a person must not engage in conduct that is
liable to mislead persons seeking employment about:
•

matters relating to the employment, including, but not limited to, the
availability, nature, terms or conditions of the employment; or

•

any other matter relating to employment.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, subsection 31]

Interpretation
Section 31 recognises that representations in relation to employment are not
necessarily made ‘in trade or commerce’, but rather ‘in respect of trade or
commerce’. Accordingly, sections 19 and 29 of the ACL, which are concerned with
conduct in trade or commerce, do not apply.
Employment, or the ‘performance of work under a contract of service’, is also
explicitly excluded from the definition of ‘service’ in section 2 of the ACL.
The ACL does not specifically define many of the concepts used in the drafting of
section 31 of the ACL. As section 31 is couched in substantially the same form as
section 53B of the TP Act the jurisprudence relating to the concepts applicable to
section 53B of the TP Act is relevant to those concepts as they exist in section 31 of
the ACL.
The application of section 31 of the ACL is not limited to transactions involving
‘consumers’ as defined in section 3 of the ACL.
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Criminal offence
Section 31 of the ACL has an associated criminal offence in section 153 of the ACL.
The maximum fine payable for a contravention of section 153 of the ACL is $1.1
million for a body corporate and $220,000 for any other person. [Schedule 1, item 1:
Chapter 4, Part 4-1, section 153]

The offence in section 153 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.
Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]

Enforcement powers, penalties and remedies
A person contravening section 31 of the ACL is liable to pay a civil pecuniary penalty
of up to:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]

The following enforcement powers and remedies apply to section 31 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,

109

Offering rebates, gifts, prizes etc
Section 32 of the ACL prohibits a supplier offering gifts, prizes and other free items
(including services), in trade or commerce, in connection with:
•

the supply, or possible supply of goods or services; or

•

the promotion by any means of goods or services:
without intending to provide them. [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 1, subsection 32(1)]

Section 32 also provides that the same requirements apply in relation to the:
•

sale or grant or possible sale or grant of an interest in land; or

•

promotion of a grant or sale of an interest in land. [Schedule 1, item 1:
Chapter 3, Part 3-1, Division 1, subsections 32(1)(c)-(d)]

Section 32 of the ACL refers to ‘rebates’, which were not explicitly included in section
54 of the TP Act. This has been included to specifically include ‘cash-back’ offers
within the scope of this provision. While rebates will still be able to be conditional on
certain conditions being fulfilled by a consumer, once those obligations have been
fulfilled this section will have effect. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1,
section 32]

Reasonable time
Section 32 of the ACL also includes a provision which prohibits a person from not
providing gifts, prizes, rebates or other free items offered in connection with:
•

the supply, or possible supply, of goods or services;

•

the promotion by any means of goods or services;

•

the sale or grant or possible sale or grant of an interest in land; or

•

the promotion of a grant or sale of an interest in land.

within the time specified in the offer, or, if no time is specified, within a reasonable
time of making the offer. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1,
subsection 32(2)]

The specified time requirement requires that if an offer is made, subject to clearly
stated terms of delivery, the person making the offer will not be forced to meet a
shorter timeframe than that which had been stated. Similarly, the reasonable time
requirement also requires that consumers are not subject to unreasonably long
delays—for example, where a cash-back offer is made but it takes two years to
receive the money.
Where no time is specified, the determination of a ‘reasonable time’ is a subjective
assessment, which will include consideration of such issues as the nature of the gifts
and prizes offered and any representations or inferences made about their
availability. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, subsection 32(2)]
Section 32 of the ACL also provides that the requirement to supply within the
specified or reasonable time does not apply where the reason the supplier could not
supply was beyond their control, providing he, she or it had taken reasonable
precautions and exercised due diligence. [Schedule 1, item 1: Chapter 3, Part 3-1, Division
1, subsection 32(3)]
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Section 32 of the ACL also permits a person to accept a different prize, rebate or
other free item if he or she agrees to do so. This avoids the situation where a trader
is put in an impossible position of being required to supply something it has genuinely
tried to provide but cannot, even where an appropriate substitute is available. It
allows the trader to offer something in place of the prize that cannot be supplied. The
person is not obliged to accept the different item if he or she wishes to retain other
rights to compensation he or she may have. If a person accepts the substitute item
then the trader should still provide it within a reasonable time. [Schedule 1, item 1:
Chapter 3, Part 3-1, Division 1, subsection 32(4)]

Interpretation
The ACL does not specifically define many of the concepts used in the drafting of
section 32 of the ACL. As section 32 is couched in substantially the same form as
section 54 of the TP Act the jurisprudence relating to the concepts applicable to
section 54 of the TP Act is relevant to those concepts as they exist in section 32 of
the ACL.
The application of section 32 of the ACL is not limited to transactions involving
‘consumers’ as defined in section 3 of the ACL.
The concept of ‘supply’ is defined in section 2 of the ACL. [Schedule 1, item 1: Chapter
1, section 2]

Criminal offence
Section 32 of the ACL has an associated criminal offence in section 154 of the ACL.
The maximum fine payable for a contravention of section 154 of the ACL is $1.1
million for a body corporate and $220,000 for any other person. [Schedule 1, item 1:
Chapter 4, Part 4-1, section 154]

The offence in section 154 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.
Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]
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Enforcement powers, penalties and remedies
A person contravening section 32 of the ACL is liable to pay a civil pecuniary penalty
of up to:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]

The following enforcement powers and remedies apply to section 32 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,

Certain misleading conduct in relation to goods
Section 33 of the ACL provides that a person must not, in trade or commerce,
engage in conduct that is liable to mislead the public as to the nature, the
manufacturing process, the characteristics, the suitability for their purpose or the
quantity of any goods. This operates in the same way as the current section 55 of
the TP Act. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, section 33]
This provision gives effect to Australia’s ratification of the Paris Convention for the
Protection of Industrial Property; specifically, paragraph (3)(iii) of Article 10bis of that
Convention. The Convention establishes global rules in relation to ‘patents, utility
models, industrial designs, trademarks, service marks, trade names, indications of
source or appellations of origin, and the repression of unfair competition’.9 The
operation of section 33 is based on Australia’s ratification of the Convention.
Interpretation
An important distinction between section 33 of the ACL and most other provisions in
Chapter 3 is that it applies to conduct that is liable to mislead the public. This means
that the conduct must have a public element — not necessarily applying to the world
at large, but involving a general segment of the community that is sufficiently large.10

9
10

Paris Convention for the Protection of Industrial Property, Article 1, paragraph 2.
TPC v J & R Enterprises Pty Ltd (1991) 99 ALR 325 at [87].
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The ACL does not specifically define many of the concepts used in the drafting of
section 33 of the ACL. As section 33 is couched in substantially the same form as
section 55 of the TP Act the jurisprudence relating to the concepts applicable to
section 55 of the TP Act is relevant to those concepts as they exist in section 33 of
the ACL.
The application of section 33 of the ACL is not limited to transactions involving
‘consumers’ as defined in section 3 of the ACL.
The concept of ‘supply’ is defined in section 2 of the ACL. [Schedule 1, item 1: Chapter
1, section 2]

Criminal offence
Section 33 of the ACL has an associated criminal offence in section 155 of the ACL.
The maximum fine payable for a contravention of section 155 of the ACL is $1.1
million for a body corporate and $220,000 for any other person. [Schedule 1, item 1:
Chapter 4, Part 4-1, section 155]

The offence in section 155 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.
Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]

Enforcement powers, penalties and remedies
A person contravening section 33 of the ACL is liable to pay a civil pecuniary penalty
of up to:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]

113

The following enforcement powers and remedies apply to section 33 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,

Certain misleading conduct in relation to services
Section 34 of the ACL provides that a person must not, in trade or commerce,
engage in conduct that is liable to mislead the public as to the nature, the
characteristics, the suitability for their purpose or the quantity of any services.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, section 34]

This provision largely follows the same form as section 33, except that this relates to
services and the Industrial Property Convention relates to goods. The reference to
manufacturing process has also been removed from this provision as it is not
relevant to services.
Interpretation
An important distinction between section 34 of the ACL and most other provisions in
Chapter 3 of the ACL is that it applies to conduct that is liable to mislead the public.
This means that the conduct must have a public element — not necessarily applying
to the world at large, but involving a general segment of the community that is
sufficiently large.11
The ACL does not specifically define many of the concepts used in the drafting of
section 34 of the ACL. As section 34 is couched in substantially the same form as
section 55A of the TP Act the jurisprudence relating to the concepts applicable to
section 55A of the TP Act is relevant to those concepts as they exist in section 34 of
the ACL.
The application of section 34 of the ACL is not limited to transactions involving
‘consumers’ as defined in section 3 of the ACL.
The concept of ‘supply’ is defined in section 2 of the ACL. [Schedule 1, item 1: Chapter
1, section 2]

Criminal offence
Section 34 of the ACL has an associated criminal offence in section 156 of the ACL.
The maximum fine payable for a contravention of section 156 of the ACL is $1.1
million for a body corporate and $220,000 for any other person. [Schedule 1, item 1:
Chapter 4, Part 4-1, section 156]

11

TPC v J & R Enterprises Pty Ltd (1981) 99 ALR 325 at [87].
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The offence in section 156 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.
Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]

Enforcement powers, penalties and remedies
A person contravening section 34 of the ACL is liable to pay a civil pecuniary penalty
of up to:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]

The following enforcement powers and remedies apply to section 34 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,
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Bait advertising
Section 35 of the ACL provides that a person must not, in trade or commerce,
advertise goods or services at a specified price when there are reasonable grounds
for believing that the person will not be able to supply those goods or services at that
price for a reasonable period at reasonable quantities, having regard to the nature of
the advertisement and the market in which the person carries on the business, and
the person ought reasonably be aware of those grounds. [Schedule 1, item 1: Chapter 3,
Part 3-1, Division 1, subsection 35(1)]

A person who, in trade or commerce, advertises goods or services at a specified
price must offer such goods or services for supply at that price for a reasonable
period at reasonable quantities, having regard to the nature of the advertisement and
the market in which the person carries on the business. [Schedule 1, item 1: Chapter 3,
Part 3-1, Division 1, subsection 35(2)]

Interpretation
The ACL does not specifically define many of the concepts used in the drafting of
section 35 of the ACL. As section 35 is couched in substantially the same form as
section 56 of the TP Act the jurisprudence relating to the concepts applicable to
section 56 of the TP Act is relevant to those concepts as they exist in section 35 of
the ACL.
The application of section 35 of the ACL is not limited to transactions involving
‘consumers’ as defined in section 3 of the ACL.
The concept of supply is defined in section 2 of the ACL. [Schedule 1, item 1: Chapter 1,
section 2]

Criminal offence
Section 35 of the ACL has an associated criminal offence in section 157 of the ACL.
The maximum fine payable for a contravention of section 157 of the ACL is $1.1
million for a body corporate and $220,000 for any other person. [Schedule 1, item 1:
Chapter 4, Part 4-1, section 157]

The offence in section 157 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.
Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]
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Enforcement powers, penalties and remedies
A person contravening section 35 of the ACL is liable to pay a civil pecuniary penalty
of up to:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]

The following enforcement powers and remedies apply to section 35 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,

[Schedule 1, item 1: Chapter 5, Part 5-2,

Wrongly accepting payment
Subsections 36(1)-(3) of the ACL provide that a person is prohibited from accepting
payment, in trade or commerce, where the supplier:
•

intends not to supply the goods or services;

•

intends to supply materially different goods or services; or

•

there are reasonable grounds, of which the corporation is aware or ought
reasonably to be aware, for believing the corporation will not be able to
supply the goods in the time specified or, if no time is specified, within a
reasonable time.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, subsections 36(1)-(3)]

Section 36 of the ACL further provides that a person must provide goods or services
within the specified time, or if no time is specified, within a reasonable time of
accepting payment for them. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1,
subsection 36(4)]

Paragraph 36(4)(a) provides that a specified time for provision of the goods or
services will be considered a reasonable time, if communicated to the person at or
before the time the consumer made payment. If an offer is made, subject to clearly
stated terms of delivery, the person supplying the goods or services will not be forced
to deliver the goods or services within a shorter timeframe than that which has been
stated. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 36(4)(a)]
Where no time is specified, the determination of a ‘reasonable time’ is a subjective
assessment, which will include consideration of such issues as the nature of the
goods or services and any representations or inferences made about their
availability. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, paragraph 36(4)(b)]
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Section 36 also provides that the requirement to supply within the specified or
reasonable time does not apply where the reason the trader could not supply was
beyond its control, providing it had taken reasonable precautions and exercised due
diligence. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, subsection 36(5)]
Subsection 36(6) of the ACL also permits a person to accept a different good or
service if he or she agrees to do so. This avoids the situation where a trader is put in
an impossible position of being required to supply something it has genuinely tried to
provide but cannot, even where an appropriate substitute is available. It allows the
trader to offer something in place of the good or service that cannot be supplied. The
person is not obliged to accept the different good or service if he or she wishes to
retain other rights to compensation that he or she may have. If a person accepts the
substitute good or service then the trader should still provide it within a reasonable
time. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, subsection 36(6)]
Section 36 also provides that the intent or knowledge-based requirements in
subsections 36(1), (2) and (3) apply whether or not full consideration has been paid.
This ensures that a trader could not accept deposits with no intention of providing the
goods or services. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, subsection 36(7)]
Interpretation
The ACL does not specifically define many of the concepts used in the drafting of
section 36 of the ACL. As section 36 is couched in substantially the same form as
section 58 of the TP Act the jurisprudence relating to the concepts applicable to
section 58 of the TP Act is relevant to those concepts as they exist in section 36 of
the ACL.
The application of section 36 of the ACL is not limited to transactions involving
consumers as defined in section 3 of the ACL.
The concept of supply is defined in section 2 of the ACL. [Schedule 1, item 1: Chapter 1,
section 2]

Criminal offence
Section 36 of the ACL has an associated criminal offence in section 158 of the ACL.
The maximum fine payable for a contravention of section 158 of the ACL is $1.1
million for a body corporate and $220,000 for any other person. [Schedule 1, item 1:
Chapter 4, Part 4-1, section 158]

The offence in section 158 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.
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Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]

Enforcement powers, penalties and remedies
A person contravening section 36 of the ACL is liable to pay a civil pecuniary penalty
of up to:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]

The following enforcement powers and remedies apply to section 36 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,

Misleading representations about certain business activities
Section 37 of the ACL provides that a person must not, in trade or commerce, make
false or misleading representations in relation to the profitability, risk or any other
material aspect of any business activity that the person has represented as one that
can be carried on at or from a person’s place of residence. [Schedule 1, item 1: Chapter
3, Part 3-1, Division 1, subsection 37(1)]

A person must not, in trade or commerce, make false or misleading representations
in relation to the profitability, risk or any other material aspect of any business activity
that a person invites other persons to participate by performing work for or investing
in the business. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, subsection 37(2)]
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Interpretation
Section 37 recognises that a general prohibition on the making of certain false or
misleading representations in connection with the supply or possible supply of goods
or services does not necessarily cover representations regarding the profitability, risk
or other aspects of particular types of business activity, such as home-based
businesses or those that require a person to invest either personal effort or money
into a business (such as a franchising arrangement).
The ACL does not specifically define many of the concepts used in the drafting of
section 37 of the ACL. As section 37 is couched in substantially the same form as
section 59 of the TP Act the jurisprudence relating to the concepts applicable to
section 59 of the TP Act is relevant to those concepts as they exist in section 37 of
the ACL.
The application of section 37 of the ACL is not limited to transactions involving
‘consumers’ as defined in section 3 of the ACL.
Criminal offence
Section 37 of the ACL has an associated criminal offence in section 159 of the ACL.
The maximum fine payable for a contravention of section 159 of the ACL is $1.1
million for a body corporate and $220,000 for any other person. [Schedule 1, item 1:
Chapter 4, Part 4-1, section 159]

The offence in section 159 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.
Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]
Enforcement powers, penalties and remedies

A person contravening section 37 of the ACL is liable to pay a civil pecuniary penalty
of up to:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]
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The following enforcement powers and remedies apply to section 37 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,

Information providers
The provisions of Chapter 3, Part 3-1, Division 1 which prohibit the making of false or
misleading representations in different contexts do not apply to publications by an
information provider, where the information provider made the publication in the
course of carrying on a business of providing information or, in the case of a radio or
television broadcaster, the publication was by radio or television broadcast by the
information provider. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 1, subsection 38(1)]
This exemption does not apply to:
•

advertisements;

•

a publication in connection with the supply (or promotion of the supply) of
goods or services by the information provider; or

•

a publication in connection with the sale or grant (or promotion of the sale
or grant) of an interest in land by the information provider.

These exceptions operate in the same way as those outlined in the repealed
paragraphs 65A(1)(a) and (b) of the TP Act. In particular, subsections 38(3) and (4)
have been constructed to maintain the High Court’s interpretation in ACCC v
Channel Seven Brisbane Pty Limited.12 In that case, the High Court held that the
second exception applies for publications made on behalf of, or pursuant to a
contract, arrangement or understanding with a person who supplies goods or
services, rather than for publications made in connection with relevant goods or
services in relation to the information provider. This supports the view that the
exceptions have a wide application rather than a narrow one. [Schedule 1, item 1:
Chapter 3, Part 3-1, Division 1, subsections 38(2)-(4)]

An ‘information provider’ is a defined term in the ACL, and includes media
organisations such as radio and television stations (including the Australian
Broadcasting Corporation and the Special Broadcasting Service Corporation), as well
as publishers of newspapers and magazines. [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 1, subsections 20(5) and (6)]

12

[2009] HCA 19.
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Similarly, information providers are also exempt from the related criminal offences
provisions in sections 151, 152, 155, 156 and 159 of the ACL. [Schedule 1, item 1:
Chapter 4, Part 4-1, Division 2, section 160]

ASIC Act
The ASIC Act includes a provision in the same terms as section 38 of the ACL, which
replaces the current section 12DN of the ASIC Act. This gives a similar exclusion to
information providers in relation to publications made by these providers in the
course of carrying on a business of providing information, has been replaced with an
updated version reflecting current drafting practices. [Schedule 3, item 29, section 12DN]
Unsolicited cards
Section 39 of the ACL provides that a person must not send a credit card, a debit
card, or an article that may be used as both a credit card and a debit card, to another
person unless it is at the written request of the other person, or as a replacement for
a similar card previously requested by the other person. [Schedule 1, item 1: Chapter 3,
Part 3-1, Division 2, subsection 39(1)]

However, the prohibition in subsection 39(1) of the ACL does not apply unless the
card or article is sent by or on behalf of the issuer of the card or article. [Schedule 1,
item 1: Chapter 3, Part 3-1, Division 2, subsection 39(2)]

A person is prohibited from taking any action to enable another person (that is, the
person in receipt of the card) a credit card to be used as a debit card, or a debit card
to be used as a credit card, except at the written request of the cardholder. [Schedule
1, item 1: Chapter 3, Part 3-1, Division 2, subsections 39(3) and (4)]

Interpretation
For the purposes of section 39 of the ACL a ‘credit card’ is an article that is one or
more of the following:
•

an article of a kind commonly known as a credit card;

•

a similar article intended for use in obtaining cash, goods or services on
credit; or

•

an article of a kind that persons carrying on business commonly issue to
their customers, or their prospective customers, for use in obtaining goods
or services from those persons on credit,

and it includes an article that may be used as one of these things. [Schedule 1, item 1:
Chapter 3, Part 3-1, Division 2, subsection 39(5)]

For the purposes of section 39 of the ACL, a ‘debit card’ is an article intended for use
by a person in obtaining access to an account that is held by the person for the
purpose of withdrawing or depositing cash or obtaining goods or services, or an
article that may be used for these purposes. [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 2, subsection 39(6)]

‘Article’ is defined in section 2 of the ACL, and includes, for example, items such as
cards, microchips or other devices embedded in cards, and any other token or
document that can be used as a credit card or a debit card. [Schedule 1, item 1: Chapter
1, section 2]
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The ACL does not specifically define many of the other concepts used in the drafting
of section 39 of the ACL. As section 39 is couched in substantially the same form as
section 63A of the TP Act the jurisprudence relating to the concepts applicable to
section 63A of the TP Act is relevant to those concepts as they exist in section 39 of
the ACL.
The application of section 39 of the ACL is not limited to transactions involving
‘consumers’ as defined in section 3 of the ACL.
Criminal offence
Section 39 of the ACL has an associated criminal offence in section 161 of the ACL.
The maximum fine payable for a contravention of section 161 of the ACL is $1.1
million for a body corporate and $220,000 for any other person. [Schedule 1, item 1:
Chapter 4, Part 4-1, section 161]

The offence in section 161 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.
Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]

Enforcement powers, penalties and remedies
A person contravening section 39 of the ACL is liable to pay a civil pecuniary penalty
of up to:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]
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The following enforcement powers and remedies apply to section 39 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,

Asserting a right to payment for unsolicited goods or services
Section 40 of the ACL provides that a person must not, in trade or commerce, assert
a right to payment from another person for unsolicited goods or services, unless the
first person has reasonable cause to believe that there is a right to the payment.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 2, subsections 40(1) and (2)]

Section 40 further provides that a person must not, in trade or commerce, send an
invoice or other document to another person that states the amount due or sets out
the charge for unsolicited goods or services without a warning statement that
complies with the requirements set out in regulations. This provision establishes a
specific prohibition for the use of an invoice in this way to complement the rules
about the use of an invoice set out in section 10 of the ACL, which defines the
meaning of ‘assert a right to payment’. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 2,
subsection 40(3)]

In any proceedings under section 40 of the ACL, the onus is on the person asserting
their right to payment from the other person to prove that he or she knew or had
reasonable cause to believe that there was a right to payment for the unsolicited
goods or services. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 2, subsection 40(4)]
Interpretation
‘Assert a right to payment’ is a defined concept for the purposes of the ACL and is
dealt with in section 10. It deems certain conduct, such as taking steps to demand
payment or to collect a debt, to be asserting a right to payment. Section 10 is in
substantially the same form as subsections 64(5) and (7) of the TP Act. [Schedule 1,
item 1: Chapter 1, section 10]

The ACL does not specifically define many of the other concepts used in the drafting
of section 40 of the ACL. As section 40 is couched in substantially the same form as
section 64 of the TP Act the jurisprudence relating to the concepts applicable to
section 64 of the TP Act is relevant to those concepts as they exist in section 40 of
the ACL.
The application of section 40 of the ACL is not limited to transactions involving
‘consumers’ as defined in section 3 of the ACL.
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Criminal offence
Section 40 of the ACL has an associated criminal offence in section 162 of the ACL.
The maximum fine payable for a contravention of section 162 of the ACL is $1.1
million for a body corporate and $220,000 for any other person. [Schedule 1, item 1:
Chapter 4, Part 4-1, section 162]

The offence in section 162 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.
Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]

Enforcement powers, penalties and remedies
A person contravening section 40 of the ACL is liable to pay a civil pecuniary penalty
of up to:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]

The following enforcement powers and remedies apply to section 40 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,
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Liability etc. of recipient for unsolicited goods or services
Unsolicited goods
If a person, in trade or commerce, supplies unsolicited goods to another person, the
other person:
•

is not liable to make any payment for those unsolicited goods; or

•

is not liable for any loss or damage to those goods, unless the loss or
damage resulted from the person receiving the good’s wilful and unlawful
act during the recovery period. [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 2, subsection 41(1)]

The ‘recovery period’ is defined in subsection 41(4) of the ACL as being whichever of
the following periods ends first:
•

a period of 3 months starting on the day after the day on which the person
received the goods;

•

if the person who receives the unsolicited goods gives notice with respect
to the goods to the supplier or sender in accordance with subsection
41(5), a period of 1 month starting on the day on which the notice is given.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 2, subsection 41(4)]

A notice under section 41 must be in writing, state the name and address of the
person who received the unsolicited goods, state the address of the place at which
the goods may be recovered by the owner or sender and contain a statement to the
effect that the goods are unsolicited goods. [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 2, subsection 41(5)]

The ‘recovery period’ is relevant to the ability of the person supplying unsolicited
goods to retain title to those goods:
•

a person who supplies unsolicited goods is not entitled to take action to
recover the goods after the end of the recovery period; and

•

the goods become the property of the person who has received them at
the end of the recovery period, free of any lien or charge on those goods
which might be asserted by the person who supplied them or any other
person.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 2, subsection 41(2)]

The provisions governing the ownership of the goods set out in subsection 41(2) of
the ACL are subject to caveats relating to the conduct of the person who has
received the goods. Subsection 41(2) will not apply when:
•

the person who received unsolicited goods has, at any time during the
recovery period, unreasonably refused to permit the sender or the owner
of the goods to take possession of them; or

•

the sender or owner of the goods has within the recovery period taken
possession of the goods; or

•

the goods were received by the person in circumstances in which the
person knew, or might reasonably have been expected to have known,
that the goods were not intended for him or her. [Schedule 1, item 1:
Chapter 3, Part 3-1, Division 2, subsection 41(3)]
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Section 12DMA is included in the ASIC Act in relation to liability for unsolicited
financial products. This specifies that a person is not liable to make any payment for
unsolicited financial products and is not liable for loss or damage as a result of the
supply of the financial products. [Schedule 3, item 28, section 12DMA]
Unsolicited services
A person is not liable to make any payment for unsolicited services, or for loss or
damage arising as a result of the supply of such services. This is intended to
exclude a person from liability for not just the unsolicited services themselves, but
other loss or damage arising from the supply of such services. Unlike unsolicited
goods, there is no provision for traders to retrieve unwanted unsolicited services as it
is not possible for unsolicited services to be ‘retrieved’. [Chapter 3, Part 3-1, Division 2,
section 42]

Section 12DMA is included in the ASIC Act in relation to liability for unsolicited
financial services. This specifies that a person is not liable to make any payment for
unsolicited financial services and is not liable for loss or damage as a result of the
supply of the financial services. [Schedule 3, item 28, section 12DMA]
As with the provision in the ACL, no enforcement or remedies apply to the ASIC Act
provision.
Interpretation
The ACL does not specifically define many of the other concepts used in the drafting
of sections 41 and 42 of the ACL. As sections 41 and 42 are couched in
substantially the same form as section 64 of the TP Act the jurisprudence relating to
the concepts applicable to section 64 of the TP Act is relevant to those concepts as
they exist in sections 41 and 42 of the ACL.
The application of sections 41 and 42 of the ACL is not limited to transactions
involving ‘consumers’ as defined in section 3 of the ACL.
Enforcement and remedies
Sections 41 and 42 of the ACL establish rules about the liability of persons who
receive unsolicited goods or services. As such, no enforcement or remedies apply to
either of these provisions as any ‘breach’ will be covered under the section 40, which
relates to asserting a right to payment for unsolicited goods or services.
Asserting a right to payment for unauthorised entries or advertisements
Subsection 43(1) of the ACL provides that a person must not, in trade or commerce,
assert a right to payment from another person for placing, in a publication, an entry or
advertisement relating to that person or their profession, business, trade or
occupation. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 2, subsection 43(1)]
Section 43 operates in a similar way to the repealed subsection 64(3) of the TP Act,
except it has been expanded to include entries that are like ‘directory entries’ but are
not included in directories.
Subsection 43(2) of the ACL provides that a person must not, in trade or commerce,
send an invoice or other document to another person that states the amount due or
sets out the charge for placing, in a publication, an entry or advertisement in relation
to the other person or their profession, trade or occupation, without a warning
statement that complies with the requirements set out in regulations. [Schedule 1, item
1: Chapter 3, Part 3-1, Division 2, subsection 43(2)]
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Subsection 43(2) of the ACL establish a specific prohibition for the use of an invoice
in this way to complement the rule about the use of an invoice set out in section 10 of
the ACL and section 12BF of the ASIC Act. [Schedule 1, item 1: Chapter 1, section 10]
Under section 43(4) a person is not liable to make any payment to another person for
placing an entry or advertisement in a publication, and can recover any such
payment made through court action. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 2,
subsections 43(4)]

Section 43(4) of the ACL operates in a similar way to the repealed subsection 64(4)
of the TP Act, except that it has been expanded to include entries that are like
‘directory entries’ but are not included in directories.
Subsections 43(1) and (2) of the ACL do not apply if the person asserting their right
to payment knows, or has reasonable cause to believe, that the other person
authorised the placing of the entry or advertisement. [Schedule 1, item 1: Chapter 3, Part
3-1, Division 2, subsections 43(1) and (2)] [Schedule 3, item 28, subsections 12DMB(1) and (2)]

Interpretation
Section 43 of the ACL does not apply to:
•

publications with an audited circulation of 10,000 copies or more a week;

•

a body corporate related to the publisher of such a publication;

•

the Commonwealth, a State, a Territory, or an authority of the
Commonwealth, State or Territory; or

•

a person specified in the regulations.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 2, subsection 43(3)] [Schedule 3,
item 28, subsection 12DMB(3)]

In relation to the audited circulation of a publication referred to in paragraph 43(3)(a)
of the ACL, the audit is to be performed by a body as specified in regulations.
[Schedule 1, item 1: Chapter 3, Part 3-1, Division 2, subsection 43(3)] [Schedule 3, item 28,
subsection 12DMB(3)]

An ‘advertisement’ is not a defined term for the purposes of the ACL..
For clarity, the subsection 43(5) of the ACL and specifies that a person has not
authorised the placing, in a publication, of an entry or advertisement unless certain
conditions, based around ensuring that the person has taken positive, documented
steps to authorise such actions, are met. [Schedule 1, item 1: Chapter 3, Part 3-1, Division
2, subsection 43(5)][Schedule 3, item 28, subsection 12DMB(5)]

In proceedings relating to section 43 of the ACL the onus is on the person asserting
their right to payment from another person to prove that he or she knew or had
reasonable cause to believe that the other person had authorised the placing, in a
publication, of the entry or advertisement. [Schedule 1, item 1: Chapter 3, Part 3-1, Division
2, subsection 43(6)][Schedule 3, item 28, subsection 12DMB(6)]

The ACL does not specifically define many of the other concepts used in the drafting
of section 43 of the ACL. As section 43 is couched in substantially the same form as
parts of section 64 of the TP Act the jurisprudence relating to the concepts applicable
to section 64 of the TP Act is relevant to those concepts as they exist in section 43 of
the ACL.
The application of section 43 of the ACL is not limited to transactions involving
‘consumers’ as defined in section 3 of the ACL.
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Criminal offence
Section 43 of the ACL has associated criminal offences in section 163 of the ACL.
The maximum fine payable for a contravention of a provision of section 163 of the
ACL is $1.1 million for a body corporate and $220,000 for any other person.
[Schedule 1, item 1: Chapter 4, Part 4-1, section 163]

The offence in section 163 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.
Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]

Enforcement powers, penalties and remedies
A person contravening section 43 of the ACL is liable to pay a civil pecuniary penalty
of up to:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]

The following enforcement powers and remedies apply to section 43 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,
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Participation in pyramid schemes
A person must not [Schedule 1, item 1: Chapter 3, Part 3-1, Division 3, subsections 44(1)
and (2)]:

•

participate in a pyramid scheme, or

•

induce, or attempt to induce, another person to participate in a pyramid
scheme.

The meaning of ‘participate’ in a pyramid scheme is [Schedule 1, item 1: Chapter 3, Part
3-1, Division 3, subsection 44(3)]:

•

to establish or promote the scheme (whether alone or together with
another person). This covers both those who create the scheme and
those who propagate it, whether those persons are connected directly
with the creators of the scheme or not.

•

to take part in the scheme in any capacity (whether or not as an employee
or agent of a person who establishes or promotes the scheme, or who
otherwise takes part in the scheme). This covers any person who is part
of the scheme, including persons who agree to join the scheme and who
may become its victims when it collapses.

Meaning of a pyramid scheme
The meaning of ‘pyramid scheme’ is defined in section 45 of the ACL. It describes a
scheme where [Schedule 1, item 1: Chapter 3, Part 3-1, Division 3, section 45]:
•

new participants in the scheme must provide a participation payment,
which is a benefit (of either a financial or non-financial nature) to the
participant or participants in the scheme and or, in some cases, partly to
other persons; and

•

the main incentive for new participants to participate in the scheme is the
prospect of receiving a recruitment payment, which includes benefits (of
either a financial or non-financial nature) from new participants who join
the scheme after them.

Marketing schemes as pyramid schemes
A scheme that involves the marketing of goods or services as its primary purpose is
not a pyramid scheme. To clarify how the courts interpret this provision, a court may
have regard to any matter it considers relevant in working out whether participation
payments paid by new entrants to a scheme are entirely or substantially induced by
the prospect of entitlement to future recruitment payments, but the court must have
regard to [Schedule 1, item 1: Chapter 3, Part 3-1, Division 3, section 46]:
•

whether the participation payments bear a reasonable relationship to the
value of the goods or services that participants are entitled to be supplied
under the scheme; and

•

the emphasis given in the promotion of the scheme to the entitlement of
participants to the supply of goods or services by comparison with the
emphasis given to their entitlement to recruitment payments.
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Interpretation
The ACL does not specifically define many of the other concepts used in the drafting
of sections 44, 45 and 46 of the ACL. As sections 44, 45 and 46 are couched in
substantially the same form as parts of Part V, Division 1AAA of the TP Act the
jurisprudence relating to the concepts applicable to that Division of the TP Act is
relevant to those concepts as they exist in sections 44, 45 and 46 of the ACL.
The application of sections 44, 45 and 46 of the ACL is not limited to transactions
involving ‘consumers’ as defined in section 3 of the ACL.
Criminal offence
Subsections 44(1) and (2) of the ACL has associated criminal offences in section 164
of the ACL. The maximum fine payable for a contravention of a provision of section
164 of the ACL is $1.1 million for a body corporate and $220,000 for any other
person. [Schedule 1, item 1: Chapter 4, Part 4-1, section 164]
The offence in section 164 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.
Part 4-6 of the ACL provides the following defences applicable to criminal
proceedings:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person, or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]

Enforcement powers, penalties and remedies
A person contravening subsections 44(1) and (2) of the ACL is liable to pay a civil
pecuniary penalty of up to [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.
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The following enforcement powers and remedies apply to subsections 44(1) and (2)
of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,

Multiple pricing
Subsection 47(1) of the ACL prohibits a person who, in trade or commerce, from
supplying goods where [Schedule 1, item 1: Chapter 3, Part 3-1, Division 4, subsection 47(1)]:
•

the goods have more than one displayed price; and

•

the supply takes place for a price which is the not the lower, or not the
lowest, of the displayed prices.

Section 47 of the ACL does not exclude a person’s right to withdraw an item from
sale, for example, where a pricing error has occurred. The person is not obliged by
section 47 to sell a mislabelled item, but if the person does choose to sell it without
withdrawing it from sale and correcting the pricing, then he, she or it must not sell it
for more than the lowest price.
Interpretation
Subsection 47(2) provides that a displayed price includes a price for the goods, or
any representation that may reasonably be inferred to be a representation of a price
for the goods:
•

that is annexed or affixed to, or is written, printed, stamped or located on,
or otherwise applied to, the goods or any covering, label, reel or thing
used in connection with the goods;

•

that is used in connection with the goods or anything on which the goods
are mounted for display or exposed for supply;

•

that is determined on the basis of anything encoded on or in relation to the
goods;
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•

that is published in relation to the goods in a catalogue available to the
public if:
– a time is specified in the catalogue as the time after which
the goods will not be sold at that price and that time has
not passed;
– in any other case—the catalogue may reasonably be
regarded as not out of date; or

•

that is in any other way represented in a manner from which it may
reasonably be inferred that the price or representation is applicable to the
goods;

and includes such a price or representation that is partly obscured by another such
price or representation that is written, stamped or located partly over that price or
representation. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 4, subsection 47(2)]
If prices are displayed in a catalogue, and that catalogue is only applicable to certain
sales (such as in NSW), the price is taken to be a displayed price in NSW but not, for
instance, in Victoria. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 4, subsection 47(3)]
If a price is completely obscured, such as where a new label is placed completely
over an old one, it is not a displayed price. [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 4, paragraph 47(4)(a)]

If a price is not the total selling price, such as a unit price per kilogram; then that is
not a displayed price. Unit price information required to be provided under the Trade
Practices (Industry Code — Unit Pricing) Regulations 2009 is an example of price
information that is not to be considered a ‘displayed price’ for the purposes of section
45. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 4, paragraph 47(4)(b)]
Prices that are not in Australian currency, or that are expressed in a way not likely to
be interpreted as being in Australian currency, are not displayed prices. If a product
has a foreign price printed on it and it is not clear that it is not the amount in
Australian currency, that price may need to be covered if it is incorrect. [Schedule 1,
item 1: Chapter 3, Part 3-1, Division 4, paragraphs 47(4)(c)-(d)]

To recognise that pricing is easier to correct for prices affixed to goods than in
broader advertisements, where a pricing error is made in a catalogue or
advertisement, a supplier can publish a retraction of at least a similar circulation or
audience and the retracted price will no longer be considered a displayed price from
that point on. For example, if a national catalogue incorrectly stated $10 instead of
$100, a notice could be placed in newspapers, provided the circulation is at least
similar to that of the catalogue. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 4,
subsection 47(5)]

Criminal offence
Subsection 47(1) of the ACL has an associated criminal offence in section 165 of the
ACL. The maximum fine payable for a contravention of a provision of section 165 of
the ACL is $1.1 million for a body corporate and $220,000 for any other person.
[Schedule 1, item 1: Chapter 4, Part 4-1, section 165]
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The offence in section 165 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.
Part 4-6 of the ACL provides the following defences to criminal proceedings:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person, or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]

Enforcement powers, penalties and remedies
A person contravening subsection 47(1) of the ACL is liable to pay a civil pecuniary
penalty of up to [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]:
•

$5,000 for a body corporate;

•

$1,000 for other persons.

The following enforcement powers and remedies apply to subsection 47(1) of the
ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,

Single price to be specified in certain circumstances
If an amount that is part of the price for goods or services is stated in connection with
their promotion or supply in trade or commerce, a single price for the supply of those
goods or services must be stated at least as prominently as the part price. This
operates in the same way as the current section 53C of the TP Act. [Schedule 1, item
1: Chapter 3, Part 3-1, Division 4, subsection 48(1)]
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A person is not prohibited from using component pricing. However, if a component
price is used (that is, a partial price representation is made), the person should also
prominently specify, as a single figure, the price a consumer will be required to pay to
obtain the product or service.
Example 1.1
A person could continue to represent prices as:
•

$299 + $29.90 GST for a total price of $328.90; or

•

$79 + $35 taxes fees and charges for a total price of $114.

There is an exception to the general requirement for all components of price to be
included in the single price; for charges relating to sending goods from the supplier to
a customer. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 4, subsection 48(2)]
However, where a person does not include charges relating to sending goods from
the supplier to a customer in the single price, but such charges must be paid by a
customer and that amount is known, the corporation must disclose the minimum
amount of those charges as a separate component of price. A person may also
choose to include the minimum amount of such charges in the single price. [Schedule
1, item 1: Chapter 3, Part 3-1, Division 4, subsection 48(3)]

The scope of ‘charges relating to sending the goods from the supplier to the
customer’ is not defined. However, these provisions create an exemption for costs
that are necessary in order to send goods from a supplier to a consumer. This
includes charges such as postage, courier fees and packaging that is appropriate for
the goods being sent. For example, it would be equally acceptable for a product to
be advertised as:
•

$30.00 + $5 postage and handling; or alternatively as

•

$35.00 including postage and handling.

This provision does not apply to representations that are made only to bodies
corporate. In effect, this provision applies only to representations to persons that are
not engaged in business or other activities through a corporate structure (that is,
consumers). Where a representation is made to consumers as well as businesses or
governments, this provision applies. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 4,
subsection 48(4)]

‘at least as prominently’
A consumer should be able to easily identify the single price in a price
representation. The single price must be specified at least as prominently as the
most prominent of the other components of the price. [Schedule 1, item 1: Chapter 3, Part
3-1, Division 4, subsection 48(5)]

The ‘at least as prominently’ disclosure requirement does not apply to contracts that
provide for the supply of services for the term of the contract, which also provide for
periodic payments, and if goods are also supplied under the contract — they are
directly related to the services in question. This allows for disclosure of the periodic
component of the single price for the services to be displayed more prominently than
the single price over the life of the contract. [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 4, paragraphs 48(6)(a) and (b)]
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The single price for the supply of services includes any set-up costs or costs for
hardware which must be bought from the supplier to obtain those services. For
example [Schedule 1, item 1: Chapter 3, Part 3-1, Division 4, paragraph 48(6)(c)]:
•

the cost of company-specific pay television connection equipment would
be required to be included in the single price; but

•

the cost of a broadband modem where the purchaser could either buy
their own or purchase one from the service supplier would not need to be
included.

‘single price’
The single price is a defined term in the ACL, and only includes amounts that are
quantifiable at the time of the representation concerned. The total price is not
quantifiable if, at the time of the representation concerned, it cannot be readily
converted into a dollar amount. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 4,
subsection 48(7)]

The single price includes each of the amounts listed in the subsection if they are
quantifiable. Consequently, where the final price will be a mixture of quantifiable and
non-quantifiable charges, the charges that are quantifiable should be represented as
a single price. In such circumstances, to comply with other provisions of the ACL,
the representation may need to indicate that not all components are included in the
single price.
Where a total price is not quantifiable but a minimum total price is known, that
minimum price must be disclosed as a single price.
The term ‘minimum quantifiable consideration’ is not intended to preclude negotiation
of a lower price between the customer and the corporation making the
representation.
Example 1.2
A motor vehicle dealer may advertise the price of a vehicle as $32,990.
However a customer may negotiate with the dealer to pay only
$31,500. The representation of $32,990 would not be in breach of the
provision provided that it includes all elements of the price that are
quantifiable at the time of making the representation. The fact that a
lower price has been negotiated and a subsequent representation
about that lower price has been made to the consumer does not cause
the dealer’s earlier representation to be in breach.

Certain elements of a price do not need to be included in the ‘single price’ disclosure
where they represent costs that are payable only at the option of the consumer.
Example 1.3
Where a consumer can only purchase a service by using a credit card,
and a compulsory surcharge is imposed for the use of a credit card,
that charge should be included in the single price; but

Example 1.4
Where a consumer can purchase a service through means other than a
credit card, and those other means do not attract a compulsory
surcharge, the credit card surcharge does not need to be included in
the single price.
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The definition of ‘single price’ provides that the single price should also include all
amounts imposed on the selling corporation in relation to the supply concerned. This
amount, comprising part of the single price, need only be included if it forms part of
the consideration for the supply of the goods or services in question. That is, if it is
passed on to the purchaser in the price he or she must pay.
The definition of single price provides all amounts paid or payable by the person in
relation to the supply concerned that would have otherwise been payable by the
purchaser should be included.
Where the total price will depend on the quantity purchased by a consumer, the
‘single price’ should continue to be specified as a per quantity amount.
Interpretation
The ACL does not specifically define many of the other concepts used in the drafting
of section 48 of the ACL. As section 48 is couched in substantially the same form as
section 53C of the TP Act the jurisprudence relating to the concepts applicable to
section 53C of the TP Act is relevant to those concepts as they exist in section 48 of
the ACL.
The application of section 48 of the ACL is not limited to transactions involving
‘consumers’ as defined in section 3 of the ACL.
Criminal offence
Subsection 48(1) of the ACL has an associated criminal offence in section 166 of the
ACL. The maximum fine payable for a contravention of a provision of section 166 of
the ACL is $1.1 million for a body corporate and $220,000 for any other person.
[Schedule 1, item 1: Chapter 4, Part 4-1, section 166]

The offence in section 166 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.
Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]
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Enforcement powers, penalties and remedies
A person contravening subsection 48(1) of the ACL is liable to pay a civil pecuniary
penalty of up to [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.

The following enforcement powers and remedies apply to subsection 48(1) of the
ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,

DIVISION 5 - Other unfair practices
Referral selling
Section 49 of the ACL provides that a person must not, in trade or commerce, induce
a consumer to buy goods or services by representing that he, she or it will, after the
contract effecting that sale is made, receive a rebate, commission or other benefit in
return for:
•

giving the person the names of prospective customers; or

•

otherwise assisting the corporation to supply goods or services to other
consumers,

•

when the receipt of this rebate, commission or other benefit is contingent
on an event occurring after the contract for the initial contract of sale is
made. [Schedule 1, item 1: Chapter 3, Part 3-1, Division 5, section 49]

Section 49 is directed to preventing the practice of inducing consumers to buy goods
or services with the promise of a rebate, commission or other benefit in return for the
consumer assisting the supplier sell goods or services to other consumers, when
there is, in fact, no assurance that such a rebate, commission or other benefit will be
provided by the supplier, because it depends on something else occurring or not
occurring.
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Interpretation
The ACL does not specifically define many of the other concepts used in the drafting
of section 49 of the ACL. As section 49 is couched in substantially the same form as
section 57 of the TP Act, the jurisprudence relating to the concepts applicable to
section 57 of the TP Act is relevant to those concepts as they exist in section 49 of
the ACL.
Criminal offence
Section 49 of the ACL has an associated criminal offence in section 167 of the ACL.
The maximum fine payable for a contravention of a provision of section 167 of the
ACL is $1.1 million for a body corporate and $220,000 for any other person.
[Schedule 1, item 1: Chapter 4, Part 4-1, section 167]

The offence in section 167 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person breaching this provision, whether or not he
or she intended to engage in the contravention.
Part 4-6 of the ACL provides the following defences applicable to criminal
proceedings:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person, or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; [Schedule 1, item 1: Chapter 4, Part 4-6, section 208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]

Enforcement powers, penalties and remedies
A person contravening section 49 of the ACL is liable to pay a civil pecuniary penalty
of up to [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.

The following enforcement powers and remedies apply to section 49 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]
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•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,

Harassment and coercion
Section 50 of the ACL provides that a person must not use physical force, undue
harassment or coercion in connection with [Schedule 1, item 1: Chapter 3, Part 3-1,
Division 5, subsection 50(1)]:
•

the supply of goods or services;

•

payment for goods, services or an interest in land;

•

the sale or grant, or the possible sale or grant, of an interest in land.

This provision sets a norm of conduct in which the use of physical force, undue
harassment or coercion is deemed to be unacceptable. Generally, a person will be
harassed by another when the former is troubled repeatedly by the latter. Whether
such harassment is undue will depend on the reasonableness of the conduct and
whether the harassment is unwarranted or excessive. Coercion indicates the
presence of force or compulsion, or threats of force or compulsion, which negates the
choice or freedom for a person to act.13
References to an interest in land in sections 50 and 168 of the ACL do not affect the
operation of other provisions in Part 2-1 or in Part 3-1 of the ACL. [Schedule 1, item 1:
Chapter 3, Part 3-1, Division 5, subsection 50(2)][Chapter 4, Part 4-1, Division 5, subsection
169(3)]

Interpretation
The ACL does not specifically define the concepts used in the drafting of section 50
of the ACL. As section 50 is couched in substantially the same form as section 60 of
the TP Act, in relation to goods or services, and subsection 53A(2) of the TP Act, in
relation to interests in land, the jurisprudence relating to the concepts applicable to
sections 60 and 53A of the TP Act is relevant to those concepts as they exist in
section 50 of the ACL.
Criminal offence
Section 50 of the ACL has an associated criminal offence in section 168 of the ACL.
The maximum fine payable for a contravention of a provision of section 168 of the
ACL is $1.1 million for a body corporate and $220,000 for any other person.
[Schedule 1, item 1: Chapter 4, Part 4-1, section 168]

The offence in section 168 is one of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
this offence reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not he or she intended to engage in the contravention.

13

ACCC v Maritime Union of Australia (2001) 186 ALR 487.
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Part 4-6 of the ACL provides the following defences to criminal proceedings:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]
Enforcement powers, penalties and remedies

A person contravening section 50 of the ACL is liable to pay a civil pecuniary penalty
of up to [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]:
•

$1.1 million for a body corporate;

•

$220,000 for other persons.

The following enforcement powers and remedies apply to section 50 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,

Proof of transaction and itemised bills
Supplier must provide proof of transaction etc.
Subsection 100(1) of the ACL provides that, if a person (being the supplier), in trade
or commerce, supplies goods or services to a consumer, and the total price
(excluding any liability for payment of the Goods and Services Tax) is $75 or more,
then the supplier must give the consumer a proof of transaction as soon as
practicable after the goods or services are supplied. [Schedule 1, item 1: Chapter 3, Part
3-2, Division 4, subsection 100(1)]
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Subsection 100(2) of the ACL provides that, where a consumer that has been
supplied with goods or services with a total price of less than $75, then that
consumer may request a proof of transaction from the supplier. Upon such a
request, the supplier must give the proof of transaction to the consumer within seven
days after the request is made. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 4,
subsections 100(2) and (3)]

A ‘proof of transaction’ is defined in subsection 100(4) of the ACL. It details certain
information that needs to be included in the proof of transaction, and also deems
certain documents, such as a tax invoice (for the purposes of transactions in respect
of which GST is payable) and a lay-by agreement, to satisfy the requirements for a
proof of transaction. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 4, subsection 100(4)]
The requirements of section 100 of the ACL do not impose any greater requirement
than those imposed on any person currently complying with the requirements of the
GST. The threshold of $75 aligns with the current low value transactions threshold
for a tax invoice under the Commonwealth GST law.
A proof of transaction provided to a consumer under this provision must be
transparent [Schedule 1, item 1: Chapter 3, Part 3-2, Division 4, subsection 100(5)].
Transparent is defined in section 2 of the ACL as being, in relation to a document,
expressed in reasonably plain language, legible and presented clearly. [Schedule 1,
item 1: Chapter 1, section 2]

Enforcement powers, penalties and remedies
A person contravening section 100 of the ACL is liable to pay a civil pecuniary
penalty of up to [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]:
•

$15,000 for a body corporate;

•

$3,000 for other persons.

The following enforcement powers and remedies apply to section 100 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,
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Consumer may request an itemised bill
Section 101 of the ACL provides that a consumer is entitled to ask for an itemised bill
from a supplier if they are supplied with services by that supplier. [Schedule 1, item 1:
Chapter 3, Part 3-2, Division 4, subsection 101(1)]

The itemised bill must include certain information, namely [Schedule 1, item 1: Chapter 3,
Part 3-2, Division 4, subsection 101(1)]:
•

specifying how the price of the services was calculated;

•

including, if applicable, the number of hours of labour that related to the
supply of the services and the hourly rate for that labour; and

•

including, if applicable, a list of materials used to supply the services and
the amount charged for those materials.

A request for an itemised bill must be made within 30 days after the consumer
receives a bill or account from the supplier for the supply of the services, or within 30
days after the services have been supplied, whichever is the later. Upon such a
request, the supplier must give the itemised bill to the consumer within seven days.
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 4, subsections 101(2) and (3)]

A supplier cannot charge the consumer for an itemised bill. [Schedule 1, item 1: Chapter
3, Part 3-2, Division 4, subsection 101(4)]

An itemised bill provided to a consumer under this provision must be transparent.
Transparent is defined in section 2 of the ACL as being, in relation to a document,
expressed in reasonably plain language, legible and presented clearly. [Schedule 1,
item 1: Chapter 3, Part 3-2, Division 4, subsections 101(5)]

Enforcement powers, penalties and remedies
A person contravening section 101 of the ACL is liable to pay a civil pecuniary
penalty of up to [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224] :
•

$15,000 for a body corporate;

•

$3,000 for other persons.

The following enforcement powers and remedies apply to section 101 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,
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Application and transitional provisions
The ACL will commence on the later of 1 January 2011 or the commencement of
Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Bill 2009
(the first ACL Bill).
Part 3-1, Divisions 1, 2, 3 and 4, and Part 3-2, Division 4 will commence on 1
January 2011 and apply to conduct on or after that date.
Conduct occurring prior to 1 January 2011 will remain subject to the repealed (and
saved, for those purposes) provisions in the TP Act or the relevant FT Act of a State
or Territory. [Schedule 7, item 6]
The TP Act, as in force immediately before the commencement of the ACL,
continues to apply to or in relation to any proceedings under or in relation to that Act,
which were commenced, but not concluded, before that commencement. [Schedule 7,
item 7]

The Governor-General may make regulations prescribing matters of a transitional,
application or saving nature in relation to the amendments and repeals made by the
Schedules to this Act. [Schedule 7, item 12]

Consequential amendments
References to provisions of the TP Act in other CC Act provisions and provisions of
other Acts will be consequentially amended to refer to provisions of the ACL to
ensure that the affected provisions continue to apply in the way in which they did
under the TP Act. [Schedules 5 and 6]
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Part 3-2 Consumer Guarantees
Outline of Part
The Australian Consumer Law (ACL) contains provisions that form the basis for the
national law on consumer guarantees.
This national law on consumer guarantees replaces provisions that imply conditions
and warranties into consumer contracts that are currently within Part V, Division 2 of
the TP Act and equivalent State and Territory FT Acts and related Acts.

Context of amendments
The States and Territories each have laws in their FT Acts and related laws which
include provisions that imply conditions and warranties into contracts entered into by
consumers. The TP Act also implies conditions and warranties into such contracts.
The Productivity Commission’s 2008 Review of Australia’s Consumer Policy
Framework noted that many minor differences exist between the laws of Australian
jurisdictions that imply conditions and warranties into consumer contracts. It also
noted that these differences create additional costs for business and create
confusion for consumers. The PC recommended that the adequacy of existing
legislation related to implied warranties and conditions be examined as part of the
development of a national consumer law.
In March 2009 the Australian Government announced that the Commonwealth
Consumer Affairs Advisory Council (CCAAC) would undertake a review of the current
laws on implied conditions and warranties in the TP Act and State and Territory fair
trading and sale of goods laws.
CCAAC considered the adequacy of the current laws on implied conditions and
warranties, the need for a ‘lemon law’ in Australia to protect consumers who
purchase goods that repeatedly fail, and extended warranties.
On 30 October 2009, CCAAC reported to the Australian Government. CCAAC found
that:
•

Australia should adopt a system of statutory consumer guarantees to
replace existing laws that imply conditions and warranties into consumer
contracts;

•

Australia does not need special ‘lemon laws’ for motor vehicles or other
goods. CCAAC considered that consumer guarantees will adequately
deal with goods that repeatedly fail; and

•

Australia does not need special laws dealing with extended warranties.
CCAAC considered that improved awareness of statutory consumer
guarantees will enhance the ability of consumers to make informed
decisions regarding extended warranties.
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On 4 December 2009, the Ministerial Council on Consumer Affairs (MCCA) agreed
that the ACL should include a single national law providing for statutory consumer
guarantees. The consumer guarantees provisions in the ACL replace the current
State and Territory laws dealing with implied conditions and warranties in consumer
contracts.

Summary of new law
Chapter 3, Part 3-2, Division 1, Subdivision A of the ACL sets out consumer
guarantees that provide consumers with a statutory basis for seeking remedies
when:
•

goods are not of acceptable quality;

•

goods are not fit for a purpose that the consumer made known to the
supplier or manufacturer;

•

goods are not fit for a purpose that the supplier told the consumer that
they will meet;

•

goods do not match their description;

•

goods sold by reference to a sample or demonstration model do not
correspond to the sample or demonstration model;

•

the consumer does not acquire proper title to the goods;

•

other people claim to have a right to the goods, for example, under a
charge or a security agreement;

•

spare parts and facilities for repair of the goods are not available for a
reasonable period; or

•

a person does not comply with an express warranty in relation to the
goods.

Chapter 3, Part 3-2, Division 1, Subdivision B of the ACL sets out consumer
guarantees that provide consumers with a statutory basis for seeking remedies
when:
•

services are not rendered with due care and skill;

•

services, and any product resulting from the services, are not fit for a
purpose that the consumer made known to the supplier; or

•

services are not supplied within a reasonable time.
The provisions set out in Part 3-2, Division 1 of the ACL are couched in
terms broadly similar to those used in the New Zealand Consumer
Guarantees Act 1993 and the jurisprudence applicable to that Act is
of relevance to those provisions.

Chapter 3, Part 3-2, Division 1, Subdivision C of the ACL provides that consumer
guarantees cannot be excluded by contract. This ensures that a supplier or
manufacturer cannot avoid obligations under consumer guarantees by reaching an
agreement with a consumer to the effect that consumer guarantees do not apply.
Section 64 of the ACL also provides that it is not possible for a contract to displace
consumer guarantees by specifying that some other law, such as the law of the
country where the supplier resides, applies to the contract.
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Part 5-4 of the ACL sets out the remedies that are available when consumer
guarantees are not complied with. In general terms, consumers are entitled to have
a supplier offer a refund, replacement or repairs if the standards required by a
guarantee are not met. The applicable remedy depends on which guarantee has not
been complied with and the nature of the failure to comply.
Consumers will be able to seek damages from a manufacturer if goods are not of
acceptable quality, do not match their description or if spare parts and repair facilities
are not made available for a reasonable period. As is the case under existing law,
manufacturers are required to indemnify suppliers in respect of the costs of
complying with the guarantee obligations related to acceptable quality, descriptions
applied to goods by manufacturers and fitness for a purpose that a consumer makes
known to a manufacturer.
Part 5-4 of the ACL also provides that suppliers of goods and services must provide
remedies to consumers within a reasonable time. If a remedy is not provided within a
reasonable time a consumer may have the failure remedied elsewhere and have the
supplier pay for the remedy.
Consumers have the right to reject goods that are subject to a major failure, if a
supplier refuses to provide a remedy and when a remedy is not provided within a
reasonable time. If goods are rejected, the consumer has the right to choose
whether a refund or replacement should be provided.
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Comparison of key features of new law and current law
New law

Current law

If a person supplies goods to a consumer,
the following guarantees apply:
•
a guarantee as to title;

The TP Act implies the following into contracts
entered into by consumers:
•
A condition that the supplier has the right
to sell the goods;

•

•

a guarantee
possession;

as

a guarantee
securities;

as

to

to

undisturbed
•

A warranty that the consumer enjoys
quiet possession of the goods;

•

A warranty that goods are free from any
charge or encumbrance not disclosed to
the consumer;

undisclosed

•

a guarantee as to acceptable quality;

•

a guarantee of fitness for a disclosed
purpose;

•

A condition that goods
merchantable quality;

•

a guarantee that goods match their
description;

•

A condition that goods are fit for
purpose;

•

a guarantee that goods match a
sample or demonstration model;

•

A condition that goods will correspond
with their description; and

•

a guarantee as to the availability of
repairs and spare parts; and

•

A condition that goods correspond to a
sample.

•

a guarantee that any
warranty is complied with.

The laws of each of the States and Territories
include provisions that imply conditions and
warranties into contracts for the supply of
goods that are similar, but often not identical, to
those in the TP Act.

express

Notable differences compared to the
current law include the replacement of an
implied condition of ‘merchantable quality’
with a guarantee of ‘acceptable quality’.
The former term is used undefined in TP
Act and the FT Acts, whereas the new law
defines acceptable quality.

are

of

The TP Act and FT Acts also provide
consumers with a right to compensation if
facilities for repairs or spare parts are not
reasonably available.
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New law

Current law

If a person supplies services to a
consumer, the following guarantees apply:

The TP Act implies the following into contracts
entered into by consumers:

•

A guarantee that services will be
provided with due care and skill;

•

A warranty that services will be rendered
with due care and skill; and

•

A guarantee that services will be fit
for a purpose that the person makes
known to the supplier; and

•

A warranty that services will be fit for a
purpose that the consumer makes
known to the supplier.

•

A guarantee that services will be
provided within a reasonable time.

To the extent that they provide for implied
terms and conditions that apply to supplies of
services, the FT Acts are broadly similar to the
TP Act.
The FT Acts of Queensland, Tasmania and the
Australian Capital Territory do not imply
conditions into contracts for the supply of
services.

Remedies for breaches of consumer
guarantees are set out in the Bill.
Consumers are generally entitled to a
repair, refund or replacement if guarantee
is not complied with.
When a failure to comply with a guarantee
is a ‘major failure’, the consumer can reject
the goods and choose between a refund
and a replacement.

Under current law, consumers must pursue the
applicable contract law remedies for breaches
of conditions or warranties. A breach of a
condition allows a consumer to cancel a
contract and seek a refund, whereas a breach
of a warranty allows a consumer to seek to
have the relevant breach addressed — usually
by seeking to have goods repaired.

The new law specifically provides that
guarantees cannot be excluded by contract.
Only the guarantees as to title, undisturbed
possession and undisclosed securities
apply to private sales.

The TP Act and the FT Acts of New South
Wales, Victoria, Western Australia, South
Australia and the Northern Territory specifically
provide that implied conditions and warranties
cannot be excluded by contract.
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New law

Current law

Only the guarantees as to title, undisturbed
possession and undisclosed securities
apply to private sales.

Implied conditions and warranties, other than
those related to title, undisturbed possession
and undisclosed securities, generally do not
apply to private sales in the TP Act or the laws
of the States or Territories. The Qld Sale of
Goods Act applies a condition that goods
match their description to private sales.

Consumer guarantees will not apply to
auctions where an auctioneer is acting as
an agent for the seller of goods.
Businesses that sell goods directly to
consumers via auction websites will be
required to provide consumers with the
same guarantees that apply if goods were
sold in a shop.

Implied conditions and warranties, apart from
those related to title, undisturbed possession
and undisclosed securities, do not apply to
auctions.
This includes online auctions
whereby businesses sell goods directly to
consumers without the intervention of an
auctioneer acting as their agent.

Consumer guarantees apply to
occupations, with the exception
architects and engineers.

The implied warranty that services are fit for a
purpose that the consumer makes known to the
supplier does not apply to services provided by
architects and engineers.

all
of

Detailed explanation of new law
Guarantees relating to the supply of goods
Part 3-2, Division 1, Subdivision A of the ACL provides a basic set of protections for
consumers who acquire goods from Australian suppliers, importers or manufacturers.
They provide consumers with a statutory basis for seeking remedies when:
•

the goods are not of acceptable quality;

•

they are not acquiring proper title to the goods;

•

other people claim to have a right to the goods;

•

the goods are not fit for a purpose that the consumer makes known to the
supplier;

•

the goods are not fit for a purpose that the supplier says that that will suit;

•

they do not match any description, sample or demonstration model used
by the supplier;

•

repairs and spare parts have not been made available for a reasonable
period; or

•

any express warranty has not been complied with.

These guarantees apply if goods are supplied in trade or commerce. With the
exception of the guarantees as to title, undisturbed possession and undisclosed
securities, they do not apply to sales by individuals outside of the business context.
They also do not apply to sales made by way of a traditional auction where an
auctioneer acts as an agent for a person to sell goods. They do apply to sales made
by businesses on the internet by way of online ‘auction’ websites when the website
operator does not act as an agent for the seller.
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The guarantees cannot be excluded by contract [Schedule 1, item 1: Chapter 3, Part 3-2,
This ensures that consumers cannot be pressured or tricked
into surrendering their rights by agreeing that the guarantees do not apply. It is also
not possible to avoid providing consumer guarantees by agreeing that the law of
another country applies. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, section 67]

Division 1, section 64].

Guarantee as to title
The ACL provides a consumer with a guarantee that the supplier has the right to sell
the goods. This section seeks to ensure that consumers are not disadvantaged by
claims (for example, those seeking repossession) that might be made against goods
when the seller has no right to sell the goods. [Schedule 1, item 1: Chapter 3, Part 3-2,
Division 1, subsection 51(1)]

If a supply is of limited title, the guarantee as to title does not apply. A supply of
limited title occurs when a supplier tells prospective purchasers of goods that they do
not know whether there are any claims over particular goods and that, in the event of
a sale, they will be transferring only the title that they have. Supplies of limited title
occur most often in the context of deceased estates. In such cases, other persons
might still seek to repossess the goods, for example, if they were owed money by the
deceased and the goods were pledged as security for the amount owing. [Schedule 1,
item 1: Chapter 3, Part 3-2, Division 1, subsection 51(2)]

The guarantee as to title does not apply to a hire or lease of goods. In those
circumstances, the hirer or lessee acquires a right to use goods for a certain period
of time and does not acquire title to goods. [Schedule 1, item 1: Chapter 3, Part 3-2,
Division 1, subsection 51(3)]

Guarantee as to undisturbed possession
The ACL provides a consumer with a guarantee of undisturbed possession of goods.
This ensures that consumers who buy goods are not inconvenienced by others
seeking to reclaim the goods, for example, because the goods have been pledged as
security for a loan. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, subsection 52(1)]
If the consumer is told about securities, charges or encumbrances that relate to
goods, the guarantee as to undisturbed possession does not apply if possession of
goods is disturbed by a person under a security, charge or encumbrance that he or
she was told about prior to purchasing the relevant goods. [Schedule 1, item 1: Chapter
3, Part 3-2, Division 1, subsection 52(2)]

If a supply is of limited title, the guarantee as to undisturbed possession only applies
to prevent the supplier, or a person whose title the supplier is transferring (a
deceased estate, for example), from interfering with the goods. Other persons might
still seek to repossess the goods, for example, if they were owed money by the
deceased and the goods were pledged as security for the amount owing. [Schedule 1,
item 1: Chapter 3, Part 3-2, Division 1, subsection 52(3)]

Guarantee as to undisclosed securities
The ACL provides consumers with a guarantee that goods are free from any security,
charge or encumbrance that was not disclosed to the consumer or created with their
consent. This ensures that a consumer is not inconvenienced by other persons,
such as financiers claiming to be owed money secured by the goods, seeking to
repossess the goods or seeking the payment of money in relation to securities over
the goods. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, subsection 53(1)]
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Subsection 53(1) requires that goods are free from any security, charge or
encumbrance until the time when property in the goods passes to the consumer. A
floating charge is technically a security interest in goods.
Subsection 53(2) alleviates the technical breach of subsection 53(1) that would occur
due to a floating charge over the assets of a supplier.
Unless a floating charge has crystallised, the lender has no right over the goods that
are the subject of the charge after the goods leave the possession of the chargor.
Accordingly, whilst subsection 53(2) is required to remove what would be a technical
breach of subsection 53(1), floating charges do not pose any threat to the right of a
consumer to possess goods free of any charge. [Schedule 1, item 1: Chapter 3, Part 3-2,
Division 1, subsection 53(2)]

Guarantee as to acceptable quality
Meaning of acceptable quality
The ACL provides a guarantee that goods are of ‘acceptable quality’ [Schedule 1, item
Acceptable quality is defined in the
ACL such that goods are of acceptable quality if they are:

1: Chapter 3, Part 3-2. Division 1, subsection 54(1)].

•

fit for all the purposes for which goods of that kind are commonly supplied;

•

acceptable in appearance and finish;

•

free from defects;

•

safe; and

•

durable.

This definition will be subject to a ‘reasonable consumer’ test, such that goods are
considered to meet those standards if a reasonable consumer, who is fully
acquainted with the state and condition of the goods, would regard them as
acceptable. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, subsection 54(2)]
To determine whether goods are of acceptable quality, a number of matters must be
taken into account. These include, the nature of the goods, the price of the goods (if
relevant), any statement made about the goods on any packaging or label on the
goods, any representation made about the goods by the supplier or manufacturer of
the goods and any other relevant circumstances relating to supply of the goods.
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, subsection 54(3)]

What a reasonable consumer can expect from goods in terms of acceptable quality
varies based on the factors set out in subsection 54(3).
Example 1.5
The appearance and durability that a reasonable consumer would
expect of a 10 year-old motor vehicle would be of a much lower
standard than would apply to new vehicle. The age of the goods is
relevant under subsection 54(3) under the heading of ‘the nature of the
goods’. On the other hand, the price and nature of the goods are
relevant considerations under subsection 54(3), as the appearance
expected of a vintage motor vehicle purchased for a large sum might
be of a relatively high standard, irrespective of its age.
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Drawing problems with goods to the attention of a consumer
Some goods may not be of acceptable quality due to problems that are known to the
supplier. In many circumstances it is wasteful to require suppliers to dispose of such
goods when consumers otherwise derive benefits from their use despite these
problems. A common example is white goods with cosmetic defects that are sold as
‘seconds’. These goods should be able to be sold to consumers, usually for lower
prices, as long as the defects are drawn to their attention before the sale.
The ACL deals with the this issue by providing that goods are of acceptable quality
as long as any reason that would otherwise render them not of acceptable quality is
specifically drawn to the attention of the consumer [Schedule 1, item 1: Chapter 3, Part
3-2, Division 1, subsection 54(4)]. This might be achieved by telling the consumer orally
before selling the goods. It may also be achieved by displaying a notice with the
goods. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, subsection 54(5)]
Abnormal use of goods
The guarantee of acceptable quality includes a requirement that goods are as
durable as a reasonable consumer fully acquainted with the state and condition of
the goods would regard as acceptable. The use to which goods are put may have an
impact on their durability.
The guarantee of acceptable quality is not intended to impose a requirement that
goods sold to consumers are indestructible. Such a requirement will have an
adverse impact on prices and the range of goods available to consumers.
The ACL deals with this issue by providing that goods do not fail to be of acceptable
quality if the consumer causes them to become of unacceptable quality or fails to
take reasonable steps to avoid that outcome and the use to which the goods were
put was abnormal. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, subsection 54(6)]
The exemption from the guarantee of acceptable quality that applies when goods are
damaged by abnormal use is intended to provide suppliers with an excuse for
avoiding their guarantee obligations only in exceptional circumstances.
Example 1.6
Examples to which the exemption applies are where a mobile
telephone is dropped into a bathtub full of water or a television is
broken by an object hitting the screen.

Examination of goods
If a consumer is provided with an opportunity to examine goods before purchasing
them and the examination should have revealed the reason that the goods are not of
acceptable quality, the guarantee of acceptable quality does not apply to the extent
that the examination should have revealed the relevant defect or defects. [Schedule 1,
item 1: Chapter 3, Part 3-2, Division 1, subsection 54(7)]

This exemption may be particularly relevant to second-hand goods and antiques.
Such goods are often sold on an ‘as-is’ basis. In such circumstances, suppliers are
not required to remedy defects that a consumer should have noticed when examining
the goods. The amount of effort that a consumer should take examining goods
depends on the nature of the goods. For example, in the case of new goods sold by
commercial retailers, very limited or no examination will be required in almost all
cases.
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Guarantee as to fitness for any disclosed purpose
The guarantee as to acceptable quality provides a general standard of quality that all
goods must satisfy. In certain circumstances consumers might want goods to
achieve a particular purpose that they have in mind. If a consumer tells a supplier
that he or she wants goods to achieve a particular purpose and the supplier proceeds
to sell goods to the consumer, the supplier is held to guarantee that the goods will be
fit for that purpose. Goods must also be reasonably fit for any purpose that the
supplier tells a consumer that they will be fit. [Schedule 1, item 1: Chapter 3, Part 3-2,
Division 1, subsection 55(1)]

Example 1.7
An example of a use of this subsection is a consumer asking for “a pair
of walking shoes”14. Such a request would be sufficient to give the
consumer the benefit of a guarantee that any shoes subsequently
supplied are fit for that purpose.

The ACL provides a definition of ‘disclosed purpose’ that allows a consumer to make
a purpose known to either the supplier, a person whom negotiations are conducted in
relation to the goods or to a manufacturer of the goods. This is intended to cover the
categories of people that a consumer most often deals with when purchasing goods.
In any of these cases, the consumer will receive the benefit of the guarantee if he or
she makes their purpose known to the relevant person.
The guarantee of fitness for a disclosed purpose is subject to an exception if the
consumer does not, or it would be unreasonable for the consumer to, rely on the skill
or judgment of the person to whom the purpose is made known.
Example 1.8
An example of the application of this exception is where a consumer
tells a checkout operator at a discount department store that he or she
wants goods to achieve a particular purpose. In such circumstances, a
court might find that it was not reasonable for the consumer to rely on
the skill or judgment of the supplier and the guarantee of fitness for
purpose would not apply.

This guarantee will ordinarily require a higher standard of quality than the guarantee
of acceptable quality.
Example 1.9
A lawnmower that is sold to a consumer who does not mention the
purpose for which it is to be used might be expected to mow the lawn
of an ordinary suburban house once per week for several years without
any significant problems to satisfy the guarantee of acceptable quality.
If a consumer indicates to a supplier that he or she wants a lawnmower
to mow a 4 hectare block of land each week, the standard that the
lawnmower would need to meet to be fit for that disclosed purpose
would be higher than required by the guarantee of acceptable quality
for a domestic lawnmower.

14

For a case dealing with similar facts, see David Jones Ltd v Willis (1934) 52 CLR 110.
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Guarantee relating to the supply of goods by description
If goods are described by their supplier any goods subsequently supplied should
match that description. This guarantee provides consumers with a basis for seeking
redress if goods do not match their description. This guarantee applies if goods
supplied are a different colour to their description, a different size or of a different
kind from those that the consumer had agreed to buy. [Schedule 1, item 1: Chapter 3,
Part 3-2, Division 1, subsection 56(1)]

The guarantee relating to supply of goods by description applies irrespective of
whether or not the consumer selected the goods. This ensures that suppliers cannot
supply goods that are different to their description simply because the consumer
inspected the goods prior to agreeing to buy them. [Schedule 1, item 1: Chapter 3, Part
3-2, Division 1, subsection 56(2)]

Section 57 of the ACL explains the guarantee relating to supply of goods by sample
or demonstration model. If a description is applied to goods and a consumer is also
shown a sample or demonstration model, the goods must correspond to their
description as well as the sample or demonstration model. [Schedule 1, item 1: Chapter
3, Part 3-2, Division 1, subsection 56(3)]

Guarantee relating to the supply of goods by sample or demonstration model
This guarantee provides that goods sold by reference to a sample or demonstration
model must correspond to that sample or demonstration model [Schedule 1, item 1:
Chapter 3, Part 3-2, Division 1, paragraph 57(1)(c)]. This ensures that a consumer has a
right of action if goods do not match a sample or demonstration model that was
shown to him or her by a supplier before he or she agreed to make the relevant
purchase.
Example 1.10
An example of a failure to comply with this guarantee is where a
sample of fabric is used to sell a couch and the couch supplied to a
consumer is a different colour to the sample.

If goods are sold by reference to a sample, it is difficult for a consumer to enforce
their rights unless he or she is provided with an opportunity to compare the goods to
the sample. The ACL provides for this by giving the consumer the benefit of a
guarantee that he or she will have an reasonable opportunity to compare the goods
to the sample [Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, paragraph 57(1)(d)]. This
guarantee does not apply to demonstration models as, in most cases, it is not
reasonable to expect suppliers to retain demonstration models, for example
demonstration models of cars, to allow consumers the opportunity of comparison.
Goods sold by reference to a sample or demonstration model must be free from any
defect that would not be apparent on examination of the sample or demonstration
model in order to be considered to be of acceptable quality [Schedule 1, item 1: Chapter
3, Part 3-2, Division 1, paragraph 57(1)(e)].

If goods are sold by showing a consumer a sample or demonstration model and are
also described by the supplier, the goods must correspond to both their description
and the sample or demonstration model. [Schedule 1, item 1: Chapter 3, Part 3-2, Division
1, subsection 57(2)]
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Guarantee as to repairs and spare parts
When consumers buy goods they expect that spare parts and repair facilities will be
available for a reasonable time after they make the purchase. This is particularly the
case for expensive goods, such as cars. The ACL provides consumers with a
guarantee that spare parts and repair facilities will be reasonably available for a
reasonable period. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, section 58]
The tests of reasonability that apply to this guarantee allow for the fact that what is
reasonable will depend on the nature of the goods supplied. For example, it would
be reasonable to expect that tyres for a new car will be available for many years after
its purchase. It may not be reasonable to expect that spare parts for an inexpensive
children’s toy are available at all.
Express warranties
Suppliers and manufacturers often provide express warranties, when they sell goods
to consumers. The ACL includes a guarantee that any such guarantees are
complied with. This ensures that the full suite of remedies available for breaches of
consumer guarantees are available when a person fails to comply with an express
warranty. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, section 59]
Guarantees relating to the supply of services
Part 3-2, Division 1, Subdivision B of the ACL provides a basic set of protections for
consumers who acquire services from Australian suppliers. They provide consumers
with a statutory basis for seeking remedies when:
•

services are not rendered with due care and skill;

•

services are not fit for a purpose that the consumer makes known to the
supplier; or

•

services are not supplied within a reasonable time.

The guarantees relating to the supply of services apply to supplies made in trade or
commerce. Accordingly, they do not apply to any supplies of services that are
provided by individuals outside of a business context.
For the avoidance of doubt, guarantees relating to services do not apply to
transportation or storage of goods for the purposes of a business, trade, profession
or occupation carried on by the person for whom the goods are transported or stored
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, paragraph 63(a)].

It is necessary to clarify the application of guarantees to these services since it might
otherwise be thought that they fall within the definition of consumer within section 2 of
the ACL. This is because such services are often acquired for personal, domestic or
household use or consumption.
Guarantees relating to the supply of services do not apply to contracts of insurance
as these contracts are covered by legislation that applies specifically to insurance
markets. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, paragraph 63(b)]

156

Guarantee as to due care and skill
The ACL provides consumers with the benefit of a guarantee that services will be
rendered with due care and skill. This guarantee requires that the provider of
services must have an acceptable level of skill in the particular area of activity
involved in the supply of services. The provider must also exercise due care in
providing the services. These requirements ensure that services are provided in
accordance with the specifications agreed and also provide the consumer with a
basis for seeking redress if a service provider causes damage to other property
belonging to the consumer in the course of providing services. [Schedule 1, item 1:
Chapter 3, Part 3-2, Division 1, section 60]

Example 1.11
Examples of the application of this guarantee include where a supplier
installs a burglar alarm that is easily bypassed by burglars15 and loss or
damage to personal luggage in the course of transportation of
passengers by an airline or cruise ship operator16. Whilst the cases
cited here were heard under the comparable implied warranty provision
of the TP Act, the intention is that the guarantee applies to such
services in a similar way. The guarantee would also apply to services
commonly acquired by consumers; such as those provided by
plumbers, electricians, gardeners and landscapers, to require that
those services are rendered with due care and skill.

Guarantee as to fitness for a particular purpose
In certain circumstances a consumer might want services to achieve a particular
purpose that he or she has in mind. If a consumer tells a supplier that they want
services to achieve a particular purpose and the supplier proceeds to supply services
to the consumer, the supplier is held to guarantee that the services will be fit for that
purpose. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, subsection 61(1)]
Example 1.12
An example of a use of this subsection is a consumer asking an
electrician to install lighting that will allow a room to be used as a home
office. If the electrician installs lighting that is too dull to allow reading
of documents and books in that room, the guarantee as to fitness for a
particular purpose has not been complied with.

The ACL allows a consumer to make results that he or she wants services to achieve
known to either the supplier or a person whom negotiations are conducted in relation
to the services. As results to be achieved are less subjective than a ‘purpose’, it is
appropriate that the person can make these known to either of these categories of
person. In either of these cases, the consumer will receive the benefit of the
guarantee if he or she makes the desired results known to the relevant person.
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, subsection 61(2)]

15
16

For a case involving similar factual scenario, see Mayne Nickless v Crawford (1992) 59 SASR
490.
For a case involving a similar factual scenario, see Dillon v Baltic Shipping Co (1989)
21 NSWLR 614.

157

The guarantees of fitness for a particular purpose and fitness to achieve a desired
result are subject to an exception if the consumer does not, or it would be
unreasonable for the consumer to, rely on the skill or judgment of the person to
whom the purpose or result is made known. [Schedule 1, item 1: Chapter 3, Part 3-2,
Division 1, subsection 61(3)]

Currently, under subsection 74(2) of the TP Act, services of a professional nature
provided by a qualified architect or engineer are exempt from the requirement that
they are fit for a purpose, or achieve a result, made known to them by a consumer.
Section 61 of the ACL retains this exemption to services of a professional nature
provided by architects or engineers.
Guarantee as to reasonable time for supply
It is usual practice for a contract or agreement for the supply of services to stipulate
the time for providing those services. On occasion, a contract or agreement will not
stipulate when services are to be provided. In that case, a consumer may
experience significant inconvenience if there is a long wait for services to be
provided. The guarantee as to reasonable time for supply provides consumers with a
right to approach a court or tribunal to seek appropriate orders when services are not
provided within a reasonable time. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 1,
section 62]

In general, best practice is to ensure that the time for supply of services is included in
a contract or agreement to avoid disputes about what is a ‘reasonable time’. The
time period that is reasonable will vary significantly depending on the nature of the
services to be provided. The reasonable time to build a house will obviously be
much longer than what is reasonable for providing a tree-lopping service.
Accordingly, it is not possible to set out in the ACL what is reasonable and the courts
and tribunals will need to consider all of the circumstances that apply to a particular
case to determine the time period that is reasonable.
Application of consumer guarantees to supplies of gas, electricity and
telecommunications
Special policy considerations apply to supplies of gas, electricity and
telecommunications. Since these goods and services are usually supplied via an
interconnected system of wires or pipes, a disruption to supply can affect many
consumers. These services are also crucial to many areas of human activity such
that the consequential losses experienced by consumers can in some instances be
substantial. Further, disruptions to supply can be the result of factors beyond the
control of the supplier.
Due to the existence of the aforementioned special policy considerations, legislation
has been developed at both the Commonwealth and State and Territory levels to
deal with consumer issues in relation to these supplies.
The ACL provides for the relevant Commonwealth Minister disapplying consumer
guarantees in respect of supplies of electricity, gas and telecommunications if he or
she is satisfied that other laws make adequate provision for consumer protection in
relation to the relevant supplies. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, section
65]
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Display notices and other information to be provided to consumers
Display notices
A common practice in New Zealand is for traders to display a sign at the point of sale
that alerts consumers to their rights under the relevant consumer protection
legislation. CCAAC found that similar signage in Australian shops will enhance the
awareness of Australian consumers in relation to their rights. CCAAC further found
that consumer agencies should distribute a sign that can be used for that purpose
with suppliers initially being asked to voluntarily comply with a request that it be
displayed at the point of sale.
In the event that widespread voluntary compliance with a request to display signs at
the point of sale is not forthcoming, the ACL provides for the relevant Minister
determining that a notice must be displayed [Schedule 1, item 1: Chapter 3, Part 3-2,
Division 1, subsection 66(1)].
The determination may set out what information is to be included on the notice,
where the notice must be displayed, how the notice must be drawn to the attention of
consumers and requirements (such as size of the notice itself and the size of font
used on the notice) for the form of the notice.
In the event that the Minister chooses to prescribe a notice, the ACL requires that the
notice is displayed at the premises where a consumer takes delivery of goods or
services or that the notice is drawn to the attention at the time the consumer agrees
to acquire the goods [Schedule 1, item 1: Chapter 3, Part 3-2, Division 1, subsection 66(2)].
This is intended to cover both shops that have a physical presence and those that
trade via electronic means.
Prescribed requirements for warranties against defects
Suppliers and manufacturers often provide promises to consumers that goods or
services supplied will be free from defects for a certain period of time. Consumers
may experience difficulties seeking to have suppliers or manufacturers fulfil such
promises if they lack access to basic details, such as the name and address of the
supplier. The ACL provides for regulations to be made prescribing requirements
relating to the content and form of such warranties against defects. [Schedule 1, item 1:
Chapter 3, Part 3-2, Division 4, section 102]

A warranty against defects is a narrower concept than an express warranty. A
warranty against defects applies only if a person has promised to repair or replace
goods or services, or provide other compensation to a consumer if goods or services
are defective. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 4, subsection 102(3)]
Prescribed requirements for repairs of consumer goods
Consumers often complain that a repairer of goods did not warn them that electronic
data on mobile telephones, computers and other electronic goods would be deleted
in the process of affecting a repair.
The ACL provides that a repairer of goods must provide a consumer with prescribed
information before accepting the goods for the purpose of repairing them. This
provision allows the relevant Minister to make regulations requiring repairers of
electronic or other goods notices warning that electronic data may be deleted in the
course of effecting a repair. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 4, section 103]

159

Penalties for failing to display a notice or provide prescribed information
Display notices
If a Minister determines that suppliers must display notices under section 66(2) of the
ACL and a person supplies goods to a consumer without displaying the notice at the
relevant premises or drawing the notice to the consumer’s attention, that person is
guilty of an offence. The offence is one of strict liability and the maximum penalty is:
•

$30,000 for a body corporate; and

•

$6,000 for a person who is not a body corporate.
[Schedule 1, item 1: Chapter 4, Part 4-2, Division 1, section 169]

A civil pecuniary penalty also applies to a failure to display a notice in the required
form. The maximum penalty is:
•

$30,000 for a body corporate; and

•

$6,000 for a person who is not a body corporate
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224].

The offence of failing to display a notice is one of strict liability since the question of
intention is not relevant to whether or not a sign is displayed. A consumer will be
denied access to the information on the notice irrespective of whether the supplier
deliberately failed to display the notice. Accordingly, a prosecution for an offence
under section 170 of the ACL does not need to establish the reasons for the failure of
a supplier to display a notice in the required form. It is enough for a regulator to
prove that there was an obligation on the supplier to display a notice and that the
notice was not displayed.
Warranties against defects
If requirements are prescribed for warranties against defects under section 102 of the
ACL and a person does not provide the prescribed information, or does not provide it
in the prescribed form, the person is guilty of an offence. The offence is one of strict
liability and the maximum penalty is:
•

$50,000 for a body corporate; and

•

$10,000 for a person who is not a body corporate.
[Schedule 1, item 1: Chapter 4, Part 4-2, Division 4, section 191]

A civil pecuniary penalty also applies to a failure to display a notice in the required
form. The maximum penalty is:
•

$50,000 for a body corporate; and

•

$10,000 for a person who is not a body corporate [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, section 224].
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Prescribed requirements for repairs
If a person does not comply with requirements for providing prescribed information
related to the repair of goods to consumers under section 103 the person is guilty of
an offence. The offence is one of strict liability and the maximum penalty is:
•

$50,000 for a body corporate; and

•

$10,000 for a person who is not a body corporate.
[Schedule 1, item 1: Chapter 4, Part 4-2, Division 1, section 193]

A civil pecuniary penalty also applies to a failure to provide the prescribed
information. The maximum penalty is:
•

$50,000 for a body corporate; and

•

$10,000 for a person who is not a body corporate.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224].

Convention on Contracts for the International Sale of Goods
The Vienna Sales Convention (VSC) provides uniform rules that govern contracts for
the sale of goods between people located in different countries.
The terms of the VSC are set out in the uniform Sale of Goods (Vienna Convention)
Acts passed in each State and Territory of Australia. At the time of passage of the
ACL, 74 countries were parties to the VSC.

Application and transitional provisions
The ACL will commence on the later of 1 January 2011 or the commencement of
Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Bill 2009
(the first ACL Bill).
Chapter 3, Part 3-2 applies to all relevant conduct occurring in trade or commerce on
or after 1 January 2011.
Conduct occurring prior to 1 January 2011 will remain subject to the repealed (and
saved, for those purposes) provisions in the TP Act or the relevant FT Act of a State
or Territory. [Schedule 7, item 6]
The TP Act, as in force immediately before the commencement of the ACL,
continues to apply to or in relation to any proceedings under or in relation to that Act,
which were commenced, but not concluded, before that commencement. [Schedule 7,
item 7]

The Governor-General may make regulations prescribing matters of a transitional,
application or saving nature in relation to the amendments and repeals made by the
Schedules to this Act. [Schedule 7, item 12]

Consequential amendments
References to provisions of the TP Act in other CC Act provisions and provisions of
other Acts will be consequentially amended to refer to provisions of the ACL to
ensure that the affected provisions continue to apply in the way in which they did
under the TP Act. [Schedules 5 and 6]
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Unsolicited Consumer agreements
The Australian Consumer Law (ACL) includes provisions dealing with unsolicited
sales practices and the formation of unsolicited selling agreements.

Context of amendments
Unsolicited direct selling (often referred to as door-to-door sales) is currently
regulated through State and Territory legislation.
The Do Not Call Register Act 2006 (DNCR Act) and other Commonwealth legislation
applies expressly in respect of telephone sales practices. In addition, industry
specific regulation for telephone sales practices exists or is being developed — such
as the National Energy Customer Framework (NECF) — and will exist alongside the
ACL.
Victoria, NSW and South Australia have express provisions in respect of telephone
sales.
On 4 December 2009, the Ministerial Council on Consumer Affairs (MCCA) agreed
that the ACL will include a single national law covering unsolicited sales practices,
including door-to-door selling, telephone sales — to the extent not already covered
by the DNCR Act — and other forms of direct selling which do not take place in a
retail context. The unsolicited selling provisions in the ACL will replace the current
State and Territory regulatory regimes that apply to unsolicited sales.

Summary of new law
Chapter 3, Part 3–2, Division 2 of the ACL will regulate the making of unsolicited
offers to supply goods and services to a consumer and the agreements arising from
such offers. The ACL unsolicited selling provisions consist of four types.
•

In respect of face-to-face marketing approaches, express supplier
obligations about the way in which consumers are approached and about
the making of agreements, including:
– permitted hours of visiting consumers;
– the duty to clearly advise the consumer at the outset of an
approach of their purpose and to display or produce
identification containing certain prescribed information; and
– the duty to leave a consumer’s premises on request.
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•

In respect of face-to-face and telephone marketing approaches, express
supplier disclosure obligations about the making of agreements, including:
– the duty to inform the consumer prior to making the
agreement of their rights to terminate the agreement; and
– formal requirements for valid agreements arising from
suppliers approaching consumers by telephone or
otherwise. A valid agreement must include, for instance,
the terms of the agreement, a termination notice
(containing prescribed information), supplier information;
will need to comply with clarity requirements; and will need
to be given to the consumer.

•

In respect of face-to-face and telephone sales, express consumer rights
and obligations, including:
– a 10 day termination right, exercisable by providing the
supplier with a termination notice (containing prescribed
information) via a wide range of delivery methods;
– provisions specifying that the consumer can also terminate
an agreement after the termination period in various
circumstances related to breaches by the supplier of
certain supplier obligations specified in the regime;
– provisions specifying the effect of termination under the
termination right and after the termination period; and
– provisions specifying the entitlement of a consumer to
goods and services on termination.

•

In respect of face-to-face and telephone sales, express supplier
obligations about post-contractual behaviour, including:
– prohibitions during the termination period against a
supplier supplying goods or services, or accepting trade-in
goods; and requiring or accepting payment for goods or
services to be supplied;
– a requirement that a supplier immediately repay money
received under the agreement if the agreement is
terminated;
– prohibitions against a supplier taking action against a
consumer under a terminated agreement, including for the
purpose of recovering amounts allegedly payable; and
– prohibitions against a supplier from seeking to avoid
provisions concerning a termination right or operation of
the regime.

Part 4-2, Division 2 of the ACL creates equivalent criminal offences for specified
provisions of Part 3-2.
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Comparison of key features of new law and current law
New law

Current law

Subdivision A will establish the scope of the
unsolicited selling provisions, which will
regulate unsolicited offers to supply goods
and services where negotiations take place
in person — in all places other than a retail
context — or over the telephone, and the
agreements arising from such offers. A
regulation-making power will provide for the
addition or exemption of particular offers,
agreements or industries from the scope of
the regime or certain provisions of the
regime.

Sections 736, 992A and 992AA of the
Corporations Act 2001 (Cth) prohibit the
hawking of securities, certain financial
products and managed investment products.
All State and Territory laws regulate
door-to-door selling:
Part 4, Division 3 (Direct commerce) NSW FT
Act
Part 4, Division 2 (Contact sales agreements)
Vic. FT Act
Part 3, Division 4 (Door-to-door sales) Qld FT
Act
Part 3 (Door-to-door trading) SA FT Act
Door to Door Trading Act 1987
(WA)
(DTDTA)
DTDTA 1986 (Tas)
DTDTA 1991 (ACT)
Part 7 (Door-to-door trading) Consumer
Affairs and Fair Trading Act 1990 (NT)
Some State and Territory laws also regulate
telemarketing
and
agreements
made
face-to-face in other contexts:
Part 4, Division 2A (Telephone marketing
agreements) and Division 3 (Non-contact
sales agreements) Vic. FT Act
Part 4, Division 3 (Direct commerce) NSW FT
Act (‘direct commerce’ refers to both
door-to-door sales and telemarketing)
Part 3 (Door-to-door trading) SA FT Act. The
SA Fair Trading (Telemarketing) Amendment
Act 2009 extended the operation of Part 3 to
regulate telemarketing in the same manner.
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New law

Current law

Subdivision B will provide for express
supplier obligations about the way in which
consumers are approached, including
provisions regulating permitted visiting
hours; disclosing purpose and identity; and
duties to leave premises on request and
inform a consumer of their rights to
terminate the agreement.

The Telecommunications (Do Not Call
Register) (Telemarketing and Research
Calls) Industry Standard 2007 establishes
standards in respect of calling hours, specific
information a telemarketer must provide
during a call, and the termination of calls.
Most State and Territory laws have provisions
with similar effect:
Sections 40D, 40I and 40J NSW FT Act
Sections 62A, 62B, 62C, 67B, 67C and 62D
Vic. FT Act
Sections 63 and 64 Qld FT Act
Sections 19 and 20 SA FT Act
Sections 9, 10 and 11 DTDTA (WA)
Sections 9, 10 and 11 DTDTA (Tas)
Sections 9 and 10 DTDTA(ACT)
Sections 103, 104 and 105 Consumer Affairs
and Fair Trading Act 1990 (NT)

Subdivision C will provide for express
supplier obligations about the making of
agreements, including formal requirements
for valid agreements and the duty to give
the agreement to the consumer.

No equivalent.
Most State and Territory laws have provisions
with similar effect:
Section 40D NSW FT Act
Sections 61 and 67E Vic. FT Act
Section 61 Qld FT Act
Section 17 SA FT Act
Section 7 DTDTA (WA)
Section 7 DTDTA (Tas)
Section 7 DTDTA (ACT)
Section 101 Consumer Affairs and Fair
Trading Act 1990 (NT)
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New law

Current law

Subdivision D will contain express
consumer rights, including a 10 day
termination right, grounds for termination
after the termination period; provisions
specifying the effect of termination;
consumer
and supplier
rights
and
obligations on termination of the agreement;
and termination period prohibitions against
the supplier supplying goods and services,
and accepting payment.

No equivalent.
Most State and Territory laws have provisions
with similar effect.
Sections 40E, 40F and 40H NSW FT Act
Sections 63-67, 67H-67L and 80 Vic FT Act
Sections 61, 62 and 66-69 Qld FT Act
Sections 17, 18, and 22-25 SA FT Act
Sections 3, 8 and 13-16 DTDTA (WA)
Sections 3, 8 and 13-16 DTDTA (Tas)
Section 2, 8 and 12-15 DTDTA (ACT).
Sections 97, 102, 107, 109 and 110
Consumer Affairs and Fair Trading Act 1990
(NT)

Subdivision E will provide for express
supplier obligations about post-contractual
behaviour, including a requirement to repay
consumers
money
received
upon
termination; supplier prohibitions against
taking action against a consumer under a
terminated agreement, and seeking to avoid
provisions concerning a termination right or
operation of the unsolicited selling regime;
and waiving rights provisions.

No equivalent.
Most State and Territory laws have provisions
with similar effect:
Sections 40C, 40F and 40K NSW FT Act
Sections 65 and 81 Vic. FT Act
Sections 59, 68, 70 and 71 Qld FT Act
Sections 15, 24, 26 and 27 SA FT Act
Sections 5, 15, 17 and 18 DTDTA (WA)
Sections 5, 15, 17 and 18 DTDTA (Tas)
Sections 5, 14, 16 and 17 DTDTA1 (ACT)
Sections 99, 109, 111 and 112 Consumer
Affairs and Fair Trading Act 1990 (NT)

Detailed explanation of new law
Meaning of ‘unsolicited consumer agreement’
The ACL defines unsolicited consumer agreement. Four elements need to be
satisfied. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, subsection 69(1)]
If an agreement meets this definition, the negotiations around the formation of that
agreement, as well as the agreement itself, are covered by Part 3-2 and Part 4-2,
Division 2 of the ACL.
First element of the test
The first element of the test requires the agreement to be for the supply, in trade or
commerce, of goods or services to a consumer. The terms supply, trade or
commerce, goods, services and consumer are defined in the ACL. [Schedule 1, item 1:
Chapter 3, Part 3-2, Division 2, paragraph 69(1)(a)] [Schedule 1, item 1: Chapter 1, sections 2 and
3]
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Second element of the test
The second element of the test requires the agreement to have resulted from
negotiations between a dealer and the consumer either in person (at a place other
than the business or trade premises of the supplier) or by telephone, regardless of
whether other negotiations preceded the making of the agreement. This provision is
designed to prevent dealers from avoiding the unsolicited selling provisions by, for
example, making an uninvited telephone call and persuading the consumer to make
an appointment to carry out the negotiations at home. [Schedule 1, item 1: Chapter 3,
Part 3-2, Division 2, paragraph 69(1)(b)]

The provisions apply to all forms of unsolicited direct selling which take place in a
non-retail context, regardless of whether a supplier has a traditional ‘bricks and
mortar’ business or trade premises. The provisions apply to suppliers who do not
have an established place of business but whose business models involve, for
example, selling from trucks or the back of car boots, or trading in public places.
Third element of the test
The third element of the test requires that the consumer did not invite the dealer to
approach or telephone them for the purpose of entering into negotiations to supply
goods or services. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, paragraph 69(1)(c)]
Circumstances may arise where a consumer initially solicits a supplier for the
purpose and expectation of providing a particular product or service, or quoting for
such a good or service (whether free of charge or for a fee), and when the supplier
subsequently comes to the consumer’s home or otherwise approaches the
consumer, the supplier makes an unsolicited offer of a related or unrelated product or
service.
The provisions regulate the making of such unanticipated offers to supply goods and
services to a consumer and the agreements arising from such offers.
Example 1.13
Examples of solicited sales that are captured by the draft provisions
include:
•

where a consumer agrees to attend a seminar on the basis that the
seminar is advice-based or marketing-based and does not
anticipate sales to take place (as opposed to seminars where sales
are anticipated or made explicit beforehand); and

•

sales that relate to, or follow on from, an assessment or quote.

The provisions clarify that a consumer giving his or her name or contact details other
than for the predominant purpose of entering into negotiations relating to the supply
of goods or services referred to in subsection (1)(c) is not taken to be an invitation for
a dealer to come to a place or make a telephone call.
Example 1.1
An example of the application of this provision includes where a
consumer provides their name and contact details for the
purposes of entering a competition. If a dealer subsequently
uses those details to contact the consumer to supply them goods
or services, the competition entry would not be taken to be an
invitation for the dealer to contact the consumer.
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A consumer contacting a dealer in connection with an unsuccessful attempt by the
dealer to contact the consumer is not taken to be an invitation for a dealer to come to
a place or make a telephone call.
Example 1.2
Examples of the application of this provision include where:
• a consumer calls a number on their mobile telephone that
appears as a result of a ‘missed call’;
• a customer calls a dealer in response to a message left by the
dealer on the consumer’s answering machine or mobile
telephone in relation to the supply of goods or services; and
• a dealer leaves a ‘calling card’ on the doorstep of the
consumer and the consumer uses contact details on the card
to contact the dealer.
The provisions further clarify that, for the purposes of the third element of the test, an
invitation to quote a price for a good or service is not taken to be an invitation to enter
into negotiations to supply that good or service. [Schedule 1, item 1: Chapter 3, Part 3-2,
Division 2, paragraph 69(2)]

Fourth element of the test
The fourth element of the test requires that the total price paid or to be paid under the
agreement is over $100 or cannot be determined at the time the agreement is made.
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, paragraph 69(1)(d)]

This element contains a regulation-making power to change the monetary threshold
of agreements that will be captured by provisions. [Schedule 1, item 1: Chapter 3, Part
3-2, Division 2, paragraph 69(1)(d)(ii)]

The ACL contains a regulation-making power to provide that a certain kind of
agreement is, or is not, an unsolicited consumer agreement. [Schedule 1, item 1:
Chapter 3, Part 3-2, Division 2, subsections 69(3) and (4)]

There is a rebuttable presumption that an agreement (or a proposed agreement) is
presumed to be an unsolicited consumer agreement (or would be one if it were
made). The presumption applies only to civil proceedings relating to the
contravention or possible contravention of the express supplier obligations included
in the unsolicited selling provisions. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2,
section 70]

The rebuttable presumption operates if a party to the proceeding alleged that the
(proposed) agreement is one to which the unsolicited selling provisions apply, and no
other party to the proceedings proves that this is not the case.
The effect of the presumption is that, once the issue has been raised by a claimant in
proceedings (a consumer or an enforcer), the respondent must show, on the balance
of probabilities, that the agreement is not an unsolicited consumer agreement (or
would not be one if it were made).
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Questions about whether an agreement falls within the scope of the unsolicited
selling provisions, which are likely to focus on the issue of solicitation, may be the
subject of potential dispute between the parties to a proceeding. This will place
claimants at a significant disadvantage should they be required to prove that this is
the case. The rebuttable presumption has been included to ensure that the potential
for a successful action by a claimant under this provision is not impeded.
Meaning of other terms
The ACL defines dealer, which refers to whether the person who enters into
negotiations with, or who contacts, a consumer intends to make an agreement to
supply goods or services to the consumer. A dealer does not need to be the supplier
of the goods and services. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, section 71]
The ACL defines negotiation, which includes any discussion or dealing between a
dealer and a consumer directed towards making the agreement or proposed
agreement. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, section 72]
Express supplier obligations about the way in which consumers are
approached and about the negotiation of agreements
The ACL sets out express supplier obligations about the way in which consumers are
approached by dealers for the purpose of negotiating an agreement (or for an
incidental or related purpose) and about the negotiation of agreements. [Schedule 1,
item 1: Chapter 3, Part 3-2, Division 2, sections 73, 74, 75 and 76]

The express supplier obligations relating to permitted calling hours, disclosing
purpose and identity, and ceasing to negotiate on request do not apply to
telemarketing as these areas are regulated under the Telecommunications (Do Not
Call Register) (Telemarketing and Research Calls) Industry Standard 2007
(Telecommunications Industry Standard). All other express supplier obligations in
the unsolicited selling provisions apply to telemarketing to the extent that they are not
inconsistent with and do not duplicate the requirements of the Telemarketing Industry
Standard, as these areas are not covered by the Telemarketing Industry Standard.
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, sections 73, 74 and 75]

Permitted hours for negotiating an unsolicited consumer agreement
The permitted hours for dealers approaching a person face-to-face are:
•

Monday to Friday — from 9am to 6pm; and

•

Saturday — from 9am to 5pm. [Schedule 1, item 1: Chapter 3, Part 3-2,
Division 2, paragraphs 73(1)(b) and (c)]

These are default calling hours only and may be varied by State and Territory
legislation applying the ACL. Schedule 2, item 1: Division 2, subsection 131C(2)]
Clause 37 of the Fair Trading Bill 2010 (WA) varies the permitted hours in the ACL so
that they remain the same as that currently permitted under the Door to Door Trading
Act 1987. That is:
•

Monday to Friday – from 9am to 8pm; and

•

Saturday - from 9am to 5pm.

Dealers are prohibited from approaching a person face-to-face at any time on a
Sunday or a public holiday. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2,
paragraph 73(1)(a)]
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If a person wishes a dealer to approach them outside of these times, the person will
need to give the dealer (or a person acting on the dealer’s behalf) prior consent.
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, subsection 73(2)]

Consent given in accordance with this provision will only exempt the dealer from the
provisions relating to permitted visiting hours, not from the unsolicited selling
provisions generally. A dealer will need to obtain consent within the permitted visiting
hours to be able to visit a person outside the permitted visiting hours.
Disclosing purpose and identity
A dealer who approaches a person face-to-face must, prior to commencing
negotiations:
•

clearly advise the person of their purpose of approaching the person and
that the dealer must leave immediately on request; and

•

provide information about their identity that will be specified in the
regulations. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, section 74]

Ceasing to negotiate on request
A dealer who approaches a person face-to-face at any premises must leave
immediately if so requested by the occupier, any person acting with the occupier’s
authority, or the prospective consumer. This provision is intended to eliminate any
margin for dealers to delay their departure for reasons they may later argue were
reasonable. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, subsection 75(1)]
If such a request is made by the prospective consumer, that consumer must not be
contacted for a similar purpose for at least 30 days after the request was made by:
•

the dealer (if the dealer is the also the supplier of the goods and services);
or

•

the dealer, the supplier and any other person acting on the supplier’s
behalf (if the dealer is not the supplier of the goods and services).
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, subsection 75(2) and
paragraph 75(3)(a)]

If the dealer is employed by more than one supplier, the prohibition against
contacting that consumer only applies in relation to that supplier. The dealer will still
be permitted to contact that consumer in relation to a different supplier. [Schedule 1,
item 1: Chapter 3, Part 3-2, Division 2, paragraph 73(3)(b)]

Informing of termination period etc
A termination period refers to a single specified timeframe immediately after a
consumer has entered into a contract or agreement, which gives the consumer an
opportunity to reverse their decision, cancel the contract and legally withdraw from it.
A consumer’s right to terminate on their decision to enter into a contract is generally
distinct from a consumer’s right to terminate the contract outside the termination
period.
Paragraphs 82(3)(a) and (b) of the ACL provide for a termination period (as the term
is usually used) of 10 business days. For the purposes of the unsolicited selling
provisions generally, the definition of termination period includes the periods
outside the 10 day termination period within which a consumer is entitled to terminate
the agreement in various circumstances. [Schedule 1, item 1: Chapter 1, section 2]
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, section 82]

170

A dealer must comply with a number of obligations prior to making an agreement with
a person. These obligations relate to informing the person of their termination rights
and the way in which that information is given. A dealer must give the person
information about:
•

the person’s right to terminate the agreement during the termination
periods;

•

the way in which the person can exercise that right; and
•

other matters specified in the regulations. [Schedule 1, item 1: Chapter
3, Part 3-2, Division 2, subsection 76(a)]

How this information must be given depends on how the agreement is made. If the
agreement is made in person, the information must be given in writing. If the
agreement is made by telephone, the information must first be given verbally and
subsequently in writing.
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 2,
subsections 76(b) and (c)]

Both the form and way in which the person is given the information by the dealer
must also comply with any other requirements specified in the regulations. [Schedule
1, item 1: Chapter 3, Part 3-2, Division 2, subsections 76(d)]

Liability of suppliers for contraventions by dealers
To prevent suppliers who enter into an agency relationship with a dealer from relying
on the existence of a ‘middle man’ to avoid liability for certain conduct, the ACL
imposes liability upon a supplier for breaches by a dealer of the express dealer
obligations in sections 73, 74, 75 and 76 of the ACL. [Schedule 1, item 1: Chapter 3, Part
3-2, Division 2, section 77]

Express supplier disclosure obligations about the making of agreements
Requirement to give document to the consumer
A supplier under the agreement must give the consumer either:
•

if the agreement was made in person — a copy of the agreement after the
agreement has been signed by the consumer; or
•

if the agreement was made by telephone — a document evidencing
the agreement within 5 business days after the agreement was
made (or a longer period agreed by the parties). This document can
be given personally, by post or, with the consumer’s consent, by
email. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, subsections 78(1)
and (2)]

For the purpose of determining which document the supplier must give to the
consumer, where a combination of face-to-face and telephone negotiations took
place the agreement is taken to have been made by telephone. [Schedule 1, item 1:
Chapter 3, Part 3-2, Division 2, subsection 78(3)]

Requirements for a valid agreement
The ACL sets out the formal requirements for a valid agreement. [Schedule 1, item 1:
Chapter 3, Part 3-2, Division 2, sections 79, 80 and 81]
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Requirements for all agreements
The document that must be given to the consumer under either subsection 78(1) or
(2) must comply with all of the following requirements:
•

Terms of the agreement — these must be set out in full, including the total
consideration to be paid (or how it is to be calculated) and any postal or
delivery charges.

•

Cooling off notice — the front page of the agreement must include a
notice that conspicuously and prominently: informs the consumer of their
right to terminate the agreement under the termination periods; and sets
out other information specified in the regulations. This notice must comply
with any requirements specified in the regulations.

•

Termination notice — the agreement must also include a notice that the
consumer can use to terminate the agreement. This notice must also
comply with any requirements specified in the regulations.

•

Supplier information — the agreement must conspicuously and
prominently set out in full the supplier’s name; business address (not
being a post box) or residential address; and, if it has one, email address,
fax number and registration number (ABN or ACN).

•

Clarity requirements — the agreement must be printed clearly or
typewritten, and transparent.

•

Amendments — any amendments to the agreement, which may be
handwritten, must be signed by both parties to the agreement. [Schedule
1, item 1: Chapter 3, Part 3-2, Division 2, sections 79 and 81]

Additional requirements for agreements made in person
If an agreement was made in person, the agreement given to the consumer must
comply with all of the following, additional, requirements:
•

Consumer signature — the agreement must be signed by the consumer.

•

Agreements signed by a person on the supplier’s behalf —the agreement
must set out in full that person’s name, business address (not being a
post box) or residential address, and email address if it has one.
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, section 80]

Express consumer rights and obligations
Right to terminate the agreement
The ACL provides for a consumer to terminate the agreement during whichever is the
longest of four separate periods of time by giving the supplier notice indicating an
intention to terminate the agreement. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2,
subsection 82(1)]

The consumer has the right to terminate the agreement (in other words, to cool off on
their decision to enter into the agreement) during 10 business days. [Schedule 1, item
1: Chapter 3, Part 3-2, Division 2, paragraphs 82(3)(a) and (b)]
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The day on which the 10 day period commences depends on how the agreement
was made:
•

If the agreement was made in person, the 10 day period starts on the first
business day after the day on which the agreement was made.

•

If the agreement was made by telephone, the 10 day period starts on the
first business day after the day on which the consumer was given the
agreement document. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2,
paragraphs 82(3)(a) and (b)]

The consumer has the right to terminate the agreement within 3 months if one or
more of the provisions relating to permitted visiting hours, disclosing purpose and
identity, and leaving premises on request, were contravened. [Schedule 1, item 1:
Chapter 3, Part 3-2, Division 2, paragraph 82(3)(c)]

The grounds for termination in paragraph 82(3)(c) are intended to deter dealers and
suppliers from not complying with the obligations in sections 73, 74 and 75.
The consumer has the right to terminate the agreement within 6 months if one or
more of the provisions that relate to informing the consumer of their termination
rights; specify formal requirements for valid agreements; and prohibit a supplier from
certain conduct during the 10 day termination period, were contravened. [Schedule 1,
item 1: Chapter 3, Part 3-2, Division 2, paragraph 82(3)(d)]

The grounds for termination in paragraph 82(3)(d) are intended to compensate
consumers for the effective loss of their 10 day termination right in the event that any
of these obligations are contravened.
The day on which the 3 month and 6 month periods commence is the same as for
the 10 day termination period under paragraphs 82(3)(a) and (b). [Schedule 1, item 1:
Chapter 3, Part 3-2, Division 2, paragraphs 82(3)(c) and (d)]

The consumer can terminate the agreement within a period stated by the agreement.
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, paragraph 82(3)(e)]

Method of terminating an agreement

The consumer can terminate the agreement in each of the four time periods outlined
above by giving notice of termination to the supplier either:
•

verbally;

•

by using the termination notice that the consumer must be given as part of
the agreement or the agreement document (under paragraph 79(c)); or

•

otherwise in writing, regardless of its form and content.
1: Chapter 3, Part 3-2, Division 2, subsections 82(1) and (6)]

[Schedule 1, item

The methods by which the consumer can give the supplier written notice of
termination are intended to be broad and include personal delivery and delivery by
post, fax or email to the address or number referred to in the termination notice that
the consumer must be given as part of the agreement or the agreement document
(under paragraph 79(c)).
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 2,
subsection 82(4)]
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To preserve the consumer’s 10 day termination period, where the consumer sends
the notice of termination by post, the notice is deemed to have been given to the
supplier at the time of posting. In the absence of this provision, section 29 of the
Acts Interpretation Act 1891 (Cth) provides that such service is deemed to have been
effected at the time at which the letter would be delivered in the ordinary course of
post. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, subsection 82(5)]
A consumer can exercise their right to terminate the agreement even though the
agreement itself was made legally, although in circumstances where unlawful
conduct has occurred. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, subsection 82(2)]
The effect of terminating the agreement

If a consumer terminates the agreement by giving the supplier notice of termination in
accordance with section 82, the agreement is deemed to have been rescinded by
mutual consent and any related contract or instrument is void. [Schedule 1, item 1:
Chapter 3, Part 3-2, Division 2, subsection 83(1)]

The ACL defines related contract or instrument, which in the context of an
unsolicited consumer agreement is likely to relate to the financing of the goods or
services supplied under the agreement. The term includes any related contract of
guarantee or indemnity; any related instrument that creates a mortgage or charge in
favour of the supplier or the dealer; and any related or collateral contract or
instrument. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, subsection 83(2)]
A tied continuing credit contract and tied loan contract is excluded from the
definition of related contract or instrument because the National Consumer Credit
Protection Act 2009 (Cth) contains provisions that govern the effect on such
contracts in circumstances where the related sale contract is terminated. [Schedule 1,
item 1: Chapter 3, Part 3-2, Division 2, subsection 83(2)]

The agreement is terminated even if the supplier has not received the notice of
termination, or the consumer has used or consumed the goods and services.
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, subsection 83(3)]

If the supplier does not receive the notice of termination, a consumer will need to
prove, according to the relevant standard of proof, that he or she had exercised their
right to terminate the agreement by sending written notice of termination. The
consumer may introduce any evidence to support their contention that they had sent
the notice.
Obligations and rights of consumers on termination
The ACL sets out additional rights and obligations of consumers upon the termination
of an agreement, relating to the entitlement of a supplier and consumer to the goods
or services up to the termination date. The intention of these provisions is to
minimise the potential for consumers to game the unsolicited selling provisions and
ensure that consumers pay for the goods and services that he or she use prior to
terminating the agreement. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, section 85]
If the agreement relates to goods and is terminated by the consumer for any reason,
the consumer must return to the supplier the goods, or portion of goods remaining,
within a reasonable time or inform the supplier where the goods can be collected
from. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, subsection 85(1)]
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If the consumer notifies the supplier of a place where the goods may be collected
and the supplier does not collect the goods within 30 days, the goods become the
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 2,,
property of the consumer.
subsection 85(2)]

If the agreement relates to goods and is terminated outside the 10 day termination
period, and the consumer has not taken reasonable care of those goods, the
consumer is liable to compensate the supplier for the damage caused, or loss of
value, to the goods. The compensation is recoverable in a court of competent
jurisdiction. If the damage or depreciation resulted from either the consumer using
the goods normally or circumstances beyond the consumer’s control, the consumer
is not liable. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, subsection 85(3), (4) and (5)]
If the agreement relates to services and is terminated outside the 10 day termination
period by the consumer, the consumer is liable for the value of the service supplied
prior to the termination and after the end of that period. [Schedule 1, item 1: Chapter 3,
Part 3-2, Division 2, subsection 85(6)]

Express supplier obligations about post-contractual behaviour
Prohibitions during the 10 day cooling-off period

After an agreement has been made, a supplier is prohibited from supplying goods or
services to the consumer, or requiring or accepting any payment or any other
consideration for goods or services to be supplied, during the 10 day termination
period in relation to the agreement. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2,
section 86(1)]

The day on which the 10 day period commences is the same as for the 10 day
termination period under paragraphs 82(3)(a) and (b). [Schedule 1, item 1: Chapter 3,
Part 3-2, Division 2, subsections 86(1)(d) and (e)]

To preserve the consumer’s 10 day termination right, the prohibition on requiring or
accepting ‘any other consideration’ is intended to include accepting trade-in goods,
as this conduct is likely to make it less practical for the consumer to exercise this
right for logistical reasons. If an agreement was made for the supply of goods that
involved a trade-in, the supplier and consumer will need to arrange for the delivery
and the trade-in of the goods to take place outside the 10 day termination period.
If goods or services are supplied to the consumer during the 10 day termination
period, the consumer’s rights in respect of those goods or services, which are
governed by sections 41 and 42 of the ACL, respectively, are the same as if the
goods or services were unsolicited. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2,
subsection 86(2) and (3)]

Repayment of payments received prior to and after termination

If the agreement is terminated for any reason, the supplier must return or refund to
the consumer:
•

any consideration (or the value thereof) given to the supplier under the
agreement or a related contract or instrument; and

•

any payment made by the consumer or a person acting on the
consumer’s behalf to the supplier after the termination; and that purports
to be made under the agreement or a related contract or instrument.
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, sections 84 and 87]
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Prohibition on certain actions

A person is prohibited from taking certain actions against a consumer who has
terminated the agreement for any reason, including:
•

bringing legal proceedings, or taking any other action, against the
consumer; and

•

for the purpose of attempting to recover an amount allegedly payable by
that consumer, placing the consumer’s name on a list of defaulters or
debtors — if this is done, a person responsible for keeping such a list may
be required to remove the consumer’s name from the list. [Schedule 1,
item 1: Chapter 3, Part 3-2, Division 2, section 88]

Anti-avoidance provisions

Provisions in an agreement that attempt to change the operation of the unsolicited
selling provisions or to change the law of the agreement are deemed void. [Schedule
1, item 1: Chapter 3, Part 3-2, Division 2, subsection 89(1)]

The supplier under the agreement must ensure that the agreement does not contain,
and must not attempt to enforce or rely on, such a provision. [Schedule 1, item 1:
Chapter 3, Part 3-2, Division 2, subsections 89(2) and (3)]

Waiver of rights

A consumer can not waive any of his or her rights under the unsolicited selling
provisions and a supplier is prohibited from attempting to induce a consumer to doing
so. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, section 90]
Miscellaneous
If the rights of a consumer or a supplier under a contract for the supply of goods and
services are transferred or pass to another person, the unsolicited selling regime
applies to that person as if that person were the original consumer or supplier. The
regime also applies to contracts for the supply of goods and services to third parties.
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, sections 91 and 92]

A supplier cannot enforce the agreement if one of the dealer or supplier obligations of
the unsolicited selling provisions has been contravened. This provision does not
prevent any action being taken by anyone else in relation to the contravention.
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 2, section 93]

The ACL contains a broad regulation-making power to exempt certain kinds of
circumstances, agreements or conduct of businesses from the scope of the
unsolicited selling regime or certain provisions of the regime. This regulation-making
power does not apply to the permitted calling hours provisions. [Schedule 1, item 1:
Chapter 3, Part 3-2, Division 2, section 94]

Sections 736, 992A and 992AA of the Corporations Act 2001 (Cth) prohibit the
hawking of securities, certain financial products and managed investment products.
The ACL excludes the unsolicited selling of these financial services and products
from the operation of the unsolicited selling provisions. [Schedule 1, item 1: Chapter 3,
Part 3-2, Division 2, section 95]
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Criminal offences
Sections 73 to 76, 78 to 81, 84, 86 to 95 of the ACL, which set out the express
obligations in relation to unsolicited consumer agreements, have associated criminal
offences in sections 170 to 186 of the ACL. The maximum fine payable for a
contravention of sections 170 to 186 of the ACL is:
•

$50,000 for a body corporate; and

•

$10,000 for any other person.
[Schedule 1, item 1: Chapter 4, Part 4-1, sections 170-186]

The offences in sections 170 to186 of the ACL are ones of strict liability so that it is
not necessary to consider the intent of the person committing the offences. The strict
liability nature of these offences reflects the potential for widespread detriment, both
financially for individual consumers and for its effect on the market and consumer
confidence more generally, that can be caused by a person that breaches these
provisions, whether or not they intended to engage in the contravention.
Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]

Enforcement and remedies
A person contravening sections 73 to 76, 78 to 81, 84, 86 to 95 of the ACL, which set
out the express obligations in relation to unsolicited consumer agreements, is liable
to pay a civil pecuniary penalty of up to:
•

$50,000 for a body corporate;

•

$10,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]

The following enforcement powers and remedies apply to section 75 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]
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•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,

Application and transitional provisions
The ACL will commence on the later of 1 January 2011 or the commencement of
Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Bill 2009
(the first ACL Bill).
Chapter 3, Part 3-2, Division 2 applies to all relevant conduct occurring in trade or
commerce on or after 1 January 2011.
Conduct occurring prior to 1 January 2011 will remain subject to the repealed (and
saved, for those purposes) provisions in the TP Act or the relevant FT Act of a State
or Territory. [Schedule 7, item 6]
The TP Act, as in force immediately before the commencement of the ACL,
continues to apply to or in relation to any proceedings under or in relation to that Act,
which were commenced, but not concluded, before that commencement. [Schedule 7,
item 7]

The Governor-General may make regulations prescribing matters of a transitional,
application or saving nature in relation to the amendments and repeals made by the
Schedules to this Act. [Schedule 7, item 12]

Consequential amendments
References to provisions of the TP Act in other CC Act provisions and provisions of
other Acts will be consequentially amended to refer to provisions of the ACL to
ensure that the affected provisions continue to apply in the way in which they did
under the TP Act. [Schedules 5 and 6]
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Layby sales
Outline of Division
The Australian Consumer Law (ACL) includes fundamental rules that apply to lay-by
sales transactions.

Context of amendments
The ACT’s Lay-by Sales Agreement Act 1953, Part 5B of the NSW FT Act and Part 5
of the Victorian FT Act regulate the operation of lay-by agreements in those
jurisdictions. The ACT’s provisions are based on the repealed Lay-by Sales Act
1943 (NSW), which regulated lay-by sales in NSW before the provisions were moved
to their current location in the FT Act.
The ACT, NSW and Victorian approaches all generally provide for:
•

specific requirements on what should be included in a lay-by agreement,
and how the information should be presented;

•

situations where a consumer can cancel a lay-by agreement;

•

situations where a supplier can cancel a lay-by agreement;

•

the effect of cancellation by either party;

•

cancellation charges and what costs those should cover;

•

limits on remedies for suppliers;

•

a specific exclusion on the right of a supplier to contract out of the
requirements for a lay-by agreement; and

•

a prohibition on a supplier demanding early payment from a consumer.

In other jurisdictions, lay-by sales are not specifically regulated, but are subject to
more general consumer protections. All State and Territory offices of fair trading
currently provide specific guidance to consumers concerning lay-by agreements.
On 4 December 2009, the Ministerial Council on Consumer Affairs (MCCA) agreed
that the ACL will include provisions relating to the formation of lay-by agreements.
The ACL provisions draw on the the ACT, NSW and Victorian approaches, but are
expressed in principles-based form, in keeping with the remainder of the ACL.
Lay-by agreements will also be covered by the unfair contract terms provisions in
Part 2-3 of the ACL, to the extent that they are standard form consumer contracts.
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Summary of new law
A lay-by agreement is an agreement between a supplier and a consumer for the
supply of consumer goods after payment in three or more instalments.
The ACL sets out five key terms or characteristics that are to be included in lay-by
agreements:
•

A lay-by agreement must be in writing and be transparent.

•

A consumer may terminate a lay-by agreement at any time prior to the
delivery of the goods to the consumer.

•

A supplier may only terminate a lay-by agreement under specified
circumstances before final payment is received.

•

In the event of cancellation by either party, the consumer is entitled to a
full refund of amounts paid.

•

In the event of cancellation by the consumer, the consumer may be
required to pay a cancellation charge reflecting the business’s reasonable
costs.
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Comparison of key features of new law and current law
New law

Current law

A lay-by agreement must be in writing and
be transparent, and a copy of such an
agreement must be given to the consumer.

There is no equivalent provision in the TP Act.
A requirement that lay-by agreements are to
be in writing is found in:
Section 60F NSW FT Act
Subsection 83(1) Vic. FT Act
Section 5 Lay-by Sales Agreement Act 1953
(ACT)
A requirement that consumer documents,
including lay-by agreements, are to be clear
and legible is found in section 162 Vic. FTA

A consumer may terminate a lay-by
agreement at any time before the relevant
goods are delivered to the consumer.

There is no equivalent provision in the TP Act.
Some elements of this provision exist in:
Section 60G NSW FT Act
Section 85 Vic. FT Act
Section 16 Lay-by Sales Agreement Act 1953
(ACT)

Upon termination of a lay-by agreement by
a consumer, the agreement may require the
consumer to pay a reasonable termination
charge to the supplier.

There is no equivalent provision in the TP Act.
Some elements of this provision exist in:
Sections 60F and 60L NSW FT Act
Sections 83 and 90 Vic. FT Act
Sections 16 and 17 Lay-by Sales Agreement
Act 1953 (ACT)

A supplier may terminate a lay-by
agreement only if:
• a consumer breaches the agreement;
• the supplier stops trading; or
• the goods are no longer available.

There is no equivalent provision in the TP Act.
Some elements of this provision exist in:
Section 60H NSW FT Act
Sections 86, 87 and 88 Vic. FT Act
Section 15 Lay-by Sales Agreement Act 1953
(ACT)

Upon termination of a lay-by agreement by
either party, the supplier must refund any
money paid by the consumer, less any
applicable termination charge.

There is no equivalent provision in the TP Act.
Some elements of this provision exist in:
Section 60I NSW FT Act
Section 89 Vic. FT Act
Section 17 Lay-by Sales Agreement Act 1953
(ACT)
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Detailed explanation of new law
Lay-by agreements must be in writing, etc
A lay-by agreement is a defined term in the ACL, and such an agreement is one
which satisfies the following conditions:
•

The consumer goods will not be delivered to the consumer until the total
price of the goods have been paid; and
•

the price of the consumer goods is to be paid by three or more
instalments, with any deposit paid by the consumer to count as one
instalment, unless both the consumer and supplier agree that an
agreement involving only two instalments is a lay-by agreement.
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 3, subsections 96(3) and (4)]

A lay-by agreement must be in writing and be transparent. A copy of such an
agreement must be given to the consumer to whom the goods are, or are to be,
supplied. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 3, subsections 96(1) and (2)]
A lay-by agreement is transparent if it is expressed in reasonably plain language,
legible and presented clearly. [Chapter 1, section 2]
Termination of a lay-by agreement by consumers
A consumer may terminate a lay-by agreement at any time prior to the goods being
delivered to them. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 3, subsection 97(1)]
There are many reasons that a consumer may have for terminating a lay-by
agreement, but the merits of those reasons are not relevant for the purposes of these
provisions. The detriment this causes to suppliers is offset by the termination charge
that they can charge a consumer for terminating the agreement.
Termination of a lay-by agreement by suppliers
There are specific circumstances under which a supplier can terminate a lay-by
agreement. These circumstances include:
•

the consumer breaches a term of the agreement;

•

the supplier stops engaging in trade or commerce, due to, for example,
the supplier closing down his business; and

•

the consumer goods are no longer available for sale.
[Schedule 1, item 1: Chapter 3, Part 3-2, Division 3, section 98]

A supplier may terminate a lay-by agreement due to a breach of the terms and
conditions of the agreement by the consumer. This could include a situation where
the consumer fails to make a scheduled payment on time.
A supplier may wish to terminate a lay-by agreement because its business is closing,
or is being closed, down, whether it be through bankruptcy, retirement or the
supplier’s desire to move into another area of business.
In the case where the supplier terminates a lay-by agreement because the consumer
goods are no longer available, this can only occur where the goods became
unavailable due to circumstances outside of the supplier’s control, rather than a
decision by the supplier to withdraw those goods from sale.
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Effect of termination
If a lay-by agreement is terminated, the supplier must refund all monies paid by the
consumer, except for amounts required to pay for a termination charge where
applicable. If the monies already paid by the consumer are insufficient to cover the
termination charge, the supplier can recover the outstanding amount from the
consumer as a debt. [Schedule 1, item 1: Chapter 3, Part 3-2, Division 3, subsections 99(1)
and (2)]

A supplier is not entitled to damages or any other remedy for the termination of a
lay-by agreement except as provided by section 97. [Schedule 1, item 1: Chapter 3, Part
3-2, Division 3, subsection 99(3)]

Termination charge
A lay-by agreement may require a consumer who terminates the agreement to pay a
termination charge. This charge must not be more than the reasonable costs
incurred by the supplier in relation to the lay-by agreement, such as storage and
administration costs, and the loss in value of the goods between the time when the
lay-by agreement was entered into and when it was terminated. [Schedule 1, item 1:
Chapter 3, Part 3-2, Division 3, subsection 97(3)]

The determination of the reasonableness of a termination charge is a subjective
assessment. Such a determination could, for example, include a consideration of
whether it is directly related to actual costs incurred by the supplier in managing the
lay-by agreement and the associated goods.
A termination charge is only payable by a consumer if the consumer terminates the
lay-by agreement. Such a charge is not payable if the consumer terminates the
agreement due to a breach by the supplier. [Schedule 1, item 1: Chapter 3, Part 3-2,
Division 3, subsection 97(2)]

Criminal offences
Sections 96 to 99 of the ACL, which set out the express obligations in relation to
lay-by sales agreements, have associated criminal offences in 188(1), 189(1),
189(3), 190(1) or 191(1) of the ACL. The maximum fine payable for a contravention
of sections 188 to 191 of the ACL is:
•

$30,000 for a body corporate; and

•

$6,000 for any other person.
[Schedule 1, item 1: Chapter 4, Part 4-2, Division 3, subsections 188(1), 189(1),
189(3), 190(1) and 191(1)]

The offences in sections 188 to 191 of the ACL are ones of strict liability so that it is
not necessary to consider the intent of the person committing the offences. The strict
liability nature of these offences reflects the potential for widespread detriment, both
financially for individual consumers and for its effect on the market and consumer
confidence more generally, that can be caused by a person that breaches these
provisions, whether or not he, she or it intended to engage in the contravention.
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Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]

Enforcement and remedies
A person contravening sections 96 to 99 of the ACL, which set out the express
obligations in relation to lay-by sales agreements, is liable to pay a civil pecuniary
penalty of up to:
•

$30,000 for a body corporate;

•

$6,000 for other persons.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]

The following enforcement powers and remedies apply to section 96 to 99 of the
ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,

Application and transitional provisions
The ACL will commence on the later of 1 January 2011 or the commencement of
Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Bill 2009
(the first ACL Bill).
Chapter 3, Part 3-2, Division 3 applies to all relevant conduct occurring in trade or
commerce on or after 1 January 2011.
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Conduct occurring prior to 1 January 2011 will remain subject to the repealed (and
saved, for those purposes) provisions in the TP Act or the relevant FT Act of a State
or Territory. [Schedule 7, item 6]
The TP Act, as in force immediately before the commencement of the ACL,
continues to apply to or in relation to any proceedings under or in relation to that Act,
which were commenced, but not concluded, before that commencement. [Schedule 7,
item 7]

The Governor-General may make regulations prescribing matters of a transitional,
application or saving nature in relation to the amendments and repeals made by the
Schedules to this Act. [Schedule 7, item 12]

Consequential amendments
References to provisions of the TP Act in other CC Act provisions and provisions of
other Acts will be consequentially amended to refer to provisions of the ACL to
ensure that the affected provisions continue to apply in the way in which they did
under the TP Act. [Schedules 5 and 6]
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Part 3-3 Safety of consumer goods and product related
services
Outline of Part
The ACL contains provisions that form the basis for a national law on consumer
safety for consumer goods and product related services.
Under the national consumer safety law, the following types of safety orders and
requirements apply to suppliers of consumer goods or product related services:
•

standards for the performance, design, manufacture or packaging, as
appropriate, of consumer goods or product related services;

•

bans relating to the supply of consumer goods or product related services;

•

voluntary or mandatory recalls of consumer goods; and

•

mandatory reporting of voluntary recalls and products associated with
serious injuries or deaths.

Context of amendments
In May 2008, at the request of the Council of Australian Governments (COAG), the
Ministerial Council on Consumer Affairs (MCCA) developed a model for product
safety reform, which in part responded to the Productivity Commission’s (PC) 2006
Review of the Australian Consumer Product Safety System (2006 Review). MCCA
agreed in principle to implement the majority of the PC’s recommendations as part of
the reform process.
In July 2008, COAG, through the Business Regulation and Competition Working
Group (BRCWG), endorsed the model agreed by MCCA for product safety reform.
The reforms enable consumer product safety to be regulated in a nationally
consistent manner. The amendments include a single national law, based on the TP
Act, to regulate consumer product safety in Australia, with the Commonwealth taking
lead role, supported by joint enforcement by the Australian Competition and
Consumer Commission (ACCC) and State and Territory regulators.
Following public consultations, in December 2009, MCCA agreed to further specific
product safety measures to be incorporated into the ACL, to enable governments to
act proactively on consumer safety.
Currently, consumer product safety in Australia is regulated by the Commonwealth,
States and Territories. The TP Act provides for a post-market approach to consumer
product safety regulation in Australia. Under this approach, suppliers are generally
free to supply goods into the market without first obtaining approval from a regulatory
agency to do so. However, the Government reserves the power, under the TP Act,
to require that goods are to be withdrawn from the market if they are discovered to
pose a safety hazard. The Government also has to the power to require goods to
comply with mandatory standards or to ban the supply of certain goods per se.
Through their fair trading legislation (FT Acts), the States and Territories all have
similar regulatory regimes that apply in their respective jurisdictions in respect of
consumer product safety.
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The TP Act and FT Acts product safety provisions apply generally to all goods,
although with respect to certain products, such as therapeutic goods,
industry-specific regulation may also applies, and will continue to apply following
commencement of the ACL.
The product safety provisions of the TP Act have not been comprehensively updated
since their introduction in 1986. The PC noted in its 2006 Review of the Australian
Consumer Product Safety System that there is considerable scope for improving the
existing product safety regulatory system to make it more efficient, effective and
responsive. MCCA agreed to implement specific recommendations made by the PC
as part of the national consumer safety regime under the ACL, by:
•

incorporating into the threshold test for making new safety bans and
recalls, the concept of reasonably foreseeable use (including misuse) of
goods;

•

extending consumer product safety provisions to those services which are
related to the supply, maintenance or installation of consumer goods;

•

empowering governments to directly recall goods where no supplier can
be found to undertake the recall;

•

introducing a mandatory requirement for suppliers to report incidents
where their products have been associated with a death, serious injury or
illness; and

•

implementing a number of non-legislative arrangements to support the
administration and enforcement of the national consumer safety
framework (such as a national ‘one-stop shop’ website on consumer
safety).

Summary of new law
The ACL makes administrative powers available to the responsible Commonwealth
and State and Territory Ministers, where appropriate, to remove consumer goods or
product related services from the market. These administrative powers may only be
exercised where a Minister believes that the goods or services in question pose a
risk of injury to any person, either through their normal use or a reasonably
foreseeable misuse.
These administrative powers include the power to:
•

make standards for particular consumer goods or product related
services;

•

ban the supply of particular consumer goods or product related services;

•

require a supplier to recall particular consumer goods; and

•

issue warning notices to the public about consumer goods or product
related services;

The ACL provides for civil and criminal remedies and penalties for persons who
supply consumer goods or product related services in contravention of requirements
imposed by the exercise of an administrative power. The ACL also provides for
additional procedural requirements (such as suppliers notifying persons outside of
Australia or recalls), which must be complied with.
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The ACL further requires suppliers to report to the ACCC or appropriate regulator
where the supplier:
•

is undertaking a voluntary recall; or

•

becomes aware that consumer goods or product related services that they
supply have been associated with a death, serious injury or serious
illness.

Comparison of key features of new law and current law
New law

Current law

The Commonwealth Minister can prescribe
safety standards in respect of consumer
goods or product related services.

The Commonwealth Minister can prescribe
safety standard in respect of goods under
sections 65C and 65E of the TP Act.
A similar power exists in all State and
Territory FT Acts.

The
Commonwealth
Minister
or
a
responsible State or Territory Minister may
impose an interim ban, which lasts for 60
days, on consumer goods or product related
services.
An
interim
ban
imposed
by
the
Commonwealth Minister applies in all
jurisdictions. An interim ban imposed by a
State or Territory Minister applies in the
jurisdiction in which it was made.

Subsection 65C(5) of the TP Act allows the
Commonwealth Minister to impose an
interim ban on goods. The interim ban may
last for up to 18 months.
State and Territory FT Acts allow the
responsible State and Territory Ministers to
issue similar interim bans. The duration of
interim bans vary between jurisdictions.

The Commonwealth Minister may impose a
permanent ban on consumer goods or
product related services.
A permanent ban applies in all jurisdictions
and remains in force until revoked.

Subsection 65C(7) of the TP Act allows the
Commonwealth Minister to impose a
permanent ban on specified goods.
A similar power exists in all State and
Territory FT Acts.

The
Commonwealth
Minister
or
a
responsible State or Territory Minister may
require a supplier to recall particular
consumer goods.
Suppliers must also comply with notification
requirements where the goods have been
exported.

Section 65F of the TP Act allows the
Commonwealth Minister to require suppliers
to recall particular goods.
Suppliers must also comply with notification
requirements where those goods have been
exported.
A similar power exists in most State and
Territory FT Acts.

Suppliers must notify the Commonwealth
Minister if they undertake a voluntary recall
of goods they have supplied.

Section 65R of the TP Act requires suppliers
who undertake a voluntary recall to notify the
Commonwealth Minister.
A similar power exists in some State and
Territory FT Acts.
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New law

Current law

The
Commonwealth
Minister
or
a
responsible State or Territory Minister can
publish a safety warning notice about
particular consumer goods or product related
services where their reasonable foreseeable
use or misuse poses a safety risk.

Section 65B of the TP Act allows the
Commonwealth Minister to publish safety
warning notices about particular goods.
A similar power exists in some State and
Territory FT Acts.

Suppliers must report to the Commonwealth
incidents where consumer goods or product
related services have been associated with a
death, serious injury or illness.

No equivalent Commonwealth law or State
or Territory law.

Detailed explanation of new law
The consumer safety provisions of the ACL provide the legislative basis for a single
national law on consumer safety for goods and services, based on Part V, Division
1A of the TP Act and equivalent provisions in State and Territory FT Acts.
The national consumer safety law under the ACL applies in all jurisdictions and is
generic in nature, applying to all consumer goods and product related services.
Commonwealth and State and Territory industry-specific consumer laws will continue
to apply in addition to the generic goods and services regime in the ACL.
Safety standards
The ACL empowers the Commonwealth Minister to prescribe safety standards for
consumer goods and product related services. [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 1, subsection 104(1)]

A new safety standard can be prescribed through one of two ways:
•

by making a new safety standard; or

•

by declaring an earlier standard to be a new safety standard.

Making new safety standards
The ACL empowers the Commonwealth Minister to make a safety standard in
respect of consumer goods and/or product related services. [Schedule 1, item 1:
Chapter 3, Part 3-3, Division 1, subsection 104(1)]

Consumer goods are defined as goods that are intended, or are of a kind likely, to
be used for personal, domestic or household purposes. This includes goods which
are a subject of a recall and have become fixtures since being supplied. [Schedule 1,
item 1: Chapter 1, section 2]

Product related services are defined as services that relate to the installation,
maintenance, repair, cleaning, assembly or delivery of ‘consumer goods’ of a
particular kind. This is not an exhaustive definition of ‘product related service’ but an
inclusive one, and includes other types of services where they relate to the supply of
consumer goods of a particular kind. [Schedule 1, item 1: Chapter 1, section 2] A ‘service’
is not a ‘product related service’ if it is not related, connected or associated in some
way to the supply of a ‘consumer good’.
A safety standard must be in writing and must be published on the internet. [Schedule
1, item 1: Chapter 3, Part 3-3, Division 1, subsections 104 (1) and (2)]
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Publication on the internet provides an effective and timely means for standards to be
disclosed nationally to the public.
As part of the non-legislative reforms to product safety administration being
implemented by MCCA, the ACCC is currently developing a ‘one-stop shop’ website
on consumer safety. The website will provide amongst other things, details of all
safety standards that are in force from time to time. The website will allow for a
single and central location for members of the public to find details of a safety
standard for particular goods and services.
Safety standards are legislative instruments for the purposes of the LI Act.
Grounds for making safety standards
The Commonwealth Minister does not need to be satisfied of any particular criteria
before making a safety standard. However, a standard may consist of such
requirements as are reasonably necessary to prevent or reduce the risk of injury to
any person. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, subsections 104(2) and 104(3)]
Content of safety standards
Safety standards may only consist of requirements relating to the matters set out in
section 104 of the ACL. Different matters are specified in relation to consumer goods
and product related services.
In relation to goods, safety standards may specify matters relating to:
•

the performance, composition, contents, methods of manufacture,
processing, design, construction, finishing or packaging of particular
consumer goods;

•

the testing of particular consumer goods during or after its manufacture or
processing; and/or
•

the form and content of markings, warnings or instructions to
accompany particular consumer goods. [Schedule 1, item 1: Chapter 3,
Part 3-3, Division 1, subsection 104(2)]

In relation to product related services, safety standards may specify matters relating
to:
•

the manner in which particular product related services are supplied;

•

the skills or qualifications of those who supply particular product related
services;

•

the materials to be used when supplying particular product related
services;

•

the testing of particular product related services; and/or

•

the form and content of warnings, instructions or other information relating
to particular product related services. [Schedule 1, item 1: Chapter 3, Part
3-3, Division 1, subsection 104(3)]

Declaring safety standards
The Commonwealth Minister may prescribe an existing standard that has been
prepared by Standards Australia Limited or a prescribed association to be a safety
standard for the purposes of the ACL. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1,
paragraph 105]
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The Government does not propose to prescribe any associations from
commencement of the ACL. This declaration power exists currently in the TP Act
and provides a mechanism for the Minister to draw on approaches to setting
standards that may develop over time through other expert organisations. A number
of existing TP Act safety standards are declared standards developed by Standards
Australia Limited.
The Commonwealth Minister, when making a declared safety standard, may make
additions to or variations to an earlier standard prepared or approved by Standards
Australia or a prescribed body. The nature of any addition or variation must be
specified in writing. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, paragraph 105(1)(b)]
However, the Commonwealth Minister cannot make a declared safety standard if any
part of it is inconsistent with a safety standard that it has previously made, and which
is still in force, for the same kinds of consumer goods or product related services.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, subsection 105(2)]

Written notice of a declared safety standard is a legislative instrument for the
purposes of the LI Act.
Compliance with safety standards
A person must not, in trade or commerce, supply or offer to supply consumer goods
or product related services that do not comply with an applicable safety standard that
is in force for goods or services of that kind [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 1, sections 106 and 107].
In relation to consumer goods, a person also must not possess, manufacture or be in
control of the goods for the purpose of supplying the goods. [Schedule 1, item 1:
Chapter 3, Part 3-3, Division 1, subsections 106(3) and (4)]

Exported goods
A supplier is allowed to export consumer goods of a particular kind without first
having to comply with a safety standard in force for the goods, where the supplier
has obtained Commonwealth approval. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1,
subsection 106(4)]

The supplier is required to apply in writing to the Commonwealth Minister for
approval to export the particular goods in question. Approval from the Minister must
also be in writing. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, subsection 106(5)]
In particular circumstances, a safety standard may contain requirements which are
either inappropriate or irrelevant to the overseas market (such as a requirement that
a warning be included with the goods in English). Alternatively, overseas markets
may be subject to different domestic regulatory requirements and to impose
additional or inconsistent requirements under a safety standard may not be
appropriate.
Where Commonwealth approval to export is granted, details of the approval is
required to be tabled by the Commonwealth Minister in both Houses of Parliament
within seven sitting days of granting approval. [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 1, subsection 106(6)]
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Loss or damage deemed to be suffered
A person is deemed to have suffered a loss or damage because consumer goods of
product related services have been supplied in contravention of a safety standard,
where: [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, subsections 106(7) and 107(3)]:
•

the person suffered a loss or damage because of:
– a defect or dangerous characteristic in the goods, including
a defect of characteristic that result from the supply of
product related services;
– a reasonably foreseeable use (including a misuse) of the
goods, including one that results from the supply of product
related services; or
– the person was not provided with particular information
about the goods as required by the safety standard; and

•

the person would not have suffered the loss or damage if the goods had
complied with the safety standard.

A reasonably foreseeable use of a good includes using the goods for its primary,
normal or intended purpose, using the goods for its unintended purpose, or misusing
the goods. Use (or misuse) of the goods can be by the person who suffered the loss
or damage in question, or by another person.
Where a person is deemed to have suffered a loss or damage because of the supply
of particular consumer goods contrary to a safety standard, the person can seek to
recover compensation for the amount of their loss or damage. For instance, the
person may commence a defective goods action against the manufacturer to recover
compensation (see Chapter 12 of this Explanatory Memorandum).
This deeming provision assists those who have suffered a loss or damage as a result
of non-compliance with the requirements of a relevant safety standard to recover for
their suffering.
Nominating a safety standard
Where a safety standard is in force for consumer goods or product related services of
a particular kind and the standard contains more than one set of requirements which
suppliers can follow for the purpose of complying with the standard, then suppliers
are required to nominate which set of requirements it intends to follow. However, a
supplier is only required to nominate a set of requirements once it has received a
written request from an inspector to do so. The supplier’s nomination must be in
writing and be provided to the inspector within the time frame specified in the written
request. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, subsection 108]
Bans on consumer goods and product related services
The ACL empowers governments to ban the supply of consumer goods and product
related services where they pose a safety risk of injury to any person. [Schedule 1,
item 1: Chapter 3, Part 3-3, Division 2]

Two types of bans can be made — interim bans and permanent bans. Interim bans
can be made by any responsible Minister, while permanent bans can be made only
by the Commonwealth Minister.
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Interim bans
Responsible Ministers are empowered to impose interim bans on the supply of
particular consumer goods and product related services.
Responsible Minister is defined to mean the Commonwealth Minister, a State
Minister responsible for administering the application law in that State, and a Territory
Minister responsible for administering the application law in that Territory. [Schedule 1,
item 1: Chapter 1, section 3]

Interim bans on consumer goods
A responsible Minister can make an interim ban on the supply of consumer goods of
a particular kind where it appears that goods of that kind will or may cause injury to
any person. An interim ban can also be imposed if it appears a reasonably
foreseeable use (including a misuse) of the goods will or may cause injury to any
person. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, paragraph 109(1)(a)]
A reasonably foreseeable use of a good includes using the good for its primary,
normal or intended purpose, using the good for its unintended purpose, or misusing
the good.
Interim bans can only be made with respect to consumer goods of a particular kind,
and not more broadly to ‘goods’ or to ‘consumer goods’ in general. Interim bans are
required to be in writing and published on the internet. [Schedule 1, item 1: Chapter 3,
Part 3-3, Division 1, subsection 109(1)]

Commonwealth interim bans are legislative instruments for the purposes of the LI
Act.
An interim ban may also be made with respect to the supply of particular consumer
goods by a responsible Minister (the first responsible Minister) if another responsible
Minister (the second responsible Minister) has imposed an interim ban on goods of
the same kind, or on goods which includes those same kinds of goods. [Schedule 1,
item 1: Chapter 3, Part 3-3, Division 1, paragraph 109(1)(b)]

The interim ban imposed by the second responsible Minister must still be in force at
the time the first responsible Minister is imposing an interim ban in respect of those
same kinds of goods. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, paragraph
109(1)(b)]

The interim ban imposed by the second responsible Minister can be from the same
or from a different jurisdiction to the first responsible Minister.
Interim bans on product related services
A responsible Minister can impose an interim ban on the supply of product related
services of a particular kind if it appears to the Minister that particular consumer
goods will or may cause injury to any person as a result of the services being
supplied. An interim ban can also be imposed where it appears to the Minister that a
reasonably foreseeable use (including misuse) of particular consumer goods will or
may cause injury to any person as a result of the services being supplied. [Schedule
1, item 1: Chapter 3, Part 3-3, Division 1, paragraph 109(2)(a)]

A reasonably foreseeable use of a consumer good includes using the good for its
primary, normal or intended purpose, using the good for its unintended purpose, or
misusing the good.
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An interim ban on product related services must be with respect to product related
services that are of a particular kind, and not more broadly to ‘services’ or to ‘product
related services’ in general. Interim bans are also required to be in writing and
published on the internet. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, subsection
109(2)]

Commonwealth interim bans are legislative instruments for the purposes of the LI
Act.
A responsible Minister (the first responsible Minister) can make an interim ban on the
supply of particular product related services where another responsible Minister (the
second responsible Minister) has imposed an interim ban on services of that kind or
on services which include that same kind of services. [Schedule 1, item 1: Chapter 3, Part
3-3, Division 1, paragraph 109(2)(b)]

The interim ban imposed by the second responsible Minister must still be in force at
the time the first responsible has imposed an interim ban with respect to the same
kind of services. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, paragraph 109(2)(b)]
The interim ban made by the second responsible Minister can be from the same or
from a different jurisdiction to the first responsible Minister.
Application of interim bans
A Commonwealth interim ban in force applies in all States and Territories to ban the
supply of particular kinds of consumer goods or product related services. [Schedule 1,
item 1: Chapter 3, Part 3-3, Division 1, subsection 110(1)]

A State interim ban in force applies only in that State, to ban the supply of particular
kinds of consumer goods or product related services, and does not apply in other
jurisdictions. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, subsection 110(2)]
A Territory interim ban in force applies only in that Territory, to ban the supply of
particular kinds of consumer goods or product related services, and does not apply in
other jurisdictions. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, subsection 110(3)]
Ban period for interim bans
An interim ban lasts for a period starting from the day after the day the ban was
published on the internet (the start day), and ends 60 days after the start day (the
end day). [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, subsection 111(1)]
Extensions
Before the end day of an interim ban, the responsible Minister of the jurisdiction
where the interim ban originates from, may extend the ban for a period of up to 30
days. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, subsection 111(2)]
The extension must be in writing and published on the internet. [Schedule 1, item 1:
Chapter 3, Part 3-3, Division 1, subsection 111(2)]

Extensions by a Commonwealth Minister are legislative instruments for the purposes
of the LI Act.
Further extensions
Where an interim ban has been extended by a State or Territory Minister (an
extended ban), a responsible Minister from that State or Territory can request the
Commonwealth Minister to grant a further extension on the ban. [Schedule 1, item 1:
Chapter 3, Part 3-3, Division 1, subsection 111(3)]
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The request for a further extension must be in writing from the relevant State or
Territory Minister, to the Commonwealth Minister, and at the time of the request the
extended ban must not have ended. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1,
subsection 111(3)]

The Commonwealth Minister may further extend an extended ban for a period of up
to 30 days. Further extensions are to be in writing and be published on the internet.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, subsection 111(4)]

Further extensions are legislative instruments for the purposes of the LI Act.
Upon receiving a request for a further extension and the Commonwealth Minister has
not decided whether to grant the extension before the extended Commonwealth ban
period has ended, the Commonwealth Minister is deemed to have decided to grant a
further extension. The extended ban is extended for a period of 30 days. [Schedule 1,
item 1: Chapter 3, Part 3-3, Division 1, subsection 111(5)]

A Commonwealth Minister can decide to further extend an extended ban for a period
of up to 30 days, provided the extended ban period has not ended. A further
extension must be published on the internet. [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 1, subsection 111(6)]

That further extension is a legislative instrument for the purposes of the LI Act.
Interaction of multiple interim bans
A Commonwealth interim ban in force with respect to particular kinds of consumer
goods will override a State or Territory interim ban in force on those same kinds of
goods or on goods which include those kinds of goods. [Schedule 1, item 1: Chapter 3,
Part 3-3, Division 1, subsection 112(1)]

The State or Territory interim ban will cease to be in force immediately before the
Commonwealth interim ban comes into force. [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 1, subsection 112(1)]

A State or Territory interim ban will only be overridden and cease to be in force to the
extent that it relates to goods which are the subject of the Commonwealth interim
ban. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1, subsection 112(1)]
Similarly, a Commonwealth interim ban on particular kinds of product related services
will override a State or Territory interim ban on services of the same kind or on
services which include those kinds of services. The State or Territory interim ban will
cease to be in force to the extent that it relates to services which are the subject of
the Commonwealth interim ban, and it will end immediately before the
Commonwealth ban comes into force. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1,
subsection 112(2)]

Revoking an interim ban
An interim ban can be revoked at any time by a responsible Minister of the
jurisdiction from which the ban originated. [Schedule 1, item 1: Chapter 3, Part 3-3, Division
1, subsection 113]

The revocation must be in writing and published on the internet. [Schedule 1, item 1:
Chapter 3, Part 3-3, Division 1, paragraph 113(a)]

Commonwealth revocation notices are legislative instruments for the purposes of the
LI Act.
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A revocation takes effect so that the interim ban ceases to be in force from the date
specified in the revocation notice. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 1,
paragraph 113(b)]

Permanent bans
The ACL empowers the Commonwealth Minister to impose a permanent ban on the
supply of consumer goods and product related services. [Schedule 1, item 1: Chapter 3,
Part 3-3, Division 2, section 114]

Permanent bans made must be in writing and published on the internet. [Schedule 1,
item 1: Chapter 3, Part 3-3, Division 2, subsections 114(1) & (2)]

Permanent bans are also legislative instruments for the purposes of the LI Act.
In Western Australia, the Commonwealth Instrument will also be published in the WA
Government Gazette and will be subject to disallowance by either House of the
Western Australian Parliament (Clause 21(1)(d) Fair Trading Bill 2010 (WA)).
Permanent bans on consumer goods
The Commonwealth Minister can impose a permanent ban on the supply of particular
kinds of consumer goods. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 2, subsection
114(1)]

A permanent ban on particular kinds of consumer goods can only be made where
any of the following circumstances exist [Schedule 1, item 1: Chapter 3, Part 3-3, Division 2,
subsection 114(1)]:
•

there is an interim ban in force (in any jurisdiction) for those goods or for
goods which includes those kinds of goods;

•

it appears goods of that kind will or may cause injury to any person; or

•

it appears that a reasonably foreseeable use (including a misuse) of
goods of that kind will or may cause injury to any person.

Permanent bans on product related services
The Commonwealth may impose a permanent ban on the supply of particular kinds
of product related services. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 2, subsection
114(2)]

A permanent ban on particular kinds of product related services can only be made
where any of the following circumstances exist [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 2, subsection 114(2)]:
•

there is an interim ban in force (in any jurisdiction) for those services or for
services which include those kinds of services;

•

it appears that as a result of supplying those services, particular consumer
goods will or may cause injury to any person; or

•

it appears that as a result of supplying those services, a reasonably
foreseeable use (including a misuse) of particular consumer goods will or
may cause injury to any person.
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Application of permanent bans
A permanent ban in force applies nationally in all jurisdictions, to ban the supply of
particular kinds of consumer goods or product related services. [Schedule 1, item 1:
Chapter 3, Part 3-3, Division 2, section 115]

A permanent ban comes into force from the day specified in the permanent ban
notice. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 2, subsection 116]
Revoking a permanent ban
A Commonwealth Minister can revoke a permanent ban at any time. The revocation
must be in writing and published on the internet. [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 2, paragraph 117(a)]

A revoked permanent ban ceases to be in force (to ban the supply of particular
consumer goods or product related services) from the day specified in the permanent
ban notice. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 2, paragraph 117(b)]
Supplying consumer goods etc. covered by a ban
The ACL prohibits the supply of particular kinds of consumer goods where there is an
interim ban or permanent ban in force for goods of that kind. [Schedule 1, item 1:
Chapter 3, Part 3-3, Division 2, subsection 118(1)]

Suppliers are prohibited, with respect to particular kinds of consumer goods, from
engaging in any of the following activities where an interim ban or a permanent ban is
in force for those goods:
•

supplying the goods to a jurisdiction where the ban applies [Schedule
1, item 1: Chapter 3, Part 3-3, Division 2, subsection 118(1)];

•

offering to supply the goods to a jurisdiction where the ban applies
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 2, subsection 118(2)];

and/or
•

possessing, manufacturing or being in control of the goods for the
purpose of supplying the goods to a jurisdiction where the ban
applies. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 2, subsection
118(3)]

A permanent ban or an interim ban issued by the Commonwealth Minsiter applies
nationally in all jurisdictions, while an interim ban issued by a State or Territory
Minister applies only in the jurisdiction from which it originated. [Schedule 1, item 1:
Chapter 3, Part 3-3, Division 2, sections 110 and 115]

Exported goods
A supplier is permitted to export consumer goods of a particular kind without having
to comply with an interim ban or permanent ban in force for such goods, if the
supplier has first obtained approval from the Commonwealth. [Schedule 1, item 1:
Chapter 3, Part 3-3, Division 2, subsection 118(4)]

The supplier must apply in writing to the Commonwealth Minister for approval to
export the goods in question. Approval from the Minister must also be in writing.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 2, subsection 118(5)]

Where export approval is granted, details of the approval must be tabled by the
Commonwealth Minister in both Houses of the Australian Parliament within seven
sitting days of the approval being granted. [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 2, subsection 118(6)]
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In certain circumstances, a ban on the supply of particular goods may not be relevant
where the goods are intended for the overseas market but any safety risks posed by
the goods are localised. Alternatively, overseas markets may be subject to different
domestic regulatory requirements.
Loss or damage deemed to be suffered
A person is deemed to have suffered a loss or damage because particular kinds of
consumer goods have been supplied contrary to an interim ban or permanent ban in
force for goods of that kind, if [Schedule 1, item 1: Chapter 3, Part 3-3, Division 2, subsection
118(7)]:
•

the goods were supplied despite an interim ban or permanent ban existing
for those goods (and no export approval has been granted by the
Commonwealth); and

•

the person suffered a loss or damage because of:
– a defect or dangerous characteristic in the goods; or
– a reasonably foreseeable use (including a misuse) of those
goods.

A reasonably foreseeable use of a good includes using the goods for its primary,
normal or intended purpose, using the goods for an unintended purpose, or misusing
the goods. Use (or misuse) of the goods can be by the person who suffered the loss
or damage or by a different person.
Supplying etc. product related services covered by a ban
The ACL prohibits the supply of, or offering to supply, particular kinds of product
related services in the jurisdiction which an interim ban or permanent ban is in force
with respect to those kinds of services. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 2,
subsections 119(1) and (2)]

A permanent ban applies nationally in all jurisdictions, while an interim ban applies
only in the jurisdiction from which it originated. [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 2, sections 110 and 115]

Loss or damage deemed to be suffered
A person is deemed to have suffered a loss or damage because of the supply of
particular kinds of product related services contrary to an interim ban or permanent
ban in force for those services, if
•

the services were supplied despite an interim ban or permanent ban
existing with respect to services of that kind; and

•

the person suffered a loss or damage because of:
– a defect or dangerous characteristic in consumer goods as
a result of those services being supplied; or
– a reasonably foreseeable use (including a misuse) of
consumer goods as a result of those services being
supplied.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 2, subsection 119(2)]:
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Mutual recognition arrangements
Trans-Tasman temporary exemptions
Mutual recognition arrangements exist between Australia and New Zealand with
respect to the supply of goods, under the Trans-Tasman Mutual Recognition Act
1997 (TTMR Act).
Where a Commonwealth, State or Territory interim ban or a Commonwealth
permanent ban is in force for consumer goods of a particular kind, a temporary
exemption applies with respect to those kinds of goods under section 46 of the TTMR
Act. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 2, section 120]
Domestic temporary exemptions
Where a State or Territory interim ban is imposed on consumer goods of a particular
kind, a temporary exemption applies in Australia with respect to those kinds of goods,
under the Mutual Recognition Act 1982 (MR Act). [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 2, section 121]

Broadly, the MR Act operates so that particular goods which can be lawfully supplied
in one Australian jurisdiction are mutually recognised in other jurisdictions and can be
supplied in other jurisdictions without having to meet any additional requirements.
However, in certain circumstances, such as for health or safety reasons, certain
goods can be temporarily exempted from the mutual recognition arrangements so
that despite those goods being lawfully supplied in one jurisdiction, they cannot be
supplied in another jurisdiction without first meeting additional requirements. A
temporary exemption lasts for 12 months.
Under the ACL, an interim ban in one jurisdiction on consumer goods of a particular
kind, automatically invokes a temporary exemption for those same kinds of goods
under section 15 of the MR Act. The maximum duration of the interim ban is up to
120 days. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 2, subsection 121(2)]
Safety Recalls
The ACL empowers Commonwealth, State and Territory ministers to recall consumer
goods which pose a risk of injury to any person. [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 3]

Compulsory recalls
A responsible Minister can issue a compulsory recall notice for particular consumer
goods. The recall notice must relate to consumer goods of a particular kind, and not
more broadly to ‘goods’ or to ‘consumer goods’ in general. [Schedule 1, item 1: Chapter
3, Part 3-3, Division 3, section 122]

A recall notice can be issued for particular consumer goods where any of the
following circumstances exist:
•

it appears goods of that kind will or may cause injury to any person;

•

it appears that a reasonable foreseeable use (including a misuse) of
goods of that kind will or may cause injury to any person;

•

a safety standard in force for goods of that kind has not been complied
with;

•

there is an interim or permanent ban in force for goods of that kind.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, paragraph 122(1)(b)]
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It must also appear to the responsible Minister that no supplier of the goods in
question (such as a retailer, dealer, distributor, importer, exporter, manufacturer) has
taken satisfactory action to prevent the goods from causing injury to any person.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, paragraph 122(1)(c)]

However, the responsible Minister does not need to know the identity of any of the
suppliers. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, subsection 122(2)]
A reasonably foreseeable use of a good includes using the goods for its primary,
normal or intended purpose, using the goods for an unintended purpose, or misusing
the goods. Use (or misuse) of the goods can be by the person who suffered the loss
or damage in question, or by a different person.
A recall notice can be issued for consumer goods despite the goods becoming
fixtures since the time they were supplied. [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 3, subsection 122(3)]

Recall notices must be in writing and published on the internet. [Schedule 1, item 1:
Chapter 3, Part 3-3, Division 3, subsection 122(1)]

Commonwealth recall notices are legislative instruments for the purposes of the LI
Act.
Contents of a recall notice
A recall notice for consumer goods can require one or more suppliers (or a regulator
where no supplier is known to the responsible Minister who issues the notice) to
carry out certain actions. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, subsection
123(1)]

Such actions which a recall notice can require a supplier(s) or a regulator to take, are
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, subsection 123(1)]:

•

to recall (remove) particular kinds of consumer goods from the market;

•

to disclose to the public, or to a specified class of persons, any of the
following information:
– any defect or dangerous characteristic in the goods, as
identified in the recall notice;
– the circumstances in which a reasonably foreseeable use
(including a misuse) of the goods is dangerous, as
identified in the recall notice; and/or
– the procedures for disposing the goods, as identified in the
recall notice; and/or

•

where the identity of any supplier of the goods is known to the relevant
Minister, the recall notice can require a supplier(s) to inform the public, or
a specified class of persons, that it will undertake to do any of the
following which it considers is appropriate:
– to repair the goods (if no dangerous characteristic has
been identified in the goods);
– to replace the goods; and/or
– to refund the price of the goods to the person whom the
goods were supplied to (irrespective of whether the goods
were supplied by the supplier or by another person).
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A recall notice can only require a supplier to repair, refund or replace consumer
goods, and not a regulator. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, subsection
123(1)(c)]

A recall notice can specify the manner in which action(s) which the notice requires to
be taken and the time frame for taking such action(s), are to be taken. [Schedule 1,
item 1: Chapter 3, Part 3-3, Division 3, subsection 123(2)]

A recall notice can require a regulator to retain, destroy or dispose of recalled
consumer goods. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, subsection 123(3)]
Where a supplier undertakes to refund recalled goods, the recall notice may permit
the refund amount to be reduced by the supplier if more than 12 months has passed
since the goods were acquired from that supplier. The refund can be reduced by an
amount calculated in the manner specified in the recall notice. This is to take into
account use of the goods since they were supplied. The person who acquired the
goods does not have to be the same person to whom the refund is provided to.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, subsection 123(4)]

Obligations of a supplier in relation to a recall notice
Where a supplier undertakes to repair recalled goods, the goods must be repaired so
that any identified defect in the goods is remedied and any safety standard in force
for such goods is complied with. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 3,
subsection 124(2)]

Where a supplier undertakes to replace recalled goods, the goods must be replaced
with similar goods which do not contain any defect or dangerous characteristic that
have been identified in the recall notice, and those similar goods must comply with
any safety standard in force for the replaced goods. [Schedule 1, item 1: Chapter 3, Part
3-3, Division 3, subsection 124(3)]

Any costs, including transportation costs, associated with repairing or replacing
recalled goods are to be paid by the supplier. [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 3, subsection 124(4)]

Notification by persons who supply consumer goods outside of Australia if there is a
compulsory recall
A supplier is required to notify each overseas person whom the supplier has supplied
a recalled consumer good to, about the recall. [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 3, subsection 125(1)]

The notification must be in writing and be given as soon as practicable after the
recalled good was supplied to the person. [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 3, subsections 125(1) & (3)]

A notification provided to a person overseas must contain the following information:
•

the consumer goods which have been recalled;

•

the nature of any defect or dangerous characteristic in the recalled goods;

•

any circumstances where reasonably foreseeable use or misuse of the
recalled goods is dangerous;

•

the nature of any non-compliance with a safety standard in force for the
recalled goods; and

•

whether any interim or permanent ban is in force for the recalled goods.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, subsection 125(2)]
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Where a supplier is required to notify a person overseas about a recall, a copy of the
notification must be given to the responsible Minister who issued the relevant recall
notice, within 10 days of sending the notification to the person outside of Australia.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, subsection 125(4)]

Interaction of multiple recall notices
A State or Territory recall notice in force for consumer goods of a particular kind will
be overridden by a Commonwealth recall notice in force for goods of the same kind
or for goods which include those kinds of goods. [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 3, section 126]

The State or Territory recall notice will cease to be in force immediately before the
Commonwealth recall notice is issued. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 3,
section 126]

A State or Territory recall notice will only be overridden and cease to be in force to
the extent that it relates to goods which are the subject of the Commonwealth notice.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, section 126]

Compliance with recall notices
Suppliers who are required to undertake one or more actions under a recall notice in
force must comply with such notice. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 3,
subsections 127(1) and (2)]

Suppliers are prohibited from supplying particular kinds of consumer goods where
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, subsection 127(3)]:
•

there is a recall notice is in force for goods of that kind; or

•

goods of that kind contain a defect or dangerous characteristic that
has been identified in a recall notice.

Suppliers are only prohibited from engaging in these activities in trade or commerce
and not, for instance, in a personal or private capacity. [Schedule 1, item 1: Chapter 3,
Part 3-3, Division 3, subsection 127(3)]

A person is deemed to have suffered a loss or damage as a result of a contravention
of a recall notice, because [Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, subsection
127(4)]:
•

the recalled goods contains a defect or dangerous characteristic;

•

of a reasonably foreseeable use (including a misuse) of the recalled
goods; or

•

the person was not provided with particular information about the recalled
goods as required under the recall notice.

A reasonably foreseeable use of a good includes using the goods for its primary,
normal or intended purpose, using the goods for its unintended purpose, or misusing
the goods. Use (or misuse) of the goods can be by the person who suffered the loss
or damage in question, or by another person.
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Voluntary recalls
The ACL requires a supplier who has voluntarily undertaken to recall consumer
goods, to notify the Commonwealth Minister of the voluntary recall. [Schedule 1, item 1:
Chapter 3, Part 3-3, Division 3, Subdivision B]

A supplier who has voluntarily recalled particular kinds of consumer goods is required
to notify the Commonwealth Minister about the recall within two days of undertaking
the recall. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, subsection 128(2)] The
Commonwealth Minister may publish a copy of the notice on the internet. [Schedule 1,
item 1: Chapter 3, Part 3-3, Division 3, subsection 128(3)]

A supplier is only required to notify the Commonwealth Minister about a voluntarily
recall if the recall was undertaken for any of the following reasons:
•

the goods will or may cause injury to any person;

•

a reasonably foreseeable use (including a misuse) of the goods will or
may cause injury to any person;

•

the goods do not comply with a safety standard in force for goods of that
kind;

•

an interim ban or permanent ban is in force for goods of that kind.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, subsection 128(1)]

The voluntarily recalled goods can include consumer goods that have become
fixtures since being supplied. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, subsection
128(1)]

Exported goods
Suppliers of goods which have been voluntarily recalled must notify every person
outside of Australia to whom the goods were supplied to, about the recall.
The notice must be given to each overseas person as soon as practicable of the
goods being supplied to them. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 3,
subsection 128(5)].
Within 10 days of the notice being given to an overseas person, the supplier is
required to provide a copy of the notice to the Commonwealth Minister. [Schedule 1,
item 1: Chapter 3, Part 3-3, Division 3, subsection 128(6)]

Content of notices
Notices about voluntarily recalled goods from a supplier to the Commonwealth
Minister and to a person overseas, must contain the following information:
•

the voluntarily recalled consumer goods;

•

the nature of any defect or dangerous characteristic in the voluntarily
recalled goods;

•

the circumstances where a reasonable foreseeable use or misuse of the
voluntarily recalled goods is dangerous;

•

the nature of any non-compliance or likely non-compliance with a safety
standard in force for the voluntarily recalled goods; and

•

whether there is an interim or permanent ban in force on the voluntarily
recalled goods.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 3, subsections 128(4) & (7)]
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Safety Warning Notices
The ACL empowers Commonwealth, State and Territory ministers to publish warning
notices about particular consumer goods or product related services that are a safety
risk.
Safety warning notices for consumer goods or product related services
Responsible Ministers can publish safety warning notices for consumer goods or
product related services of a particular kind. [Schedule 1, item 1: Chapter 3, Part 3-3,
Division 4, section 129]

Safety warning notices must be in writing and published on the internet. [Schedule 1,
item 1: Chapter 3, Part 3-3, Division 4, subsections 129(1) and (2)]

Warning notices for consumer goods
A responsible Minister can publish a safety warning notice about consumer goods of
a particular kind. The notice can contain any of the following information:
•

a statement that consumer goods of the kind specified in the notice are
being investigated to determine whether:
– those goods will or may cause injury to any person; or
– a reasonably foreseeable use (including a misuse) of the
goods will or may cause injury to any person; and/or

•

a warning of the possible risks with using consumer goods of the kind
specified in the notice.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 4, subsection 129(1)]

Warning notices for product related services
Similarly, a responsible Minister can publish a safety warning notice about product
related services of a particular kind. The notice can contain any of the following
information:
•

a statement that product related services of the kind specified in the notice
is being investigated to determine whether, as a result of the services
being supplied:
– particular kinds of consumer goods will or may cause
injury; or
– a reasonable foreseeable use (including a misuse) of
particular consumer goods will or may cause injury; and/or

•

a warning of the possible risks with supplying product related services of
the kind specified in the notice.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 4, subsection 129(2)]
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Results of an investigation
Announcement of results
Where a safety warning notice states that consumer goods or product related
services of a particular kind are being investigated, and the investigation has been
completed, the responsible Minister who published the warning notice must
announce the results of the investigation if the following conditions exist [Schedule 1,
item 1: Chapter 3, Part 3-3, Division 4, subsection 130(1)]:
•

no urgent interim ban or recall notice (under section 132J of the CC Act)
has been issued with respect to those kinds of consumer goods or
product related services;

•

no proposed safety ban has been imposed with respect to those kinds of
consumer goods or product related services; and

•

no proposed recall notice has been issued with respect to those kinds of
consumer goods.

A proposed safety ban or recall notice can be imposed by a responsible Minister
where the Minister proposes to make a ban or order a recall with respect to particular
kinds of consumer goods or product related services. [Schedule 2, item 1: Division 3,
sections 132 and 132A]

Where a responsible Minister is required to announce the results of an investigation,
the results must be announced as soon as practicable after the investigation is
completed and published on the internet. [Schedule 1, item 1: Chapter 3, Part 3-3, Division
4, subsection 130(1)]

Together with announcing the results of an investigation, the responsible Minister
may publish any action which the Minister proposes to take with respect to the
particular consumer goods or product related services which are the subject of the
safety warning notice. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 4, subsection 130(2)]
Consumer goods or product related services associated with death, serious
injury or illness
The ACL contains a reporting requirement for suppliers of consumer goods or
product related services that have been associated with the death, serious injury or
illness of any person. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 5]
Suppliers to report consumer goods associated with the death or serious
injury or illness of any person
A supplier of consumer goods of a particular kind is required to notify the
Commonwealth Minister when it becomes aware that goods of that kind have been
associated with the death, serious injury or illness of any person. [Schedule 1, item 1:
Chapter 3, Part 3-3, Division 5, subsection 131(1)]

Broadly, there are three triggers to the reporting requirement for suppliers:
•

the goods in question are consumer goods which are of a particular kind;

•

the goods in question have been associated with the death, serious injury
or illness of any person; and

•

a supplier of those kinds of goods has become aware of the incident.
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Serious injury or illness
A trigger for the reporting requirement is that the particular consumer goods in
question have been associated with a death, serious injury or illness.
Serious injury or illness is defined to mean an acute physical injury or illness
requiring medical or surgical treatment by or under the supervision of a qualified
doctor or nurse. The medical or surgical treatment can be provided in a hospital or
clinic, or in such similar place like a regional or rural clinic where in the circumstances
hospitalisation may not always be possible. [Schedule 1, item 1: Chapter 1, section 1]
The injury or illness in question must be acute in nature arising through sudden onset
rather than after gradual development over time. The injury or illness must also be
serious rather than minor in nature. Lastly, the injury or illness must not be a
disease, which is defined to include an ailment, disorder or morbid condition which
arises through sudden onset or gradual development. [Schedule 1, item 1: Chapter 1,
section 2]

For the purposes of the reporting requirement, a serious injury or illness can
include:
•

an external physical injury, such as a serious burn, deep cut, broken
bone, choking or serious fracture;

•

an internal injury, such as internal bleeding;

•

an illness, such as poisoning;

Associated with a death, serious injury or illness
Suppliers are only required to report incidences to the Commonwealth Minister where
consumer goods have been associated with the death, serious injury or illness of any
person.
The various circumstances whereby a good can be associated with a death, serious
injury or illness, includes:
•

the good was being used either before or at the time of the accident
occurring, whereby the goods could have been used for its primary,
normal or intended purpose, for an unintended purpose or being misused;
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 5, subsection131(3)]

•

the good was in the vicinity or close proximity of the occurrence of an
accident, irrespective of whether the good was in fact being used (or
misused) at the time of the accident;

•

the good was a cause or a possible cause (and not necessarily the sole
cause) of an accident;

•

the good contributed to or possibly contributed to an accident;

•

the good was somehow related to, or involved with, an accident.

However, where it is clear that the consumer goods were not associated with the
death, serious injury or illness, then the supplier is not required to report the incident
to the Commonwealth Minister. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 5,
paragraph 131(2)(a)] In other words, where it is certain that the goods were not related,
involved, a cause or possible cause, a contributor or possible contributor to the
accident.
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A supplier is also not required to comply with the reporting requirement where it is
very unlikely that the consumer good was associated with the death, serious injury or
illness. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 5, paragraph 131 (2)(b)]
In other words, where it is highly unlikely that the goods was related, involved, a
cause or possible cause, a contributor or possible contributor to the accident.
Consumer behaviour, operator error, external influences and environmental factors,
such as alcohol, weather conditions or other people’s behaviour, are common
contributing factors to product related injuries.
However, if it is possible that the consumer goods could somehow be associated with
a death, serious injury or illness, and it is not clear that the goods were not
associated with the accident — then supplier should report the incident to the
Commonwealth Minister.
Supplier becomes aware
The reporting requirement is triggered when a supplier of the consumer goods in
question has become aware that the goods was associated with a death, serious
injury or illness. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 5, paragraph 131(1)(b)]
A supplier ‘becomes aware’ of information upon receiving information from any
source. This includes receiving information from a consumer, a re-supplier of the
goods, a repairer, insurer, industry organisation or consumer organisation [Schedule 1,
item 1: Chapter 3, Part 3-3, Division 5, subsection 131(4)]. It also includes receiving the
relevant information through any means, like being told, hearing or reading about the
information.
Circumstances for non-reporting
The reporting requirement does not apply, even where the triggers for reporting exist,
where the supplier is already required to report the death, serious injury or illness in
question under a Commonwealth, State or Territory law specified in the regulations.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 5, paragraph 131(2)(c)]

The reporting requirement also does not apply, despite the triggers for reporting
existing, where the supplier is already required to report about the death, serious
injury or illness under an industry code specified in the regulations. [Schedule 1, item 1:
Chapter 3, Part 3-3, Division 5, paragraph 131(2)(d)]

Necessary information to report
Where all of the above triggers for the reporting requirement exist and the
circumstances for non-reporting do not apply, the supplier is required to report the
following information to the Commonwealth Minister [Schedule 1, item 1: Chapter 3, Part
3-3, Division 5, paragraph 131(5)]:
•

the consumer goods in question; and

•

the following details, to the extent that they are known by the supplier at
the time of reporting:
– when and the amount the goods were manufactured,
supplied or imported in Australia or exported from
Australia;
– the circumstances surrounding how the death, serious
injury or illness in question occurred;
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–

the nature of any serious injury or illness suffered;

– any action the supplier has taken or intends to take in
relation to the goods.
There is no additional requirement for a supplier to have to substantiate information it
has become aware of prior to making a report. There is also no additional
requirement for suppliers to monitor the safety of the consumer goods in question or
to conduct any follow up investigation on the information reported.
Suppliers to report
All participants in the supply chain of a consumer good which has been associated
with a death, serious injury or illness, are required to comply with the reporting
requirement upon becoming aware of the accident. This includes a retailer, dealer,
distributor, repairer, importer, manufacturer and/or exporter of the consumer good in
question.
Subjecting all participants in the supply chain to the reporting requirement assists to
ensure that information about potentially unsafe goods is being communicated to
regulators to help prevent similar accidents from occurring in the future. To help
avoid similar accidents from arising it is important that adequate information about
accidents is communicated to regulators even if it may involve the same information
being reported more than once from different sources. This is particularly important
where, for instance, the original supplier of an unsafe good has ceased operation and
does not report the necessary information.
Information reported to the Commonwealth Minister under the reporting requirement
will be shared amongst Australian regulators, on a confidential basis and in
accordance with privacy requirements, to ensure there are national coordinated
efforts amongst regulators to protect consumer safety. Multiple reporting and the
duplication of information is a relatively minor compliance cost associated with
ensuring timely information about unsafe (as well as potentially unsafe) goods are
passed onto regulators.
However, accidents which are already required to be reported to a regulator under a
specific regulation or industry code, does not have to also be reported by suppliers
under the reporting requirement in the consumer safety provisions of the ACL.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 5, subsections 131(1) and (2)]

Time to report
Where the reporting requirement applies, a supplier is required to report the
necessary information to the Commonwealth Minister in writing and within two days
of becoming aware that the consumer goods in question have been associated with a
death, serious injury or illness. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 5,
subsection 131(1)

Where the reporting requirement applies, a supplier is only required to report the
necessary information to the Commonwealth Minister upon becoming aware the
consumer goods in question have been associated with a death, serious injury or
illness. The supplier is not required to report each and every time of becoming aware
of the same incident, even if the information comes from a different source each time.
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Suppliers to report product related services associated with the death or
serious injury or illness of any person
Reporting triggers
Section 131 and 132 of the ACL requires suppliers of consumer goods and
product-related services to notify the responsible Minister if they become aware that
a product has been associated with the death, serious injury or illness of any person.
The terms ‘consumer goods’ and ‘product related services’ are defined in section 2 of
the ACL.
Subsections 131(1) and 131(2) of the ACL provide that:
•

where a supplier of a consumer good or product related service becomes
aware of a death or serious injury or illness of any person; and

•

the supplier:
– considers that the accident was caused or may have been
caused by the use or foreseeable misuse of their good, or
of a consumer good which relates to their service; or
– becomes aware that another person considers that the
accident was caused or may have been caused by the use
or foreseeable misuse of their good, or of a consumer
good which relates to their service;

then the supplier must report the incident within two days to the responsible
Commonwealth Minister.
Under subparagraphs 131(1)(b)(i) and 132(1)(b)(i) of the ACL, the reporting
requirement is triggered if a supplier considers a consumer good supplied by them,
or a good relating to a product related service supplied by them, was the cause or
may have been the cause of a death, serious injury or illness. The amended
provision does not require a supplier to undertake further investigations to make
themselves aware of information that they would not otherwise be aware of.
Under subparagraphs 131(1)(b)(ii) and 132(1)(b)(ii) the reporting requirement will be
triggered where a supplier becomes aware that another person considers that their
good, or a good related to their service, was the cause or may have been the cause
of an accident (new subparagraphs 131(1)(b)(ii) and 132(1)(b)(ii) of the ACL). For
this purpose, ‘another person’ includes any member of the public (such as a
consumer).
Becomes aware
A supplier ‘becomes aware’ of a death, serious injury or illness, under new
paragraphs 131(1)(b) and 132(1)(b) of the ACL, when they are informed or notified
about the accident.
Similarly, under new subparagraphs 131(1)(b)(ii) and
132(1)(b)(ii), a supplier ‘becomes aware’ that another person considers that a good
was or may have been the cause of an accident when they receive that information
or are notified about it.
A supplier can become aware of information through any avenue or means. For
example, a supplier may become aware of an incident if a consumer complains to the
supplier and alleges that they product was or may have been a cause of an incident.
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Causation
The reporting triggers relate to the incident being ‘caused by’ a product. This covers
situations that include:
•

where the accident was the result of, or possibly the result of, using the
good; and

•

where the accident was the result of, or possibly the result of, misusing
the good, and the misuse is reasonably foreseeable.

The provision does not require a supplier to have established that their product was
the cause of an incident before making a report.
Use and foreseeable misuse
Where use or foreseeable misuse of a consumer good is considered by a supplier of
that good (or by the supplier of a product related service which the good relates to) to
be the cause or possible cause of a death, serious injury or illness — then the
supplier must report the incident to the ACCC.
‘Use’ of a consumer good includes applying the good for its primary, normal or
ordinary purpose(s). Labels, instructions, directions and any other information that
may accompany a good may be relevant in determining what the uses are for the
good.
A ‘foreseeable misuse’ of a consumer good includes applying the good for a purpose
other than its primary, normal or ordinary purpose(s), as long as the misuse is
reasonably foreseeable. Irrelevant is the intention or motivation of the user or
whether the good was deliberately or intentionally misused. Rather what is relevant
is whether the misuse is reasonably foreseeable. For example, placing a toy in one’s
mouth, although not a normal or intended use for that type of good is nevertheless
reasonably foreseeable where the intended user is a small child.
Suppliers who are required to report
Under paragraphs 131(1)(a) and 132(1)(a), only suppliers of the consumer good
considered to have caused or possibly caused an accident, or of the product related
service which the good relates to, are required to provide a report to the ACCC.
Suppliers of similar products or of substitute or competing products are not required
to provide a report.
For the purposes of the reporting requirement, suppliers of a consumer good include
all participants in the supply chain for that good. That is, it includes those who were
involved in supplying the good in question, such as the manufacturer, retailer,
distributor, dealer or importer of the good. Reporting obligations do not apply to
other persons, including competitors.
For example, the manufacturer of a bicycle who considers that a bike that he or she
manufactured may have caused a serious injury, will be required to report the
incident under the mandatory reporting requirement in the ACL. Other bicycle
manufacturers are not required to make a report. Similarly, the retailer who sold the
bicycle will be required to make a report if they believe (for instance, through a
consumer complaint) that the bicycle may have caused an accident.
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Exemptions
In limited circumstances, suppliers may be exempted from making a report under
section 131 or 132. Four exemptions are available and are set out under subsection
131(2) of the ACL for suppliers of consumer goods, and under subsection 132(2) for
suppliers of product related services.
The reporting exemptions:
•

complement amendments to the reporting triggers; and

•

exempt suppliers from having to report an incident where another person
has already done so.

Suppliers are exempt from reporting an incident to the ACCC if one of the following
four specific circumstances exist:
•

where it is clear that the use or foreseeable misuse of a consumer good
supplied by them, or of a good relating to a product related service
supplied by them, was not the cause of the accident in question (new
paragraphs 131(2)(a) and 132(2)(a) of the ACL);

•

where it is very unlikely that the use or foreseeable misuse of a consumer
good supplied by them, or of a good relating to a product related service
supplied by them, was not the cause of the accident in question (new
paragraphs 131(2)(b) and 132(2)(b) of the ACL);

•

where the supplier or another person is already required to report the
incident under another law specified in the regulations (new paragraphs
131(2)(c) and 132(2)(c) of the ACL); or

•

where the supplier or another person is already required to report the
incident under an industry code of practice specified in the regulations
(new paragraphs 131(2)(d) and 132(2)(d) of the ACL).

Clearly or very unlikely to be the cause
The first two exemptions complement the reporting triggers. Paragraphs 131(2)(a),
131(2)(b), 132(2)(a) and 132(2)(b) of the ACL provide an exemption where the
incident was clearly or very unlikely to have been ‘associated with’ the good in
question.
For the purposes of relying on the first two exemptions, it is not enough for a supplier
to show that their good, or a good relating to a their service, may not have been the
cause of the accident in question. Rather the supplier must have some reason to
believe that that use or foreseeable misuse of the good either clearly did not cause,
or was very unlikely to have caused, the accident.
For example, where a sporting injury was suffered as a result of rough play on the
playing field, the manufacturer of the footwear worn by the injured player at the time
of accident could rely on the first or second reporting exemption.
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Reporting under another law or industry code
The ACL provides exemptions to suppliers where either they or any other person is
already required to report the incident to a regulator (third and fourth exemption).
Paragraphs 131(2)(c), 131(2)(d), 132(2)(c) and 132(2)(d) of the ACL exempt
suppliers from having to report if they or another person are already required under a
specified law or specified code of practice to report about the same incident to a
regulator. For the purposes of these exemptions, ‘another person’ includes any
member of the public who is required, under a specified law or industry code of
practice, to report the incident in question.
Confidentiality
Subsection 132A(1) of the ACL requires reported information to be treated
confidentially and to not be disclosed by any person. This includes keeping the
entire report, or any part of, or any information contained in, the report, confidential.
In specified circumstances, reported information can be disclosed. Subsections
132A(1) and 132A(2) of the ACL sets out six exemptions to the confidentiality
requirement, they are:
• if the person who made the report has consented for the
report or any part of it to not be treated as confidential;
• if disclosure is by the Commonwealth Minister to another
responsible Minister, to the ACCC or to an associate regulator
(such as a state or territory consumer agency);
• if disclosure is by the Commonwealth Minister and the
Minister considers that the disclosure is in the public interest
(for example, for the purposes of issuing a warning notice to
the public on an unsafe good);
• if disclosure is by:
– an ACCC staff member to another ACCC staff member, to
a staff member of an associate regulator or to an associate
regulator; or
– a staff member of an associate regulator to another staff
member, to an ACCC staff member, to the ACCC or to
another associate regulator;
• if disclosure is authorised or required by or under a law (for
example, if disclosure is required by court order); or
• if disclosure is reasonably necessary to enforce the criminal
law or a law that imposes a pecuniary penalty.
The definition of ‘associate regulator’ in section 2 of Schedule 1 of the Bill includes
another Commonwealth or State or Territory regulatory agency with responsibility for
administering the ACL in their jurisdiction.
Non-admission of liability
Reporting information under the reporting requirement does not constitute as an
admission by the supplier of any liability in relation to the consumer goods or to a
death, serious injury or illness. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 5,
subsection 131(6)]
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Liability under an insurance contract
The liability of an insurer under a contract of insurance between the insurer and a
supplier is not affected because the supplier has provided information relating to
consumer goods it has supplied to a responsible Minister, a regulator, a person
appointed or engaged under the Public Service Act 1999 (Cth) or an equivalent Act
of a state or territory or an officer of an authority of the Commonwealth or of a state
or territory. [Schedule 1, item 1: Chapter 3, Part 3-3, Division 5, paragraph 133(b)]
The insurance contact must relate to the recall of consumer goods supplied by the
supplier or to the supplier’s liability with respect to a possible defect in the goods.
[Schedule 1, item 1: Chapter 3, Part 3-3, Division 5, paragraph 133(a)]

Penalties and remedies
Criminal offence
Contraventions of requirements imposed by provisions in Part 3-3 of the ACL have
an associated criminal offence in Part 4-3 of the ACL. The maximum fine payable for
a contravention of sections 194, 195, 197, 198 and 199 of the ACL is:
•

$1.1 million for a body corporate; and

•

$220,000 for any other person.
[Schedule 1, item 1: Chapter 4, Part 4-3, sections 194, 195 197, 198 and 199]

The maximum fine payable for a contravention of section 196 of the ACL is:
•

$22,000 for a body corporate; and

•

$4,400 for any other person.
[Schedule 1, item 1: Chapter 4, Part 4-3, section 196]

The maximum fine payable for a contravention of sections 200, 201 and 202 of the
ACL is:
•

$16,650 for a body corporate; and

•

$3,300 for any other person.
[Schedule 1, item 1: Chapter 4, Part 4-3, sections 200, 201 and 202]

The offences listed in Part 4-3 are of strict liability so that it is not necessary to
consider the intent of the person committing the offence. The strict liability nature of
these offences reflects the potential for widespread detriment, both financially for
individual consumers and for its effect on the market and consumer confidence more
generally, that can be caused by a person that breaches this provision, whether or
not it intended to engage in the contravention.

213

Part 4-6 of the ACL provides defences applicable to criminal proceedings of:
•

an honest and reasonable mistake of fact; [Schedule 1, item 1: Chapter 4,
Part 4-6, section 207]

•

where the contravention was caused by the act or default of another
person or an accident or cause beyond the person’s control, and where
the person took reasonable precautions and exercised due diligence to
avoid the contravention; and [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

•

where an advertiser publishes an advertisement in the ordinary course of
business and does not know and had no reason to suspect the
advertisement amounted to a contravention. [Schedule 1, item 1: Chapter 4,
Part 4-6, section 209]

Enforcement powers, penalties and remedies
Civil pecuniary penalties do not apply with respect to Part 3-3 of the ACL.
The following enforcement powers and remedies apply to Part 3-3 of the ACL:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]

•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,

Application and transitional provisions
The ACL will commence on the later of 1 January 2011 or the commencement of
Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Bill 2009
(the first ACL Bill).
Chapter 3, Part 3-3 applies to all relevant conduct occurring in trade or commerce on
or after 1 January 2011.
Conduct occurring prior to 1 January 2011 will remain subject to the repealed (and
saved, for those purposes) provisions in the TP Act or the relevant FT Act of a State
or Territory. [Schedule 7, item 6]
Commonwealth safety standards which were in force at the time of the
commencement of the ACL, are saved and continue to apply after the ACL
commences.
The standards are treated as having been made by the
Commonwealth Minister under the ACL upon commencement of the ACL. [Schedule
7, item 4]
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Commonwealth interim bans and permanent bans in force at the time the ACL
commences are saved and continue to apply after the ACL commences. The bans
are treated as having been made by the Commonwealth Minister under the ACL
upon commencement of the ACL. [Schedule 7, items 2 and 3]
The TP Act, as in force immediately before the commencement of the ACL,
continues to apply to or in relation to any proceedings under or in relation to that Act,
which were commenced, but not concluded, before that commencement. [Schedule 7,
item 7]

The Governor-General may make regulations prescribing matters of a transitional,
application or saving nature in relation to the amendments and repeals made by the
Schedules to this Act. [Schedule 7, item 12]

Consequential amendments
References to provisions of the TP Act in other CC Act provisions and provisions of
other Acts will be consequentially amended to refer to provisions of the ACL to
ensure that the affected provisions continue to apply in the way in which they did
under the TP Act. [Schedules 5 and 6]
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Part 3-4 Information Standards
Outline of Part
The Australian Consumer Law (ACL) empowers the Commonwealth Minister to
prescribe information standards for goods and services. Information standards may
require:
•

certain information be provided and/or to be provided in a certain manner
or form;

•

certain information not be provided and/or to not be provided in a certain
manner or form; or

•

certain information to have an assigned meaning.

Context of amendments
Following public consultations on the ACL, in December 2009 the Ministerial Council
on Consumer Affairs (MCCA) announced that the ACL will include a power for
information standards to be made for goods and services.
Information standards provide a legislative basis for the responsible Minister to
require suppliers or specified products to provide information related to those
products. Information standards are used where the Government considers the
characteristics of a good or service are such that the mandated provision of
information will facilitate effective trade in that good or service.
A power to prescribe information standards was inserted into the TP Act in 1986.
Under the TP Act, the Commonwealth Minister can prescribe information standards
with respect to goods. That power does not extend to prescribing information
standards for services.
State and Territory consumer protection laws currently contain similar powers and in
some jurisdictions these powers relate to both goods and services. Some services
are also subject to industry-specific regulation.
There are currently around 25 different information standards in Australia — 23 which
relate to goods (such as fibre content labelling and footwear) and two which relate to
services (employment placement services and funeral services). The two standards
which relate to services were prescribed in NSW under industry-specific provisions of
their fair trading law.
MCCA has agreed that the ACL will include an information standards making power
that is broad enough to accommodate the range of matters covered by information
standards which exist under State and Territory consumer protection laws, including
matters which relate to services.
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Summary of new law
The ACL empowers the Commonwealth Minister to prescribe information
requirements when supplying particular goods or services by making information
standards and prohibiting, in certain circumstances, the supply of goods or services
that do not comply with a relevant standard which is in force.
The Commonwealth Minister can prescribe information requirements for goods or
services through one of two ways:
•

by making a new information standard; or

•

by declaring a standard made by Standards Australia or another
prescribed organisation a new information standard.

Suppliers are prohibited from supplying particular kinds of goods or services that fail
to comply with information requirements in an information standard for goods or
services of that kind.

Comparison of key features of new law and current law
New law

Current law

The Commonwealth Minister can make
information standards for goods and/or
services.

Section 65D of the TP Act provides that the
Commonwealth Minister can prescribe
information standards relating to goods.
State and Territory FT Acts have similar
provisions.

An information standard can contain
requirements for specified information to be
provided about goods or services, the form
or manner which such information is to be
provided, that specified information must
not be provided, that specified information
must not be provided in a certain manner or
form, or to assign a certain meaning to
information.

Section 65D of the TP Act provides that an
information standard can require information
to be disclosed about goods (such as
performance, contents, packaging), and the
form and manner which such information is to
be disclosed, to the extent that such
information is reasonably necessary to give
persons using the goods information about
the quantity, quality, nature or value of the
goods.
State and Territory FT Acts have similar
provisions.

The Commonwealth Minister can declare
that a particular standard (or part of a
standard, with additions or variations)
prepared or approved by Standards
Australia International Limited (or a
prescribed association), is an information
standard for goods or services.

Section 65E of the TP Act provides that the
Commonwealth Minister may declare that a
particular standard (or part of a standard, with
additions or variations) prepared or approved
by Standards Australia International limited
(or a prescribed association), is an information
standard for goods.
State and Territory FT Acts have similar
provisions.

Suppliers must not supply goods or
services that fail to comply with an
information standard in force for such
goods or services.

Section 65D provides that suppliers must not
supply goods which do not comply with an
information standard in force for such goods.
State and Territory FT Acts have similar
provisions.
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Detailed explanation of new law
The ACL contains a general power for the Commonwealth Minister to prescribe
information standards which set out information requirements for goods and/or
services. The Commonwealth Minister can:
– require certain information to be provided or to be provided
in a certain manner or form;
– require certain information to not be provided or not be
provided in a certain manner or form; or
– assign a meaning to certain information.
Power to make information standards
The Commonwealth Minister is empowered to make information standards for goods
and services. [Schedule 1, item 1: Chapter 3, Part 3-4, section 134]
Information standards can be made with respect to goods or services which are of a
particular kind.
An information standard can relate to goods of a particular kind, services of a
particular kind or to both goods and services that are of a particular kind. [Schedule 1,
item 1: Chapter 3, Part 3-4, subsection 134(1)]

An information standard can be made in relation to any subject matter, and not just
with respect to consumer health or safety matters. Separately, the Commonwealth
Minister may prescribe safety standards, including warnings and instructions, with
respect to certain types of goods and services (see Chapter 10 of this Explanatory
Memorandum).
Information standards that are made by the Commonwealth under the ACL apply
nationally in all jurisdictions.
New information standards made are to be published on the internet. [Schedule 1, item
This allows for a single and central location for
stakeholders (such as suppliers, consumers and enforcement agencies) to find
details of an information standard for particular goods and services. Publication on
the internet also provides an effective and timely means for information standards to
be disclosed nationally to the public.

1: Chapter 3, Part 3-4, subsection 134(1)]

Requirements under an information standard
An information standard for goods or services of a particular kind, may [Schedule 1,
item 1: Chapter 3, Part 3-4, subsection 134(1)]:

•

provide for the content of information about goods or services of that kind;

•

require the provision of specified information about goods or services of
that kind;

•

set out the manner or form in which the specified information about the
goods or services is to be provided;

•

not allow for the provision of specified information about goods or services
of that kind;
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•

provide the manner in which the specified information about the goods or
services must not be provided; and/or

•

assign a meaning to specified information about goods or services of that
kind.

Power to declare information standards
Apart from the power to make new information standards, the Commonwealth
Minister is also empowered to declare an earlier standard as an information standard
under the ACL. [Schedule 1, item 1: Chapter 3, Part 3-4, section 135]
The Commonwealth Minister can declare a particular standard, or part of a particular
standard, that has been prepared or approved by Standards Australia International
Limited or by another prescribed association, is an information standard (a declared
information standard). [Schedule 1, item 1: Chapter 3, Part 3-4, paragraph 135(1)(a)]
In declaring an information standard, the Commonwealth Minister can make
additions or variations to the earlier prepared or approved standard (or to part of it).
[Schedule 1, item 1: Chapter 3, Part 3-4, paragraph 135(1)(b)]

A declared standard must specify the particular kind of goods or services to which it
relates. The standard must also specify the particular earlier standard (or part of it),
with any additions or variations to it, which is being adopted. [Schedule 1, item 1:
Chapter 3, Part 3-4, subsection 135(1)]

A declared standard cannot be made if it is inconsistent with an existing information
standard in force and made by the Commonwealth relating to the same kind of goods
or services. [Schedule 1, item 1: Chapter 3, Part 3-4, subsection 135(2)]
A declared information standard applies nationally in all jurisdictions.
A declared information standard must be published on the internet. [Schedule 1, item 1:
Chapter 3, Part 3-4, subsection 135(1)] Declared information standards are also legislative
instruments for the purposes of the Legislative Instruments Act 2003 (LI Act).
In Western Australia, these instruments will also be published in the WA Government
Gazette and will be subject to disallowance by either House of Parliament (Clause
21(1)(g) Fair Trading Bill 2010(WA)).

Compliance with information standards
The ACL prohibits the supply of goods or services that do not comply with the
requirements of an information standard in force for those goods or services.
[Schedule 1, item 1: Chapter 3, Part 3-4, section 136 and 137]

Suppliers are prohibited from engaging in any of the following activities with respect
to goods or services of a particular kind, without first complying with an information
standard in force for goods or services of that kind:
•

supplying those goods or services; [Schedule 1, item 1: Chapter 3, Part 3-4,
subsections 136(1) and 137(1)]

•

offering to supply those goods or services; [Schedule 1, item 1: Chapter 3,
Part 3-4, subsections 136(2) and 137(2)] and/or

•

possessing, manufacturing or being in control of such goods for the
purpose of supplying them. [Schedule 1, item 1: Chapter 3, Part 3-4,
subsection 136(2)]
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A supplier is only prohibited from engaging in any of the above activities in trade or
commerce and not, for instance, in a personal or private capacity. [Schedule 1, item 1:
Chapter 3, Part 3-4, subsections 136(1), (2) and (2) and 137(1) and (2)]

Exported goods
A supplier can supply goods without having to first comply with an information
standard in force for goods of that kind, if the goods are intended to be used outside
of Australia. [Schedule 1, item 1: Chapter 3, Part 3-4, subsection 136(5)]
There is a presumption that a good is intended to be used outside of Australia if a
statement has been applied to the good indicating either that the good is for export
only, or that the good is intended to be used outside of Australia. [Schedule 1, item 1:
Chapter 3, Part 3-4, subsection 136(6)]

The ways in which a statement can be applied to a good include the statement being
woven, impressed, worked into, affixed or annexed to the good, or being applied to
the covering, label, reel or thing which accompanies the good. [Schedule 1, item 1:
Chapter 3, Part 3-4, subsection 136(7)]

Covering is defined to include a stopper, class, bottle, vessel, box, capsule, case,
frame or wrapper. [Schedule 1, item 1: Chapter 1, section 2]
In certain circumstances, an information standard may impose information
requirements which are not relevant to overseas markets, such as language
requirements. Alternatively, overseas markets may be subject to different domestic
regulatory requirements, and to impose additional or inconsistent information
requirements may not be appropriate.
Loss or damage suffered
A person is deemed to have suffered a loss or damage because of a contravention of
an information standard, where [Schedule 1, item 1: Chapter 3, Part 3-4, subsections 136(8)
and 137(3)]:
•

a good or service has been supplied in contravention of an information
standard in force for goods or services of that kind; and

•

the loss or damage would not have been suffered had the information
standard been complied with.

Penalties and remedies
The following enforcement powers, remedies and penalties apply to the information
standards provisions of the ACL under sections 136 and 137:
•

undertakings; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1]

•

substantiation notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2]

•

public warning notices; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 3]

•

injunctions; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2]

•

damages; [Schedule 1, item 1: Chapter 5, Part 5-2 ,Division 3]

•

compensatory orders; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
Subdivision A]
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•

redress for non-parties; and
Division 4, Subdivision B]

•

non-punitive orders. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
section 246]

[Schedule 1, item 1: Chapter 5, Part 5-2,

Application and transitional provisions
The ACL will commence on the later of 1 January 2011 or the commencement of
Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Bill 2009
(the first ACL Bill).
Chapter 3, Part 3-4 of the ACL will commence on 1 January 2011 and apply to
conduct on or after that date.
Conduct occurring prior to 1 January 2011 will remain subject to the repealed (and
saved, for those purposes) provisions in the TP Act or the relevant FT Act of a State
or Territory. [Schedule 7, item 6]
The information standard provisions in the Bill commence from the date the ACL
commences, and apply to goods and services supplied from that date.
Commonwealth information standards in force at the time the ACL commences are
saved and continue to apply nationally. Saved information standards are treated as
having been made by the Commonwealth under the ACL from commencement of the
ACL. [Schedule 7, item 5]
The TP Act, as in force immediately before the commencement of the ACL,
continues to apply to or in relation to any proceedings under or in relation to that Act,
which were commenced, but not concluded, before that commencement. [Schedule 7,
item 7]

Regulations made for the purposes of section 87AB of the TP Act that were in force
immediately before the commencement of section 137 of the CC Act have effect,
after the commencement of this item, as if they had been made for the purposes of
section 137 of the CC Act as amended by this Bill. [Schedule 7, item 11]
The Governor-General may make regulations prescribing matters of a transitional,
application or saving nature in relation to the amendments and repeals made by the
Schedules to this Act. [Schedule 7, item 12]

Consequential amendments
References to provisions of the TP Act in other CC Act provisions and provisions of
other Acts will be consequentially amended to refer to provisions of the ACL to
ensure that the affected provisions continue to apply in the way in which they did
under the TP Act. [Schedules 5 and 6]
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Part 3-5 Liability of manufacturers for goods with safety
defects
Outline of chapter
The Australian Consumer Law (ACL) contains a statutory liability regime for
manufacturers of goods with a safety defect. The manufacturers’ liability provisions
in the Bill continue the operation of the current Part VA of the TP Act. However the
drafting of the provisions has been amended to reflect the drafting style used for
other provisions of the ACL.
The ACL imposes liability on a manufacturer of a safety defective good, and provides
for an action to be brought against the manufacturer, where:
•

loss or damage has been suffered because of injuries sustained from the
safety defect;

•

loss or damage has been suffered because another good has been
destroyed or damaged as a result of the safety defect; or

•

loss or damage has been suffered because a land, building or fixture has
been destroyed or damaged as a result of the safety defect.

Context of amendments
The ACL imposes liability on manufacturers of safety defective goods and allows an
action to be brought against such manufacturer to recover for the amount of the loss
or damage suffered as a result of supplying the goods.
Currently, Part VA of the TP Act provides a statutory liability regime against
manufacturers and importers of defective goods. The TP Act provides a means for
those who suffered a loss or damage as a result of the supply of a defective good, to
recover damages or other redress for their loss.

Summary of new law
The ACL imposes liability on manufacturers to compensate for loss or damage
suffered as a result of supplying defective goods. Liability is imposed on, and an
action can be brought against, the manufacturer in any of the following situations:
•

an individual has suffered loss or damage because of injuries arising from
the safety defect;

•

a person has suffered loss or damage because another person has been
injured as a result of the safety defect;

•

a person has suffered loss or damage because another good has been
destroyed or damaged as a result of the safety defect;

•

a person has suffered loss or damage because a land, building or fixture
has been destroyed or damaged as a result of the safety defect.

The ACL provides a number of defences to manufacturers against a defective goods
action under certain circumstances.
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The amount of loss or damage which the manufacturer is liable for may also be
reduced as a result of contributory actions or omissions on the part of the plaintiff.
Further, an action to recover for the loss or damage suffered could be brought
against one or more supplier of the defective good where the manufacturer cannot be
identified.
Regulators may also bring a defective goods action on behalf of a person.
The manufacturers’ liability provisions of the ACL serve a distinct although
complementary purpose to the consumer safety provisions.
While the manufacturers’ liability provisions are designed to respond to loss or
damage that arise from safety defective goods, the consumer safety provisions are
designed to reduce the likelihood of a loss or damage arising in the first place by
trying to prevent unsafe goods from entering or remaining in the market.

Comparison of key features of new law and current law
New law

Current law

Manufacturers are liable to compensate
injured individuals for loss or damage suffered
as a result of supplying goods which contain a
safety defect.

Section 75AD of the TP Act provides that
manufacturers are liable to compensate
injured individuals for loss or damage
suffered as a result of safety defects in
goods manufactured by it.

Manufacturers are liable to compensate a
person for loss or damage suffered because of
injuries to another individual as a result of
supplying goods which contain a safety defect.

Section 75AE of the TP Act provides that
manufacturers are liable to compensate
persons for loss or damage suffered
because of injuries to other individuals as a
result of safety defects in goods
manufactured by it.

Manufacturers are liable to compensate a
person for loss or damage suffered because
other goods have been destroyed or damaged
as a result of supplying goods which contain a
safety defect.

Section 75AF of the TP Act provides that
manufacturers are liable to compensate
persons for loss or damage suffered
because other goods have been damaged
or destroyed as a result of safety defects in
goods manufactured by it.

Manufacturers are liable to compensate a
person for loss or damage suffered because a
land, building or fixture has been destroyed or
damaged as a result of supplying goods which
contain a safety defect.

Section 75AG of the TP Act provides that
manufacturers are liable to compensate
persons for loss or damage suffered
because land, buildings or fixtures have
been damaged or destroyed as a result of
safety defects in goods manufactured by it.

Statutory
defences
are
available
to
manufacturers in safety defective goods
actions.

Section 75AK of the TP Act provides
statutory defences that are available to
manufacturers in defective goods actions.
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Detailed explanation of new law
The manufacturers’ liability provisions of the ACL provide a statutory regime for
manufacturers’ liability to compensate for loss or damage suffered as a result of
supplying goods which safety defects, by allowing those who have suffered loss or
damage because of a defect, to bring an action against the manufacturer
responsible.
Manufacturers’ liability in safety defective goods actions
The ACL imposes a statutory liability on a manufacturer of goods which contain a
safety defect and allows a person who suffered a loss or damage because of the
defect to bring an action against the manufacturer to recover for the amount of the
loss or damage. [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1]
An action can be brought by a person against a manufacturer of a safety defective
good, to recover for the amount of loss or damage suffered as a result of the good
containing a safety defect, in any of the following circumstances [Schedule 1, item 1:
Chapter 3, Part 3-5, Division 1]:
•

where the individual suffered the loss or damage because of injuries
arising from the safety defect;

•

where the person suffered the loss or damage because another individual
has sustained an injury or has died as a result of the safety defect;

•

where the person suffered the loss or damage because a different good
has been destroyed or damaged as a result of the safety defect; and/or

•

where the person suffered the loss or damage because a land, building or
fixture has been destroyed or damaged as a result of the safety defect.

‘Safety defect’
A good has a safety defect if the safety of the good is not such as persons generally
are entitled to expect of a good of that kind. [Schedule 1, item 1: Chapter 1, subsection
9(1)] The manufacturers’ liability provisions apply to ‘goods’ in general and not limited
to ‘consumer goods’ only.
To determine whether a particular good has a safety defect, all relevant
circumstances must be considered. This includes the following matters [Schedule 1,
item 1: Chapter 1, subsection 9(2)]:
•

how the good was marketed;

•

what purpose the good has been marketed for;

•

the packaging of the good;

•

the use of any mark in relation to the good;

•

any instructions or warnings for doing or not doing anything in relation to
the good (for instance, instructions or warnings as to how the good should
be used or not used);
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•

what might reasonably be expected to be done with the good (including
using the good for its unintended purpose or misusing the good); and

•

the time the good was supplied by the manufacturer (to the market,
including to the person who suffered the loss, damage or injury).

After the supply of a good, an inference cannot be drawn that the good has a safety
defect by the fact a safer good has been later supplied by the manufacturer.
[Schedule 1, item 1: Chapter 1, subsection 9(3)]

Similarly, a good does not have a safety defect only because it had complied with a
Commonwealth mandatory standard for goods of that kind, and the standard was not
the safest possible standard in light of the latest scientific or technical knowledge
existing at the time the good was supplied by the manufacturer. [Schedule 1, item 1:
Chapter 1, subsection 9]

Mandatory standard is defined to mean a standard that has been made under a
Commonwealth, State or Territory law, which must be complied with at the time the
good is supplied by the manufacturer, and where non-compliance could result in an
offence or liability. [Schedule 1, item 1: Chapter 1, section 2]
‘Manufacturer’
A manufacturer of a safety defective good is defined in section 7 of the ACL.
[Schedule 1, item 1: Chapter 1, section 7]:
Liability for injuring an individual
The manufacturer of a good which has a safety defect is liable to compensate an
individual who has suffered an injury because of the safety defect. [Schedule 1, item 1:
Chapter 3, Part 3-5, Division 1, subsection 138(1)] However, the manufacturer is only liable
if it supplied the good in trade or commerce and not, for instance, in a private or
personal capacity. [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1, paragraph 138(1)(a)]
The injured individual can recover for the amount of loss or damage suffered by
bringing an action against the manufacturer. [Schedule 1, item 1: Chapter 3, Part 3-5,
Division 1, subsection 138(2)] It does not affect the ability of the person to bring a
recovery action that the safety defective good had not been directly supplied to or
acquired by them.
Where the individual has died as a result of an injury sustained from the safety defect
in the good, a State or Territory law on liability in respect of death to individuals
applies as if ther action were an action under that law on liability and the safect
defect were the manufacturer’s wrongful act, neglect or default. [Schedule 1, item 1:
Chapter 3, Part 3-5, Division 1, subsection 138(3)]:
•

an action to recover damages for injuries was brought under the relevant
State or Territory law; and

•

the safety defect was a wrongful act, neglect or default of the
manufacturer.

Liability for injuring another individual
The manufacturer of a good which contains a safety defect is liable to compensate a
person who has suffered loss or damage as a result of another individual being
injured because of the safety defect. [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1,
subsection 139 (1)]
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The manufacturer must have supplied the goods in trade or commerce and not, for
instance, in a private or personal capacity. [Schedule 1, item 1: Chapter 3, Part 3-5,
Division 1, paragraph 139(1)(a)]

The person suffering the loss or damage can recover for the amount of their loss or
damage by bringing an action against the manufacturer. [Schedule 1, item 1: Chapter 3,
Part 3-5, Division 1, subsection 139(2)] It does not affect the ability of the person to bring
a recovery action if the safety defective good had not been directly supplied to or
acquired by them.
Further, a manufacturer’s liability is not affected by the death of an injured individual
from injuries sustained as a result of a safety defective good being supplied.
[Schedule 1, item 1: Chapter 3, Part 3-5, Division 1, subparagraph 139(1)(d)(ii)]

However, the loss or damage must not have arisen because of a business or
professional relationship between the person suffering the loss or damage, and the
individual who has been injured as a result of the safety defective good. [Schedule 1,
item 1: Chapter 3, Part 3-5, Division 1, subparagraph 139(1)(e)]

Liability for damaging or destroying other goods
The manufacturer of a good which has a safety defect is liable to compensate a
person who has suffered loss or damage as a result of another good being damaged
or destroyed because of the safety defect. [Schedule 1, item 1: Chapter 3, Part 3-5,
Division 1, subparagraph 140(1)] The manufacturer must have supplied the good in trade
or commerce and not, for instance, in a private or personal capacity. [Schedule 1, item
1: Chapter 3, Part 3-5, Division 1, paragraph 140(1)(a)]

The person suffering the loss or damage can recover for the amount of their loss or
damage by bringing an action against the manufacturer. [Schedule 1, item 1: Chapter 3,
Part 3-5, Division 1, subsection 140(2)] It does not affect the ability of the person to bring
a recovery action if the safety defective good had not been directly supplied to or
acquired by them.
However, the good which has been damaged or destroyed because of a safety
defect, must be one that is ordinarily acquired for personal, domestic or household
use or consumption, and not, for instance, one that is ordinarily acquired for a
business or commercial purpose. [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1,
paragraph 140(1)(c)]

Further, the person suffering the loss or damage must have used or consumed the
destroyed or damaged good (or intended to do so) for personal, domestic or
household purposes. [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1, paragraph 140(1)(d)]
Liability for damaging or destroying land, buildings or fixtures
The manufacturer of a good that has a safety defect is liable to compensate a
person who suffered loss or damage as a result of a land, building or fixture being
destroyed or damaged because of the safety defect. [Schedule 1, item 1: Chapter 3, Part
3-5, Division 1, subsection 141(1)] The manufacturer must have supplied the good in
trade or commerce and not, for instance, in a private or personal capacity. [Schedule
1, item 1: Chapter 3, Part 3-5, Division 1, paragraph 141(1)(a)]

The person suffering the loss or damage can recover for the amount of their loss or
damage by bringing an action against the manufacturer. [Schedule 1, item 1: Chapter 3,
Part 3-5, Division 1, subsection 141(2)] It does not affect the ability of the person to bring
a recovery action if the safety defective good had not been directly supplied to or
acquired by them.
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The damaged or destroyed land, building or fixture must have been ordinarily
acquired for private use and not, for instance, acquired for a professional, business
or commercial purpose. [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1, paragraph
141(1)(d)]

The person suffering the loss or damage must have used (or intended to use) the
land, building or fixture for a private purpose and not, for instance, a professional,
business or commercial purpose. [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1,
paragraph 141(1)(e)]

Defences to safety defective goods actions
There are four types of defences available to manufacturers in safety defective goods
actions. [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1, section 142] Each of these are
outlined below.
No safety defect exists
It is a defence to a safety defective goods action if the manufacturer can establish
that the good alleged to have caused the loss or damage in question, did not contain
a safety defect at the time they were supplied by the actual manufacturer. [Schedule
1, item 1: Chapter 3, Part 3-5, Division 1, paragraph 142(a)]

An actual manufacturer of a good is a person who was involved in the actual
manufacture of the goods, such as growing, extracting, producing, processing or
assembling the good. It does not include a person who holds themselves out (or is
held out) to be the manufacturer of the good nor does it include an importer of the
good, where the person has not been actually involved in manufacturing the good
(for instance, not involved in growing, extracting, producing, processing or
assembling the good).
Where the good alleged to have caused the loss or damage suffered is electricity, it
is a defence if the manufacturer can establish that no safety defect existed at the
time the electricity was generated (being a time before the electricity was transmitted
or distributed). [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1, subparagraph 142(a)(i)]
Compliance with a mandatory standard
It is a defence to a safety defective goods action where the manufacturer can
establish that the good alleged to have caused the loss or damage in question, was
only defective after complying with a ‘mandatory standard’ in force for goods of that
kind at the time the good was supplied, such as a safety standard or information
standard. [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1, paragraph 148(1)(b)]
Where a manufacturer intends to rely on this defence, it must give the
Commonwealth as soon as possible, the following information: [Schedule 1, item 1:
Chapter 3, Part 3-5, Division 1, subsection 148(1)]

•

notice about the safety defective goods action being brought against
them;

•

notice about the defence it is proposing to rely on; and

•

a copy of the defence it is proposing to rely on.
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The giving of the above notices makes the Commonwealth a defendant in the safety
defective goods action. [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1, subsection
148(2)] Accordingly, if, but for this defence, the action is successful, then it is the
Commonwealth (and not the manufacturer) who is liable to pay for the amount of loss
or damage suffered as a result of the safety defect. In addition, the court may make
cost orders against the Commonwealth where it is considered just to do so. [Schedule
1, item 1: Chapter 3, Part 3-5, Division 1, subsection 148(3)]

Scientific or technical knowledge
It is a defence to a safety defective goods action if the manufacturer can establish
that the good alleged to have caused the loss or damage in question, could not be
discovered given the state of scientific or technical knowledge existing at the time the
good was supplied by them. [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1, paragraph
142(c)]

The time to assess whether the state of scientific and technical knowledge was such
as to enable the safety defect to be discovered, is the time when the relevant good in
question was supplied by the manufacturer. This may not necessarily be the first
time that goods of that kind were supplied by that manufacturer. Further, the good in
question does not have to be directly supplied to or acquired by the person who
suffered the loss or damage.
The good was comprised in another good
It is a defence to a safety defective goods action where the manufacturer can
establish that the good alleged to have caused the loss or damage in question was
comprised in another good, and the safety defect only existed because of: [Schedule
1, item 1: Chapter 3, Part 3-5, Division 1, paragraph 142(d)]

•

the design of that other good;

•

a marking on or which accompanied that other good; or

•

an instruction or warning given by the manufacturer of that other good.

A good can be ‘comprised in’ another good if, for instance, it is part of, an ingredient
of or component of, another good.
Bringing a safety defective goods actions
Time for commencing an action
A safety defective goods action is required to be commenced within three years from
the time when the person bringing the action (the plaintiff) was aware, or should have
become aware, of the following matters [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1,
subsection 143(1)]:
•

the loss or damage alleged to have been suffered;

•

the safety defect in the good in question; and

•

the identity of the manufacturer of the good in question.

The plaintiff includes the person who suffered the loss or damage in question or the
individual who sustained injuries as a result of the safety defect.
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However, a safety defective goods action must be brought within 10 years of the
particular good in question which is alleged to have a safety defect, being supplied by
its manufacturer. [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1, subsection 143(2)] The
10 year time limit starts from the time when the particular good in question was
supplied by the manufacturer, and not when goods of that kind were first supplied. It
does not matter to whom the good in question had been supplied to or acquired by.
Joint and several liability
Where two or more persons (the defendants) are liable in a safety defective goods
action with respect to the same loss or damage, then a court can find [Schedule 1, item
1: Chapter 3, Part 3-5, Division 1, section 144] :
•

all defendants to be jointly liable for the loss or damage (that is all
defendants to share in compensating for the amount of the loss or
damage); or

•

only one or a few of the defendants, and not all of the defendants, are
severally liable for the loss or damage (that is one of the defendants or a
few of the defendants are required to compensate for the entire loss or
damage).

Survival of actions
A State or Territory law about the survival of causes of actions vested in persons who
die, applies to safety defective goods actions. [Schedule 1, item 1: Chapter 3, Part 3-5,
Division 1, section 145]

No action can be brought
A safety defective goods action cannot be brought if the amount of the loss or
damage could be or has been recovered under a Commonwealth, State or Territory
law either relating to workers’ compensation or giving effect to an international
agreement. [[Schedule 1, item 1: Chapter 3, Part 3-5, Division 1, section 146]
Unidentified manufacturer
A person (the plaintiff) wishing to bring a safety defective goods action but does not
know who the manufacturer of the alleged safety defective good was, can request
one or more suppliers of the good who is known to the plaintiff (like a distributor or
importer) to provide details identifying the manufacturer of the good. The plaintiff can
also request a supplier to provide details that identifies the supplier. [Schedule 1, item
1: Chapter 3, Part 3-5, Division 1, subsection 147(1)]

The plaintiff is required to put their request in writing to each supplier. [Schedule 1,
item 1: Chapter 3, Part 3-5, Division 1, subsection 147(1)]

A plaintiff can only request information which goes towards identifying the
manufacturer of the good in question, or which identifies the supplier to whom the
request has been given; the plaintiff cannot request information unrelated to
identifying the manufacturer or the supplier. Upon receiving a written request, the
supplier is only required to provide information which helps to identify the
manufacturer of the good in question or which relates to the supplier’s identity.
The ability to request identifying information about a manufacturer or supplier of
safety defective goods, could assist those who have suffered loss or damage as a
result of safety defects, to recover compensation from the manufacturer of such good
in situations where the manufacturer’s identity is unknown.
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If a supplier does not provide the requested information and within 30 days of the
request being made, and the identify of the manufacturer of the good in question is
still unknown to the plaintiff — then that supplier will be deemed to be the
manufacturer for the purposes of bringing a safety defective goods action. [Schedule
1, item 1: Chapter 3, Part 3-5, Division 1, subsection 147(2)] However, a supplier will not be
deemed to be the manufacturer of the good where the plaintiff is proposing to rely on
the defence that the state of scientific or technical knowledge could not enable the
safety defect to be discovered.
This deeming provision provides an incentive to encourage suppliers to respond, and
in a timely manner, to request for identifying information for the purposes of bringing
a safety defective goods action.
Representative actions
A regulator can apply to bring a safety defective goods action (a representative
action) against a manufacturer of a good alleged to contain a safety defect, on behalf
of a person who has suffered loss or damage in relation to the action. [Schedule 1,
item 1: Chapter 3, Part 3-5, Division 1, subsection 149(1)]

An application to bring a representative action can only be made after written consent
has been obtained from each person whom the action is being brought on behalf of.
[Schedule 1, item 1: Chapter 3, Part 3-5, Division 1, subsection 149(2)]

No exclusions or modifications
A term of a contract which has any of the following effects, or purports to do so, is
void and cannot apply: [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1, subsection 150(1)]:
•

to exclude, restrict or modify the application of any of the manufacturers’
liability provision of the ACL;

•

to exclude, restrict or modify the exercise of a right conferred by any of the
manufacturers’ liability provision of the ACL; or

•

to exclude, restrict or modify any liability under any of the manufacturers’
liability provision of the ACL.

A contract term does not exclude, restrict or modify a manufacturers’ liability
provision unless it expressly states so, or the term operates so that it is inconsistent
with a provision. [Schedule 1, item 1: Chapter 3, Part 3-5, Division 1, subsection 150(2)]

Application and transitional provisions
The ACL will commence on the later of 1 January 2011 or the commencement of
Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Bill 2009
(the first ACL Bill).
Chapter 3, Part 3-5 applies to all relevant conduct occurring in trade or commerce on
or after 1 January 2011.
Conduct occurring prior to 1 January 2011 will remain subject to the repealed (and
saved, for those purposes) provisions in the TP Act or the relevant FT Act of a State
or Territory. [Schedule 7, item 6]
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The TP Act, as in force immediately before the commencement of the ACL,
continues to apply to or in relation to any proceedings under or in relation to that Act,
which were commenced, but not concluded, before that commencement. [Schedule 7,
item 7]

The Governor-General may make regulations prescribing matters of a transitional,
application or saving nature in relation to the amendments and repeals made by the
Schedules to this Act. [Schedule 7, item 12]

Consequential amendments
References to provisions of the TP Act in other CC Act provisions and provisions of
other Acts will be consequentially amended to refer to provisions of the ACL to
ensure that the affected provisions continue to apply in the way in which they did
under the TP Act. [Schedules 5 and 6]
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CHAPTER 4 – OFFENCES
Part 4-1 Offences relating to unfair practices
Outline of chapter
Certain contraventions of the Australian Consumer Law (ACL) attract criminal
penalties.
Chapter 4 of the ACL sets out the criminal elements of these offences as well as
provides for specific and general defences in prosecutions against these provisions.

Context of amendments
Prior to 2001, section 79 of the TP Act provided that contraventions of the consumer
protection provisions in Part V of that Act were criminal offences.
In 2001, the Treasury Legislation Amendment (Application of Criminal Code) Act
(No.1) 2001 inserted Part VC into the TP Act. The provisions of Part VC mirrored
certain consumer protection provisions in Divisions 1 and 1A of Part V of the TP Act.
This approach was adopted to make the offence provisions within Part VC consistent
with the criminal liability regime in the Criminal Code Act 1995.
The Intergovernmental Agreement for the Australian Consumer Law (IGA) provides
that the relevant criminal offence provisions of Part VC of the TP Act will be
incorporated into the ACL. In addition, the State and Territory fair trading legislation,
on which some provisions of the ACL are based, provide for criminal prosecution for
breaches of those provisions.
It is the Government’s intention that criminal prosecutions should be available for
serious breaches of certain provisions of the ACL.

Summary of new law
Chapter 4 of the ACL creates a framework of defences and procedural requirements
for criminal prosecution of contraventions of certain provisions of the ACL. Chapter 4
also includes mirror contraventions of certain provisions of the ACL for the purposes
of facilitating criminal prosecutions.

232

Comparison of key features of new law and current law
New law

Current law

Chapter 4 of the ACL provides for offences
that replicate most, but not all, of the
conduct obligations in Chapter 3 of the ACL.

Part VC of the TP Act provides for offences
that replicate most, but not all, of the conduct
obligations under Division 1 of Part V of the
TP Act.
The State and Territory FT Acts generally
provide for criminal offences, but do not
separate conduct obligations from criminal
offences.

Section 160 of the ACL provides an
exemption for prescribed information
providers in respect of certain types of false
or misleading representations or conduct.

Section 75AZR of the TP Act provides an
exemption
for
prescribed
information
provides in respect of certain types of false or
misleading representations or conduct.

Section 207 of the ACL provides for a
defence to a criminal prosecution of
reasonable mistake of fact.

Subsection 85(1) of the TP Act provides a
defence of reasonable mistake of fact.
The FT Acts generally also provide for
defences of reasonable mistake of fact.

Section 208 of the ACL provides a defence
to a criminal prosecution if a contravention
is due to an act or default of another person
or some other cause beyond the
defendant’s control.

Section 85(1) of the TP Act provides a
defence if a contravention is due to an act or
default of another person or some other
cause beyond the defendant’s control.
The FT Acts generally also provide for
defences if a contravention is due to an act or
default of another person or some other
cause beyond the defendant’s control.

Section 209 of the ACL provides a defence
to a criminal prosecution for publication of
advertisements by a person whose
business it is to publish or arrange the
publication of advertisements if the person
did not know, and had no reason to suspect,
that a contravention would result from the
publication.

Subsection 85(3) of the TP Act provides a
defence for publication of advertisements by
a person whose business it is to publish or
arrange the publication of advertisements.
The FT Acts generally provide for a similar
defence.
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New law

Current law

Section 210 of the ACL provides a defence
to prohibitions on the supply of goods that
do not comply with safety standards and
information
standards,
in
certain
circumstances, if goods were acquired by
the defendant for the purpose of re-supply.

Section 85(4) of the TP Act provides a
defence to prohibitions on the supply of
goods that do not comply with safety
standards and information standards, in
certain circumstances, if goods were
acquired by the defendant for the purpose of
re-supply.

Section 211 of the ACL provides a defence
to prohibitions on the supply of services that
do not comply with safety standards and
information
standards,
in
certain
circumstances, if goods were acquired by
the defendant for the purpose of re-supply.

The TP Act does not provide for a similar
defence, as safety standards and information
standards do not apply to services.

Section 213 of the ACL provides that
prosecutions must be commenced within 3
years of the commission of an offence.

Section 79(6) of the TP Act provides that
prosecutions must be commenced within 3
years of the commission of an offence
against a provision of Part VC of Act.

Section 214 of the ACL provides that
compensation for victims of contraventions
of the ACL must be given preference over
the imposition of a fine under Chapter 4 of
the ACL.

Section 79B of the TP Act provides that
compensation to victims is to receive
preference over pecuniary penalties or fines.

Section 215 of the ACL provides that a court
must not apply multiple fines in respect of
the same conduct that exceed the maximum
penalty for an offence. Section 216 has
similar effect to section, but applies when
fines are applied in separate proceedings.

Section 76(3) of the TP Act provides that a
person is not liable for more than one
pecuniary penalty in respect of the same
conduct.

Section 217 of the ACL provides that a court
may grant an injunction or make a
non-punitive or adverse publicity order in
the same proceedings as those for a
contravention of a Chapter 4.

Section 79(4) of the TP Act provides that a
court may grant an injunction or make a
non-punitive or adverse publicity order in
proceedings
against
a
person
for
contravening a provision of Part VC.
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Detailed explanation of new law
In this Explanatory Memorandum the individual offences are determined in
accordance with the provisions with which they are associated.
Offences relating to unfair practices
Part 4-1 of the ACL provides for criminal offences which take, essentially the same
form as certain prohibitions in Chapter 3, Part 3-1 of the ACL. The substantive
operation of those provisions is discussed where the substantive prohibitions are
discussed in Chapter 3 in this explanatory memorandum. Criminal offences are
provided in respect of contraventions of the following provisions:
•

False or misleading representations about goods or services
[Schedule 1, item 1: Chapter 4, Part 4-1, Division 1, section 151];

•

False or misleading representations about the sale of land [Schedule
1, item 1: Chapter 4, Part 4-1, Division 1, section 152];

•

Misleading conduct relating to employment [Schedule 1, item 1: Chapter
4, Part 4-1, Division 1, section 153];

•

Offering rebates, gifts or prizes [Schedule 1, item 1: Chapter 4, Part 4-1,
Division 1, section 154];

•

Misleading conduct as to the nature of goods [Schedule 1, item 1:
Chapter 4, Part 4-1, Division 1, section 155];

•

Certain misleading conduct in relation to services [Schedule 1, item 1:
Chapter 4, Part 4-1, Division 1, section 156];

•

Bait advertising [Schedule 1, item 1: Chapter 4, Part 4-1, Division 1, section
157];

•

Wrongly accepting payment [Schedule 1, item 1: Chapter 4, Part 4-1,
Division 1, section 158];

•

Misleading

representations

about

certain

business

activities

[Schedule 1, item 1: Chapter 4, Part 4-1, Division 1, section 159];

•

Unsolicited cards [Schedule 1, item 1: Chapter 4, Part 4-1, Division 2,
section 161];

•

Assertion of a right to payment for unsolicited goods or services
[Schedule 1, item 1: Chapter 4, Part 4-1, Division 2, section 162];

•

•

Assertion of a right to payment for unauthorised entries or
advertisements [Schedule 1, item 1: Chapter 4, Part 4-1, Division 2, section
163];
Participation in pyramid schemes [Schedule 1, item 1: Chapter 4, Part 4-1,
Division 2, section 164];

•

Multiple pricing [Schedule 1, item 1: Chapter 4, Part 4-1, Division 2, section
165];

•

Single price to be specified in certain circumstances [Schedule 1, item
1: Chapter 4, Part 4-1, Division 2, section 166];
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•

Referral selling [Schedule 1, item 1: Chapter 4, Part 4-1, Division 2, section
and

167];

•

Harassment and coercion [Schedule 1, item 1: Chapter 4, Part 4-1,
Division 2, section 168].

Defences relating to false or misleading representations
A person has a defence against criminal prosecution for a contravention of the false
or misleading representation offences (sections 151, 152, 155, 156, and 159) if he or
she publishes it in the course of carrying on a business as an information provider
[Schedule 1, item 1: Chapter 4, Part 4-1, Division 1, paragraph 160(1)(a)]. This defence also
expressly applies to the Australian Broadcasting Corporation, the Special
Broadcasting Service Corporation or the holder of a licence granted under the
Broadcasting Services Act 1992 [Schedule 1, item 1: paragraph 160(1)(b)].
Information provider is a defined term in the ACL, and includes media
organisations such as radio and television stations (including the Australian
Broadcasting Corporation and the Special Broadcasting Service Corporation), as well
as publishers of newspapers and magazines. This definition operates in the same
way as the one in the current section 75AZR of the TP Act. [Chapter 2, Part 2-1,
subsections 20(5) and (6)]

This exemption does not apply to:
•

advertisements;

•

a publication in connection with the supply (or promotion of the supply) of
goods or services by the information provider; or

•

a publication in connection with the sale or grant (or promotion of the sale
or grant) of an interest in land by the information provider. [Schedule 1,
item 1: subsections 160(2) to (4)]

These exceptions operate in the same way as those currently outlined in paragraphs
75AZR of the TP Act.

236

Part 4-2 Offences relating to consumer transactions
Offences relating to consumer transactions
Part 4-2 of the ACL provides for criminal offences which take, essentially the same
form as certain prohibitions in Chapter 3, Part 3-2 of the ACL. The substantive
operation of those provisions is discussed where the substantive prohibitions are
discussed in Chapter 5 in this explanatory memorandum. Criminal offences are
provided in respect of contraventions of the following provisions:
•

Display notices under the consumer guarantees regime in Part 3-2,
Division 1 of the ACL [Schedule 1, item 1: Chapter 4, Part 4-2, Division 1,
section 169];

•

Permitted hours for negotiating unsolicited selling agreements [Schedule 1,
item 1: Chapter 4, Part 4-2, Division 2, section 170];

•

Disclosing purpose and identity when making unsolicited approaches to
consumers [Schedule 1, item 1: Chapter 4, Part 4-2, Division 2, section 172];

•

Ceasing to negotiate an unsolicited consumer agreement on request
[Schedule 1, item 1: Chapter 4, Part 4-2, Division 2, section 173];

•

Informing a person of their right to terminate an unsolicited consumer
agreement [Schedule 1, item 1: Chapter 4, Part 4-2, Division 2, section 174];

•

Providing certain documents when negotiating an unsolicited consumer
agreement [Schedule 1, item 1: Chapter 4, Part 4-2, Division 2, section 175];

•

Requirements for the content of an unsolicited consumer agreement
[Schedule 1, item 1: Chapter 4, Part 4-2, Division 2, section 176];

•

Additional requirements for unsolicited consumer agreements not
negotiated by telephone [Schedule 1, item 1: Chapter 4, Part 4-2, Division 2,
section 177];

•

Requirements for amendments of unsolicited consumer agreements
[Schedule 1, item 1: Chapter 4, Part 4-2, Division 2, section 178];

•

Obligation of suppliers on termination of an unsolicited consumer
agreement [Schedule 1, item 1: Chapter 4, Part 4-2, Division 2, section 179];

•

Prohibition on supplying goods or services under an unsolicited consumer
agreement within the first 10 days [Schedule 1, item 1: Chapter 4, Part 4-2,
Division 2, section 180];

•

Repayment of payments received after termination of an unsolicited
consumer agreement [Schedule 1, item 1: Chapter 4, Part 4-2, Division 2,
section 181];

•

Prohibition on recovering amounts after termination of an unsolicited
consumer agreement [Schedule 1, item 1: Chapter 4, Part 4-2, Division 2,
section 182];

•

Voiding of certain provisions of unsolicited consumer agreements
[Schedule 1, item 1: Chapter 4, Part 4-2, Division 2, section 183];

•

Waiver of rights [Schedule 1, item 1: Chapter 4, Part 4-2, Division 2, section
184];
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•

Lay-by agreements must be in writing [Schedule 1, item 1: Chapter 4, Part
4-2, Division 3, section 188];

•

Termination charges [Schedule 1, item 1: Chapter 4, Part 4-2, Division 3,
section 189];

•

Termination of lay-by agreements by suppliers [Schedule 1, item 1: Chapter
4, Part 4-2, Division 3, section 190];

•

Refund of amounts paid under a lay-by agreement [Schedule 1, item 1:
Chapter 4, Part 4-2, Division 3, section 191];

•

Prescribed requirements for warranties against defects [Schedule 1, item 1:
Chapter 4, Part 4-2, Division 4, section 192]; and

•

Compliance by repairers with prescribed requirements for warranties
against defects [Schedule 1, item 1: Chapter 4, Part 4-2, Division 4, section
193].

Application of provisions on unsolicited selling agreements
In the event that the rights under a contract for the supply of goods or services that
has arisen from an unsolicited selling agreement are assigned or otherwise transfer
from one person to another, Part 4-2 , Division 2 of the ACL applies to that other
person as if he or she was the original person. [Schedule 1, item 1: Chapter 4, Part 4-2,
Division 2, section 184]

Part 4-2, Division 2 also applies in relation to a contract for the supply of goods or
services to a consumer on the order of another person, as if that other person was
the original consumer. [Schedule 1, item 1: Chapter 4, Part 4-2, Division 2, section 185]
Conduct to which the unsolicited selling provisions do not apply
Regulations may exempt particular types of unsolicited selling agreements, business
activities or circumstances form the operation of the unsolicited selling provisions of
the ACL. However, the regulations may not exempt any agreements, activities or
circumstances, from the permitted calling hours requirement in section 73 of the ACL.
[Schedule 1, item 1: Chapter 4, Part 4-2, Division 2, section 186]

The unsolicited selling provisions of the ACL do not apply to conduct or agreements
that are governed by the anti-hawking provisions of the Corporations Act. [Schedule 1,
item 1: Chapter 4, Part 4-2, Division 2, section 187]
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Part 4-3 Offences relating to safety of consumer goods and
product related services
Offences relating to the safety of consumer goods and product related
services
Part 4-3 of the ACL provides for criminal offences which take, essentially the same
form as certain prohibitions in Chapter 3, Part 3-3 of the ACL. The substantive
operation of those provisions is discussed where the substantive prohibitions are
discussed in Chapter 3 in this explanatory memorandum. Criminal offences are
provided in respect of contraventions of the following provisions:
•

Supplying consumer goods that do not comply with safety standards
[Schedule 1, item 1: Chapter 4, Part 4-3, Division 1, section 194];

•

Supplying product related services that do not comply with safety
standards [Schedule 1, item 1: Chapter 4, Part 4-3, Division 1, section 195];

•

Requirement to nominate a safety standard [Schedule 1, item 1: Chapter 4,
Part 4-3, Division 1, section 196];

•

Supplying consumer goods covered by a ban [Schedule 1, item 1: Chapter 4,
Part 4-3, Division 2, section 196];

•

Supplying product related services covered by a ban [Schedule 1, item 1:
Chapter 4, Part 4-3, Division 2, section 198];

•

Compliance with recall orders [Schedule 1, item 1: Chapter 4, Part 4-3,
Division 3, section 199];

•

Notification of persons outside Australia if there is a compulsory recall
[Schedule 1, item 1: Chapter 4, Part 4-3, Division 3, section 200];

•

Notification requirements for a voluntary recall of consumer goods
[Schedule 1, item 1: Chapter 4, Part 4-3, Division 3, section 201]; and

•

Suppliers to report consumer goods associated with the death or serious
injury or illness of any person [Schedule 1, item 1: Chapter 4, Part 4-3,
Division 4, section 202].
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Part 4-4 Offences relating to information standards
Part 4-4 of the ACL provides for criminal offences which take, essentially the same
form as certain prohibitions in Chapter 3, Part 3-4 of the ACL. The substantive
operation of those provisions is discussed where the substantive prohibitions are
discussed in Chapter 3 in this explanatory memorandum. Criminal offences are
provided in respect of contraventions of the following provisions:
•

Supplying goods that do not comply with information standards [Schedule
1, item 1: Chapter 4, Part 4-4, section 203];

•

Supplying services that do not comply with information standards
[Schedule 1, item 1: Chapter 4, Part 4-4, section 204];
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Part 4-5 Offences relating to enforcement
Part 4-5 of the ACL provides for criminal offences which take, essentially the same
form as certain prohibitions in Chapter 5, Part 5-1 of the ACL. The substantive
operation of those provisions is discussed where the substantive prohibitions are
discussed in Chapter 4 in this explanatory memorandum. Criminal offences are
provided in respect of contraventions of the following provisions:
•

Compliance with substantiation notices [Schedule 1, item 1: Chapter 4, Part
4-5, section 205]; and

•

Providing false or misleading information in response to a substantiation
notice [Schedule 1, item 1: Chapter 4, Part 4-5, section 206].
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Part 4-6 Defences
Part 4-6 of the ACL provides for general defences that apply to criminal prosecutions
under the ACL.
Reasonable mistake of fact
Section 207 of the ACL provides that it is a defence in a prosecution for a
contravention of Chapter 4 of the ACL if the defendant proves that the contravention
was caused by a reasonable mistake of fact, including a mistake of fact caused by
reasonable reliance on information provided by another person.
Example 1.14— reasonable mistake of fact
The case of Adams v ETA Foods (1967)17 is an example of successful
reliance on the defence of reasonable mistake of fact. ETA sold pies
and represented that they were ‘beef pies’. The pies contained a
significant proportion of meat that was not beef. ETA had purchased
the meat from a reputable supplier and had examined and tested the
meat after it was delivered, but did not ascertain that substitution had
taken place. ETA successfully relied on a defence of reasonable
mistake of fact.

Act or default of another person
Subsection 208(1) of the ACL provides a defence to a prosecution for a
contravention of a provision within Chapter 4 if the defendant proves that:
•

the contravention was due to the act of default of another person, to an
accident or to some other cause beyond the defendant’s control; and

•

the defendant took reasonable precautions and exercised due diligence to
avoid the contravention.

Section 208(2) provides that the defence in section 208(1) does not apply to excuse
conduct if the ‘other person’ was an employee or agent of the defendant or a director
of a defendant that is a body corporate. [Schedule 1, item 1: Chapter 4, Part 4-6, section
208]

Publication of advertisements in the ordinary course of business
1.2
A person cannot be convicted of an offence against the ACL
merely because the person, in the ordinary course of their business
publishes an advertisement on behalf of another person [Schedule 1, item 1:
Chapter 4, Part 4-6, subsections 209(a) and 209(b)].
This defence prevents media providers, including television, radio, and print media,
from liability for contraventions of the ACL committed within advertisements
published through those media on behalf of other persons. This defence can only be
relied upon if the person did not know, or had no reason to suspect that publication of
the advertisement will amount to a contravention of the ACL. [Schedule 1, item 1:
Chapter 4, Part 4-6, subsection 209(c)]

17

(1967) FCR 93.
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Supply goods or services in for the purposes of resupply
It is a defence for a person in proceedings concerning the supply of goods or
services in contravention of a product safety standard (sections 194 and 195 of the
ACL) or an information standard (sections 203 and 204) if the defendant can prove
that:
•

the goods or services were acquired by the defendant for the purpose of
resupply [Schedule 1, item 1: Chapter 4, Part 4-6, paragraphs 210(1)(a) and
211(1)(a)]; and

•

the goods or services were acquired from a person who carried on a
business in Australia of supplying such goods and is not an agent of a
person outside Australia[Schedule 1, item 1: Chapter 4, Part 4-6, paragraphs
210(1)(b) and 211(1)(b)].

A defendant may only rely on this defence if:
•

he or she did not know and could not have reasonably known, with the
exercise of due diligence, that the goods or services did not comply with
an applicable safety or information standard[Schedule 1, item 1: Chapter 4,
Part 4-6, subparagraphs 210(1)(c)(i) and 210(1)(d)(i); or

•

he or she relied in good faith on a representation by the person they
acquired the goods or services from that no safety or information standard
applied to the goods or services [Schedule 1, item 1: Chapter 4, Part 4-6,
paragraphs 210(1)(c)(ii) and 210(1)(d)(ii)].

A suppler of goods or services may acquire goods or subcontract for the supply of
services with another supplier, in good faith understanding that either no safety or
information standards exist for those goods or services, or that if such requirements
do exist, they have been complied with. It may not be possible for a supplier to
determine categorically that goods acquired from others or services supplied by
others comply. However a supplier must still make their own efforts to ensure that
goods or services supplied by them, irrespective of where they are acquired from,
comply with any safety or information standards.
The defences in sections 210 and 211 can only be relied upon with leave from the
court and if the defendant has identified the person from whom the defendant
acquired the goods or services. [Schedule 1, item 1: Chapter 4, Part 4-6, subsections 210(2)
and 211(2)]
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Part 4-7 Miscellaneous
Part 4-7 provides some general rules for the conduct of criminal prosecutions under
the ACL, including:
•

time limits for commencement of prosecutions;

•

relative prioritization of penalties and compensation;

•

penalties for multiple convictions; and

•

granting of injunctions and other orders.

Time limits for prosecution
Under the ACL, criminal prosecutions must be commenced within 3 years of the
commission of the offence [Schedule 1, item 1: Chapter 4, Part 4-7, section 212].
Preference must be given to compensation for victims
If a court considers that it is appropriate to order a person convicted of an offence
against the ACL to both pay a fine and to pay compensation to a victim of the
offence, and the person does not have the financial resources to pay both,
preference must be given to the payment of compensation [Schedule 1, item 1: Chapter
4, Part 4-7, section 213].
Penalties for multiple contraventions
A court is not to impose aggregate penalties on a person that exceed the maximum
fine for an offence in respect of multiple contraventions that are similar in nature and
occurred at about the same time [Schedule 1, item 1: Chapter 4, Part 4-7, section 214].
Penalties for previous contraventions
A court is not to impose aggregate penalties on a person that exceed the maximum
fine for an offence in respect of previous contraventions that are similar in nature.
[Schedule 1, item 1: Chapter 4, Part 4-7, section 215].
Granting of injunctions and other orders
In addition to imposing fines up to the maximum levels set out in Chapter 4 of the
ACL, a court may grant injunctions or other orders, including non-punitive and
adverse publicity orders in respect of contraventions of the ACL. [Schedule 1, item 1:
Chapter 4, Part 4-7, section 216]

Application and transitional provisions
The ACL will commence on the later of 1 January 2011 or the commencement of
Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Bill 2009
(the first ACL Bill).
Chapter 4 of the ACL applies to all relevant conduct occurring in trade or commerce
on or after 1 January 2011.
Conduct occurring prior to 1 January 2011 will remain subject to the repealed (and
saved, for those purposes) provisions in the TP Act or the relevant FT Act of a State
or Territory. [Schedule 7, item 6]
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The TP Act, as in force immediately before the commencement of the ACL,
continues to apply to or in relation to any proceedings under or in relation to that Act,
which were commenced, but not concluded, before that commencement. [Schedule 7,
item 7]

The Governor-General may make regulations prescribing matters of a transitional,
application or saving nature in relation to the amendments and repeals made by the
Schedules to this Act. [Schedule 7, item 12]

Consequential amendments
References to provisions of the TP Act in other CC Act provisions and provisions of
other Acts will be consequentially amended to refer to provisions of the ACL to
ensure that the affected provisions continue to apply in the way in which they did
under the TP Act. [Schedules 5 and 6]
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CHAPTER 5 ENFORCEMENT AND REMEDIES
Part 5-1 Enforcement
Outline of Part
The ACL provides for regulators taking enforcement action in respect of
contraventions or apprehended contraventions of the Act.
Enforcement powers available to regulators under the ACL include:
•

enforceable undertakings;

•

substantiation notices; and

•

public warning notices.

Context of amendments
In 2008, the PC’s Review of Australia’s Consumer Policy Framework noted that the
TP Act and the FT Acts provided a range of enforcement tools for regulators to deter,
punish and provide recompense to consumers for illegal conduct. The PC observed
that some tools were not available to all regulators and that this can restrict their
ability to adopt regulatory responses that are tailored to the severity of breaches of
the relevant laws.
The PC also noted that the existing powers of the ACCC to gather information about
claims or representations made in promoting the supply of goods or services were
too limited.
Some State and Territory regulators had the power to issue
substantiation notices, but this power was not available to the ACCC under the TP
Act. Accordingly, the PC recommended that a new, national consumer law should
make provision for all regulators having the power to issue substantiation notices to
require suppliers to provide information capable of supporting claims or
representations made about goods or services.
The PC considered the ‘naming and shaming powers’ in the TP Acts and indicated
that failure to include them in a national consumer law could undermine the
consensus for a national consumer law. On that basis, the PC recommended that
MCCA consider their inclusion in the ACL.
On 15 August 2009, MCCA agreed that the ACL should include substantiation
notices as well as public warning notices to allow regulators to warn the public about
potentially detrimental conduct.

Summary of new law
The ACL provides regulators with uniform and comprehensive powers to enforce the
provisions of the Act. By providing a uniform set of enforcement tools, the ACL
ensures that regulators can take a multi-layered approach to enforcement by tailoring
regulatory responses to the severity of breaches of the law. It also ensures that
suppliers face the same incentives to comply with the law irrespective of where they
reside.
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Undertakings
Section 218 of the ACL allows a regulator to accept court-enforceable undertakings
in connection with a matter in relation to which the regulator has a power or function
under the ACL. An undertaking is a binding agreement between a person and the
regulator. The only limit on the content of an undertaking that is provided for in the
ACL is that it must relate to a matter in relation to which the regulator has power
under the ACL.
Section 218 replaces section 87B of the TP Act.
Substantiation notices
Substantiation notices were introduced into the TP Act by the Trade Practices
Amendment (Australian Consumer Law) Bill 2009 (the first ACL Bill).
The power to issue a substantiation notice provides the regulator with a preliminary
investigative tool to seek information about claims or representations that may assist
them in determining whether to take action for a suspected breach of consumer
protection provisions of the ACL.
A regulator may issue a substantiation notice under section 219 of the ACL in relation
to a claim or representation promoting or apparently intended to promote:
•

the supply, or possible supply, of goods or services by the person or
another person;

•

a sale or grant, or possible sale or grant, of an interest in land by the
person or another person; or

•

employment that is, or may, be offered by the person or another person.

The substantiation notice will require the person to provide, within 21 days of the
notice being issued, information or documents which could be capable of
substantiating the representations or their ability to supply, both generally and in
relation to specific matters.
The regulator may seek particular information of a type that it specifies, so long as
the information requested is relevant to the substantiation of the claim or
representation or the person’s ability to supply goods or services.
Public warning notices
Public warning notices were introduced into the TP Act by the Trade Practices
Amendment (Australian Consumer Law) Bill 2009 (the first ACL Bill).
Public warning notices allow enforcement agencies to inform the public about
persons engaged in business practices that may amount to a contravention of the
ACL. Such notices are intended to stop or reduce the detriment caused by those
business practices. They provide regulators with an enforcement tool that can be
used in a preventative manner to avoid persons being adversely affected by conduct
that may breach the ACL.
A regulator may issue a warning notice where:
•

it has reasonable grounds to believe a person’s conduct may have
breached Chapter 2, 3, or 4 of the ACL; or

•

a person refuses or fails to respond to a substantiation notice.
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The power to issue a warning notice is limited to circumstances in which the regulator
is satisfied that:
•

one or more persons has suffered, or is likely to suffer, detriment as a
result of the conduct; and

•

it is in the public interest to issue a public warning notice.

Comparison of key features of new law and current law
Undertakings
New law

Current law

A regulator can accept court-enforceable
undertakings in connection with a matter that
the regulator has a power or function under
the ACL.

The ACCC can accept court-enforceable
undertakings in connection with a matter that
the regulator has a power or function under
the TP Act.

Substantiation notices
New law

Current law

The provisions in Part 5-1 Division 2 of the
Bill will allow a regulator to issue a notice
requiring a person to provide information or
documents which may be capable of
substantiating
particular
claims
or
representations, or their ability to supply
goods or services.

Section 154 of the TP Act provides for the
ACCC compelling persons to provide it with
information, documents and evidence.
Section 154 is limited by the fact that the
ACCC must have a ‘reason to believe’ that a
person is capable of providing information,
documents or evidence ‘relating to a matter’
that may constitute a contravention of the
TP Act.
Most of the State and Territory FT Acts
include provision for the issuance of
substantiation notices.

Public warning notices
New law

Current law

Section 230 of the ACL allows a regulator to
issue public warning notices relating to
consumer
protection
in
certain
circumstances. Regulators are not required
to make an application to a court or prove
that a contravention of the ACL has occurred
to issue such a notice.

Section 86C and 86D of the TP Act provides
the ACCC with the ability to ask a court to
order the publication of corrective advertising
in a way specified in the orders. The
availability of such orders is limited to
circumstances in which a person has
contravened a provision of the TP Act.
A number of the State and Territory FT Acts
provide for ministerial or administrative
discretion to issue public warning notices.
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Detailed explanation of new law
Regulator
A regulator is:
•

for the purposes of the applied ACL as a law of the Commonwealth, the
ACCC; and

•

for the purposes of the applied ACL as a law of each State and Territory,
the body designated by the application law of each State or Territory
[Schedule 1, item 1: Chapter 1, section 2] .

Undertakings
Section 218 of the ACL provides regulators with the power to accept undertakings in
connection with a matter with which they have a power or function under the ACL.
The undertakings are court-enforceable. [Schedule 1, item 1: Chapter 5, Part 5-1, Division
1, section 218]

The undertaking can be varied or withdrawn by the person making the undertaking,
but only with the consent of the regulator that accepted it. [Schedule 1, item 1: Chapter
5, Part 5-1, Division 1, subsection 218(2)]

Where a regulator considers that the person has breached any of the terms of the
undertaking, it may apply to the court for an order:
•

directing the person to comply with the term of the undertaking;

•

directing the person to pay the Commonwealth or a State or Territory an
amount up to the amount of any financial benefit reasonably attributable to
the breach of the term of the undertaking; and

•

any other orders. [Schedule 1, item 1: Chapter 5, Part 5-1, Division 1,
subsections 218(3)-(4)]

Substantiation Notices
Regulator may require claims to be substantiated
A substantiation notice may be issued by the regulator if a person makes claims or
representations promoting or apparently intended to promote certain things.
[Schedule 1, item 1: Chapter 5, Part 5-1, Division 2, subsection 219(1)]

The regulator may issue a substantiation notice in relation to:
•

the supply, or possible supply, of goods or services by a person or
another person; [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2,
paragraph 219(1)(a)]

•

a sale or grant, or possible sale or grant, of an interest in land by a
person or another person; and [Schedule 1, item 1: Chapter 5, Part 5-1,
Division 2, section 219(1)(b)]

•

employment this is to be, or may be, offered by a person or another
person. [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2, paragraph
219(1)(c)]
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A substantiation notice can require the person that is issued the notice to do certain
things, namely:
•

give information or produce documents to the regulator which could be
capable of substantiating or supporting the claims or representations;
[Schedule 1, item 1: Chapter 5, Part 5-1, Division 2, paragraph 219(2)(a)]

•

give information or produce documents to the regulator that could be
capable of substantiating the quantities in which and the period for which
the person will be able to make the supply to which the claims or
representations relate (whether or not the claims or representations relate
to those quantities or that period) [Schedule 1, item 1: Chapter 5, Part 5-1,
Division 2, paragraph 219(2)(b)]; and

•

give information or produce documents of a kind the regulator specifies.
[Schedule 1, item 1: Chapter 5, Part 5-1, Division 2, paragraph 219(2)(c)]

A person must comply with the substantiation notice within 21 days of the notice
being given to the person by the regulator. [Schedule 1, item 1: Chapter 5, Part 5-1,
Division 2, section 219]

In order to comply with a substantiation notice, the person to whom it is issued does
not need to substantiate the claim to the satisfaction of the regulator or a court.
If the regulator specifies in the substantiation notice that particular information or
documents are to be provided, then it must be satisfied that those documents
provided are relevant to substantiating:
•

the claims or representations; or

•

the quantity in which, or the period for which, the corporation is or will be
able to make such a supply. [Schedule 1, item 1: Chapter 5, Part 5-1,
Division 2, subsection 219(3)]

The substantiation notice must include certain information, namely:
•

the name of the person to whom it is given;

•

a specification of the claim or representations to which it relates; and

•

an explanation of the effect of those provisions of the ACL that relate to:
– extending periods for complying with substantiation notices
(section 219);
– compliance with substantiation notices (section 220); and
– the consequences of providing false or misleading
information (section 221).
[Schedule 1, item 1: Chapter 5,, Part 5-1, Division 2, subsection 219(4)]

The notice issued may relate to more than one claim or representation. [Schedule 1,
item 1: Chapter 5, Part 5-1, Division 2, subsection 219(5)]
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Certain persons are exempt from substantiation notices on the basis that they publish
that information on behalf of another person in a commercial context. Specifically, a
person does not have to comply with a substantiation notice if they:
•

are an information provider; [Schedule 1, item 1: Chapter 5, Part 5-1, Division
2, paragraph 219(6)(a)]

•

made the claim or representation by publishing it on behalf of another
person in the course of carrying on a business of providing information;
and [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2, paragraph 219(6)(b)]

•

does not have a commercial relationship with the other person other than
for the purpose of: publishing claims or representations promoting, or
apparently intended to promote, the other person’s business or other
activities; or the other person supplying goods or services, or selling or
granting interests in land. [Schedule 1, item 1: Chapter 5: Part 5-1, Division
2, paragraph 219(6)(c)]

Extending periods for complying with substantiation notices
A person who has been given a substantiation notice may, at any time within 21 days
after the notice was given to the person, apply in writing to the regulator for an
extension of the period for complying with the notice. The regulator may, by written
notice given to the person, extend the period within which the person must comply
with the notice. [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2, section 220]
Compliance with substantiation notices
A person who is given a substantiation notice must comply with it within the
substantiation notice compliance period for the notice, which is defined as 21
days; or, if the period for complying with the notice has been extended under section
220, the period so extended. [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2,
subsections 221(1) & (2)]

Failure to comply with a substantiation notice (that is, not providing any information
which may be capable of substantiating the claims or as specifically requested by the
regulator) may result in an infringement notice being issued or liability for a civil
pecuniary penalty.
A person may refuse or fail to give particular information or produce a particular
document in compliance with a substantiation notice on the ground that the
information or production of the document might tend to incriminate the individual or
to expose the individual to a penalty. [Schedule 1, item 1: Chapter 5, Part 5-1, Division 2,
subsection 221(3)]

False or misleading information etc.
A person must not, in compliance or purported compliance with a substantiation
notice, give to the regulator false or misleading information; or produce to the
regulator documents that contain false or misleading information. [Schedule 1, item 1:
Chapter 5, Part 5-1, Division 2, subsection 222(1)]
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This section does not apply to:
•

information that the person could not have known was false or misleading;
or

•

the production to the regulator of a document containing false or
misleading information if the document is accompanied by a statement of
the person that the information is false or misleading. [Schedule 1, item 1:
Chapter 5, Part 5-1, Division 2, subsection 222(2)]

Enforcement and remedies
A person contravening section 221(2) of the ACL is liable to pay a civil pecuniary
penalty of up to [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]:
•

$16,500 for a body corporate; and

•

$3,300 for other persons.

A person contravening section 222(2) of the ACL is liable to pay a civil pecuniary
penalty of up to [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 224]:
•

$27,500 for a body corporate;

•

$5,500 for other persons.

Public warning notices
The regulator may issue a public warning notice in writing about the conduct of a
corporation where:
•

the regulator has reasonable grounds to suspect a person’s conduct may
be in contravention of a provision in Chapter 2, 3, or 4 of the ACL
[Schedule 1, item 1: Chapter 5, Part 5-1, Division 3, paragraph 223(1)(a)]; and

•

the regulator is satisfied that one or more persons has suffered, or is likely
to suffer detriment as a result of the conduct; [Schedule 1, item 1:
Chapter 5, Part 5-1, Division 3, paragraph 223(1)(b)] and

•

the regulator is satisfied that it is in the public interest to issue a public
warning notice. [Schedule 2, Item 1: Part 5-1, Division 3, paragraph 223(1)(c)]

The ACL specifically provides that a regulator may issue a public warning notice if a
person refuses or fails to respond to a substantiation notice and the regulator is
satisfied that it is in the public interest to issue a public warning notice. [Schedule 2,
Item 1: Part 5-1, Division 3, subsection 223(2)]

The determination of whether the regulator is satisfied that there is, or is likely to be,
detriment to one or more persons as a result of the conduct, and that it is in the
public interest to issue a public warning notice, is a matter within the discretion of the
regulator, in accordance with the proper exercise of their functions.
A public warning notice issued in relation to either a contravention or a substantiation
notice matter is not a legislative instrument within the meaning of section 5 of the LI
Act, and is not exempted from the operation of that Act. [Schedule 2, Item 1: Part XI,
paragraph 131E(2)(f)].
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Application and transitional provisions
The ACL will commence on the later of 1 January 2011 or the commencement of
Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Bill 2009
(the first ACL Bill).
Chapter 5, Part 5-1 of the ACL applies to all relevant conduct occurring in trade or
commerce on or after 1 January 2011.
Conduct occurring prior to 1 January 2011 will remain subject to the repealed (and
saved, for those purposes) provisions in the TP Act or the relevant FT Act of a State
or Territory. [Schedule 7, item 6]
The TP Act, as in force immediately before the commencement of the ACL,
continues to apply to or in relation to any proceedings under or in relation to that Act,
which were commenced, but not concluded, before that commencement. [Schedule 7,
item 7]

The Governor-General may make regulations prescribing matters of a transitional,
application or saving nature in relation to the amendments and repeals made by the
Schedules to this Act. [Schedule 7, item 12]

Consequential amendments
References to provisions of the TP Act in other CC Act provisions and provisions of
other Acts will be consequentially amended to refer to provisions of the ACL to
ensure that the affected provisions continue to apply in the way in which they did
under the TP Act. [Schedules 5 and 6]
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rt 5-2 Remedies

Outline of Part
Part 5-2 of the Australian Consumer Law (ACL) contains provisions for civil pecuniary
penalties, injunctions, damages, compensation orders, other remedies and defences
applicable to court proceedings for breaches of the ACL.

Context of amendments
In 2008, the Productivity Commission’s Review of Australia’s Consumer Policy
Framework recommended that a new, national consumer law should allow for civil
pecuniary penalties, banning orders and redress for non-party consumers.
On 15 August 2009, MCCA agreed that the ACL will include civil pecuniary penalties,
banning orders and redress for non-party consumers.
Many of these are to be included in the Trade Practices Act 1974 (TP Act) and the
Australian Securities and Investments Commission Act 2001 (ASIC Act) by the Trade
Practices Amendment (Australian Consumer Law) Bill 2009 (first ACL Bill).

Summary of new law
The penalty and remedy provisions in the ACL will provide regulators with various
court-based options for pursuing breaches of the law. The range of remedies from
injunctions, through to remedial orders and penalties provides a variety of options to
allow proportionate enforcement of the ACL.
Civil pecuniary penalties
Civil pecuniary penalties will be introduced into the TP Act in respect of the consumer
protection provisions in the first ACL Bill.
Civil pecuniary penalties enable a targeted and proportionate regulatory response, in
addition to increasing the deterrent effect of consumer law provisions. Civil
pecuniary penalties allow regulators to seek penalties and redress for consumers
simultaneously. This was not possible previously, as criminal sanctions and civil
remedies cannot be sought in the same proceedings.
The ACL provides for similar penalties applying to contraventions of provisions that
are similar to repealed sections othe TP Act. The consumer protection provisions of
the TP Act were typically subject to civil pecuniary penalties with a maximum penalty
of $1.1 million for bodies corporate and $220,000 for persons other than bodies
corporate.
In relation to product safety in Chapter 3 of the ACL, civil pecuniary penalties for
provisions replacing existing TP Act provisions are set at a maximum of $1.1 million
for bodies corporate and $220,000 for persons other than bodies corporate for
prohibitions. Penalties of $16,500 for bodies corporate and $3,300 for persons other
than bodies corporate apply to disclosure requirements. This reflects the general
level of penalties and fines that applied under the TP Act.
The civil pecuniary penalties for consumer protection provisions in the ACL that are
based on best practice from the FT Acts have been set at the highest penalty that a
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State or Territory applied for an equivalent contravention. In some instances outliers
were ignored when a particular State or Territory applied a much higher penalty to a
contravention than other jurisdictions. Penalties for persons other than bodies
corporate are one-fifth of the amount for bodies corporate.
Civil pecuniary penalties apply to:
•

a contravention of the unconscionable conduct provisions in Part 2-2;

•

a contravention of the consumer protection provisions relating to unfair
practices in Part 3-1;

•

a contravention of the display notices provision in section 66(2);

•

a contravention of certain provisions relating to consumer transactions in
Part 3-2 (except Division 1);

•

a contravention of certain product safety provisions in Part 3-3;

•

a contravention of certain information standards provisions in Part 3-4;
and

•

failure to respond to a substantiation notice or providing false or
misleading information in response to a substantiation notice in sections
221 and 222.

Injunctions
Division 2 of Part 5-2 provides the injunctive powers in relation to contraventions of
the ACL, including injunctions, consent injunctions and interim injunctions. It also
provides for variation and discharge of injunctions. Division 2 of Part 5-2 replaces
the injunctive powers in section 80 of the TP Act.
Damages
Division 3 of Part 5-2 allows a person to seek recovery of the amount of loss or
damage caused by another person’s contravention of the consumer protection
provisions in Chapters 2 or 3 of the ACL. It also allows such recovery of loss or
damage from a person involved in a contravention.
The damages provision in the ACL replace section 82 of the TP Act and existing
jurisprudence should continue to apply.
Compensation orders
Sections 238 and 239 of the ACL provide a broad power for the court to make
remedial orders such as variation of contracts, refunds of money or return of property
or the payment of compensation for breaches of the consumer protection provisions.
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Orders for non-party consumers
Order for non-party consumers will be included in the TP Act and ASIC Act by the
first ACL Bill.
Section 239 of the ACL allows regulators to seek orders that will provide redress, in
whole or in part, for loss or damage to non-party consumers arising out of a
contravention of certain consumer protection provisions of the ACL or for consumers
who are disadvantaged by a term in a consumer contract which has been declared to
be an unfair term under section 249.
The non-party consumer is only bound by such an order if he or she chooses to
accept the order. If a non-party consumer does accept the redress he or she can not
make further claims or take further action in relation to that loss or damage.
The types of redress available include: declaring a contract or arrangement void in
whole or in part; varying a contract or arrangement; an order refusing to enforce
provisions of a contract or arrangement; an order to refund monies or return property;
an order to repair goods or supply services at the respondent’s expense; or an order
varying or terminating an instrument creating or transferring an interest in land.
Non-punitive orders
Section 246 allows a court, on application of a regulator, to make a non-punitive
order where a person has contravened the Act. A non-punitive order includes:
•

a service order related to the conduct for community benefit;

•

an order to ensure conduct does not occur for a period;

•

an order requiring the disclosure of information; or

•

an order requiring an advertisement to be published.

The non-punitive order provisions in the ACL replace section 86C of the TP Act and
existing jurisprudence will continue to apply.
Punitive orders — adverse publicity
Section 247 allows the court, on application of a regulator, to make an adverse
publicity order, which is a punitive order, where a person has contravened a
consumer protection provision.
The adverse publicity provisions in the ACL replace section 86D of the TP Act and
existing jurisprudence will continue to apply.
Disqualification orders
Section 248 provides for a regulator applying to the court seeking an order
disqualifying a person from managing corporations, in relation to a contravention of:
•

an unconscionable conduct provision in Part 2-2;

•

the consumer protection provisions relating to unfair practices in Part 3-1;

•

provisions relating to unsolicited consumer agreements in Division 2 of
Part 3-2.

•

certain product safety provisions in Part 3-3;

•

certain product information standards provisions in Part 3-4; and

•

the offence provisions in Chapter 4.
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Abrogation of penalty privilege
Section 1349 of the Corporations Act was enacted by the Corporations Amendment
(Insolvency) Act 2007 to remove or abrogate the common law privilege against
exposure to penalties when complying with a statutory requirement or a requirement
in a proceeding. This abrogation has also been included in section 249 of the ACL to
ensure that regulators’ regulatory functions under the ACL are not frustrated by a
person claiming this privilege.
Defences
Division 6 of Part 5-2 provides defences to contraventions of consumer protection
provisions in certain circumstances relating to the publication of advertisements or
the supply of certain goods or product related services that were not compliant with a
safety or information standard outside Australia. The defence provisions in the ACL
replace section 85 of the TP Act and existing jurisprudence will continue to apply.

Comparison of key features of new law and current law
Civil pecuniary penalties
New law

Current law

Section 224 of the ACL applies
civil pecuniary penalties to
contraventions
of
various
consumer protection provisions.
Only a regulator can take action
for a pecuniary penalty and it must
be taken within 6 years of the
alleged contravention (section
228).

Section 76E of the TP Act applies
civil pecuniary penalties to
contraventions
of
various
consumer protection provisions.
Only a regulator can take action
for a pecuniary penalty and it must
be within 6 years of the alleged
contravention (section 77).

Section 224 of the ACL provides
for attempted contraventions and
accessorial liability of persons
involved in contraventions.

Section 76E of the TP Act
provides
for
attempted
contraventions and accessorial
liability of persons involved in
contraventions.

Section 225 of the ACL applies
statutory bars to civil pecuniary
penalty proceedings in relation to
conduct that is also subject to
criminal penalties.

Section 76F of the TP Act applies
statutory bars to civil pecuniary
penalty proceedings in relation to
conduct that is also subject to
criminal penalties.

Section 226 of the ACL provides
that a penalty does not have to be
applied by the court if the person
acted honestly and reasonably.

Section 85(7) of the TP Act
provides that a penalty does not
have to be applied by the court if
the person acted honestly and
reasonably.
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New law

Current law

Section 227 of the ACL requires
that the court gives preference to
compensation for victims over
pecuniary penalties.

Section 79B of the TP Act
requires that the court gives
preference to compensation for
victims over pecuniary penalties.

Sections 229-231 of the ACL
provide that a body corporate
must not indemnify a person from
a civil pecuniary penalty or the
legal costs associated with
defending the proceedings.

Sections 77A-77C of the TP Act
provide that a body corporate
must not indemnify a person from
a civil pecuniary penalty or the
legal costs associated with
defending the proceedings.

New law

Current law

A regulator can apply to the court
for injunctions, consent injunctions
and interim injunctions under
sections 232-234 for breaches of
the ACL.

The ACCC can apply to the court
for injunctions, consent injunctions
and interim injunctions under
section 80 for breaches of the TP
Act.

New law

Current law

Section 236 of the ACL provides
for a person seeking to recover
the amount of loss or damage
caused by another person’s
contravention (or involvement in a
contravention) of a provision in
Chapters 2 or 3 of the ACL.

A person to seek recovery of the
amount of loss or damage caused
by another person’s contravention
(or
involvement
in
a
contravention) of a provision in
Parts IVA or V of the TP Act.

Injunctions

Damages

Compensation orders
New law

Current law

Sections 238 and 239 allow the
court to make remedial orders
such as variation of contracts,
refunds of money or return of
property or the payment of
compensation for breaches of the
consumer protection provisions.

Section 87 of the TP Act allows
the court to make remedial orders
such as variation of contracts,
refunds of money or return of
property or the payment of
compensation for breaches of the
consumer protection provisions.
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Orders for non-party consumers
New law

Current law

Sections 239-242 of the ACL will
allow a court to make certain
types of orders to redress, in
whole or in part, loss or damage
suffered by a person that is not
party to the proceedings.

Section 87AAA of the TP Act
allows a court to make certain
types of orders to redress, in
whole or in part, loss or damage
suffered by a person that is not
party to the proceedings.

Non-punitive orders
New law

Current law

Section 246 allows a court, on
application of a regulator, to make
certain non-punitive orders.

Section 86C of the TP Act allows
a court, on application of the
ACCC,
to
make
certain
non-punitive orders.

Punitive orders — Adverse publicity
New law

Current law

Section 247 of the ACL provides
for regulators seeking orders
requiring a person to disclose
information that they have in their
possession, or have access to, or
to publish an advertisement after
contravening a provision of the
ACL.

Section 86D of the TP Act
provides for regulators seeking
orders requiring a person to
disclose information that they
have in their possession, or have
access to, ot to publish an
advertisement after contravening
certain provisions of the TP Act.

Disqualification orders
New law

Current law

Section 248 of the ACL will allow
a court to disqualify a person from
managing corporations if it is
satisfied that that the person has
attempted to contravene, or has
been involved in a contravention
of certain provisions of the ACL.

Subsection 86E(1B) of the TP Act
allows a court to disqualify a
person
from
managing
corporations
in
relation
to
contraventions, or involvement in
contraventions,
of
various
consumer
protection-related
provisions of the TP Act.
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Defences
New law

Current law

Divison 6 of the ACL provides
defences to contraventions of
consumer protection provisions in
certain circumstances relating to
the publication of advertisements
or the supply of certain goods or
product related services that were
not compliant with a safety or
information
standard
outside
Australia.

Section 85(3) of the TP Act
provided the same defence in
relation to the publication of
advertisements.
Subsections 85(4) and (5) of the
TP Act provided the same
defence in relation to the supply of
certain goods or product related
services that were not compliant
with a safety or information
standard outside Australia.

Detailed explanation of new law
Civil pecuniary penalties
Details of civil pecuniary penalty provisions
A court may order a person to pay a pecuniary penalty for a contravention of any of
the following provisions:
•

an unconscionable conduct provision in Part 2-2; [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subparagraph 224(1)(a)(i)]

•

a consumer protection provision relating to unfair practices in Part 3-1;
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, subparagraph 224(1)(a)(ii)]

•

a requirement to display a notice relating to the supply of goods or
services under section 66(2); [Schedule 1, item 1: Chapter 5, Part 5-2,
Division 1, subparagraph 224(1)(a)(iii)]

•

a provision relating to unsolicited consumer agreements in Division 2 of Part 3-2;
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, subparagraph 224(1)(a)(iv)]

•

a provision dealing with lay-by agreements; [Schedule 1, item 1: Chapter 5,
Part 5-2, Division 1, subparagraph 224(1)(a)(v)]

•

a contravention of certain provisions dealing with proof of transactions and
itemised bills; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1,
subparagraph 224(1)(a)(vi)]

•

a contravention of certain provisions dealing with prescribed requirements for
warranties and repairs; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1,
subparagraph 224(1)(a)(vii)]

•

a contravention of certain provisions dealing with safety of consumer
goods and product related services; [Schedule 1, item 1: Chapter 5, Part 5-2,
Division 1, subparagraph 224(1)(a)(viii)]
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•

a contravention of certain information standards provisions; [Schedule 1,
item 1: Chapter 5, Part 5-2, Division 1, subparagraph 224(1)(a)(ix)] and

•

failure to respond to a substantiation notice in section or providing false or
misleading information in response to a substantiation notice in sections
220 or 221; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, subparagraph
224(1)(a)(x)]

Liability to pay a civil pecuniary penalty is extended to an attempt to contravene the
above provisions, as well as to any person involved in a contravention. Each act
done or omission made by a person potentially attracts a pecuniary penalty.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, subparagraph 224(1)(b)-(f)]

In circumstances where a single act or omission contravenes two or more provisions,
pecuniary penalty proceedings may be brought in relation to any one of those
provisions, but a person is liable to pay only one pecuniary penalty. [Schedule 1, item
1: Chapter 5, Part 5-2, Division 1, subsection 224(4)]

There are a number of non-exhaustive factors that a court must consider in
determining the amount of the pecuniary penalty, including:
•

the nature and extent of the act or omission and of any loss or damage
suffered as a result of the act or omission;

•

the circumstances in which the act or omission took place; and

•

whether the person has previously been found by the court in proceedings
in relation to consumer protection provision of the ACL or the TP Act to
have engaged in any similar conduct. [Schedule 1, item 1: Chapter 5, Part
5-2, Division 1, subsection 224(2)]

Maximum civil pecuniary penalties
The table in subsection 224(3) provides the maximum civil pecuniary penalties
applicable to contraventions of the ACL. [Schedule 1, item 1: Chapter 5, Part 5-2, Division
1, subsection 224(3)]

General consumer protections
The maximum pecuniary penalty payable for a contravention of an unconscionable
conduct provision in Part 2-2, or a consumer protection provision relating to unfair
practices in Part 3-1 (other than subsection 47(1) is:
•

for bodies corporate — $1.1 million; and

•

for persons other than bodies corporate — $220,000. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 224(3), Items 1 and 2]

The maximum pecuniary penalty payable for a contravention of the multiple pricing
provision in section 47(1) is:
•

for bodies corporate — $5,000; and

•

for persons other than bodies corporate — $1,000. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 224(3), Item 3]

The maximum civil pecuniary penalty for bodies corporate reflects the penalty for a
similar contravention of the NSW FT Act (section 40), which is currently a maximum
of $5,500. The Northern Territory also has an equivalent offence (section 22 NT FT
Act) which has a maximum penalty of $26,000 currently — however, that amount is a
maximum applied across the NT FTA.
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Consumer Guarantees
Consumer guarantees provide rights that accompany the purchase of goods or
services. A failure to comply with a guarantee generally gives rise to specific
remedies provided for in Part 5-4 of the ACL. A failure to comply with a guarantee is
generally not treated as a contravention of the ACL.
A new contravention has been included in the ACL for failure to display a notice
relating to consumer guarantees. This contravention does not exist in State and
Territory laws. The maximum civil pecuniary penalties for failing to display a notice in
the required form are:
•

for bodies corporate — $30,000; and

•

for persons other than bodies corporate — $6,000. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 224(3), Item 4]

As this is a requirement that does not presently exist in the TP Act or the FT Acts, the
maximum penalties have been set by reference to offences for conduct that is likely
to cause comparable damage to consumers, such as failing to comply with disclosure
and other requirements relating to lay-by agreements.
Unsolicited consumer agreements
The maximum pecuniary penalty payable for a contravention of the unsolicited
consumer agreements provisions in Division 2 of Part 3-2 is:
•

for bodies corporate — $50,000; and

•

for persons other than bodies corporate — $10,000. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 224(3), Item 5]

The maximum civil pecuniary penalty for bodies corporate has been drawn from the
range of fines available for similar regimes in the States and Territories. The
maximum amounts in those regimes are:
•

Victoria — $28.036.80;

•

NSW — $11,000;

•

Queensland — $50,000;

•

South Australia — $5,000;

•

Western Australia — $1,000; and

•

the Northern Territory — $130,000.

Lay-by sales
The maximum pecuniary penalty payable for a contravention of the lay-by sales in
Division 3 of Part 3-2 is:
•

for bodies corporate — $30,000; and

•

for persons other than bodies corporate — $6,000. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 224(3), Item 6]
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The maximum civil pecuniary penalty for bodies corporate has been drawn from the
range of fines available for similar regimes in NSW, Victoria and the ACT. Currently
Victoria has a maximum fine of $14,018.40, the ACT has $27,500 and NSW has
$110,000. However, the NSW penalty is applied across a range of a consumer
protection provisions rather than applying only to lay-by sales.
Proof of transactions and itemised bills
The maximum civil pecuniary penalty payable for a contravention of the proof of
transactions and itemised bills provisions in sections 100(1), 100(3), 101(3) and
101(4) is:
•

for bodies corporate — $15,000; and

•

for persons other than bodies corporate — $3,000. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 224(3), Item 7]

The maximum civil pecuniary penalty for bodies corporate is based on the maximum
penalty for a contravention of a similar provision of the Vic FT Act, which currently
has a maximum fine of $14,018.40.
Prescribed requirements for warranties and repairs
The maximum civil pecuniary penalty payable for a contravention of prescribed
requirements for warranties and repairs made under sections 102(2) and 103(2) is:
•

for bodies corporate — $50,000; and

•

for persons other than bodies corporate — $10,000. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 224(3), Item 8]

The maximum civil pecuniary penalty for bodies corporate is based on the current
maximum penalty for a corporation in relation to prescribed warranty under the Qld
FT Act of $50,000.
Safety of consumer goods and product related services
The maximum pecuniary penalty payable for a contravention of the product or
product related services safety standard or interim or permanent ban provisions in
sections 106(1)-(3), 106(5), 107(1)-(2), 118(1)-(3), 118(5), or 119(1)-(2) is:
•

for bodies corporate — $1.1 million; and

•

for persons other than bodies corporate — $220,000. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 224(3), Item 9]

The maximum pecuniary penalty payable relating to notifications of recalls as
required by a compulsory recall notice in section 125(4) is:
•

for bodies corporate — $16,500; and

•

for persons other than bodies corporate — $3,300. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 224(3), Item 10]

The maximum pecuniary penalty payable for non-compliance with a recall notice for
consumer goods in section 127(1) or (3) is:
•

for bodies corporate — $1.1 million; and

•

for persons other than bodies corporate — $220,000. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 224(3), Item 11]
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The maximum pecuniary penalty payable for notification of voluntary recalls and
reporting of consumer goods or product related services associated with death or
serious injury in sections 128(2) or (6), 131(1) or 132(1) is:
•

for bodies corporate — $16,500; and

•

for persons other than bodies corporate — $3,300. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 224(3), Item 12]

Information standards
The maximum pecuniary penalty payable for non-compliance with an information
standard in sections 136(1)-(3), 137(1) and (2) is:
•

for bodies corporate — $1.1 million; and

•

for persons other than bodies corporate — $220,000. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 224(3), Item 13]

Substantiation notices
The maximum civil pecuniary penalty payable for failure to respond to a
substantiation notice in section 221 is:
•

for bodies corporate — $16,500; and

•

for persons other than bodies corporate — $3,300. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 224(3), Item 14]

The maximum civil pecuniary penalty payable for providing false or misleading
information in response to a substantiation notice in section 222 is:
•

for bodies corporate — $27,500; and

•

for persons other than bodies corporate — $5,500. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 224(3), Item 15]

Parallel criminal and civil prohibitions
Section 4C of the Crimes Act 1904 provides some protection against double jeopardy
where an act or omission constitutes an offence under two or more laws of the
Commonwealth or under both a law of the Commonwealth and at common law.
However, this protection does not extend to liability for civil penalties. To address
concerns regarding parallel criminal and civil schemes, most Federal legislation
containing such schemes provides for statutory bars to proceedings and such bars
are included in the ACL, based on section 76F of the TP Act.
Section 258 provides that where substantially the same conduct is a civil
contravention and an offence, the court will be prevented from making a pecuniary
penalty if the person has already been convicted of an offence. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 225(1)]

Further, proceedings for a pecuniary penalty order against a person for a
contravention of the ACL is stayed if criminal proceedings are started or have already
been started for an offence, and the offence is constituted by conduct that is
substantially the same as the conduct alleged to constitute the contravention. The
pecuniary penalty proceedings will be able to be resumed if the person is not
convicted of the offence. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, subsection
225(2)]
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Criminal proceedings may be started against a person for conduct that is
substantially the same as a consumer protection contravention regardless of whether
a pecuniary penalty order has been made against the person in respect of the
contravention. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, subsection 225(3)]
Evidence of information given or of documents produced will not be admissible in
criminal proceedings against the individual if the individual gave the evidence or
produced the documents in proceedings for a pecuniary penalty order against the
individual for a contravention and the conduct constituting the criminal and consumer
protection pecuniary penalty contravention is substantially the same. This does not
apply to a criminal proceeding in respect of the falsity of the evidence given by the
individual in the proceedings for the pecuniary penalty order. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, subsection 225(4)]

Criminal proceedings may be undertaken after civil proceedings to ensure that civil
remedies do not preclude later criminal penalties from being imposed, and it is usual
to stay the civil proceedings until the criminal proceedings are completed after which
time, if the defendant is convicted of the criminal offence, the civil proceedings are
terminated. Part 9.4B of the Corporations Act contains equivalent provisions.
Other provisions relating to civil pecuniary penalties
The court may relieve a person either wholly or partly from liability to pay a pecuniary
penalty under section 257 for a contravention of the ACL if it appears that the person
has acted honestly and reasonably in the circumstances. This replicates section
85(7) of the TP Act. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 226]
The court must also give preference to compensation for affected parties over
imposing a penalty. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 1, section 227]
Regulators may take action seeking a civil pecuniary penalty for 6 years from the
date of the alleged contravention, replicating section 77 of the TP Act. [Schedule 1,
item 1: Chapter 5, Part 5-2, Division 1, section 228]

A body corporate must not indemnify a person from a liability to pay a civil pecuniary
penalty. Such indemnification is subject to a penalty of $2,750. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 1, section 229]

Anything that purports to indemnify a person in contravention of section 263 is void.
However, section 263 does not authorise anything that would otherwise be unlawful.
This section replicates section 77B of the TP Act. [Schedule 1, item 1: Chapter 5, Part 5-2,
Division 1, section 230]

An individual convicted of unlawfully indemnifying a person, or inciting a person to do
so, under Part 11.4 of the Criminal Code can be convicted of an offence with a
penalty of $550, replicating section 77C of the TP Act. [Schedule 1, item 1: Chapter 5,
Part 5-2, Division 1, section 231]

Injunctions
Section 232 confers a wide power on the court to grant an injunction in whatever
terms it considers appropriate if it is satisfied that a person has engaged in, or is
proposing to engage in, conduct that would amount to a contravention (or
involvement in a contravention) of Chapters 2, 3 or 4 of the ACL. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 2, section 232]
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Injunctions are also available for applying or relying on (or purporting to apply or rely
on) a declared unfair contract term under section 288, even though such use of an
unfair term is not a ‘contravention’ of the ACL as such. [Schedule 1, item 1: Chapter 5,
Part 5-2, Division 2, subsection 232(3)]

Injunctions are available either on application by private parties or a regulator.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 2, subsection 232(2)]

The court’s ability to grant an injunction is very broad and can be exercised:
•

In relation to restraining injunctions:
– whether or not it appears that the person will engage in the
conduct again (or continue to engage in the conduct);
– whether or not the person has previously engaged in such
conduct; and
– whether or not there is imminent danger of substantial
damage to another person if the conduct is engaged in.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 2, subsection
232(4)]

•

In relation to performance injunctions:
– whether or not it appears that the person intends to refuse
or fail again (or continue to fail or refuse) to do the act or
thing;
– whether or not the person has previously refused or failed
to do the act or thing; and
– whether or not there is imminent danger of substantial
damage to another person if the person refuses or fails to
do the act or thing. [Schedule 1, item 1: Chapter 5, Part 5-2,
Division 2, subsection 232(7)]

In relation to performance injunctions, an indicative list of types of performance
injunctions has been added to assist lower courts and tribunals in the exercise of
their functions under the ACL. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2, subsection
232(6)]

Consent injunctions
Where an application for an injunction has been made under section 232, section
233 allows a court to grant an injunction where all parties consent without the
requirements in section 232(1) that a court be satisfied that the person has engaged
or is proposing to engage in conduct contravening (or being involved in a
contravention) of the ACL. This allows court cases to be settled by agreement in a
timely manner if the possibility arises. This power is similar to that in section 80(1AA)
of the TP Act. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2, section 233]
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Interim injunctions
Recognising that proceedings can be lengthy and that, for example, conduct may
need to be restrained in the meantime, a court has the power to issue an interim
injunction during a proceeding in which an application for an injunction is made under
section 232. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2, section 234]
A person applying for an interim injunction may be required to undertake to pay such
compensation to an adversely affected party as the court sees fit. Section 234(2)
provides a specific exemption to such a requirement for a regulator or the
responsible Minister. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2, subsection 234(2)]
A court may vary or discharge an injunction that it has granted under Division 2 of
Part 5-1. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2, section 235]
Damages
Where a person contravenes a provision of Chapter 2 or 3 and another person
suffers loss or damage because of that conduct, the other person may recover the
amount of loss or damage against the person or any person involved in the
contravention. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 2, section 236]
Actions for damages must be commenced within 6 years after the day on which the
cause of action accrued (when the loss or damage occurred). [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 3, subsection 236(2)]

Compensation orders
Compensation for parties to a proceeding
Section 237 allows any person who has suffered loss or damage (or a regulator on
their behalf) to seek compensatory orders after a finding of a contravention, whether
by way of motion during proceedings after such a finding, or as a separate,
subsequent proceeding.
If a court finds that the conduct of a person was in contravention of the ACL or their
conduct that constitutes applying or relying on, or purporting to apply or rely on, a
term of a consumer contract that has been declared under section 249 to be an
unfair term — the court may make such order or orders as it thinks appropriate
against the person who engaged in the conduct, or a person involved in that conduct
on application of:
•

a person who has suffered or is likely to suffer loss or damage as a result;
or

•

a regulator on behalf of one or more persons who have suffered or is
likely to suffer loss or damage as a result. [Schedule 1, item 1: Chapter 5,
Part 5-2, Division 4, subsection 237(1)]

If a court finds, in a proceeding under the ACL, that a person who is a party to the
proceeding has suffered, or is likely to suffer, loss or damage because of the conduct
of another person in contravention of the ACL or their conduct that constitutes
applying or relying on, or purporting to apply or rely on, a term of a consumer
contract that has been declared under section 249 to be an unfair term — the court
may make such order or orders as it thinks appropriate against the person who
engaged in the conduct, or a person involved in that conduct. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 4, subsection 238(1)]
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Under both sections 237 and 238, the order made must be one that the court
considers will compensate the injured person in whole or in part for the loss or
damage or prevent or reduce the loss or damage. [Schedule 1, item 1: Chapter 5, Part
5-2, Division 4, subsections 238(2)]

In relation to section 238, actions must be commenced within 6 years of the date the
cause of action relating to the conduct accrued. [Schedule 1, item 1: Chapter 5, Part 5-2,
Division 4, subsections 238(3)]

Kinds of orders that may be made
Section 243 sets out a non-exhaustive list of orders of redress that can be made, but
does not limit the types of orders that can be made under section 237 or 238.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 4, section 243]

The kinds of orders that can be made against a person (the respondent) to redress
loss or damage suffered by a person (the ‘injured person’) include the following:
•

an order declaring the whole or any part of a contract made between the
respondent and the injured person, or a collateral arrangement relating to
such a contract to be void; and, if the court thinks fit—to have been void
from the beginning or void at all times on and after such date as is
specified in the order (which may be a date that is before the date on
which the order is made); [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
paragraph 243(a)]

•

an order varying such a contract or arrangement in such manner as is
specified in the order; and, if the court thinks fit—declaring the contract or
arrangement to have had effect as so varied on and after such date as is
specified in the order (which may be a date that is before the date on
which the order is made); [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
paragraph 243(b)]

•

an order refusing to enforce any or all of the provisions of such a contract
or arrangement; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
paragraph 243(c)]

•

an order directing the respondent to refund money or return property to
the injured person; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
paragraph 243(d)]

•

an order directing the respondent to pay the injured person the amount of
loss or damage; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
paragraph 243(e)]

•

an order directing the respondent, at his or her own expense, to repair, or
provide parts for, goods that had been supplied under the contract or
arrangement to the injured person; [Schedule 1, item 1: Chapter 5, Part 5-2,
Division 4, paragraph 243(f)]

•

an order directing the respondent, at his or her own expense, to supply
specified services to the injured person; and [Schedule 1, item 1: Chapter 5,
Part 5-2, Division 4, paragraph 243(g)]
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•

an order, in relation to an instrument creating or transferring an interest in
land (within the meaning of section 1), directing the respondent to execute
an instrument that: varies, or has the effect of varying, the first mentioned
instrument; or terminates or otherwise affects, or has the effect of
terminating or otherwise affecting, the operation or effect of the first
mentioned instrument. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
paragraph 243(h)]

Other provisions relating to compensatory orders
In a proceeding for:
•

recovery of a civil pecuniary penalty;

•

an injunction;

•

non-punitive orders;

•

adverse publicity orders; or

•

a disqualification order:

a person has been found to have contravened a provision (or been involved in a
contravention) of Chapter 2, 3 or 4 — a finding of fact made in those proceedings is
prima facie evidence of that fact in a proceeding for compensation orders under
subsection 271(1), and can be proved by production of a document under the seal of
the court that made the finding. [Schedule 2, Item 1: Part XI, Division 7, section 137H]
A court can make an order under Part 5-2, Division 4, Subdivision A or B of the ACL
whether or not the court has granted an injunction under Division 4 of Part 5-2 or has
made an order under sections 236 (actions for damages), 246 (non-punitive orders),
247 (adverse publicity orders) or 248 (disqualification orders). [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 4, section 244)]

The powers relating to compensatory orders and orders for non-party redress do not
limit the generality of the injunctive powers under the ACL. [Schedule 1, item 1: Chapter
5, Part 5-2, Division 4, section 245]

Reduced compensation in safety defective goods actions
The amount of loss or damage recoverable in a safety defective goods action
brought under the manufacturers’ liability regime may be reduced by contributory
acts or omissions of the person suffering the loss or damage in question. [Schedule 2,
item 1: Part XI, Division 7, section 137A]

Loss or damage suffered because of injuries
The amount of loss or damage recoverable as a result of an injury to an individual
under a safety defective goods action is reduced if an act or omission of the injured
individual contributed to (but not necessarily the sole cause of) the loss or damage in
question. The amount recoverable is also reduced if another person who the injured
individual is responsible for, had contributed to that loss or damage. [Schedule 2, Item
1: Part XI, Division 7, subsection 137A(1)]

The amount which the loss or damage is reduced by will depend on what the court
considers is fit, having regard to the injured individual’s share in the responsibility for
the loss or damage. This could result in the amount which is recoverable being
reduced to zero (that is, no compensation can be recovered). [Schedule 2, Item 1: Part
XI, Division 7, subsection 137A(2)]
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The amount of loss or damage recoverable as a result of damage or destruction to
goods (other than to goods containing a safety defect), land, buildings or fixtures
under a safety defective goods action, is reduced if an act or omission of the person
suffering the loss or damage in question (the first person) had contributed to (but
need not be the sole cause of) such loss or damage. The amount recoverable is also
reduced if another person (the second person) for who the first person is responsible
had contributed to that loss or damage. [Schedule 2, Item 1: Part XI, Division 7, subsection
137A(2)]

The amount by which the loss or damage is reduced will depend on what the court
considers is fit after having regard to the first person’s share in the responsibility for
the loss or damage. This could mean the amount recoverable is reduced to zero.
[Schedule 2, Item 1: Part XI, Division 7, subsection 137A(2)

Orders for non-party consumers
Enforcement proceedings are defined as proceedings for an offence against
Chapter 4 or a proceeding instituted under Chapter 5 of the ACL (except sections
238 and 239). [Schedule 1, item 1: Chapter 1, section 2]
Non-party consumers are those persons who have not been party to an
enforcement proceeding in relation to the particular conduct or to an enforcement
proceeding in relation to the particular declared unfair term of a consumer contract.
[Schedule 1, item 1: Chapter 1, section 2]

Where a person:
•

engages in conduct in contravention of the prohibition on misleading and
deceptive conduct or an unconscionable conduct provision in Chapter 2;

•

engages in conduct in contravention of a specific consumer protection
provision relating to unfair practices in Part 3-1 or commits an offence
against Chapter 4; or

•

is a party to a consumer contract and are advantaged by a term in relation
to which the court has made a declaration under section 249; and:

•

the contravening conduct or declared term caused or is likely to cause
loss or damage to a class of persons and the class of persons includes
non-party consumers,

the court may make such orders to redress the non-party consumers (other than an
award of damages) as it thinks appropriate. [Schedule 1, item 1: Chapter 5, Part 5-2,
Division 4, section 239]

The orders that may be made are against the person who engaged in or was
involved in the contravention or alternatively, as the case may be, the party to a
contract who is advantaged by a declared term. [Schedule 1, item 1: Chapter 5, Part 5-2,
Division 4, subsection 239(2)]

Such orders may only be made under subsection 273(1) if they will:
•

redress, in whole or in part, the related loss or damage to the non-party
consumers; or

•

prevent or reduce the loss or damage suffered or likely to be suffered by
the non-party consumers:

in relation to the contravening conduct or declared term. [Schedule 1, item 1: Chapter 5,
Part 5-2, Division 4, subsection 239(3)]
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An application seeking an order can be made even if enforcement proceedings have
not been instituted. As such, a regulator can take action for redress for non-parties
without previously taking other action in relation to the contravening conduct or
declared term. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4, subsection 242(1)]
An application seeking an order can be made at any time within six years after the
day on which the cause of action that relates to the contravening conduct accrues or
the declaration relating to a term in a consumer contract is made. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 4, subsection 239(4)]

In determining whether to make an order to redress non-party consumers, the court
may have regard to the conduct of the person (engaging in the contravening conduct
or party to a consumer contract advantaged by the declared term) and of the
non-party consumers since the contravention or declaration was made. This ensures
that the court may consider particularly whether the person has already provided
some redress for the loss or damage to the non-party consumers. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 4, subsections 240(1) and (2)]

In determining whether to make an order, the court does not need to make a finding
about which specific persons are non-party consumers, nor the exact loss or damage
suffered or likely to be suffered by such persons. [Schedule 1, item 1: Chapter 5, Part 5-2,
Division 4, subsections 240(3)]

A non-party consumer is bound by an order if he or she accepts the redress,
prevention or reduction of the loss or damage suffered or likely to be suffered in
relation to the contravening conduct or declared term in accordance with the order.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 4, subsections 241(1)]

A non-party consumer can only accept one order for redress under section 272(1)
and the non-party consumer cannot make any other claim, action or demand in
relation to the loss or damage. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
subsections 241(3)]

Kinds of orders that may be made
Section 243 sets out a non-exhaustive list of orders to redress non-party consumers
that can be made but does not limit the types of orders that can be made under
section 239(1). [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4, section 243]
The kinds of orders that can be made against a person (the respondent) to redress
loss or damage suffered by a non-party consumer include the following:
•

an order declaring the whole or any part of a contract made between the
respondent and a non-party consumer referred to in that subsection, or a
collateral arrangement relating to such a contract to be void; and, if the
court thinks fit—to have been void from the beginning or void at all times
on and after such date as is specified in the order (which may be a date
that is before the date on which the order is made); [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 4, subsection 243(a)]

•

an order varying such a contract or arrangement in such manner as is
specified in the order; and, if the court thinks fit—declaring the contract or
arrangement to have had effect as so varied on and after such date as is
specified in the order (which may be a date that is before the date on
which the order is made); [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
subsection 243(b)]
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•

an order refusing to enforce any or all of the provisions of such a contract
or arrangement; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
subsection 243(c)]

•

an order directing the respondent to refund money or return property to
non-party consumers; [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
subsection 243(d)]

•

an order directing the respondent to pay the injured person an amount in
respect of loss or damage suffered; [Schedule 1, item 1: Chapter 5, Part 5-2,
Division 4, subsection 243(e)]

•

an order directing the respondent, at his or her own expense, to repair, or
provide parts for, goods that had been supplied under the contract or
arrangement to non-party consumers; [Schedule 1, item 1: Chapter 5, Part
5-2, Division 4, subsection 243(f)]

•

an order directing the respondent, at his or her own expense, to supply
specified services to non-party consumers; and [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 4, subsection 243(g)]

•

an order, in relation to an instrument creating or transferring an interest in
land (within the meaning of section 1), directing the respondent to execute
an instrument that: varies, or has the effect of varying, the first mentioned
instrument; or terminates or otherwise affects, or has the effect of
terminating or otherwise affecting, the operation or effect of the first
mentioned instrument. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 4,
subsection 243(h)]

Non-punitive orders
Section 246 allows a court, on application of a regulator, to make a non-punitive
order where a person has contravened the ACL. A non-punitive order includes:
•

a service order related to the conduct for community benefit;

•

an order to ensure conduct does not occur for a period;

•

an order requiring the disclosure of information; or

•

an order requiring an advertisement to be published. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 5, subsection 246]

It will be open to the court to make a non-punitive order on application of a regulator,
where a person has engaged in contravening conduct, that is, has contravened a
provision of Chapters 2, 3 or 4 of the ACL. A court may also make a non-punitive
order where a person has been involved in a contravention of these provisions.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 5, subsection 246(1)]

A service order related to the conduct for community benefit is an order that requires
a person who has contravened the ACL to perform a service for the benefit of the
community, or a section of the community.
The order is directed at redressing the
harm caused in the community as a result of the contravention, and at encouraging
future compliance with the ACL. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
subsection 246(2)(a)]
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As the order is non-punitive in nature, the service the contravening party is required
to undertake should be reasonably related to the conduct that contravened the ACL.
Example 1.15
A service order related to the conduct for community benefit could be
an order that requires a person who has made false representations to
make available a training video which explains advertising obligations
under the ACL or an order that requires a person who has engaged in
misleading or deceptive conduct in relation to a particular product to
conduct a community awareness program to address the needs of
consumers when purchasing that product.

An order to ensure conduct does not occur for a period is an order which is designed
to impose control over aspects of the conduct of the party in contravention of the Act.
It is directed at achieving a change in the organisational or corporate culture to
prevent a repetition of the contravention and to ensure future self-regulation. An
order to ensure conduct does not occur for a period is aimed at the internal
operations, management and environment of the corporation in addressing the areas
of non-compliance. As the order is non-punitive in nature, it should be directly or
reasonably related to the conduct that contravened the ACL. The period for such an
order may not exceed three years. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5,
subsection 246(2)(b)]

Examples of an order to ensure conduct does not occur for a period include:
•

an order requiring a corporation to develop a compliance plan;

•

an order requiring the provision of education and training for employees
and managers as to their obligations and responsibilities under the ACL;
and

•

an order requiring the corporation to undertake a revision of their internal
operations and control methods to address the contravention of the ACL.

An order requiring the disclosure of information requires a person who has
contravened to Act to disclose information in relation to the contravention that he or
she may have in their possession, or may have access to. An order requiring the
disclosure of information is directed at redressing the harm caused by a
contravention of the Act by providing information to business and consumers.
[Schedule 1, item 1: Chapter 5, Part 5-2, Division 5, subsection 246(2)(c)]

An order requiring an advertisement to be published, or a corrective advertising
order, requires a person who has contravened the Act to publish an advertisement
which addresses the contravention of the Act. A corrective advertising order is
directed at redressing the harm caused by the contravention. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 5, subsection 246(2)(d)]

Adverse publicity orders
Section 247 allows the court, on application of a regulator, to make an adverse
publicity order, which is a punitive order, where a person has contravened a provision
of Part 2-2, Chapter 3 or sections 221 or 222 or is guilty of an offence under Chapter
4. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5, section 247]
An adverse publicity order requires a person to disclose information that he or she
has in their possession, or have access to, and publish at their own expense, an
advertisement. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5, section 247(2)]
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An example of an adverse publicity order is that the corporation is ordered to
publicise the fact that it has breached the ACL, and details of what it has been
ordered to do. The order is punitive in nature and is aimed at deterring future
contraventions and encouraging compliance.
Disqualification orders
A court may order that a person is disqualified from managing corporations, for a
period the court considers appropriate, for a contravention, or being involved in a
contravention, of the following provisions:
•

an unconscionable conduct provision in Part 2-2;

•

a consumer protection provision relating to unfair practices in Part 3-1;

•

a provision relating to consumer transactions in Division 2 of Part 3-2;

•

product safety provisions in subsections 104(1)-(4), 105(1) and (2), 116(1)-(4),
117(1)(2), 123(4), 125(1) or (3), 126(2) or (6), 130(1) or 131(1);

•

information standards provisions in subsections 135(1)-(3) and 136(1) and
(2); and

•

an offence provision in Chapter 4.
if the court is satisfied that such an order it is justified. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 5, section 248]

A disqualification order is not available in relation to the misleading and deceptive
conduct provision in section 16 since that provision does not purport to create any
liability but establishes a norm of conduct. Other remedies are available for failing to
observe that norm of conduct, including injunctions, publication orders, damages and
remedial orders.
In determining whether a disqualification order is justified, the court is not limited to
considering particular matters, but may have regard to a person’s conduct in relation
to the management of a business or corporation, and any other matters the court
considers appropriate. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 5, subsection 248(2)]
A person cannot refuse to comply with a requirement in a proceeding arising out of
the ACL or a requirement under the ACL to:
•

answer a question or give information;

•

produce a document or any other thing; or

•

do any other act:
on the ground that doing so may tend to expose the person to a
disqualification order under section 248. [Schedule 1, item 1: Chapter 5, Part
5-2, Division 5, section 249]
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This provision is required to ensure that persons who are capable of providing
assistance to regulators in respect of their investigations are not capable of
frustrating those investigations by claiming a privilege against exposure to a penalty.
Prior to the High Court decision in Rich and another v Australian Securities and
Investments Commission18, disqualification orders were considered to be protective
in nature rather than constituting a penalty. Section 249 is required to reverse the
effect of that case such that a person is not capable of claiming that he or she is
entitled to refuse to do certain things because it may expose them to a ‘penalty’.
Corporations Act
A new section 206 EA is inserted into the Corporations Act for the purposes of
disqualifying a person from managing a corporation with respect to a contravention of
the ACL or CC Act, along with consequential amendments to section 1349 of the
Corporations Act, which deals with the disqualification of persons from managing a
corporation with respect to contraventions of the ASIC Act. [Schedule 3, items 32-35]
Defences
Section 251 provides that in relation to a proceeding under Part 5-2 of the ACL in
relation to a contravention of Part 2-1 or 2-2 or Chapter 3, if the contravention was
committed by the publication of an advertisement, it is a defence if the defendant
proves that:
•

he, she or it is in the business of publishing or arranging the publication of
advertisements;

•

he, she or it received the advertisement for publication in the ordinary
course of business; and

•

he, she or it did not know, and had no reason to suspect, that publication
of the advertisement would amount to a contravention. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 6, section 251]

Section 251 ensures that publishers are not liable for breaches in advertisements
they publish as part of their business unless they have knowledge of, or should have
known, that the advertisement would contravene the ACL. It would be far too
onerous to require publishers to actually verify the content, and potentially seek legal
advice on, the legality of every advertisement they publish.

18

(2004) 209 ALR 270.
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Section 252 provides that in relation to a proceeding under Part 5-2 of the ACL in
relation to a contravention of Part 2-1 or 2-2 or Chapter 3, if the contravention was
committed by the supplying of consumer goods that:
•

did not comply with a safety standard; or

•

were supplied by a supplier who did not comply with an information
standard for such goods:

it is a defence if the defendant proves that:
•

the goods were acquired for the purpose of resupply;

•

the goods were acquired from a person carrying on business in Australia
(other than as an agent of an overseas supplier); and

•

either:
– the defendant did not know and could not with reasonable
diligence have ascertained the non-compliance with the
safety standard or that he or she was not complying with
an information standard; or
– the defendant relied in good faith on a representation by
the person from whom he or she acquired the goods that
there was no safety or information standard for such
goods. [Schedule 1, item 1: Chapter 5, Part 5-2, Division 6,
section 252]

In order to rely on the defence:
•

the court must give leave; or

•

the defendant has, not later than seven days before the day on which the
hearing of the proceedings commences, served the person commencing
the proceedings a written notice identifying the person from whom he or
she acquired the consumer goods in question.
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Section 254 provides that in relation to a proceeding under Part 5-2 in relation to a
contravention of Part 2-1 or 2-2 or Chapter 3 and the contravention was committed
by the supplying of product related services that:
•

did not comply with a safety standard; or

•

were supplied by a supplier who did not comply with an information
standard for such product related services:

it is a defence if the respondent proves that:
•

the product related services were acquired for the purpose of resupply;

•

the product related services were acquired from a person carrying on
business in Australia (other than as an agent of an overseas supplier);
and

•

either:
– the respondent did not know and could not with reasonable
diligence have ascertained the non-compliance with the
safety standard or that he or she was not complying with
an information standard; or
– the respondent relied in good faith on a representation by
the person from whom he or she acquired the product
related services that there was no safety or information
standard for such goods.
In order to rely on the defence:

•

the court must give leave; or

•

the defendant has, not later than seven days before the day on which the
hearing of the proceedings commences, served the person commencing
the proceedings a written notice identifying the person from whom they
acquired the product related services in question. [Schedule 1, item 1:
Chapter 5, Part 5-2, Division 6, section 254]
Example 1.16
For example, if there was a blind cord installation safety standard and a
person purchased new blinds ‘installed’ from a retailer of blinds, but the
retailer engaged a separate company to do the installation, the retailer
may be able to avail itself of the defence in appropriate circumstances.

Application and transitional provisions
The ACL will commence on the later of 1 January 2011 or the commencement of
Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Bill 2009
(the first ACL Bill).
Chapter 5, Part 5-2 of the ACL applies to all relevant conduct occurring in trade or
commerce on or after 1 January 2011.
Conduct occurring prior to 1 January 2011 will remain subject to the repealed (and
saved, for those purposes) provisions in the TP Act or the relevant FT Act of a State
or Territory. [Schedule 7, item 6]
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The TP Act, as in force immediately before the commencement of the ACL,
continues to apply to or in relation to any proceedings under or in relation to that Act,
which were commenced, but not concluded, before that commencement. [Schedule 7,
item 7]

The Governor-General may make regulations prescribing matters of a transitional,
application or saving nature in relation to the amendments and repeals made by the
Schedules to this Act. [Schedule 7, item 12]
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Part 5-3 Country of origin representations
Outline of Part
The ACL provides a specific methodology for determining whether claims about the
country of origin of goods are false, misleading or deceptive.
Claims that meet the criteria set out in Part 5-3 of the ACL cannot be found to be
false, misleading or deceptive in action brought under the prohibitions in the ACL on
misleading or deceptive conduct, or false or misleading representations.

Context of amendments
Currently, Part V, Division 1AA of the Trade Practices Act 1974 (TP Act) provides
that certain country of origin representations made about goods do not contravene
section 52 (which deals with misleading or deceptive conduct), subsections 53(a) or
53(eb) or paragraph 75AZC(1)(a) (which all deal with false or misleading
representations).
Division 1AA of Part V of the TP Act was first inserted in 1998. Division 1AA was
subsequently amended in 2001.
‘Australian made’ or ‘made in Australia’ are examples of unqualified origin claims.
Prior to 1998 the TP Act regulated claims of origin solely through the general
prohibitions on misleading or deceptive conduct, or false or misleading
representations, contained in the consumer protection provisions in Part V of the TP
Act.
Prior to December 1994, an ‘essential character test’, based on the judicial
interpretation of relevant provisions of the TP Act, was used to determine whether a
product could be labelled as ‘made in Australia’ or ‘Australian made’. However, in
December 1994, the Federal Court handed down a decision which effectively
rejected the ‘essential character’ test, QDSV Holdings Pty Ltd v Trade Practices
Commission ATPR 41-432 (1995), (the Bush Friends case). The ruling interpreted
the relevant provisions of the TP Act in a restrictive manner, resulting in many firms,
including many Australian Made logo licensees, being potentially excluded from
labelling their products as Australian made.
These problems were compounded by a subsequent Federal Court decision,
Australian Competition and Consumer Commission v Lovelock Luke [1987] 1100
FCA (the Email case), which, in deciding that certain air conditioners could be
labelled ‘made in Australia’, expressly avoided setting down strict criteria for
determining the validity of origin claims. The Court held that such cases should be
resolved on a case-by-case basis. This represented a considerable impediment to
compliance.
In response to the Bush Friends case and the Email case, the then Government
introduced Part V, Division 1AA of the TP Act in order to provide clear, objective
criteria against which to assess claims about .
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In July 2009, in signing the Intergovernmental Agreement for the Australian
Consumer Law (IGA), the Council of Australian Governments (COAG) agreed that
the whole of Part V of the TP Act, including the country of origin provisions, will be
included in the ACL.

Summary of new law
Part 5-3 of the ACL provides a defence against action under section 19 or
subsections 29(a) of 29(k) or paragraphs 151(1)(a) or 151(1)(k) of the ACL to
allegations that claims about the country of origin of goods are false, misleading or
deceptive.
The ACL apply in respect of claims about:
•

goods being ‘made in’ a specified country;

•

goods being the ‘produce of’ of a specified country;

•

goods, or ingredients or components being ‘grown in’ a specified country,
where no other representation is made about the country or origin of the
goods; and

•

claims of origin based on use of a logo prescribed pursuant to the ACL.

The defences in Part 5-3 can be relied upon provided that the goods about which a
claim is made meet the prescribed criteria set out in that Part.
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Comparison of key features of new law and current law
New law

Current law

A person does not contravene
sections 19, 29(1)(a) or (k) or
151(1)(a) or (k) only by making a
representation as to the country of
origin of goods provided that the
goods have been substantially
transformed in that country and
50% or more the cost of producing
or manufacturing the goods
occurred in that country.

Section 65AB of the TP Act
provides a defence against
contraventions of sections 52,
53(a) or (eb) or 75AZC(1)(a)(i) of
that
Act
in
respect
of
representation as to the country of
origin of goods provided that the
goods have been substantially
transformed in that country and
50% or more the cost of producing
or manufacturing the goods
occurred in that country.

A person does not contravene
sections 19, 29(1)(a) or (k) or
151(1)(a) or (k) only by making a
representation that goods are the
produce of a particular country
provided that the country was the
country of origin of each
significant
ingredient
or
component of the goods and all,
or virtually all processes involved
in the production or manufacture
of the goods happened in that
country.

Section 65AC of the TP Act
provides a defence against
contraventions of sections 52,
53(a) or (eb) or 75AZC(1)(a)(i) of
that
Act
in
respect
of
representations that goods are the
produce of a particular country
provided that the country was the
country of origin of each
significant
ingredient
or
component of the goods and all,
or virtually all processes involved
in the production or manufacture
of the goods happened in that
country.

A person does not contravene
section 19, 29(1)(a) or (k) or
151(1)(a) or (k) only by making a
representation as to the country of
origin of goods by means of a logo
specified in the regulations
provided that the goods have
been substantially transformed in
the country represented by the
logo
and
the
prescribed
percentage of the cost of
producing or manufacturing the
goods happened in that country.

Section 65AD of the TP Act
provides a defence against
contraventions of sections 52,
53(a) or (eb) or 75AZC(1)(a)(i) of
that
Act
in
respect
of
representations as to the country
of origin of goods by means of a
logo specified in the regulations
provided that the goods have
been substantially transformed in
the country represented by the
logo
and
the
prescribed
percentage of the cost of
producing or manufacturing the
goods happened in that country.
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New law

Current law

A person does not contravene
section 19, 29(1)(a) or (k) or
151(1)(a) or (k) only by making a
representation that goods were
grown in a particular country
provided that each significant
ingredient or component of the
goods was grown in that country
and all, or virtually all processes
involved in the production or
manufacture happened in that
country.

No equivalent
law.

Commonwealth

A person does not contravene
section 19, 29(1)(a) or (k) or
151(1)(a) or (k) only by making a
representation that ingredients or
components of ingredients were
grown in a particular country
provided that each ingredient or
significant component that is
claimed to be grown or processed
in that country was grown or
processed only in that country and
50% or more of the total weight of
the goods is comprised of
ingredients or components that
were grown or processed only in
that country.

No equivalent
law.

Commonwealth

Detailed explanation of new law
Part 5-3 of the ACL provides that certain claims about the country of origin of goods
do not contravene the civil or criminal provisions of the ACL dealing with misleading
or deceptive conduct or false or misleading representations. [Schedule 1, item 1:
Chapter 5, Part 5-3, section 254]

A person who seeks to rely on these defences bears an evidential burden in
proceedings under the ACL [Schedule 1, item 1: Chapter 5, Part 5-3, section 258].
Evidential burden is defined as the burden of adducing or pointing to evidence that
suggests a reasonable possibility that the matter exists or does not exist [Schedule 1,
item 1: Chapter 1, section 2].
The defences do not apply to claims about the place or region of origin of goods that
do not refer to a particular country. For example, the defence does not apply in
respect of claims that a product is ‘made in Tasmania’ or ‘produce of California’.
Origin claims that do not specify a country are still subject to sections 19, 29 and 151
of the ACL.
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Representations as to country of origin
The concept of a ‘representation’ is not defined in the ACL. A representation of origin
includes, but is not limited to, oral or pictorial representations (and any combination
thereof) affixed to a good or promotional material associated with a good. It does not
include goods where the representation is an integral element of the good.
Example 1.17
A t-shirt with a ‘made in Australia’ label sewn into it is carrying a
country of origin representation while a T-shirt with the word ‘Australia’
emblazoned on it as part of the design is not making a country of origin
representation.

Item 1 in the table at section 255 provides that a representation as to the country of
origin of goods does not contravene the ACL false, misleading or deceptive conduct
provisions provided that:
•

the goods have been ‘substantially transformed’ in that country; and

•

50 per cent or more of the cost of producing or manufacturing the goods is
attributable to production or manufacturing processes that occurred in that
country [Schedule 1, item 1: Chapter 5, Part 5-3, subsection 255(1)].

Table item 1 does not apply if the representation takes the grammatical form of a
representation that the goods are ‘produce of’ or ‘grown in’ a particular country.
Representations that take these, or in the case of ‘product of’, variations of these,
grammatical forms are dealt with in table items 2 and 3 of section 255.
The regulations may prescribe general rules for attributing costs of production to the
country indicated by a country of origin representation. Such regulations may clarify
the working of the production cost test and can address uncertainty as to how costs
are attributed throughout the production chain. [Schedule 1, item 1: Chapter 5, Part 5-3,
subsection 257(1)]

Use of this regulation making power will be on an equal national treatment basis,
namely that the same rules will be used to allocate cost of production to Australia
business as are used to allocate costs of production to overseas businesses.
Regulations made under this power will not be able to discriminate between countries
or classes of countries. [Schedule 1, item 1: Chapter 5, Part 5-3, subsection 257(2)]
Substantial transformation
The ACL provides a definition for substantially transformed. The test is that a
good must undergo a fundamental change, in the country indicated in the
representation, to how it looks, operates or to its purpose, for a substantial
transformation to have occurred. [Schedule 1, item 1: Chapter 5, Part 5-3, subsection 255(2)]
Example 1.18
Examples of substantial transformation include the growing of wheat
from seed, the sewing of cloth into a shirt, or the moulding of sheet
metal into a car panel.

Section 255 provides a regulation making power that can exclude from the definition
of substantial transformation certain manufacturing or production processes that are
not fundamental changes. [Schedule 1, item 1: Chapter 5, Part 5-3, paragraph 255(3)(a)]
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Section 255 also provides a regulation making power that can include examples of
types of production or manufacturing processes that are fundamental changes for the
purpose of the substantial transformation test. [Schedule 1, item 1: Chapter 5, Part 5-3,
paragraph 255(3)(b)]

Regulations made under subsection 255(3) are intended to clarify the application of
the substantial transformation test. Regulations may be made in relation to particular
goods or classes of goods.
Cost of producing or manufacturing goods
Section 256 of the ACL defines the total cost of producing or manufacturing a good
as the sum of the expenditure of material, plus the sum of expenditure on labour,
plus the sum of expenditure on overheads. [Schedule 1, item 1: Chapter 5, Part 5-3,
subsection 256(1)]

Example 1.19
For example, a good that contains material costs of $45, labour costs
of $25 and attributable overheads of $15 has a production cost of $85.

Expenditure on materials
Table item 1 in subsection 256(1) identifies those materials that can be counted as
legitimate production costs. Expenditure on materials can be counted when a cost is
incurred in the purchase of materials used in the production or manufacture of the
good bearing the country of origin representation. All material costs directly
associated with the production or manufacture of the good bearing the country of
origin representation are included, except where explicitly disallowed by virtue of a
regulation made under subsection 256(2). [Schedule 1, item 1: Chapter 5, Part 5-3,
subsection 256(1)]

Materials is defined separately in respect of goods that are unmanufactured raw
products and those that are the result of a manufacturing process. ‘Materials’ in the
context of unmanufactured raw products are those products themselves. ‘Materials’
in the context of manufactured products includes all matter and substances used or
consumed in the manufacture of the goods, other than overheads. In both cases, the
‘inner containers’ in which the goods are packed are counted as materials. [Schedule
1, item 1: Chapter 1, section 2]

An inner container is limited to the retail packaging for sale, and does not include
packaging solely related to the transportation of the good from the manufacturer or
wholesaler to the retail outlet. [Schedule 1, item 1: Chapter 1, section 2]
Example 1.20
The can in tinned tomatoes is included within the definition of ‘inner
container’ but the cardboard box holding the tins is not.

The regulations may prescribe that the costs of certain materials are not to be
counted as part of the cost of production for the purposes of section 256. [Schedule 1,
item 1: Chapter 5, Part 5-3, paragraph 256(2)(a)]

The regulations may also prescribe the manner in which costs relating to certain
materials are to be worked out. [Schedule 1, item 1: Chapter 5, Part 5-3, paragraph 256(3)(a)]
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Expenditure on labour
Table item 2 in subsection 256(1) identifies the types of labour costs that can be
allocated to the production or manufacture of goods. All labour costs that have been
incurred by the manufacturer that relate to the production or manufacture of the
goods to which a country of origin claim have been made can be included provided
that:
•

they can reasonably be allocated to the production or manufacture of the
goods; and
•

the regulations do not exclude them. [Schedule 1, item 1: Chapter 5, Part
5-3, subsection 256(1)]

It is more difficult to allocate labour costs than material costs in a good, and this
provision is intended to prevent the padding-out of the labour component by the
inclusion of costs peripheral to the manufacturing or production process.
The regulations may prescribe that certain labour costs are not to be counted as part
of the cost of production for the purposes of section 256. [Schedule 1, item 1: Chapter 5,
Part 5-3, paragraph 256(2)(b)]

The regulations may also prescribe the manner in a certain labour cost is to be
worked out. [Schedule 1, item 1: Chapter 5, Part 5-3, paragraph 256(3)(b)]
Expenditure on overheads
Table item 3 in subsection 256(1) identified the types of overheads costs that may be
counted for the purposes of calculating the costs or production or manufacture of
goods about which country of origin claims have been made. The calculation of
overheads is identical to the considerations that must be taken into account in
respect of labour costs, that is, all overhead costs that have been incurred by the
manufacturer that relate to the production or manufacture of the goods to which a
country of origin claim have been made can be included provided that:
•

they can reasonably be allocated to the production or manufacture of the
goods; and

•

the regulations do not exclude them. [Schedule 1, item 1: subsection 256(1)]

The regulations may prescribe that certain overhead costs are not to be counted as
part of the cost of production for the purposes of section 256. [Schedule 1, item 1:
Chapter 5, Part 5-3, paragraph 256(2)(c)]

The regulations may also prescribe the manner in which a certain overhead cost is to
be worked out. [Schedule 1, item 1: Chapter 5, Part 5-3, paragraph 256(3)(c)]
Representations that goods are produce of a particular country
Item 2 in the table at subsection 255(1) provides that representations that goods are
‘produce of’ a particular country do not contravene the ACL false, misleading or
deceptive conduct provisions provided that:
•

the specified country was the country or origin of each significant
ingredient or significant component of the goods; and

•

all, or virtually all, processes involved in the production or manufacture
happened in the specified country. [Schedule 1, item 1: Chapter 5, Part 5-3,
subsection 255(1)]
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Table item 2 also applies to all grammatical variations of the word ‘produce’,
including ‘product of’ and ‘produce of’. [Schedule 1, item 1: Chapter 5, Part 5-3, subsection
255(5)]

The nature of the good is relevant to what is a significant component. If an ingredient
or component is integral to the nature of the good, that ingredient has to be from the
country of the origin representation to allow it to carry a ‘product of’ label. The
question of whether a component is a significant component does not, necessarily go
to the percentage content of ingredient or component, as, on occasion, small
percentages of an ingredient can be critical in establishing the nature or function of
the good.
Example 1.21
For an apple and cranberry juice bottle to be able to carry a ‘produce of
Australia’ label, both the apple and the cranberry juice have to be
sourced from Australia. This is despite the cranberry juice being, on
average, about 5 per cent of the total volume of the product.
If a local source can be found for the apple juice and the cranberry
juice, then it is legitimate to employ a ‘product of Australia’ label, even
if, say, a preservative was added to the juice and the preservative was
imported. This is because the preservative does not go to the nature of
the good.

Representations by means of a prescribed logo
Item 3 in the table at subsection 255(1) provides that a representation as to the
country of origin of goods by means of use of a prescribed logo does not contravene
the ACL false, misleading or deceptive conduct provisions provided that:
•

the goods have been substantially transformed in the country represented
by the logo as the country of origin of the goods; and

•

the prescribed percentage of the cost of producing or manufacturing the
goods is attributable to production of manufacturing processes that
happened in that country. [Schedule 1, item 1: Chapter 5, Part 5-3, subsection
255(1)]

This provision provides a mechanism for the Government to encourage voluntary
industry promotional campaigns through legislative protection for premium marks.
Reflecting the intended premium nature of the prescribed logo provision,
requirements for prescription are stricter than the general test set out in table item 1
of subsection 255(1).
In addition to meeting the substantial transformation test, the Minister may prescribe
an industry logo, being either words or pictures or a combination thereof, the use of
which is a representation of country of origin with a level of cost of production
occurring in that country as prescribed. Logos will only be prescribed where the
percentage of the cost is 51 per cent or greater. [Schedule 1, item 1: Chapter 5, Part 5-3,
subsection 255(6)]

The meaning of ‘substantially transformed’ and the method of working out the
production costs attributable to a certain country are the same as those for general
country of origin claims.
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Representations goods or ingredients were grown in a particular country
Item 4 in the table at subsection 255(1) provides that a representation that goods are
‘grown in’ a particular country does not contravene the ACL false, misleading or
deceptive conduct provisions provided that:
•

each significant ingredient or significant component of the goods was
grown in that country; and

•

all, or virtually all, processes involved in the production or manufacture
happened in that country. [Schedule 1, item 1: Chapter 5, Part 5-3, subsection
255(1)]

Item 5 in the table at subsection 255(1) provides that a representation that
ingredients or components of goods are ‘grown in’ a particular country does not
contravene the ACL false, misleading or deceptive conduct provisions provided that:
•

each ingredient or significant component that is claimed to be grown in
that country was grown only in that country; and

•

each ingredient or significant component that is claimed to be grown in
that country was processed only in that country; and

•

50 per cent or more of the total weight of the goods is comprised of
ingredients or components that were grown and processed only in that
country. [Schedule 1, item 1: Chapter 5, Part 5-3, subsection 255(1)]

Despite subsection 255(1), section 255 does not apply to a representation of a kind
referred to in table items 4 or 5 if that representation is made together with another
representation of a kind referred to in table item 1 or 2. Such representations can still
be made, but will not be subject to the defence provided by section 255(1). [Schedule
1, item 1: Chapter 5, Part 5-3, subsection 255(2)]

In addition, in respect of both table items 4 and 5, a person may only make a
representation that a good is ‘grown in’ a particular country if the good, or an
ingredient or component, also meets the criteria to satisfy the general test for country
of origin representations set out in table item 1 of section 255, or meets the criteria to
use a ‘product of’ claim as set out in table item 2.
Grown in relation to goods, ingredients or components, is defined broadly in the ACL
to include agricultural and activities as well as harvesting of wild plants and animals.
[Schedule 1, item 1: Chapter 5, Part 5-3, subsection 255(7)]

Packaging materials are not ingredients or components of goods and are not to be
included in measurements to determine the weight of goods, ingredients or
components [Schedule 1, item 1: Chapter 5, Part 5-3, subsection 255(8)].
Water used to reconstitute dried or concentrated products to no more than their
natural level of hydration is to be included in determining the weight of a product, and
is deemed to have the same country of origin as the ingredient or component,
regardless of its actual country of origin [Schedule 1, item 1: Chapter 5, Part 5-3, subsection
255(9)].
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Application and transitional provisions
The ACL will commence on the later of 1 January 2011 or the commencement of
Schedule 1 of the Trade Practices Amendment (Australian Consumer Law) Bill 2009
(the first ACL Bill).
Chapter 5, Part 5-3 of the ACL applies to all relevant conduct occurring in trade or
commerce on or after 1 January 2011.
Conduct occurring prior to 1 January 2011 will remain subject to the repealed (and
saved, for those purposes) provisions in the TP Act or the relevant FT Act of a State
or Territory. [Schedule 7, item 6]
The TP Act, as in force immediately before the commencement of the ACL,
continues to apply to or in relation to any proceedings under or in relation to that Act,
which were commenced, but not concluded, before that commencement. [Schedule 7,
item 7]

The Governor-General may make regulations prescribing matters of a transitional,
application or saving nature in relation to the amendments and repeals made by the
Schedules to this Act. [Schedule 7, item 12]

Consequential amendments
References to provisions of the TP Act in other CC Act provisions and provisions of
other Acts will be consequentially amended to refer to provisions of the ACL to
ensure that the affected provisions continue to apply in the way in which they did
under the TP Act. [Schedules 5 and 6]

288

Part 5-4 Remedies relating to guarantees
Remedies relating to guarantees
Action against suppliers of goods
The ACL provides for a consumer taking action against a supplier of goods if goods
are supplied in trade or commerce and there is a breach of any of the guarantees
that relate to goods. [Schedule 1, item 1: Chapter 5, Part 5-4, Division 1, section 258]
The remedies available to consumers depend on the severity of a failure to comply
with a guarantee. The ACL classifies failures into those that are major and those that
are not major. A major failure occurs if:
•

a reasonable consumer would not have acquired the goods if he or she
knew about the nature and extent of the problem. In other words, the
problem with the goods is so severe that such a person would not have
purchased the goods if he or she knew about the problem. [Schedule 1,
item 1: Chapter 5, Part 5-4, Division 1, paragraph 260(a)];

•

goods depart significantly from their description or a sample or
demonstration model that was used when selling the goods. For
example, if a consumer orders a red bicycle from a catalogue and the
bicycle actually delivered is green [Schedule 1, item 1: Chapter 5, Part 5-4,
Division 1, paragraph 260(b)];

•

goods cannot be remedied to make them fit for purpose within a
reasonable time. For example, a consumer tells a retailer that he or she
wants a computer to connect to the internet and it does not have that
function and cannot be modified to provide that function [Schedule 1, item
1: Chapter 5, Part 5-4, Division 1, paragraphs 260(c) and (d)]; or

•

goods are unsafe [Schedule 1, item 1: Chapter 5, Part 5-4, Division 1,
paragraph 260(e)].

Whether or not goods are in their original packaging is irrelevant to whether or not a
supplier is liable to provide a remedy to a consumer in relation to a failure to comply
with a guarantee. [Schedule 1, item 1: Chapter 5, Part 5-4, Division 1, subsection 258(7)]
Remedies available when a failure is not major
If a failure is not major, the usual remedy will be for a consumer to require the
supplier to address the problem. If a consumer asks a supplier to remedy a problem
with goods, the Bill provides that the remedy must be made available within a
reasonable time. What is reasonable will vary depending on the circumstances. For
example, reasonable time to remedy a problem with an essential good such as a hot
water system would be much shorter than for a games console. [Schedule 1, item 1:
Chapter 5, Part 5-4, Division 1, paragraph 258(2)(a)]

If a consumer asks a supplier to provide a remedy the supplier may choose between
providing a refund, a replacement or a repair. If a failure relates to the title to goods,
the supplier may remedy the failure by addressing the problem with the title. For
example, this might involve paying money owed to another person if that person has
a security interest in the goods. [Schedule 1, item 1: Chapter 5, Part 5-4, Division 1, section
261]

If a supplier fails to provide a remedy within a reasonable time, a consumer may
have the goods repaired and have the supplier pay for the repair. In some
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circumstances, it may be appropriate for the consumer to purchase a replacement
and have the supplier pay for the replacement. The consumer also has a right to
have the supplier pay other costs incurred in having goods remedied elsewhere. In
certain circumstances, these costs might include transportation costs and costs of
having an alternative repairer inspect the goods. [Schedule 1, item 1: Chapter 5, Part 5-4,
Division 1, subparagraph 258(2)(b)(i)]

If a consumer suffers losses as a result of a failure of a supplier to comply with
guarantees, the consumer can recover those losses from the supplier. This type of
loss is often known as ‘consequential loss’. The losses that are recoverable are
limited to those that are “reasonably foreseeable” to result from the failure. In other
words, the consumer can recover those losses that are a probable consequence of
the failure. An example is water damage to a carpet that is the result of a failure of a
washing machine to be of acceptable quality. [Schedule 1, item 1: Chapter 5, Part 5-4,
Division 1, subsection 258(4)]

A consumer cannot recover consequential losses from a supplier if they were caused
by something independent of human control that occurred after the goods left the
control of the supplier. This ensures that suppliers are not required to pay money to
consumers for problems unrelated to their own conduct or the goods that they have
supplied. [Schedule 1, item 1: Chapter 5, Part 5-4, Division 1, subsection 258(5)]
Remedies available when a failure is major
If a failure to comply with a guarantee is a major failure, a consumer may reject
goods and choose between a refund and replacement goods. If a consumer rejects
goods, he or she must notify the supplier of the rejection. After a consumer returns
goods to a supplier, or the goods are collected by the supplier, the supplier must
provide the remedy that the consumer has chosen. [Schedule 1, item 1: Chapter 5, Part
5-4, Division 1, section 258]

If the consumer chooses a refund after rejecting goods, the supplier is specifically
precluded from providing replacement goods to satisfy the requirement for a refund.
[Schedule 1, item 1: Chapter 5, Part 5-4, Division 1, section 263(5)]

The property in goods rejected revests in the supplier as soon as the consumer
notifies the supplier of the rejection. This ensures that any risk to the goods from that
time onwards is borne by the supplier. For example, if the goods are uninsured and
are damaged by a fire after the notification, the loss will be that of the supplier and
not the consumer.
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Responsibility for returning goods to a supplier if goods are rejected
The consumer is responsible for returning rejected goods to a supplier unless the
cost of returning, removing or transporting them is significant because of the size or
height of the goods, because they are attached to something else or due to the
nature of the failure. If goods cannot be returned without significant costs, the
supplier must collect the goods at their own expense and within a reasonable time.
[Schedule 1, item 1: Chapter 5, Part 5-4, Division 1, Section 263]

Example 1.22
Examples of circumstances in which a supplier would be responsible
for collecting goods include:
•

A 127 centimetre LCD television that is the subject of a major
failure. The supplier would be responsible for collecting the
television as its size would make it costly for the consumer to return
it to the supplier;

•

A swimming pool filter that is connected to a swimming pool by fixed
pipes is the subject of a major failure. The supplier would be
responsible for collecting the swimming pool filter as its method of
attachment would make it costly for the consumer to return the
goods; and

•

An extension ladder that is stuck in the extended position. The
supplier would be responsible for collecting the ladder as the nature
of the failure in this case would make it costly for the consumer to
return it, so the supplier would be responsible for organising its
collection.

Guarantees apply to replaced goods
If goods are replaced, either at the choice of a supplier under section 261(c), or at the
choice of the consumer after goods have been rejected under section 263(4)(b), the
same guarantees apply to the replaced goods as applied to the goods originally
supplied. [Schedule 1, item 1: Chapter 5, Part 5-4, Division 1, section 264]
As replaced goods must be identical to the goods originally supplied, the guarantees
that apply are identical to those that applied to the original goods.
Example 1.23
If a consumer purchased a new mobile telephone from a supplier and it
was replaced by the supplier due to a major failure six months after its
purchase, the guarantees that apply would be exactly the same as
would apply to a new mobile telephone. It is not the case that, for
example, the guarantee as to acceptable quality would extend for six
months less than would apply to a new mobile telephone because the
consumer had the use of the original telephone for six months.

Termination of contracts for services connected with rejected goods
Consumers often purchase goods in connection with services that are necessary to
effectively utilise the relevant goods. An example is mobile telephones and
associated contracts for network services. In such cases, the right to reject goods
and receive a refund provided for by sections 261 and 263(4)(a) would often be
illusory if the consumer continued to be bound to make payments under a connected
service contract.
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When a consumer exercises the right to reject goods under section 262 and services
are connected with the rejected goods, the consumer may terminate a contract for
the supply of services if three conditions are satisfied:
•

the consumer notifies the supplier that they are rejecting the goods under
section 259 of the ACL;

•

the supplier is required to give the consumer a refund under paragraph
263(4)(a) of the ACL (in other words, the goods have been validly
rejected); and

•

a person supplies services to the consumer that are connected with the
rejected goods.

If a consumer rejects goods, elects to seek a refund and a contract for connected
services has been terminated, he or she may also seek a refund of money or other
consideration paid for services. Where services are provided on a time basis, a
consumer might seek a refund of money or consideration paid for services yet to be
consumed. that were not yet consumed, or not consumed because the connected
goods failed to allow the services to be used. [Schedule 1, item 1: Chapter 5, Part 5-4,
Division 1, section 265]

Rights of donees
Consumers often purchase goods and give them to others prior to using them. In
such circumstances any failures related to guarantees may not be apparent until the
goods are in the possession of that other person.
Example 1.24
Christmas and birthday presents given to family members.

In many cases it is inconvenient that the original purchaser, rather than the recipient
of a gift, is required to exercise any rights or remedies under consumer guarantees.
Accordingly, the ACL provides for recipients of gifts having access to the same rights
and remedies as would have been available to the consumer who acquired the
goods from the supplier.
[Schedule 1, item 1: Chapter 5, Part 5-4, Division 1, section 266]

Actions against suppliers of services
The ACL provides for a consumer taking action against a supplier of services if
services are supplied in trade or commerce and there is a failure to comply with any
of the guarantees that relate to services. [Schedule 1, item 1: Chapter 5, Part 5-4, Division
1, section 267]

The remedies available to consumers depend on the severity of a failure to comply
with a guarantee. The ACL classifies failures into those that are major and those that
are not major. A major failure occurs if:
•

a reasonable consumer would not have acquired the services if he or she
knew about the nature and extent of the failure. In other words, the
problem with the services is so severe that such a person would not have
purchased them if he or she knew about the problem [Schedule 1, item 1:
Chapter 5, Part 5-4, Division 1, paragraph 268(a)];

•

the services cannot be remedied within a reasonable time to make them
fit for a purpose that services of that kind are commonly supplied [Schedule
1, item 1: Chapter 5, Part 5-4, Division 1, paragraph 268(b)];
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•

the services, and any product resulting from those services, cannot be
remedied within a reasonable time to make them fit for a purpose that the
consumer made known to the supplier [Schedule 1, item 1: Chapter 5, Part
5-4, Division 1, paragraph 268(c)];

•

the services, and any goods supplied in connection with the services,
cannot be remedied within a reasonable time to make them achieve a
result that the consumer wants them to achieve and that was made known
to the supplier [Schedule 1, item 1: Chapter 5, Part 5-4, Division 1, paragraph
268(d)]; or

•

the services create an unsafe situation [Schedule 1, item 1: Chapter 5, Part
5-4, Division 1, paragraph 268(e)].

Remedies available when a failure is not major
If a failure is not major, the usual remedy will be for a consumer to require the
supplier to address the problem. If a consumer asks a supplier to remedy a problem
with services, the remedy must be made available within a reasonable time. What is
reasonable will vary depending on the circumstances. [Schedule 1, item 1: Chapter 5,
Part 5-4, Division 1, paragraph 267(2)(a)]

Example 1.25
Reasonable time to remedy a problem with a haircut would be much
shorter than the reasonable time to remedy a problem with a
landscaping project.

If a supplier fails to provide a remedy within a reasonable time, a consumer can
choose between seeking a remedy elsewhere and having the supplier pay all costs
reasonably incurred in seeking that remedy, and terminating the contract [Schedule 1,
item 1: Chapter 5, Part 5-4, Division 1, paragraph 267(2)(b)(i)]. If the contract is terminated,
the consumer can seek a refund of money or other consideration paid for the
services. [Schedule 1, item 1: Chapter 5, Part 5-4, Division 1, subsection 270(3)]
If the consumer terminates the contract, the termination takes effect from the time the
consumer tells the supplier that he or she wants to terminate.
In some
circumstances, the consumer may have difficulty contacting a supplier. In this case
the termination would take effect from the time when he or she indicates to the
supplier that he or she wants to terminate. [Schedule 1, item 1: Chapter 5, Part 5-4,
Division 1, section 269]

An example of this type of termination might involve the consumer
sending a letter to the supplier’s last known address.

If a consumer suffers losses as a result of a failure of a supplier of services to comply
with guarantees, the consumer can recover those losses from the supplier. This type
of loss is often known as ‘consequential loss’. The losses that are recoverable are
limited to those that are “reasonably foreseeable” to result from the failure. In other
words, the consumer can recover those losses that are a probable consequence of
the failure. [Schedule 1, item 1: Chapter 5, Part 5-4, Division 1, subsection 268(4)]
Example 1.26
An example of this type of loss is a house fire caused by incorrect
installation of electric lighting in the home of a consumer.
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Remedies available when a failure is major
If a failure to comply with a guarantee relating to services is a major failure, a
consumer can choose between terminating the contract for supply of the services or
recover compensation for any difference in the value of the services compared to the
price paid [Schedule 1, item 1: Chapter 5, Part 5-4, Division 1, subsection 268(3)]. If the
contract is terminated, the consumer can seek a refund of money or other
consideration paid for the services. [Schedule 1, item 1: Chapter 5, Part 5-4, Division 1,
subsection 269(3)]

Example 1.27
An example of seeking to recover compensation for the difference in
the value of services compared to the price paid would involve the
services of a builder who constructs a house that is not of the quality
required by the contract. In those circumstances, the consumer would
be entitled to compensation for the difference between the value of the
house actually constructed and the value of the house that would have
resulted if the contract had been properly performed.

Termination of contracts for the supply of goods that are connected to terminated
services
Consumers often purchase services in connection with goods that are necessary to
effectively utilise the relevant services. An example is contracts for network services
that relate to a purchase of a mobile telephone. In such cases, the right to terminate
a contract for services and receive a refund provided for by section 268 would often
be illusory if the consumer could not also reject the goods and receive a refund.
When a consumer exercises the right to terminate a contract for services under
section 268 and goods are connected with the services, the goods are automatically
rejected when the consumer terminates the contract.
Whether goods are
automatically rejected or not depends on how closely the goods are connected to the
services. There is scope for many different degrees of ‘connection’ in arrangements
between consumers and suppliers and each case would need to be considered on its
merits. [Schedule 1, item 1: Chapter 5, Part 5-4, Division 1, section 270]
If a consumer terminates a contract for services, he or she may also seek a refund of
money or other consideration paid for goods that were connected to the services. In
order to receive a refund, the consumer must return the goods to the supplier or, if
the goods cannot be returned without significant cost to the consumer, have the
supplier collect the goods. [Schedule 1, item 1: Chapter 5, Part 5-4, Division 1, section 270]
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Actions for damages against manufacturers of goods
Damages that may be recovered from manufacturers of goods
The primary contact point for consumers when they buy goods is the supplier.
Consumers usually have less direct contact with the manufacturer of goods.
Accordingly, the primary source of remedies for consumers when goods fail to meet
the standard required by guarantees is the person who supplied the goods.
Nevertheless, in certain circumstances consumers may wish to seek remedies
directly from manufacturers.
Example 1.28
An example of such circumstances is where the supplier of particular
goods is difficult to locate.

The ACL provides that a consumer may recover damages from manufacturers in
respect of failures that relate to acceptable quality, correspondence with description
(if a description was applied by or on behalf of the manufacturer), availability of
repairs and spare parts, and compliance with express warranties [Schedule 1, item 1:
Chapter 5, Part 5-4, Division 2, subsections 271(1), 271(2), 271(3) and 271(5)]. For detailed
explanation of the content of each of these guarantees, see the relevant sections of
this Chapter, above.
The damages that are recoverable from a manufacturer of goods include the
reduction in value of goods below the lower of the price paid or the average retail
price of the goods at the time of the supply. This approach ensures that
manufacturers are not required to provide excessive compensation to consumers if
suppliers charge high prices for goods. [Schedule 1, item 1: Chapter 5, Part 5-4, Division 2,
paragraph 272(1)(a)]

Example 1.29
If goods were purchased for $30, the average retail price at the time of
the supply was $28 and the goods are worth only $10 as a result of a
failure to comply with a guarantee, the manufacturer would be required
to pay the consumer $18.

The damages payable by a manufacturer to a consumer also cover losses that were
‘reasonably foreseeable’ as a result of the failure. This type of loss is often known as
‘consequential loss’. The losses that are recoverable are limited to those that are
“reasonably foreseeable” to result from the failure. In other words, the consumer can
recover those losses that are a probable consequence of the failure. [Schedule 1, item
1: Chapter 5, Part 5-4, Division 2, paragraph 272(1)(b)]

Example 1.30
An example of this type of loss is a house fire caused by a faulty light
fitting in a consumer’s home.

To avoid doubt, the cost of returning goods or inspecting them to determine the
cause of a failure is to be considered reasonably foreseeable as a result of failing to
comply with a guarantee [Schedule 1, item 1: Chapter 5, Part 5-4, Division 2, Subsection
272(2)]. Also to avoid doubt, a reduction in value of goods is not recoverable only
under Paragraph 272(1)(a). [Schedule 1, item 1: Chapter 5, Part 5-4, Division 2, Subsection
272(3)]
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A manufacturer is not required to pay damages to a consumer if the consumer has
required the manufacturer to provide a repair or replacement under an express
warranty unless the manufacturer has refused to provide a repair or replacement, or
has failed to do so within a reasonable time. [Schedule 1, item 1: Chapter 5, Part 5-4,
Division 2, subsection 271(6)]

A manufacturer is not required to pay damages to a consumer if an act, default or
omission or representation made by some other person, not being an employee or
agent of the manufacturer, resulted in caused goods to be of less than acceptable
quality. This ensures that manufacturers are not held liable for issues with goods
that are beyond their control. [Schedule 1, item 1: Chapter 5, Part 5-4, Division 2, paragraph
271(2)(a)]

Example 1.31
An example of the application of this exception is where a mechanic
(not associated with the manufacturer) uses the wrong engine oil in a
car and engine damage occurs as a result of that error. In that case,
the mechanic, and not the manufacturer, would be responsible for
providing the consumer with the necessary redress.

A manufacturer is also not liable to provide damages if a failure to comply with the
guarantee as to acceptable quality results from a cause independent of human
control that occurs after the goods left the control of the manufacturer [Schedule 1, item
1: Chapter 5, Part 5-4, Division 2, subsection 271(2)(b)]. This ensures that manufacturers
are not liable for damage that occurs due to natural disasters, lighting strikes, and
other events over which the manufacturer has no control. On the other hand, if
goods are damaged by such events before goods leave the control of the
manufacturer, it will be responsible for providing damages if goods subsequently
make their way into the hands of consumers.
A manufacturer is not liable to provide consumers with damages if the only reason
that the goods fail to be of acceptable quality is because the price charged by the
supplier is higher than the recommended retail price or the average retail price for the
goods [Schedule 1, item 1: Chapter 5, Part 5-4, Division 2, paragraph 271(2)(c)]. This is
intended to deal with situations where goods are sold for a relatively high price and
paragraph 54(3)(b) has the effect of imposing a higher standard of acceptable quality
on those goods due to their price. In such cases, manufacturers should be held only
to the standard that would be required if the goods were sold at the recommended
retail price or the average retail price.
Time limit for actions against manufacturers of goods
An action against the manufacturer of goods to recover damages can only be
commenced within 3 years after the consumer becomes aware, or reasonably should
have become aware, of a failure to comply with a guarantee [Schedule 1, item 1: Chapter
5, Part 5-4, Division 2, section 273]. This is intended to provide manufacturers with some
degree of certainty about their potential liability to consumers for damages. Without
this limitation, manufacturers may experience difficulties obtaining finance or
insurance coverage as their long-term contingent liabilities might be indeterminate.
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Indemnification of suppliers by manufacturers
Suppliers have the primary responsibility of providing remedies to consumers in
respect of any failures to comply with guarantees, other than those that relate to
spare parts and repair facilities and express warranties offered by manufacturers.
Accordingly, suppliers will often be liable to provide consumers with remedies in
circumstances whereby fault more properly lies with a manufacturer or importer.
The ACL provides for an indemnity in favour of the supplier of goods subject to the
guarantees within Chapter 3, Part 3-2, Division 1, Subdivision A of the ACL.
If goods are not of acceptable quality, do not match a description applied by their
manufacturer or are not fit for a purpose made known to their manufacturer, and a
supplier provides a remedy in respect of those failures, the supplier can recover the
costs incurred from the manufacturer. [Schedule 1, item 1: Chapter 5, Part 5-4, Division 3,
subsection 274(2)]

The indemnity also extends to consequential loss if the manufacturer would
otherwise be liable if the action were brought by a consumer against the
manufacturer under section 271 and the supplier is similarly liable. [Schedule 1, item 1:
Chapter 5, Part 5-4, Division 3, subsection 274(1)]

Some manufacturers seek to apply undue pressure on suppliers to limit remedies
provided to consumers in respect of faulty goods. When this occurs, some suppliers
respond by, in turn, attempting to limit the redress that they provide to consumers in
respect of faulty goods. The indemnity in favour of suppliers is intended to provide
them with a strong legal basis for requiring manufacturers to comply with their
obligations in respect of goods that they manufacture. Accordingly, the indemnity is
not capable of being excluded or modified by contract. [Schedule 1, item 1: Chapter 5,
Part 5-4, Division 3 , section 274]

A supplier must bring an action against a manufacturer within 3 years of providing a
consumer with a remedy or within 3 years of the day on which proceedings were first
commenced by a consumer against the supplier. [Schedule 1, item 1: Chapter 5, Part 5-4,
Division 3, subsection 274(4)]

Limitation of liability for recreational services
The ACL provides for such laws to have effect to limit the guarantees provided for in
Chapter 3, Part 3-2, Division 1, Subdivision B of the ACL. [Schedule 1, item 1: Chapter 5,
Part 5-4, Division 3, section 275]

Part XI of the CC Act provides for suppliers of recreational services excluding,
restricting or modifying their liability to consumers for death or personal injury of an
individual.
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Recreational services are defined in the CC Act as services that consist of
participation in a sporting activity or similar leisure-time pursuit or any other activity
that involves a significant degree of physical exertion or physical risk undertaken for
purposes of recreation, enjoyment or leisure. This definition is intended to
encompass activities that involve significant risk or exertion by the participant.
Example 1.32
Examples of activities that are within the scope of this definition are all
forms of sport and other activities such as hiking, bungee jumping and
paintball. Activities that are not captured include bus tours, shopping
and theatregoing.

Representative actions by regulators
Some suppliers and manufacturers may engage in repeated and systemic conduct
that results in failures to comply with guarantees. In such cases it may be more
efficient and effective for a regulator to take action on behalf of a group of consumers
to seek remedies for failures to comply with guarantees.
The ACL provides for regulators to take action, in respect of failures to comply with
guarantees, on behalf of one of more persons named in an application. The relevant
regulator must obtain the written consent of each person named in an application.
[Schedule 1, item 1: Chapter 5, Part 5-4, Division 3, section 277]
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Part 5-5 Liability of suppliers and credit providers
Outline of Part
Part 5-5 of the ACL makes suppliers of goods and services and a person providing
certain types of connected finance jointly liable for certain breaches of contract in
relation to either the contract of sale or the linked credit contract.

Context of amendments
The repealed section 73 of the TP Act provided for joint liability of suppliers and
linked credit providers. This provision provided consumers with additional protection
when they bought goods or services and also received credit from a party linked to
the supplier. Joint liability meant that a consumer could seek a remedy from either
the lender or the supplier of goods or services in the event of a contractual dispute.
This provision had particular application to circumstances whereby either a supplier
or a linked credit provider became insolvent. In those circumstances, a section 73 of
the TP Act provided the consumer with the option of pursuing action against the party
that remained solvent.
Part 5-5 of the ACL replaces the repealed section 73 of the TP Act so that
consumers retain the ability to pursue actions against suppliers and linked credit
providers jointly in appropriate circumstances.
Consumers also sometimes experience issues when dealing with suppliers and
linked credit providers who default on their obligations to consumers under contracts.
Without specific legislative intervention, consumers will usually remain liable to a
credit provider in the event that a contract for the supply of goods and services is
terminated.
To deal with this situation, section 135 of the Schedule 1 to the National Consumer
Credit Protection Act 2009 (the National Credit Code) provides that a consumer is
entitled to terminate tied credit contract when a contract for the supply of goods or
services is rescinded or discharged.
To allow such issues to be dealt with expeditiously in a single proceeding, the ACL
provides that, if a consumer is entitled to terminate a linked credit contract under
section 135 of the National Credit Code, he or she is entitled to recover the same
amount in the proceedings as if action were taken under section 135.

Summary of new law
Section 278 of the ACL provides that suppliers and linked credit providers are jointly
and severally liable to a consumer who is a party to a linked credit contract in relation
to the sale of goods or services for the amount of loss or damage suffered as a result
of a:
•

misrepresentation in relation to the contract;

•

breach of the contract;

•

failure of consideration in relation to the contract;
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•

failure to comply with a consumer guarantee for the goods or services; or

•

breach of an implied warranty for financial services.

Where a linked credit provider and a supplier are jointly liable an action must be
taken jointly in a court of competent jurisdiction, unless the supplier is dissolved or
winding up proceedings have commenced, the court believes an order against them
may have no chance of obtaining remedies from a judgement or the court has
declared that the requirement does not apply in the proceedings at hand.
There are a number of specific exceptions where a linked credit provider will not be
liable to the consumer, such as where the consumer approached the credit provider
independently without influence by the supplier, or where in certain lease
arrangements the credit provider had no reason to suspect that there was likely to be
a problem with the supplier.
The amount of liability a linked credit provider has to a consumer is limited to the
amount financed under the credit contract plus the amount of interest awarded by the
court and costs of proceedings. Other rules are provided dealing with counter-claims
and offsets, awards of interest, liability of suppliers to credit providers and effects of
termination.
A definition of non-linked credit providers is provided to ensure that this Part does not
apply to credit providers that were not sufficiently involved in the transaction so as to
justify joint and several liability with the supplier.

Comparison of key features of new law and current law
New law

Current law

Part 5-5 sets out a regime which provides
joint and several liability for actions against
suppliers and linked credit providers in
certain circumstances.
The Part provides rights that arise from
termination that would arise if action was
taken under section 135 of the National
Credit Code.

Section 73 of the TP Act sets out a regime
which provides joint and several liability for
actions against suppliers and linked credit
providers in certain circumstances.
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Detailed explanation of new law
A number of definitions relevant to Part 5-5 are set out in Chapter 1 of the ACL, these
are:
•

a continuing credit contract means a credit agreement for providing credit:
– in relation to payment for goods or services (including by
way of payment to another person for supplies from time to
time) or for cash supplied from time to time; and
– where there is an agreement, arrangement, understanding
or course of dealing relating to the provision of credit; and
– where the amounts owing from time to time are calculated
on the amounts payable and paid by way of entry into
accounts kept for the purpose of the agreement or dealing.
Any amount paid to a third party for provision of goods,
services or cash to a consumer is taken to be credit
provided for the purposes of those purchases as if it was
not through a third party. [Schedule 1, item 1: section 14]

•

a credit provider is a person providing or proposing to provide credit in
relation to the acquisition of goods or services; [Schedule 1, item 1:
section 2]

•

joint liability proceedings are proceedings relating to the joint and several
liability of a linked credit provider and a supplier of goods or services
under section 278; [Schedule 1, item 1: section 2]

•

the definition of linked credit provider is an inclusive definition and means
a credit provider:
– that has a contract, arrangement or understanding with the
supplier relating to the supply of goods or services to, or
the business of, the supplier; or, the provision to persons to
whom goods or services are supplied by the supplier of
credit in respect of payment for those goods or services;
– to which a supplier regularly refers credit seekers;
– that makes its application forms available from the
supplier; or
– that has an arrangement whereby its credit forms may be
signed at the supplier’s premises; [Schedule 1, item 1,
section 2]

•

loan contract — this definition provides basic features of a loan
arrangement. This is limited to contracts made in the course of business,
thus excluding personal loans between individuals unconnected with a
business. [Schedule 1, item 1: section 2]
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•

the definition of a tied continuing credit contract builds on the definition of
continuing credit contract (see above) by providing that it is ‘tied’ to the
supply when it is credit in respect of a payment for consumer goods or
services where the credit provider is a ‘linked credit provider’ (see above).
[Schedule 1, item 1: section 2]

•

the definition of a tied loan contract builds on the definition of loan contract
(see above) by providing that it is ‘tied’ to the supply when the credit
provider knows, or should have known, that the loan was partly or wholly
for use as a payment for consumer goods or services where the credit
provider is a ‘linked credit provider’ (see above); [Schedule 1, item 1:
section 2]

Section 322 of the ACL provides that suppliers and linked credit providers are jointly
and severally liable to a consumer who is a party to a linked credit contract in relation
to the sale of goods or services for the amount of loss or damage suffered as a result
of:
•

a misrepresentation in relation to the sale contract or a linked credit
contract;

•

a breach of the sale contract or a linked credit contract;

•

a failure of consideration in relation to the sale contract or a linked credit
contract;

•

a failure to comply with a consumer guarantee under Division 1 of Part 3-2
of the ACL for the goods or services; or

•

a breach of an implied warranty for financial services under section 12ED
of the Australian Securities and Investments Commission Act 2001 (ASIC
Act). [Schedule 1, item 1: subsection 278(1)]

Joint and several liability means that both or all parties the subject of a claim are
liable for up to the full amount claimed until that amount is recovered. Joint and
several liability does not consider apportionment of blame and has the effect of
ensuring that a claimant can recover the money in the first instance without the need
to consider apportionment of blame for conduct by parties to a contract.
A linked credit contract is a contract for the provision of credit (with a linked credit
provider) in relation to the supply by sale, lease, hire or hire purchase of goods where
the linked credit provider provides goods to the consumer, or, where goods or
services are supplied directly from the supplier to the consumer. [Schedule 1, item 1:
subsection 278(2)]

If a linked credit provider and jointly and severally liable under this Part the consumer
may recover the amount of any loss or damage and that amount may be recovered,
against the supplier and linked credit provider jointly. [Schedule 1, item 1: section 279]
In joint liability proceedings, a linked credit provider is not liable to a consumer where
the consumer approached the credit provider and the approach was not induced by
the supplier. This allows linked credit providers to be excused from liability under
section 279 where their credit contract with the consumer was not connected to the
supplier, that is, it was not caused by an action such as a referral by the supplier.
[Schedule 1, item 1: subsection 280(1)]
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In joint liability proceedings, a linked credit provider is not liable to a consumer where
in relation to:
•

goods that are provided by the linked credit provider as a lease, hire or
hire purchase; or

•

a contract of sale in relation to which a tied loan contract applies: and,

the linked credit provider was satisfied before becoming a linked credit provider that
the reputation and financial standing and business conduct of the supplier was good;
the linked credit provider had no cause to suspect that the consumer might be
entitled to recover for a breach, or that the supplier might not be able to meet their
liabilities. [Schedule 1, item 1: subsections 280(2)-(3)]
In joint liability proceedings, a linked credit provider is not liable to a consumer where,
in relation to a tied continuing credit contract, the credit provider, before becoming
aware of the contract of sale or proposals for making such a contract, and having
regard to:
•

the nature and volume of the business of the credit provider; and

•

such other matters relevant to the case,

had no cause to suspect that the person entering into such a contract with the
supplier might be entitled to make a claim as a result of:
•

a misrepresentation in relation to the sale contract or a linked credit
contract;

•

a breach of the sale contract or a linked credit contract;

•

a failure of consideration in relation to the sale contract or a linked credit
contract;

•

a failure to comply with a consumer guarantee under Division 1 of Part 3-2
of the ACL for the goods or services; or

•

a breach of an implied warranty for financial services under section 12ED
of the ASIC Act. [Schedule 1, item 1: subsections 280(4)-(6)]

The amount of liability a linked credit provider has to a consumer is limited to the
amount financed under the credit contract plus the amount of interest awarded by the
court and costs of proceedings. [Schedule 1, item 1: section 281]
If a linked credit provider claims against a consumer, the consumer cannot make a
counter claim unless he or she also claims in those proceedings against the supplier.
Any claim by the credit provider can be offset against the credit provider’s liability that
arises under the Part. [Schedule 1, item 1: section 282]
Prior to a judgement being enforced by or a right being conferred on the consumer as
against the linked credit provider, a written demand must have been unsatisfied for at
least 30 days. If that condition has been met the amount enforceable is only the
amount financed plus interest and costs, less any amount already satisfied by the
supplier already. If a consumer recovers under joint liability against the linked credit
provider for something that is the fault of the supplier, the linked credit provider can
pursue the supplier for loss or damage as though it were a consumer. [Schedule 1,
item 1: section 283]
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A consumer has an automatic right to an award of interest (on all or part of the
amount in question) where a judgement is made against a linked credit provider or
supplier in joint liability proceedings, unless the respondents show good cause that
interest should not be awarded. Payments made to the court by the supplier or
linked credit provider may be relevant to good cause not to award interest. [Schedule
1, item 1: subsections 284(1) & (4)]

The period for interest to be calculated is from the date of the time the consumer
became entitled until the judgement. The interest rate to be used is the lowest of any
rates the consumer is subject to under the credit contract or 8 per cent (or another
amount prescribed by regulations), whichever is higher. [Schedule 1, item 1: subsection
284(2)]

If a supplier and credit provider are liable to a consumer under section 279, the
supplier is liable to the credit provider for the amount of loss suffered by the credit
provider (up to the amount of the credit contract plus interest and costs) if the breach
was in relation to the sale contract or related to a consumer guarantee under the
ACL. Conversely, a credit provider is liable to the supplier (up to the amount of the
sale contract plus costs) for the amount of loss suffered in relation to the credit
contract or that relates to a warranty under section 12ED of the ASIC Act. [Schedule
1, item 1: section 285]

If a consumer terminates a contract, and he or she otherwise has (or had) a right to
terminate a linked credit contract under section 135 of the NCC, the consumer may
recover the amount (that he or she is entitled to recover under that section and which
has not already been recovered) including crediting or repayments of interest
charged, under the ACL. This provision allows certain State and Territory courts and
tribunals to make orders for recovery of amounts from credit providers under linked
credit contracts when jurisdiction would otherwise not be available under the National
Credit Code. [Schedule 1, item 1: section 286]
Division 2 of Part 5-5 provides that liability under this Part does not extend to
transactions that have a non-linked credit contract. That is, if a credit provider and
supplier are not sufficiently connected the joint and several liability will not
automatically apply under section 279. [Schedule 1, item 1: section 287(1)]
A non-linked credit contract is a contract for:
•

the supply by sale, lease, hire or hire-purchase of goods where the credit
provider does not take possession of the goods, had no part in the
negotiation of the sale contract and the credit provider is not a ‘linked
credit provider’ (see above); or

•

the supply of services where the credit provider is not a linked credit
provider. [Schedule 1, item 1: section 287(2)]
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