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Hearing commenced at 11.01 am 

 
LUMSDEN, MR ERIC 
Director General, Department of Planning, examined: 

 
BELL, MRS LISA 
Senior Planning Officer, Department of Planning, examined: 

 

 

The CHAIRMAN: We need to go through some formal processes, as you understand. Let us do 
those, then we will get down to talking about what we need to talk about. 

I welcome you along today. Could you please state, individually please, your full name, contact 
address—make it your business address—and the capacity in which you appear before the 
committee. 

Mr Lumsden: Certainly. My name is Eric Lumsden. I am Director General of the Department of 
Planning. The Department of Planning resides in 140 William Street, Perth. 

Mrs Bell: I am Lisa Bell and I am a senior planning officer at the Department of Planning, residing 
at 140 William Street, Perth. 

The CHAIRMAN: Have you both seen the information for witness form? 

The Witnesses: Yes. 

The CHAIRMAN: Have you signed it? 

The Witnesses: Yes. 

The CHAIRMAN: Understood it? 

The Witnesses: Yes. 

The CHAIRMAN: Okay, thank you. If you are quoting from documents could you please give the 
title of the documents so Hansard can source it? I remind you that your transcript could become a 
matter of public record. If for some reason you wish to make a confidential statement during 
today’s proceedings, you should request the evidence be taken in closed session. If the committee 
grants your request, any public and media in attendance will be excluded from the hearing. Please 
not that until such times your transcript of your public evidence is finalised it should not be made 
public. I advise you that the publication or disclosure of uncorrected transcript of evidence may 
constitute a contempt of Parliament and may mean that the material published or disclosed is not 
subject to parliamentary privilege.  

Now, Eric, we get a real struggle going on within this committee and I just wish to talk to you about 
that, globally, for a moment. We focused somewhat on Kununurra, and this is in relation to our 
report number 11, which hopefully you have had a look at. In report number 11 there are two 
aspects to it—protection of drinking water, but we are really focusing now on recreational activity. 
Now we have a concern and part of the reason we keep on talking about Kununurra is the 
dysfunction in Kununurra. We look at it and say if Kununurra is a high profile recreation use of 
water drinking—probably to us a good example of the whole context of report number 11. If it 
cannot work in Kununurra, why is it going to work anywhere else? And that is really where we are 
at. So we are having some difficulty with the agencies expressing what we think is the issue and 
understanding what they think they should be doing and what they think the issue is. And now we 
are getting a bit exasperated. So we actually prefer to resolve this by discussion and not having 
some sort of major rounds of hearings and applications—but, it is just as an example, but important 
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for the people involved, 15 years to get a restaurant and pump station at Kununurra—totally 
unacceptable. People should be told, “No, you can’t have your restaurant” really early or “Yes you 
can” and people work towards it. There is no acceptable process that says that should take 15 years 
or the current situation in Kununurra where drinking water and the whole aspect of water and 
irrigation water is that that is the core function of Kununurra, but tourism and recreation are just 
really important in respect of Kununurra’s wealth. So we have tourist operators operating illegally. 
We, the state government, know they are operating illegally. Totally unacceptable. And why are 
they operating illegally? Because we cannot get everyone together and come to an agreement. And 
that is really what we are talking about. So do you have any comments before we start?  

Mr Lumsden: Okay, perhaps I can put the context from my perspective. 

The CHAIRMAN: Yes. 

Mr Lumsden: There has been approach over the years, well before my time, but also reflected in 
both state government and local government is that a primary planning objective in the broad 
context of the word planning has been the protection of drinking water resources, whether it was in 
the Perth metropolitan area or elsewhere, such as Kununurra as you have mentioned, Mr Chairman. 
And that type of, I suppose, objective has been a principle factor in planning instruments over the 
years. Whilst the department advises the Western Australian Planning Commission, which is the 
state authority on strategic and statutory planning for Western Australia, it develops appropriate 
policies such as the protection of drinking water, such as our state planning policy, and that then is, 
following discussions with the local governments, reflected in the local planning schemes. And the 
local planning schemes reflect that broad strategic planning framework and at the end of the day it 
is up to the local government to not only prepare a local planning scheme but also amend it from 
time to time to adjust for demands in their local area. Obviously, with discussion with the 
Department of Planning on behalf of the Western Australian Planning Commission, but also with 
government agencies such as the Department of Water, the Department of Environment and 
Conservation et cetera. And they are required to keep their scheme up to date. They are also 
required to implement their scheme. So by implementing, it is from two perspectives: first of all, to 
administer the provisions of the scheme, which facilitates what development can and cannot be 
approved in a relevant local planning scheme zones such as a commercial zone and also to enforce 
the scheme if there is non-compliance with the scheme, such as illegal land uses. Now, I do not 
know how those illegal land uses came about. I can probably make some suppositions, but they 
might be totally incorrect, based on fact. So having said that, and when you have competing 
interests such as a reserve set aside to protect drinking water, whether it is underground or surface 
or whatever the case may be, there has been, over time, I suppose a competition for land use over 
and above, and we have taken advice from Department of Water as well as other government 
agencies as the Department of Environment on whether our policy should be amended. But 
certainly the primary focus, I think even now, has been that you need to look at these water bodies 
and their use from a risk-management perspective. Now up until recently, there has been a very 
strong view through the Department of Water and other bodies such as the Water Corporation that a 
primacy objective should remain. And I think this is reflected in a previous report that you have 
referred to.  

The CHAIRMAN: We clearly say the same thing. 

Mr Lumsden: I understand that, but I am just putting the context. So we have provided some 
advice that if the water reserve boundary was amended, and I understand there is a proposal before 
Minister Marmion, then the council, through amendments to its local planning scheme, could 
facilitate development around Lily Creek or whatever that area is. 

The CHAIRMAN: Yes. 

Mr Lumsden: But the area still has to be sewered. So we have got no problem with the local 
planning scheme being amended if that reserve boundary is being amended accordingly to allow 
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that to occur; and then the council would be required to, through its normal planning processes, 
administer development control to allow those uses. 

The CHAIRMAN: And we hear similar statements made to us as we sit here. Our concern is how 
do I go if I want to put, as Hon Jon Ford said just half an hour ago, if I want to put a houseboat on 
the diversion dam, who do I go and talk to? That is where it breaks down at Kununurra. In terms of 
our report 11, we now have Harvey released and over a period of time we are going to have a range 
of areas released. Our view of it is that we have been very, very precise and the government has 
picked up the view on what should be protected.  

Mr Lumsden: Yes. 

The CHAIRMAN: Right. So what we are saying is we are happy to move that to one side because 
I think there is a continuity of effort there where people understand what you can do and what you 
cannot do and police policing all those matters about protected areas, including the people at 
Kununurra, because it is their rules. So we leave that aside. 

The other bit is that the government is saying the rest of it is open for recreation, but it is not. That 
is our problem because they keep on running into all these different rules and there is no guide for 
people to work their way through the maze. So that is the cause of our frustration. 

Mr Lumsden: Okay. Understood. My view is if the government, meaning cabinet, makes a 
decision that on part or wider in terms of that reserve that recreation activities can take place, that 
would be obviously facilitated and the local government would be required to amend its scheme to 
facilitate appropriate development approval process to make that occur subject to the normal 
referrals in terms of getting advice to that local government from ourselves, for instance, but also 
perhaps more importantly from the Department of Water and bodies like that. I ask Mrs Bell to add 
anything further that she wishes to say on that matter. 

Mrs Bell: So this is an area that has been de-proclaimed? Is that correct?  

The CHAIRMAN: Kununurra never was de-proclaimed. It has got a P1 on the townsite, but in 
Harvey, which is the other area that we are talking about, is de-proclaimed. So right now, there is a 
range of agencies doing a planning exercise about what is going to happen to that piece of water. 
Our concern is that is good, but how does Joe Blow approach that water and say, “I want to operate 
a water skiing club; I want to go fishing.” How does that work? Our argument is saying, in 
Kununurra, where it has been going for many, many years, the planning process and the other 
processes have restricted the issue so much that people are now operating tourist boats illegally. 
They have illegal moorings, illegal operating places, but everyone is still operating because no-one 
wants to stop the tourist industry. But we have not got sophisticated enough to make it so that there 
are set rules for which someone can operate legally.  

Mr Lumsden: Yes. 

The CHAIRMAN: Legally! 

Mr Lumsden: Okay. 

The CHAIRMAN: And most people would say that that is a simple thing to do. I mean, in theory 
that should be a simple thing to do. You make application to the shire—using my own 
imagination—that you want to have a tourist boat. These are the areas that you are allowed to 
operate from. These are the conditions of your jetty or whatever you wish—mooring or whatever it 
is. Here is the rules of health aspects. Here is the rules of the Department of Water. But that does 
not happen. Those are the things that we were just talking about do not happen. To make it worse 
for us, we have just received some papers from the ombudsman about a complaint up there, where 
the complainant does not really matter, but why we wanted to look at that particular case is to look 
at the interaction between the Department of Water, the Department of Planning and conservation, 
and there isn’t any! It seems to me, and this is not the committee speaking, so I am not putting these 



Public Administration Wednesday, 23 May 2012 — Session Three Page 4 

 

words as the words of my colleagues, but it seems you get a local government trying to pick things 
out of mid-air but also reacting to their own local political pressures. Not working. 

Mr Lumsden: Yes. I will give a quick answer. My view is that council needs to amend its scheme 
with support in that processes, if that is—bearing in mind a decision of government. And then the 
council can—obviously we would get that through as quickly as possible through local government, 
and the local government can then administer its scheme—I will use the word—legally. Do you 
want to add to that? 

Mrs Bell: Yes. With regards to the interaction with different agencies, often there is provision for 
the local government, upon receiving a development application to then refer it on to the agency for 
which the reserve is vested. For example, if it is a water reserve and it is vested to the Department 
of Water, then there is that requirement under the scheme. And schemes vary, but generally there is 
a requirement for the local government to liaise with the Department of Water in that regard. 
Similarly, if it was a reserve for conservation there would be that requirement to liaise with the 
Department of Environment and Conservation.  

[11.15 am] 

The CHAIRMAN: We have no doubt that happens—it is true. In your own agency, that is what 
you do. You are going to put a planning scheme in at Kununurra, you are going to speak to all those 
people, including the community, the Department of Water would tell you the requirements about 
the P1, and as you go down, you get all that. We are not going to pick on the individual, but in this 
particular case an application is made for a tourist operation—that is, someone using a motorboat on 
Lily Creek—which is outside the P1, being rejected because of the P1. 

Mr Lumsden: I do not understand why the local government rejected it. 

The CHAIRMAN: Obviously, it is not necessarily the Department of Water rejecting it, but it is an 
attitude somewhere there, whether it is the shire misinterpreting the process or whether it is actually 
an officer in the Department of Water misinterpreting the process. But nobody wants to take that 
responsibility saying, “Yes, you can tip fuel into that motor on that site.” 

Mr Lumsden: Well, Mr Chairman, my approach would be—you probably recall I have worked in 
local government, and let us say I was in that local government as a planning officer—if I had 
advice from the Department of Water saying, “Yes, you can go ahead” and it is not saying, “You 
shouldn’t”, I make that point, it could go ahead subject to A, B, C, D. As the local planning 
authority, I would consider that advice and then reflect it in a development approval, which would 
have appropriate safeguards from a risk management point of view. That would be my approach. So 
you have put to me a bit of a hypothetical but real situation without knowing all the facts. 

The CHAIRMAN: That is what we are trying to assess amongst ourselves to get to a point because 
we are finding this frustrating, to say the least. So let us stop worrying about Kununurra for a 
moment. We have got a brand-new open slate at Harvey, so what do you do at Harvey? You have 
been approached at Harvey, no doubt. 

Mr Lumsden: Not directly, but my officers will have been. 

The CHAIRMAN: Tell me if I am wrong, and I am not trying to put words in your mouth. The 
Harvey shire would all of a sudden have a new piece of recreational territory, they would be seeking 
to amend their town planning scheme, that would be the first thing? 

Mr Lumsden: Yes. 

The CHAIRMAN: Then you would expect the Harvey shire to seek information from all the 
agencies? 

Mr Lumsden: Yes, part of their submission to amend the scheme. 

The CHAIRMAN: Go public on that? 
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Mr Lumsden: Yes. 

The CHAIRMAN: Hold it public for a period of time? 

Mr Lumsden: Correct. 

The CHAIRMAN: Put that scheme through a consultant of some sort, put together a scheme and 
put it to you? 

Mr Lumsden: Yes, and it would be approved by the minister, unless there are some fatal flaws that 
I am not aware of. But in the normal event, that would go.  

The CHAIRMAN: So we are all very aware of that and that has been a process that has been 
around for a long time. 

Mr Lumsden: Yes. 

The CHAIRMAN: Okay. What is concerning us is: how do we make that work? There is a bit of 
distance, but we can get a map like this about Kununurra that has got lines and says that all the 
things that happen — 

Mr Lumsden: Yes, I am aware of the map. 

The CHAIRMAN: But how do you make that work? Not so much this, but if you looked at 
Harvey, say, someone looks at a pool of water and says, “This is going to be for motor recreation, 
this is going to be for canoes and rowboats and so forth and swimming”, how do you make all that 
work? 

Mr Lumsden: You would reflect it in the local planning scheme. For instance, if you had tourism 
operators as a use which could be permitted or subject to the discretion of council, depending on 
how they wish to provide it, and then the council would be required to implement those scheme 
provisions, having regard for the specific application before it. 

The CHAIRMAN: Our concern there is what currently happens is I decide that I am going to run a 
water-skiing club. So I go to the shire and I say, “This is what I want to do” and the shire says, 
“Here it is and there’s your forms and an application, but you’ve got to go down and talk to the 
Department of Water or the department of conservation about where you’re going to land”. That is 
where it all breaks down, because those linkages, once you do the plan, do not attest to us. 

Mr Lumsden: Again, my approach would be—having regard that you have a scheme amended, as 
you have just said—is that the council is the local planning authority. It would refer that application 
for comment back to them by the relevant agencies. You do not send a person round, “You go do 
this.” I mean, it then makes the decision to approve that development after those referrals are back, 
if it feels inclined to, subject to conditions. Now, a condition may require a certain approach to be 
followed in terms of—I will call it—the environmental protection mechanism. But the conduit for 
receipt and issue of that development application and subsequent approval is the responsibility of 
local government to administer. Now, I would not be sending, say, if you were the applicant, using 
your example, you off to do it. I could say to you, “We’ll refer this to the department.” But we 
would expect you prior to lodging an application, if they had not lodged it, to at least get some 
preliminary advice from the department because when the application hits the council, you as the 
applicant are aware of perhaps the views of other agencies. But that would be reflected in your 
application. Then we would—obviously, when I say “we”, the local government—then refer it for 
formal comment by the agency concerned and they would respond to the local government. Is that 
clear, Mr Chairman? That is the normal process. 

The CHAIRMAN: The argument is clear but the function is not. For example, the case in respect 
of the Ombudsman, there were a range of issues jumping in and out of the time line—lease periods 
have been dated between one year and 21 years, varying quite considerably. The argument of why 
that should be is the weight of either the view of the department of conservation or the view of the 
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Department of Water or some other variance as to why the council felt it could make that decision. 
You could say, and a lot of people would say, that is an incompetent council. But on the other hand, 
councils are like everyone else, including yourself, as you quite often tell us in other places; it is all 
in relation to resources and capacity and those sorts of questions. 

Mr Lumsden: Yes, but that is not in relation to making a decision, Mr Chairman. 

The CHAIRMAN: So I am not arguing with you that the decision is not made and the plan is not in 
place, what we are concerned about is how that function actually works, which is not directly your 
concern but it is our concern. So if we de-proclaim a number of water sources, and there are going 
to be a range of plans put into place how to use that, we want to be sure that whoever goes down 
there and decides to do an activity is actually after a year or two legally doing that. That cannot be 
said in Kununurra. Not overall, but in some aspects you clearly left things out of Kununurra and 
say, “Well, that’s not the case”. So we do not want to reflect Kununurra activity into Harvey or as 
you go through each of these areas. We are very concerned about it. 

Hon JIM CHOWN: Mr Lumsden, I have been trying to digest what you have actually stated here. 
If I have it right, you are actually saying that the local government authority receives an application 
for whatever sort of development on this particular waterway or any other waterway, and then the 
local government authority under the local town planning scheme gives them the ability to liaise 
with, for example, the Department of Water, Department of Health, Department of Sport and 
Recreation, Department of Environment and Conservation and the Water Corporation. 

Mr Lumsden: Yes, if it sees so fit. 

Hon JIM CHOWN: Is that correct? 

Mr Lumsden: Yes. 

Hon JIM CHOWN: And all those agencies feed back their requirements to the local shire? 

Mr Lumsden: Their advice and requirements. 

Hon JIM CHOWN: And that advice could be conflicting at times in regard to their abilities? 

Mr Lumsden: Yes. 

Hon JIM CHOWN: And then the shire makes a recommendation to the applicant and either 
approves the applicant’s request or not? 

Mr Lumsden: Correct. 

Hon JIM CHOWN: I believe this has taken place to some degree, and we are using Kununurra as 
an example, and these issues have not been resolved through this process. 

Mr Lumsden: Well, I am surprised in a sense because if a council refuses or — 

Hon JIM CHOWN: Just if I could just hold you up for a minute. We are talking about one, two, 
three, four, five, six significant government agencies here going back to a local government entity, 
which obviously does not have the resources even in itself to digest all the information coming 
back. I mean, you would need a legal team at times to wade through the requirements from each 
agency and then they have to actually put that forward to the applicant. In the example at Kununurra 
and one particular case which has gone on for a number of years, different departments have then 
changed their minds. 

Mr Lumsden: If we just stick with the application, honourable member. I mean, they can get 
advice from the Department of Planning if they so desire in terms of the issue. Also, if they need 
legal advice—I would say in my experience of having had the necessity to get legal advice on many 
matters—it might be for one specific aspect, they can either seek, I suppose, for one assistance from 
the Department of Planning or they can go through their own solicitor, which they have. All the 
councils have that. I cannot speak for that specific local government, but there are probably two or 
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three practices in Perth who have very experienced planning law teams who can give an answer 
pretty quickly. 

Hon JIM CHOWN: On all the advice they receive from each department? 

Mr Lumsden: Yes. It is no different. Sometimes we get advice from a department, and on 
occasions—I try to minimise it—we would seek advice from the State Solicitor’s Office. 

Hon JIM CHOWN: Our Chairman brought up the PumpHouse Restaurant, as an example, on the 
diversion dam at Kununurra, which then took 15 years to get approval. Do you think that is fair and 
reasonable? 

Mr Lumsden: No, it is not. Again, if the council is not making an appropriate decision, the 
applicant can refer it to the SAT. All I can comment is that if it took 15 years, it sounds like there is 
some legal impediment that the council — 

Hon JIM CHOWN: Which was eventually overcome. 

Mr Lumsden: Yes, recently. The council cannot—in defence of the local government—make an 
unlawful decision either. 

Hon JIM CHOWN: Agreed. 

Mr Lumsden: So all I can surmise is that they did not have the powers under their town planning 
scheme to either approve it or alternatively if they did not approve it and had the powers, the 
applicant did not use their right of appeal to the state appeal — 

Hon JIM CHOWN: So in the present day situation they do have those approved under the town 
planning scheme to approve these sorts of applications once they are aware of all the requirements? 

Mr Lumsden: Yes. Again, it should be initiated by the local government, and they go through a 
process. Once it is in the scheme, any applicant can make an application accordingly.  

Hon JIM CHOWN: So from what you are saying here, the onus of responsibility is actually on the 
local government end? 

Mr Lumsden: As the local planning authority, yes. 

Hon ED DERMER: I have had in mind questions very similar to those just raised by Hon Jim 
Chown. Can you tell me: what is the current number of local government authorities in Western 
Australia? 

Mr Lumsden: About 139 I think at last count. 

Hon ED DERMER: I am just going to test that I am comprehending what I am hearing properly. 
The concerns of the Department of Water, the concerns relating to the environmental requirements, 
the concerns that Sport and Recreation may have—all of those concerns are consolidated in the 
local planning scheme. Is that correct? 

Mr Lumsden: They should be reflected where appropriate in the local planning scheme and 
specific provisions. 

Hon ED DERMER: I believe I understand that the Department of Water is of the view that their 
concerns relating to water are actually implemented by way of the inclusion in the local planning 
scheme.  I think that is what you were saying today is how it should work. So the different agencies 
have got their own concerns and in the end the local planning scheme is able to consolidate all of 
those concerns into the local planning scheme? 

Mr Lumsden: Yes, subject to obviously looking at the risk management and the various aspects of 
it.  

Hon ED DERMER: And then — 
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Mr Lumsden: Sorry to interrupt, the council has the authority to make its own decision. But it will 
make a decision having regard for all the information before it, which includes that advice from the 
Department of Water and other bodies. 

Hon ED DERMER: Okay, so the Department of Water has got a set of requirements and they are 
expecting that to be included in the local planning scheme. There is a responsibility on the 
Department of Water to make sure that the local council is aware of what those requirements are. Is 
that what you are saying? 

Mr Lumsden: Correct. That would be my view. 

Hon ED DERMER: So, what you have then got in the local planning scheme is the accumulation 
of the concerns of a number of government agencies. So when I come along and I want to turn the 
pump house into a restaurant, I then submit my application to do that and then the local council and 
its planning officers take my application for a restaurant and measure it against all of the 
requirements for all of those interested agencies to make sure that it is okay. Is that right? 

[11.30 am] 

Mr Lumsden: Just one qualification: that is assuming that the pump house area is appropriately 
zoned. If it is not appropriately zoned—and it should be—and there is no restriction, they should 
have done an amendment to this scheme. 

Hon ED DERMER: If this local planning scheme was capable of working out all these factors and 
the officers in the council and the councillors are able to assess whether any proposal fits the 
requirements as consolidated under the local planning scheme, they should know what the zoning 
is, so they should be able to handle the zoning question as well. 

Mr Lumsden: Yes, because the local planning scheme is actually equivalent to an act of Parliament 
and it is the primary planning decision-making instrument for the council to administer. 

Hon ED DERMER: Having worked that out—and I appreciate the indulgence of my colleagues 
and everybody else concerned—are you, in your experience, which is considerable as I understand 
it, confident that all 130-odd of Western Australia’s local government authorities have the capacity 
to handle that responsibility? 

Mr Lumsden: No. 

Hon ED DERMER: Okay; that is interesting. 

Mr Lumsden: That is my personal view. 

Hon ED DERMER: My next question was to ask whether they consistently appropriately handle 
that responsibility, but I think if you do not believe that they have the capacity to handle the 
responsibility, then it is probably not likely that they consistently do handle the responsibility. 

Mr Lumsden: Correct. 

Hon ED DERMER: This is a concern, I would have thought, from the perspective of your agency. 
Do you have a suggestion about what government should be doing to work out which government 
agencies, which local government authorities are handling the responsibilities and which ones are 
not and, where it finds local government authorities that are not able to handle them, to take 
remedial steps to make sure that someone is handling all these important responsibilities? 

Mr Lumsden: Okay; in answering your question, I will preface it by saying that this is my personal 
view from experience, and I have not discussed it with the minister. 

Hon ED DERMER: Fair enough. 

Mr Lumsden: The ability of a local government to administer any matter, but particularly town 
planning matters, where the local government is actively performing a quasi-judicial role — 

Hon ED DERMER: Making a judgement? 
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Mr Lumsden: Making a judgement, but on the facts and fairly and without bias et cetera—rests on 
a number of key elements. First of all, having the appropriately qualified and/or experienced 
planning staff. For instance, if a council does not have any planning staff, they normally rely on 
consultants, and that can be varied, but at the end of the day, even if you get consultants’ advice, 
honourable member, it requires someone in the council to do the report to the council who 
understands the advice. The second component is: is the council competent to make those 
decisions? Has the council had training, by either its staff or by other means, including perhaps its 
legal advisers, on its roles and responsibilities on how to not only consider reports and applications 
but how to make appropriate legal decisions. The member will be aware that councils change from 
time to time; that can bring its own change of approach, as I call it. But the key factor is, I think, 
above all, having the appropriate qualified planning staff who are prepared to make 
recommendations using their expertise, and if they have not got that expertise, that is obviously an 
issue. That is as succinct as I can get it, I think. 

Hon ED DERMER: Mr Lumsden, what is happening in my mind is that I am thinking about the 
level of expertise that you need and dividing it by 137 across the state. I am thinking how small 
some of the local councils authorities are. For the very first time in my life, I now understand the 
imperative behind local government amalgamations. 

Mr Lumsden: Even regardless of that, it is still imperative to have the appropriate qualified people. 
We try to do as much as we can to support our local governments in their planning functions—
giving them advice, helping them with their schemes—but at the end of the day, we cannot sit there 
as the council and make decisions. 

Hon ED DERMER: Given that difficulty of hoping to have local council planning officers with 
appropriate levels of expertise and hoping to have local councillors familiar enough with those 
concerns to be able to understand and make sensible decisions based on the recommendations they 
get from those officers, given the unlikelihood of that level of competence being spread across 130-
odd councils in Western Australia, some of whom have very small populations and very small 
resource bases, do you think—again, as a personal opinion—it is time for a significant change in 
practice in Western Australia where that level of responsibility is shifted away from local councils? 

Mr Lumsden: The short answer is yes, otherwise this will be an ongoing issue. 

Hon ED DERMER: Where would you shift that responsibility to, in your opinion? 

Mr Lumsden: I am a great believer that the local decision-making should stay with the local 
governments because they are on the ground, they can see the application a lot better than perhaps 
my department would, and to do it they would have to have a lot more resources and they would 
have to have regional offices, so you could go out in the field and there would be contact with 
people; just a classic client-customer service relationship. The only other way you could do it is to 
have, say—I will not call it amalgamations—some regional groupings so you have more 
consolidated expertise on these issues. It is not just planning issues; it could be environmental issues 
as well. 

Hon ED DERMER: Like councils in the metropolitan area combine for rubbish disposal purposes? 

Mr Lumsden: Something like that, so you have a regional approach. That is basically what I have 
had to do for the department. For instance, we have a regional office in Broome, which services the 
Kimberley–Broome region. We have a regional officer in Geraldton—same thing—where we can 
support the various local governments. 

Hon ED DERMER: Mr Lumsden, I appreciate, number one, your patience with me and my 
colleagues and, number two, I also appreciate the frankness with which you have answered the 
questions. Thank you. 

The CHAIRMAN: Eric, I do not know whether you have in front of you the Minister for 
Environment; Water’s response to our report? 
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Mr Lumsden: Not to my knowledge. I will just refer to my colleague. 

The CHAIRMAN: If you go to page 4, recommendation 10. The committee recommends that a 
lead agency be nominated to be responsible for decision-making priority one in the Kununurra 
reserve, so we are actually getting to the second part of your answers; that is where we were trying 
to go. Recommendation 11, the committee recommends the government give consideration to 
relocating the Kununurra bore to another site to enable the development of the existing priority one 
area in the Kununurra reserve as a tourist precinct. The government response is that the Department 
of Planning is the lead agency with responsibility for planning decisions in the Kununurra reserve. 
Recreational tourism issues, along with the defined area subject to agreement with the Department 
of Water and the Shire of Wyndham–East Kimberley as the land is vested in both parties. How do 
you read that—your department being the lead agency? 

Mrs Bell: The department’s role as a lead agency is primarily with regard to recommendations to 
the WA Planning Commission and the minister regarding rezoning applications and changes to the 
local planning strategy. The matters discussed, such as development applications, are really the role 
of local government. 

The CHAIRMAN: The point is that the lead agency, in terms of the planning framework and 
putting in the strategy and ensuring that councils perhaps change their schemes, but once the 
council changes its scheme, unless the Western Australian Planning Commission removes the 
authority from the local government to determine planning decisions which would normally be 
facilitated through their local planning scheme as we have just discussed, then the authority to make 
those development or approval decisions would still rest with the local government.  

Mr Lumsden: Okay. 

The CHAIRMAN: Have I made myself clear? 

Mr Lumsden: Yes; to me, you have. I am not sure about my colleagues, but to me you have. 

Hon ED DERMER: Even me, Mr Chair; eventually I had it made clear to me. If it got through to 
me, I am sure the rest of my colleagues would have picked it up sometime earlier! 

The CHAIRMAN: Therein lies one of the conflicts. We would define lead agencies very 
differently than you define them. There is one of the conflicts. To put our position back to you, we 
came to the same conclusion that you came to us five minutes ago, that there needs to be a 
collaborative effort somewhere, and what seems to be very much missing in these issues, 
Kununurra or if we start talking about Harvey Dam or wherever we discuss, is: who is accountable? 
Who actually reports? Who actually is accountable? Because you only get delays of 15 years or two 
years if nobody is accountable for the decisions, and no-one gets any pressure for their decisions, 
whether it is the shire or the Department of Planning or whether it is the Department of Water or 
whoever it may be. There is no accountability process. 

Mr Lumsden: The ultimate accountability, all things being equal, is the local government. What 
we would do is—and we do have a peak regional planning committee known as the Kimberley 
regional planning committee—we are currently preparing a Kimberley planning and infrastructure 
framework for the region, but in terms of that detail you are talking about, if I can refer to the pump 
house et cetera, that has always been considered to be the responsibility of local government as the 
local planning authority to make those decisions within the scheme. If that is not being done 
effectively in the view of government, not just me as director general, then the Department of 
Planning could advise the Western Australian Planning Commission to remove that authority or 
even whole or in part thereof as a scheme, then the commission would make the decision. There has 
been no demand on my department to do that in terms of this local government or any other local 
government to my knowledge recently, but we do where possible through the regional planning 
committee, but also through other programs such as the Department of Regional Development and 
Lands where I understand they are going to make funds available to the council to amend this 
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scheme, bring this scheme up to speed. We will do everything possible as a department to ensure 
they meet that objective. Let us make clear the difference between a development application per 
se, as the applicant, and the roles of the planning authority in terms of preparing a broader scheme 
which has those provisions which enables that decision making to occur. 

The CHAIRMAN: Over the many years I have sat in Parliament I have had a few opportunities to 
tour the world, and one of the things that has impressed me about the United States is that they 
have, not in every state, but in a lot of states, the capacity to do a lead agency process. That is, if I 
make an application to an individual, that individual is empowered to make sure that all the matters 
of that application are met. Instead of saying, “Well, you’ve made an application, I’m planning, I’ve 
got the planning bit, you’ve got to go down the road for the next bit”. Not wishing to judge my 
colleagues here, but I think that is where this committee wants to go, so as we open up these 
resources we would like to see these things move fairly smoothly, unlike Kununurra, for other 
people get an approval and that approval is legal and it is sound and can operate for a period of 
years and a person can get a lease and make their capital injection into whatever they need to do, 
large or small, with the understanding that they do have a lease of five years or three years or 21 
years or one year, whatever it may be. That is where it is resting. What I believe—and my 
colleagues will tell you if it is any different—that we would like to see a situation where there is 
some responsibility and it can be a shire, but in some of these areas there is no shire. Some of these 
areas are going to be in the middle of CALM or crown land, so DEC, I imagine, will have that 
responsibility. It does already in several places. So you would want a situation that if I go to one of 
their dams and want to put a hotel on it, that I can get a response and not get their response and have 
to get your response from another place. Do I make myself clear?  

Mr Lumsden: Yes. 

[11.45 am] 

The CHAIRMAN: I think that is where we are trying to go.  

Mr Lumsden: Certainly, my understanding is that if there was an application on land managed by 
DEC under their vesting or responsibility, we would not normally get involved in that process, 
would we? 

Mrs Bell: No.  

The CHAIRMAN: You would hope that planning would be part of that process. If you are going to 
put a 200-bed hotel in the middle of the forest—I am not saying that you should—you would think 
that planning would be important.  

Mr Lumsden: We would be involved provided that that department initiated discussion with our 
department; otherwise, I would not know about it.  

The CHAIRMAN: Therein lies our dilemma, I think.  

Hon JIM CHOWN: Exactly.  

The CHAIRMAN: We are pretty determined about this. We see this as an opportunity. We were 
asked to do this by the Parliament and the Parliament was asked to do it by several ministers. It 
made an application to the council to resolve this issue about conflict of recreational use.  

Hon JIM CHOWN: Mr Chairman, a very important point has just been addressed here. Mr 
Lumsden, on your previous statement that you and I had a bit of interaction about with regard to 
local responsibilities in relation to planning, that applies only to freehold land or land within; it does 
not apply to any government agency response.  

Mr Lumsden: Generally, the answer is that that is correct. We do not sit as a watchdog over the 
department of environment; it is their responsibility. They may seek our advice, the same as I 
presume the department of environment seeks advice from the Department of Water.  
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Hon JIM CHOWN: We are now touching on the very critical point.  

Mr Lumsden: I would ask Mrs Bell to add to that.  

Mrs Bell: I would also make a qualification. If the land is covered by a region scheme, such as the 
metropolitan region scheme, and it is a reserve for water uses, under the region scheme the WAPC 
would be determining development applications. In the case of Harvey, that is not applicable. It has 
not been raised so far because it is not applicable at all to Harvey or Kununurra, just within the 
metropolitan area.  

Mr Lumsden: That is, the region schemes are not applicable.  

Mrs Bell: Yes, but there is that role of the WAPC.  

Mr Lumsden: The sole planning instrument—what Mrs Bell is saying for the areas we have been 
talking about generally—is the local government planning scheme in terms of freehold land and 
some other rare cases, which is your comment, honourable member.  

Hon JIM CHOWN: When we get to an issue that has interagency responsibilities, in your opinion, 
how would you resolve getting applications that would be considered to be beneficial to the 
applicant? How would you curtail a process with local government and in reaction with all its 
agencies involved or one or two or whatever? How would you get around that dilemma?  

Mr Lumsden: You would need to ensure that there is clarity about who the final decision maker is.  

Hon JIM CHOWN: That is the point. How would you come to that conclusion?  

Mr Lumsden: You have touched on an issue. At the moment the decision-making authority on 
what I call these planning issues is dispersed depending on what is deemed to be the prime authority 
managing that area of land. If you want to go from that perspective to a quantum leap, if you 
wanted to say that those agencies should not be the final decision maker on that bit of dirt but it 
should be a higher planning authority of independence, that would be the Western Australian 
Planning Commission. But at present the commission does not that have authority.  

Hon JIM CHOWN: Correct.  

Mr Lumsden: And I am not plugging for more work! 

Hon JIM CHOWN: We understand that. But you would appreciate that some of these issues need 
to be resolved in a manner that is beneficial to all parties involved rather than having it battered 
around and around for years. It fools people.  

Mr Lumsden: Whilst you have been referring to instances where I would call it a local—perhaps 
small in the perspective of things—development application, government, through Premier and 
Cabinet, has realised in some of what I call the bigger issues that you do need a lead agency. That 
has been in some cases designated to the Department of Planning–Western Australian Planning 
Commission. When you are looking at the total spectrum of issues, that has not been an approach of 
government to date.  

Hon JIM CHOWN: I am sure that you are aware that this committee has tried to resolve this very 
vexatious issue by an interagency group between certain departments, which at this stage I 
understand is about two months away from coming to some sort of understanding of how they are 
going to operate. Would you still believe that this interagency group that operates properly should 
pass on the final decision making to the WAPC if the amendments to the relevant legislation are 
made?  

Mr Lumsden: If that is the will of the government, yes. I will just make one other point. Sorry; I 
have just lost my train of thought.  

The CHAIRMAN: When it comes back, just jump in. Without picking on the individuals but just 
picking on the circumstance, we have a P1 in Kununurra; we have a pumping station. The pumping 
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station is no longer required so you have an empty building. Someone has a bright idea that this is 
good for tourism, so the council says that this is good for tourism. An application comes in for a 
restaurant and this is a pretty good idea. But it rebounds and it is still on the P1. It is still in that 
restricted area. The problem to me is the accountability of that decision, not the big picture. It would 
be easy for the Planning Commission to say it is a good idea to have a restaurant on the edge of the 
diversion dam—all of those questions—but in the end it is a question of who is accountable to say 
yes or no. What worries me is if somebody says yes, without picking on the individual, somebody 
should be accountable for that decision. If that decision is no, people should know that before they 
spend their money. You should not have this conflict of local government thinking it is a good idea 
for tourism or the development commission or whoever it may be saying this is good for tourism or 
good for recreational activity, but on the other hand having a sound argument; P1 has to be 
protected but many times there is room for movement in those sort of arguments, whether it is 
environment or water or whatever it may be.  

Mr Lumsden: As Mrs Bell outlined, within our region schemes, which are Perth, Peel and 
Bunbury, the commission probably takes that role because it has the planning instrument to do it—
region schemes. What our practice has been to date—this has been my view as director general—is 
that firstly the Department of Planning as an agency of state has a role to give totally independent 
advice to clearly the Minister for Planning and to other government ministers where required. Part 
of that role is also to give independent, objective, unbiased advice to the commission in making its 
decisions. We are often put in a position where we will have the view of agency A, which suggests 
that agency B says no, but at the end of the day, our job as the Department of Planning is to look at 
all the issues independently and say, “How do these things weigh up in terms of the wider 
community good?”, but also take into account the governance issues in that if this decision is made 
one way or the other—let us assume it is approval—how do we ensure accountability occurs after 
the decision is made by the peak body; namely, the commission? You would need to have a 
willingness agreement across government that if the commission said, “Okay, this is a good 
proposal”, it is approved subject to consideration of the facts, the applicant has to comply to 
appropriate legislation, and the agency which is still maybe managing, let us say, the water resource 
respects that decision and makes it work. I want to make the point that the commission is not an 
agency that implements that. Just like the State Administrative Tribunal, it makes a decision and if 
it affects the Water Corporation, they are required to — 

Hon JIM CHOWN: And that direction reverts back to the particular agency?  

Mr Lumsden: Yes.  

Hon JIM CHOWN: They are compelled to follow that. Is it as simple as that?  

Mr Lumsden: Yes, in my mind it is.  

Hon ED DERMER: On that basis, Mr Lumsden, if I am responsible for ensuring that people have 
safe drinking water and it goes through a process that ends up at the Planning Commission and they 
come back with a decision that in my judgement compromises the safety of the water that I am 
responsible for delivering, am I able to live with that?  

Mr Lumsden: Yes, you would, but I think you have to accept that it is no different from the State 
Administrative Tribunal. It makes a decision which may not be along the lines of the agency. You 
have to look at these things when you have competing issues from a risk management perspective. 
You would get all the best advice you could. At times the commission can get legal advice from the 
SSO. It can also get independent advice from other experts—outside agencies—to help it make its 
decision. This is where you get to a situation of determining whether you are prepared to take that 
risk in the sense that some other body—we have already accepted that to some degree through the 
State Administrative Tribunal, because they basically take over the role of the commission and the 
council on planning decisions—would weigh it up. Obviously, you could take a stupid case where 
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water is going to be polluted if you allow a major development which has the potential development 
for an oil spill.  

Hon ED DERMER: The Peel is responsible for the water and it is your responsibility to make sure, 
first, that it is safe and, second, that it is not going to cost a fortune to render unsafe water safe to 
make it safe.  

Mr Lumsden: That is right. Generally, government operates, even in planning decisions, such as 
the State Administrative Tribunal, on the precautionary principle. If you had very strong advice 
which said this is a major risk, I do not think you would find any authority, whether it is the State 
Administrative Tribunal, going against that advice without very, very good reasons and ensuring the 
risk was minimised.  

Hon ED DERMER: Ultimately, if I am responsible for the state of water, it is open to me to say to 
everybody who wants to hear that I think the Planning Commission just made a decision that was 
compromised for the safety of the water that comes out of the tap or, alternatively, just double 
the — 

Mr Lumsden: Often you have local community groups disagreeing with the decision of the 
council.  

The CHAIRMAN: Funny about that.  

Hon JIM CHOWN: I would like to go back to a couple of questions, Mr Lumsden, with regard to 
the matter you and I were discussing about a possible way to resolve the dilemma of having a body 
in which, I think you indicated, the WAPC would make the recommendation on how to carry out 
the interagency deliberations and that recommendation would be fairly binding. You discussed the 
relevant amendments to the legislation that would be required. I am just wondering if your 
department could flesh out those possible amendments and inform this committee what they were 
likely to be if that was to be carried forward because, quite frankly, the dilemma here is if this 
interagency works and from this perspective and from the hearings we have had today, it actually 
needs someone with authority to be able to implement those recommendations.  

Mr Lumsden: I would like you to tighten it to perhaps some parameters around that because I 
would not like to have to review every bit of legislation—every clause possibly.  

The CHAIRMAN: Let us do some deliberations and we will get back to you. 

Mr Lumsden: I am happy to assist the committee where necessary.  

Hon ED DERMER: Mr Chair, could I seek the indulgence of the committee for one more matter?  

The CHAIRMAN: We have half a minute to go. Fire away.  

Hon ED DERMER: Mr Lumsden, earlier when we were talking about the size of local council 
authorities and the likelihood of them having the appropriate qualified staff, you suggested local 
council authorities joining together in a way that they may do collecting rubbish at the moment. The 
difficulty with that is that you need to have a decision-making process at the local council level. If 
you are looking at one local government authority, it is its council. If you are looking at three local 
government authorities, it may be geographical. How would you then have a decision-making 
process?  

Mr Lumsden: I would expect, coming back to first principles, the council sets the policy and we 
try to ensure that that policy is consistent across local government boundaries and then they would 
delegate to the relevant officers’ decision making.  

Hon ED DERMER: Rather than the councillors?  

Mr Lumsden: The basic principle is get your scheme right, get your policies right and, if that is 
done correctly, you should be able to, within reason, delegate to local governments, provided they 
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have the appropriate qualified officers to carry out and administer that. You have a sound 
governance process and you have a sound administration process for a delegation.  

Hon ED DERMER: Which would probably require all the decision makers involved to be driven 
only by that agenda and not be driven by any other agenda at the time they make the decision.  

Mr Lumsden: Correct.  

The CHAIRMAN: That is another dilemma. We will not take any more steps. Thank you very 
much to you both for coming in. It has been good for us. We will do some deliberation and we may 
or may not get back to you. We will almost certainly write to you. We shall see.  

Mr Lumsden: Thank you, Mr Chairman, and thank you honourable members.  

The CHAIRMAN: You have helped, and I appreciate you coming.  

Hearing concluded at 12.01 pm. 


