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COMMITTEE’S FUNCTIONS AND POWERS 

Legislative Assembly Standing Order No. 282 provides the following functions, powers and terms of 
reference to the Procedure and Privileges Committee - 

 

Procedure and Privileges Committee 

282. (1) A Procedure and Privileges Committee will be appointed at the beginning of each 
session to —  

 (a) examine and report on the procedures of the Assembly; and 

 (b) examine and report on issues of privilege; and 

 (c) wherever necessary, confer with a similar committee of the Council. 

 (2) The Procedure and Privileges Committee will have the powers of a select 
committee. 

 (3) Membership of the committee will consist of the Speaker and four other members 
as the Assembly appoints. 

 (4) Standing Order 278 will apply except that where possible any report of the 
committee will be presented by the Deputy Speaker. 

 (5) When consideration of a report from the committee is set down as an order of the 
day it will be considered using the consideration in detail procedure. 
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INQUIRY TERMS OF REFERENCE 

On Thursday, 1 December 2005, the Legislative Assembly of Western Australia agreed to the 
following motion - 

That this House calls upon the Leader of the Opposition to fully detail to the House the 
circumstances surrounding his declarations of financial interests and in doing so explain - 

(1) Why he did not detail shareholdings he held through his fully owned and controlled 
Gold City Corp when required by law to do so? 

(2) What were the date, time, reason and circumstances in which he attempted to alter his 
declaration in October 2005 so as to include a list of six companies in which he held 
shares through Gold City Corp? 

(3) Why the member did not advise the Clerk or any other staff member of his attempt to 
amend the Register, which is the public record of his financial interest disclosure? 

(4) Why the member did not date, sign or give any other indication on the attempted 
amendment of his financial interest disclosure that the amendment was being made 
more than twelve months after the original financial disclosure? 

(5) Why the member thought he could surreptitiously alter an official public record 
without notifying the relevant parliamentary official? 

(6) Why the member sought to mislead the House and the public over his share 
declarations by his statements - 

(a) in the Parliament on Tuesday, 18 October 2005 that his shareholdings through 
Gold City Corp were on the register; and 

(b) on the Liam Bartlett ABC radio program on Wednesday, 19 October 2005 to the 
effect that he was not required to disclose his shareholdings through Gold City 
Corp when he had secretly attempted the day before to alter the register to give 
the appearance that the list of six shares had been there all along? 

(7) Why the member had never made a public statement until this week that he had 
attempted to alter the Financial Interests Disclosure Register? 
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(8) The circumstances in which the Clerk of the Legislative Assembly raised the attempted 
alteration of the member’s financial interests disclosure, including whether the Clerk - 

(a) did no more than ask for a cover sheet to go with the list of shares; 

(b) raised the propriety of the way in which the member attempted to alter the 
Register; 

(c) required the member to take back his attempted alteration of the Register; and 

(d) raised the misleading and deceptive effect of the member’s attempt to alter the 
Register? 

(9) Why the House should not conclude that the behaviour of the member in attempting to 
alter the Register of Financial Interests constituted ‘misconduct’ for the purposes of the 
Corruption and Crime Commission Act 2003? 

That this House requires the Procedure and Privileges Committee (PPC) to - 

(a) inquire into and establish the facts relating to the matters raised in these above 
nine questions; 

(b) direct the Clerk and Deputy Clerk to appear before the PPC to assist in 
establishing the facts even to the extent of disclosure of matters which the Clerk 
and Deputy Clerk would hold as confidential in their service to all Members of 
the Legislative Assembly; 

(c) advise the House as to whether or not the Leader of the Opposition’s statements 
and actions involving his efforts to change the Register of Members’ Financial 
Interests could be judged as ‘misconduct’ as defined by the Corruption and 
Crime Commission Act 2003 and/or amounts to a breach of Parliamentary 
privilege; and 

(d) report to the Assembly at the earliest possible opportunity but no later than 
31 December 2005, 

and that for the period and purpose only of this inquiry, the Member for Churchlands be 
appointed a member of the Procedure and Privileges Committee. 
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CHAIRMAN’S FOREWORD 

It is an understatement to say that this inquiry by the Procedure and Privileges Committee has 
attracted some interest from the media, Members of Parliament and interested political observers 
in this State.  Quite rightly, the reference to this Committee resolved by the Legislative Assembly 
on Thursday, 1 December 2005, is a matter of the utmost seriousness to the Committee, the 
Member whose actions are the subject of the Committee’s inquiry, the Parliament and the wider 
community.  The reference required the Committee to inquire into the actions of one of our fellow 
Members of the Legislative Assembly, with specific reference to whether the Member’s actions 
constituted “misconduct” under the Corruption and Crime Commission Act 2003 and/or a breach 
of Parliamentary privilege.  Even the most casual parliamentary onlooker would recognise that 
these matters, and the potential consequences that may flow from the Committee’s findings and 
recommendations, are matters of great political significance and importance. 

The Committee has approached its task in a manner befitting this significance and importance.  
During the course of the last three weeks, the Committee heard evidence from the three principal 
persons associated with this matter: Mr Matt Birney, MLA, Leader of the Opposition and Member 
for Kalgoorlie; and the Clerk and Deputy Clerk of the Legislative Assembly.  The Committee has 
also deliberated extensively during this period, meeting in total for approximately 17 hours on 6 
separate occasions.  One indication of the serious approach adopted by the Committee was the 
retention of experienced legal counsel to assist the Committee.  On behalf of the Committee, I 
acknowledge the significant contribution made by Mr Wayne Martin QC, whose expert legal and 
procedural advice was invaluable in the course of the Committee’s inquiry. 

A number of persons, including current and former Members of Parliament, academics and 
members of the political media have commented extensively on the Committee’s capacity to 
undertake this task.  The Committee has been compared to a Star Chamber, and Committee 
Members have been accused of being incapable of discharging their function in a non-partisan and 
objective manner.  For some advocates of this position, no level of argument will dissuade them 
from their views regarding the Committee and this inquiry.  However, to the more rationale 
observer, I would point out three facts: (a) for the purpose of this inquiry, the Committee 
membership comprised at least one Member from each major party in the Western Australian 
Parliament and one independent Member; (b) no group of Members from one political party 
enjoyed a majority on the Committee; and (c) this report is the product of the work, and reflective 
of the integrity, of all Members of the Committee. 

One specific criticism levelled at the Committee was in relation to the Committee’s decision to 
conduct its three hearings in closed session.  Rather than providing a valid point of criticism, I 
believe this decision constitutes more evidence of the serious manner in which the Committee 
undertook this inquiry.  The Committee was keen from the outset that this inquiry would not 
become a media circus, but rather would be a careful and objective analysis of the evidence 
provided to and gathered by the Committee.  Given this inquiry concludes with the presentation of 
this report to the House, the Committee considers that in the interest of openness and 
accountability these transcripts should be available for persons to read in conjunction with this 
report.  Accordingly the Committee has resolved to include these transcripts in this report. 
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A further criticism of the Committee’s capacity to undertake this task in an unbiased manner was 
attributed in media reports to a former Member of Parliament.  As part of a broad criticism of 
committee processes in these circumstances, the former Member allegedly pointed to the fact that 
witnesses appearing before parliamentary committees cannot be represented by legal counsel as an 
indication of a supposed bias against witnesses appearing before these bodies, particularly when 
the witnesses were the subject of the inquiry.  One aspect of this assertion is true - witnesses 
cannot be represented by another person on these occasions, as witnesses appear in their own right 
and answer questions directly in the course of parliamentary committee proceedings.  However, 
witnesses may be accompanied by legal counsel, and may consult with counsel during the course 
of the hearing.  Beyond that, an indication of the irrelevance of this issue to this inquiry may be 
found in the fact that all three witnesses were invited to attend with legal counsel ..... and none of 
them, including the Member for Kalgoorlie, availed themselves of this invitation. 

I thank all Members for their contribution to this inquiry.  The bipartisan nature in which 
Members conducted themselves throughout the deliberations is a credit to all Members, and has 
produced an outcome with which I believe all Committee Members can be justifiably proud.  I 
also acknowledge the contribution made by the Acting Clerk to the Committee, Nigel Lake, and 
other staff of the Legislative Assembly in supporting the Committee in the conduct of this inquiry. 

 

HON. F. RIEBELING, MLA 
CHAIRMAN 
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GLOSSARY 

Act    the Members of Parliament (Financial Interests) Act 1992 

Annual Return   see Return 

Assembly   the Legislative Assembly of Western Australia 

CCC Act   the Corruption and Crime Commission Act 2003 

Clerk    the Clerk of the Legislative Assembly of Western Australia 

Deputy Clerk   the Deputy Clerk of the Legislative Assembly of Western Australia 

LA    the Legislative Assembly of Western Australia 

Member for Kalgoorlie Mr Matthew John Birney, Member of the Legislative Assembly, 
Leader of the Opposition 

Members   Members of the Legislative Assembly of Western Australia 

PPC the Procedure and Privileges Committee of the Legislative 
Assembly of Western Australia 

Primary Return  see Return 

Register the “Register of Members’ Financial Interests”, as defined under 
section 16 of the Members of Parliament (Financial Interests) Act 
1992.  The Register is a series of files maintained in the office of the 
Clerk of the Legislative Assembly, containing the returns compiled 
and submitted by Members of Parliament in accordance with the 
Act. 

Return a Primary or Annual Return, as defined under the Members of 
Parliament (Financial Interests) Act 1992. 

Speaker   the Speaker of the Legislative Assembly of Western Australia 

 

 



PROCEDURE AND PRIVILEGES COMMITTEE 

 
 

 
- xii - 

 

 



PROCEDURE AND PRIVILEGES COMMITTEE 

 
 

 
- xiii - 

FINDINGS 
Page 9 

Finding 1 

The Committee finds that the Member for Kalgoorlie was the sole shareholder and 
director of Gold City Corp and therefore had a “relevant interest” in the company as 
defined under the Commonwealth Corporations Act 2001. 

 

 
Page 9 

Finding 2 

The Committee finds that the Member for Kalgoorlie’s omission of the particulars of the 
shares held by Gold City Corp in his 2003-2004 Annual Return constituted a failure by the 
Member to comply with the requirements of section 11 of the Members of Parliament 
(Financial Interests) Act 1992. 

 

 
Page 11 

Finding 3 

The Committee finds that the Member for Kalgoorlie’s contravention of section 11 of the 
Members of Parliament (Financial Interests) Act 1992 was not wilful, and therefore did not 
constitute a punishable contempt under the Act. 

 

 
Page 15 

Finding 4 

The Committee finds that the Member for Kalgoorlie’s insertion of an additional page 
into the Register of Members’ Financial Interests, without reference to the Clerk or 
Deputy Clerk, was both unwise and inappropriate, and constituted an unauthorised 
alteration of an official record maintained by the Clerk of the Legislative Assembly 
pursuant to section 16 of the Members of Parliament (Financial Interests) Act 1992. 
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Page 19 

Finding 5 

The Committee finds that the actions of the Member for Kalgoorlie, in adding a sheet of 
paper specifying shareholding details of his company, Gold City Corp, into the Register of 
Members’ Financial Interests behind his 2003-2004 Annual Return on 18 October 2005, 
could not be judged on the evidence before the Committee as “misconduct” as defined in 
section 4 of the Corruption and Crime Commission Act 2003. 

 
 
Page 25 

Finding 6 

The Committee finds that the actions of the Member for Kalgoorlie involving his efforts to 
alter the Register of Members’ Financial Interests amount to a contempt of the Legislative 
Assembly. 
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CHAPTER 1 INTRODUCTION 

The Procedure and Privileges Committee (“the Committee”) initially met in relation to this inquiry 
following the rising of the Legislative Assembly on Thursday, 1 December 2005.  The matter was 
formally referred to the Committee by the House during its sitting earlier that day. 

During the course of the Committee’s inquiry, members met on 6 occasions, including 
deliberative meetings and evidence hearings, of approximately 17 hours duration in total. 

These meetings included evidence hearings from three witnesses on Wednesday, 7 December 
2005: Mr Matt Birney MLA, Leader of the Opposition and Member for Kalgoorlie; 
Mr Peter McHugh, Clerk of the Legislative Assembly; and Mr John Mandy, Deputy Clerk of the 
Legislative Assembly. 

The resolution of the Legislative Assembly on 1 December 2005 contains two parts.  The first part 
“calls upon the Leader of the Opposition [the Member for Kalgoorlie] to fully detail to the House 
the circumstances surrounding his declarations of financial interests and in doing so …” respond 
to nine (9) questions related to the Member for Kalgoorlie’s 2003-2004 Annual Return, the 
subsequent addition of a sheet of paper containing details relevant to that Return to the Register, 
and associated matters. 

The second part of the motion is the direction to the Procedure and Privileges Committee, which 
requires the Committee “to inquire and establish the facts relating to the matters raised in these … 
nine questions” and to “advise the House as to whether or not the Leader of the Opposition’s 
statements and actions involving his efforts to change the Register of Members’ Financial 
Interests could be judged as ‘misconduct’ as defined by the Corruption and Crime Commission 
Act 2003 and/or amounts to a breach of Parliamentary privilege”.  This report constitutes the 
Committee’s response to this direction from the Legislative Assembly. 

The motion refers to the Leader of the Opposition, being the Member for Kalgoorlie, 
Mr Matthew Birney, MLA.  However, a number of the events dealt with under the reference 
occurred prior to Mr Birney being appointed as Leader of the Opposition.  Given this, and for 
consistency and ease of reference, the Committee has referred to Mr Birney as “the Member for 
Kalgoorlie” throughout this report. 

There are 4 main sections to the Committee’s report. These are as follows - 

Chapter 2 details a chronology of events relevant to the inquiry. 

Chapter 3 contains the Committee’s examination of the Member for Kalgoorlie’s 2003-2004 
Return, in the form in which it was submitted in 2004.  The Committee reviewed the requirements 
upon Members under the Members of Parliament (Financial Interests) Act 1992, and the 
compliance or otherwise of the Member for Kalgoorlie’s Annual Return for the year ending 30 
June 2004. 
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Chapter 4 covers the Committee’s review of the addition of a sheet of paper into the Register by 
the Member for Kalgoorlie on 18 October 2005.  The Committee examined the circumstances of 
the addition to the Register, the Member’s intent in making that addition, and whether the 
Member’s actions constituted “misconduct” under the Corruption and Crime Commission Act 
2003. 

Chapter 5 contains the Committee’s review of Parliamentary privilege, and includes the 
Committee’s view on the Member for Kalgoorlie’s statements and actions concerning the addition 
of material to the Register in relation to a potential breach of privilege and/or contempt of the 
House. 

Included in the appendices to the report are the corrected transcripts of evidence from the hearings 
conducted by the Committee on 7 December 2005.  Whilst the Committee considered it 
appropriate that these hearings be conducted in closed session, given the sensitivity of the matters 
under discussion, the Committee also recognises that in the interest of openness and accountability 
these transcripts should be available for interested parties to read in conjunction with this report.  
Accordingly the Committee has determined to add these transcripts to the report. 
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CHAPTER 2 CHRONOLOGY OF EVENTS RELEVANT TO 
THE INQUIRY 

The Committee recognised at the outset of this inquiry that a critical component of its work was 
the establishment of a chronology of events relevant to the inquiry terms of reference.  The 
following chronology of events has been compiled by the Committee after review of the evidence 
provided to and gathered by the Committee in the course of this inquiry. 

2004 

Post-30 June 2004 

• The Member for Kalgoorlie completed his Annual Return for 2003-2004 under the 
Members of Parliament (Financial Interests) Act 1992, signed it and dated it 26/7/03.  
However, the Committee has noted the Return should have been dated 2004 and this error 
has not been corrected. 

• The Member for Kalgoorlie submitted his Return to the Clerk. 

• The Member for Kalgoorlie’s Return was reviewed by the Clerk or the Deputy Clerk, 
along with the Returns submitted by other Members. 

• The Clerk or Deputy Clerk provided advice to the Member for Kalgoorlie regarding the 
responses supplied by the Member for Kalgoorlie to a number of questions in his Return. 

• On the advice of the Clerk or Deputy Clerk, the Member for Kalgoorlie amended a 
photocopy of his original Return, by writing on the photocopy the words “Director” and 
“Goldfields Auto Spares Pty Ltd” in the table in question 2(a), and the word “NIL” as a 
response to questions 2(b), 3, 4, 7, 8, 9 and 10. 

• The amended photocopy of the Member for Kalgoorlie’s Return was submitted to the 
Clerk and placed by the Clerk on the Register, with the original Return (given both 
versions contained original material). 

• In accordance with section 18 of the Members of Parliament (Financial Interests) Act 
1992, a copy of the Register (including additional information provided by Members in 
relation to their 2002-2003 Returns) was prepared in the Office of the Clerk for tabling in 
the Legislative Assembly. 

19 October 2004 

• The copy of the 2003-2004 Register was tabled by the Deputy Speaker in the Legislative 
Assembly on Tuesday, 19 October 2004 (LA tabled paper No. 2890). 

2005 

18 October 2005 

• The Member for Kalgoorlie attended the office of the Deputy Clerk, and asked to access 
the Register to look at his Return. 
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• The Deputy Clerk handed the 2003-2004 Register to the Member for Kalgoorlie, and the 
Member for Kalgoorlie sat at a table in the Deputy Clerk’s office, opened the Register and 
looked at his Return. 

• The Member for Kalgoorlie inserted a pre-punched A4-sized sheet of paper directly behind 
his Return in the Register.  This sheet of paper had the following text typed on it - 

“  Additional Information - Gold City Corp holdings 04 

Austminex Resources 
Herron Resources 
Sipa Resources 
Gondwana Resources 
Nickel Australia 
Halcyon Group ”. 

• The additional sheet of paper was undated, unsigned, and had no other text or marking 
upon it other than the text detailed above. 

• The Member for Kalgoorlie returned the Register to the Deputy Clerk.  The Deputy Clerk 
asked the Member for Kalgoorlie whether the Member required any further assistance, 
such as a photocopy of documents within the Register.  The Member for Kalgoorlie did not 
receive a photocopy of any material from the Register and received no further assistance 
from the Deputy Clerk at that time. 

• The Member for Kalgoorlie left the Deputy Clerk’s office.  The Member for Kalgoorlie did 
not at that time advise the Deputy Clerk or any other Legislative Assembly officer that he, 
the Member for Kalgoorlie, had added a sheet of paper to the Register during the course of 
his inspection of the Register. 

19 October 2005 

• The Chief of Staff of the Leader of the Opposition asked the Deputy Clerk if he, the Chief 
of Staff, could view the Member for Kalgoorlie’s 2003-2004 Return to see the attached list 
of shares. 

• The Deputy Clerk accessed the Register, and noticed the additional sheet of paper behind 
the Member for Kalgoorlie’s Return.  The Deputy Clerk could not recall having sighted the 
sheet of paper previously in the Register. 

• The Deputy Clerk immediately checked the tabled paper version of the Register and 
confirmed that the additional information was not included in that version. 

• The Deputy Clerk informed the Clerk of the matter. 

• The Clerk removed the additional sheet of paper from the Register. 
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• The Clerk advised the Leader of the Opposition’s (the Member for Kalgoorlie) office that 
the additional sheet of paper had been removed from the Register by the Clerk.  The Clerk 
advised that if the Member for Kalgoorlie wanted to add material to the Register, he should 
submit it to the Clerk by letter. 

• The Clerk instigated enquiries with a number of persons in an attempt to ascertain the 
origin and timing of the inclusion of the additional sheet of paper to the Register. 

• The Clerk received a letter dated 19 October 2005 from the Member for Kalgoorlie, 
requesting that an attachment be added to the Member for Kalgoorlie’s 2003-2004 Annual 
Return.  The attachment to that letter was the same document as the Member for 
Kalgoorlie had added to the Register on the preceding day. 

20 October 2005 

• The Member for Kalgoorlie met with the Clerk in the Clerk’s office prior to the Legislative 
Assembly sitting at 9.00 a.m. 

• The Member for Kalgoorlie informed the Clerk that he, the Member for Kalgoorlie, had 
added the sheet of paper to the Register in the Deputy Clerk’s office on 18 October 2005. 

• The Clerk and the Member for Kalgoorlie discussed issues associated with the addition of 
this sheet of paper to the Register. 

• Following his discussion with the Member for Kalgoorlie, the Clerk decided he would not 
advise the Speaker or the House of the Member for Kalgoorlie’s addition of a piece of 
paper to the Register on 18 October 2005. 

8 November 2005 

• The additional information and covering letter supplied to the Clerk by the Member for 
Kalgoorlie was tabled as part of the copy of the 2004-2005 Register by the Speaker in the 
Legislative Assembly on Tuesday, 8 November 2005 (LA tabled paper No. 989). 

25 November 2005 

• The article headed Reading Between Lines Leaves Cryptic Questions Unanswered 
published on page 4 of The West Australian, made the allegations public regarding the 
insertion of a sheet of paper into the 2003-2004 Register by the Member for Kalgoorlie. 

1 December 2005 

• The Legislative Assembly resolved to refer an inquiry to the Procedure and Privileges 
Committee. 
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CHAPTER 3 THE 2003-2004 ANNUAL RETURN 

3.1 The Members of Parliament (Financial Interests) Act 199 2 

The Committee considered the requirements of the Members of Parliament (Financial Interests) 
Act 1992 (“the Act”), specifically in relation to the submission of Annual Returns by Members.  
There are a number of relevant sections in the Act. 

Section 4 of the Members of Parliament (Financial Interests) Act 1992 provides that each member 
of the Parliament shall lodge an Annual Return with the Clerk not later than 30 September in each 
year. 

Section 11 of the Members of Parliament (Financial Interests) Act 1992 provides - 

“ (1) A member shall disclose in a primary return and in an annual return - 

(a) the name and address of each corporation of which he was a 
member or in which he otherwise had an interest or held any 
position (whether remunerated or not) on the day on which he is 
sworn in or at any time during the return period, as the case may be; 

(b) the nature of the interest, or the description of the position held, in 
each such corporation; and 

(c) except in the case of a corporation whose shares are quoted on a 
prescribed financial market in Australia, a description of the 
principal business of each such corporation. 

(2) In this section – 

“interest”  means a relevant interest (within the meaning given by section 9 
of the Corporations Act 2001 of the Commonwealth) in any securities 
(within the meaning given by section 92 of that Act) issued or made 
available by the corporation; … ”. 

The Members of Parliament (Financial Interests) Act 1992 defines “the return period” to mean, in 
relation to an Annual Return, the period of 12 months ending on 30 June in the year in which the 
Return is required to be lodged with the Clerk. 

Under the Commonwealth Corporations Act 2001, the meaning of the expression “relevant 
interest” is to be derived from sections 608 and 609 of that Act.  Pursuant to those sections, a 
person holds a relevant interest in securities, which includes shares, if they are either the holder of 
those shares, or have the power to exercise or control the exercise of a right to vote attached to the 
shares, whether that power or control is direct or indirect.  Further, a person has a relevant interest 
in any shares held by any body corporate in which the person’s voting power exceeds 20 per cent. 
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Section 16 of the Members of Parliament (Financial Interests) Act 1992 requires the Clerk of each 
House of Parliament to compile and maintain a register to be called the “Register of Members’ 
Financial Interests”.  The Register is to comprise the returns lodged by Members and is to be kept 
in loose-leaf form.  Section 17 provides that the Register is to be open for inspection by any 
person at the office of the Clerk between the hours of 10.00 a.m. and 4.00 p.m. on business days, 
and that a Member may also inspect the Register at the office of the Clerk at any time when the 
House is sitting. 

Section 19 of the Members of Parliament (Financial Interests) Act 1992 prohibits members from 
publishing, in the course of the proceedings of Parliament, any information derived from the 
Register unless the information constitutes a fair and accurate report or summary of the 
information contained in the Register and is published in good faith.  The section provides that a 
breach of this section constitutes a contempt of Parliament. 

Sections 20 and 21 of the Members of Parliament (Financial Interests) Act 1992 are in the 
following terms - 

“ 20. Breach of section 4 by Member 

A Member of either House who wilfully contravenes or fails to comply with 
section 4(1) is guilty of a contempt of the House of which he is a member, 
and that House may deal with him accordingly. 

 21. Punishments in this Act exhaustive 

A Member who contravenes or fails to comply with any provision of this 
Act shall not be punished except as provided in section 19 or 20. ”. 

 

3.2 The Member for Kalgoorlie’s 2003-2004 Annual Re turn 

The first question considered by the Committee was whether the Member for Kalgoorlie’s failure 
to include particulars of the shares held by Gold City Corp within his 2003-2004 Annual Return 
constituted a failure by the Member to comply with the requirements of section 11 of the Members 
of Parliament (Financial Interests) Act 1992.  The pertinent issue in this consideration is whether 
the Member for Kalgoorlie’s interest in Gold City Corp constituted a “relevant interest” as defined 
under the Commonwealth Corporations Act 2001. 
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In his oral evidence before the Committee on 7 December 2005, the Member for Kalgoorlie stated 
that at that time he “own[ed] 100 per cent of Gold City Corp”, and “[t]here are no other 
directors”.1  Given these statements and similar statements made by the Member for Kalgoorlie in 
the Legislative Assembly, the Committee finds that the Member for Kalgoorlie was the sole 
shareholder and director of Gold City Corp and therefore had a “relevant interest” in the company 
as defined under the Commonwealth Corporations Act 2001. 

 

Finding 1 

The Committee finds that the Member for Kalgoorlie was the sole shareholder and 
director of Gold City Corp and therefore had a “relevant interest” in the company as 
defined under the Commonwealth Corporations Act 2001. 

 

Having arrived at this finding, the Committee’s consideration as to whether the Member for 
Kalgoorlie’s failure to include particulars of the shares held by Gold City Corp within his 2003-
2004 Annual Return constituted a failure by the Member to comply with the requirements of 
section 11 of the Members of Parliament (Financial Interests) Act 1992 was a relatively 
straightforward matter from a legal perspective. 

The Member for Kalgoorlie was the sole shareholder and director of Gold City Corp, and he 
therefore held a “relevant interest” as defined under the Members of Parliament (Financial 
Interests) Act 1992 in any shares held by that company.  The Member was therefore obliged to 
provide the same particulars of such shares as he was obliged to provide in respect of shares held 
in his own name.  Accordingly, the Committee finds that the Member for Kalgoorlie’s omission of 
the particulars of the shares held by Gold City Corp in his 2003-2004 Annual Return constituted a 
failure by the Member to comply with the requirements of section 11 of the Members of 
Parliament (Financial Interests) Act 1992. 

 

Finding 2 

The Committee finds that the Member for Kalgoorlie’s omission of the particulars of the 
shares held by Gold City Corp in his 2003-2004 Annual Return constituted a failure by the 
Member to comply with the requirements of section 11 of the Members of Parliament 
(Financial Interests) Act 1992. 

 

                                                           
1 Mr Matthew John Birney, MLA, Member for Kalgoorlie – Transcript of Evidence, Procedure and Privileges Committee Hearing, 

7 December 2005, p. 3. 
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The next matter considered by the Committee was whether the Member’s failure to lodge the 
information required by section 11 of the Members of Parliament (Financial Interests) Act 1992 is 
punishable as a contempt of the Parliament, having regard to the terms of sections 20 and 21 of 
that Act. 

The Committee notes that section 20 provides that wilful  [emphasis added] contravention or failure 
to comply with section 4 of the Members of Parliament (Financial Interests) Act 1992 (which 
imposes the obligation to lodge an Annual Return) is punishable as a contempt, whereas section 
21 provides that no other contravention of the Members of Parliament (Financial Interests) Act 
1992 (other than a contravention of section 19) is to be punishable.  There is therefore a cogent 
argument to the effect that a failure to provide information which is required to be provided by 
section 11 of the Members of Parliament (Financial Interests) Act 1992, is quite separate and 
distinct from a failure to lodge the return required by section 4 of the Act and is therefore, by 
virtue of section 21, not punishable as a contempt in any circumstances. 

However, the Committee considers it is unnecessary to resolve this question as it is quite clear 
from section 20 that a contravention of the Members of Parliament (Financial Interests) Act 1992 
by a Member is only punishable as a contempt if it is a wilful contravention. 

There is no doubt that the word “wilful” requires proof of both knowledge and intent, that is to 
say, knowledge of the facts which constitute a contravention of the Members of Parliament 
(Financial Interests) Act 1992, and an intention to commit acts which constitute a contravention of 
the Act. 

There is however a question as to whether, in the context of section 20 of the Members of 
Parliament (Financial Interests) Act 1992 [see page 8], the word “wilfully” requires proof of 
knowledge of the obligation to disclose which has in fact been contravened. 

The Committee took the advice from Senior Counsel Assisting the Committee on this issue.  That 
advice was to the effect that, while it is of course trite to observe that ignorance of law is no 
excuse, section 20 of the Members of Parliament (Financial Interests) Act 1992 is an example of 
one of those offences which has been defined in terms which make consciousness of wrong doing 
an essential element of the offence (see Iannella v French (1967) 119 CLR 84).  In other words, 
the Committee has been advised that the Member would not have committed a punishable 
contempt of the Members of Parliament (Financial Interests) Act 1992 in the circumstances we 
have set out above unless, at the time he lodged his Annual Return for the period ended 30 June 
2004, he was aware both of the fact that Gold City Corp had held shares during that period, and 
that he was under a legal obligation to disclose particulars of those shares and wilfully  failed to 
comply with that obligation. 
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The Member for Kalgoorlie has stated on a number of occasions, both in the House and during his 
appearance before the Committee on 7 December 2005, that he was unaware of this obligation to 
disclose the share holdings of Gold City Corp under item 6 of his 2003-2004 Annual Return.  
Further to these statements, the Committee believes that the best evidence of the Member’s state 
of mind at the time he lodged his Annual Return for the period ended 30 June 2004 is the Return 
itself.  Under item 11 of that Return, which is headed “Discretionary Disclosures”, the Member for 
Kalgoorlie wrote - 

Bought and sold various shares (mostly mining) through investment company Gold City 
Corp.2 

In the Committee’s view, this statement is inconsistent with any conclusion that the Member was 
aware that he was under an obligation to provide particulars of the shares held by Gold City Corp 
and was attempting to evade performance of that obligation.  This view is reinforced by the 
Member for Kalgoorlie’s other statements in the House and before the Committee to that effect. 

Accordingly, the Committee finds that the Member’s contravention of section 11 of the Members 
of Parliament (Financial Interests) Act 1992 was not wilful , and therefore, on any view of the 
construction or effect of sections 20 and 21, did not constitute a punishable contempt under the 
Members of Parliament (Financial Interests) Act 1992.  However, the Committee believes that the 
Member for Kalgoorlie should have made himself aware of his disclosure obligations under the 
Members of Parliament (Financial Interests) Act 1992. 

 

Finding 3 

The Committee finds that the Member for Kalgoorlie’s contravention of section 11 of the 
Members of Parliament (Financial Interests) Act 1992 was not wilful, and therefore did not 
constitute a punishable contempt under the Act. 

 
 

                                                           
2 See Appendix 4 for a copy of the Member for Kalgoorlie’s 2003-2004 Return 
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CHAPTER 4 THE ADDITIONAL INFORMATION 

4.1 The insertion of the page into the Register on 18 October 2005 

The Committee has established that on 18 October 2005, the Member for Kalgoorlie accessed the 
Register in the office of the Deputy Clerk and inserted an additional sheet of paper containing 
shareholding details of his company, Gold City Corp, behind his 2003-2004 Annual Return in the 
Register. 

The Member for Kalgoorlie has asserted, both during debate in the Legislative Assembly on 1 
December 2005 and during his appearance before the Committee on 7 December 2005, that when 
he inserted this additional sheet of paper in the Register on 18 October 2005, he was acting under 
the belief that it was his Annual Return, it was appropriate for him to update the information 
detailed in that Return, and the updating of that material was no more than an administrative 
matter. 

The following excerpts from the Member for Kalgoorlie’s oral evidence before the Committee on 
7 December 2005 bear out this point - 

I had the honest belief that that was my annual return; it was written in my handwriting 
containing my details, and it was appropriate for me to update it as I saw fit.  My only 
intention in supplying that supplementary information was to clarify my original form.  ...  
I did not believe that what I was doing was remarkable or noteworthy; it was simply an 
administrative matter as far as I was concerned.3 

My belief is that that was my annual return, that it contained all my details and that I could 
clarify it if I saw the need to do so.  It did not even remotely occur to me that this was an 
official public record.4 

... at the time it never occurred to me that this might be an official public record.  It only 
occurred to me that that was my annual return, written in my handwriting and containing 
my details, supplied by me, and that it was an appropriate administrative action for me to 
take to provide clarifying information with respect to that return.5 

                                                           
3 Mr Matthew John Birney, MLA, Member for Kalgoorlie – Transcript of Evidence Procedure and Privileges Committee Hearing, 

7 December 2005, p. 8. 
4 ibid, p. 14. 

5 ibid, p. 15. 
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The Member for Kalgoorlie further stated to the Committee that he was not aware of any written 
procedures or guidelines for Members submitting amendments to their Returns. 

... there is no process in place.  There are no formalised written guidelines.  It is not 
contained in the Members of Parliament (Financial Interests) Act 1992.  There are no 
guidelines.6 

However, the Committee notes that the Clerk addresses this issue in two ways:  In the course of 
the induction program for new Members; and in the letter sent by the Clerk to Members each year 
stating that they “are required to lodge an Annual Return with the Clerk”.  The Member for 
Kalgoorlie stated that he was intending to amend his Return.  Given the contents of this letter, the 
Committee considers that the Member should have known that he should have contacted the Clerk 
to make any amendment to his Return.  The Clerk’s letter, forwarding to Members their Annual 
Return forms for completion, further includes advice that the Clerk and Deputy Clerk are available 
to assist Members “in any way that we can” [see Appendix 3]. 

The Members of Parliament (Financial Interests) Act 1992 is silent in relation to Members 
amending their Returns.  On this matter, the Clerk stated - 

I can say that I have not promulgated to members a process for amending returns.  The Act 
does not contemplate it.  The Act provides that there shall be a return and the amendment 
process is, quite frankly, what seemed to me to be sensible in all the circumstances; that 
where things were missing or it was apparent to them that there was an error, members 
should be entitled to come in and include them for completing the return.  I mean, how 
could you have a situation where a member knew there was an error but could not correct 
it?  So it seemed to me entirely sensible that they ought to be allowed to adjust the returns 
and that once it was outside the return period, the three-month period after which we 
collated and presented to the House, then that really ought to be done by letter; but that is 
entirely my view.  It is not sanctioned under the Act at all, although it is not forbidden or 
precluded by the Act.7 

The Committee believes there cannot be any doubt that the Register is an official record properly 
maintained by the Clerk pursuant to section 16 of the Members of Parliament (Financial Interests) 
Act 1992.  The Committee considers that the importance of the integrity of that Register is beyond 
question, and that the Member for Kalgoorlie should at the very least have enquired with the Clerk 
or Deputy Clerk as to any guidelines or processes for Members seeking to add material to their 
Return, rather than simply adding the material to the Register personally and not disclosing this 
addition to the officer responsible for the Register under the Members of Parliament (Financial 
Interests) Act 1992. 

                                                           
6 ibid, p. 14. 
7 Mr Peter John McHugh, Clerk of the Legislative Assembly – Transcript of Evidence Procedure and Privileges Committee Hearing, 

7 December 2005, p. 10. 
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By inserting the undated page headed “Additional Information” into the Register without 
reference to the Clerk responsible for its maintenance and integrity under the Members of 
Parliament (Financial Interests) Act 1992, the Member placed the integrity of that Register into 
jeopardy, by giving rise to the distinct possibility that persons subsequently inspecting the Register 
might mistakenly believe that page was lodged at the same time as his Annual Return for the 
period ended 30 June 2004. 

A key consideration for the Committee was whether the Member for Kalgoorlie inserted the 
additional page into the Register with the intention that persons inspecting the Register should be 
misled as to the time at which it was lodged.  Whilst this matter is dealt with later in this report, 
the Committee believes that the risk that such a mistaken belief could be induced should have 
been apparent to the Member for Kalgoorlie, and would have been averted had he taken the simple 
and obvious expedient of advising either the Clerk or the Deputy Clerk (who was present at the 
time when the Member for Kalgoorlie added the sheet of paper to the Register) that the Member 
was proposing to insert a page into the Register.  Had the Member for Kalgoorlie given such 
notice to either the Clerk or the Deputy Clerk, the Committee considers there is no doubt these 
officers would have required the Member to provide the additional document under cover of a 
dated letter, which would of course preclude any prospect of mistake. 

Given all these factors, the Committee finds that the Member for Kalgoorlie’s insertion of an 
additional page into the Register of Members’ Financial Interests, without reference to the Clerk 
or Deputy Clerk, was both unwise and inappropriate, and constituted an unauthorised alteration of 
an official record maintained by the Clerk of the Legislative Assembly pursuant to section 16 of 
the Members of Parliament (Financial Interests) Act 1992. 

 

Finding 4 

The Committee finds that the Member for Kalgoorlie’s insertion of an additional page 
into the Register of Members’ Financial Interests, without reference to the Clerk or 
Deputy Clerk, was both unwise and inappropriate, and constituted an unauthorised 
alteration of an official record maintained by the Clerk of the Legislative Assembly 
pursuant to section 16 of the Members of Parliament (Financial Interests) Act 1992. 

 

4.2 The Corruption and Crime Commission Act 2003  

Part (c) of the reference made by the Legislative Assembly to the Committee on 1 December 2005 
is as follows - 

advise the House as to whether or not the Leader of the Opposition’s statements and 
actions involving his efforts to change the Register of Members’ Financial Interests could 
be judged as ‘misconduct’ as defined by the Corruption and Crime Commission Act 2003 
and/or amounts to a breach of Parliamentary privilege; 
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The Committee has established that the Member for Kalgoorlie added an additional sheet of paper 
to the Register when he was inspecting the Register in the office of the Deputy Clerk on Tuesday, 
18 October 2005.  Further, the Committee has found that the insertion of this sheet of paper 
constituted an unauthorised attempt to alter the Register. 

The reference from the Legislative Assembly requires the Committee to advise the House as to 
whether or not the conduct of the Member for Kalgoorlie, in attempting to alter the Register, could 
be judged as “misconduct” as defined by the Corruption and Crime Commission Act 2003 (“the 
CCC Act”).  From the Committee’s review of the CCC Act, it would appear there are two 
pertinent sections. 

Section 4 of the Corruption and Crime Commission Act 2003 defines misconduct for the purposes 
of that Act, in the following terms – 

“ 4. “Misconduct”, meaning of 

Misconduct occurs if - 

(a) a public officer corruptly acts or corruptly fails to act in the 
performance of the functions of the public officer’s office or 
employment; 

(b) a public officer corruptly takes advantage of the public officer’s 
office or employment as a public officer to obtain a benefit for 
himself or herself or for any other person or to cause a detriment 
to any person; 

(c) a public officer whilst acting or purporting to act in his or her 
official capacity, commits an offence punishable by 2 or more 
years’ imprisonment; or 

(d) a public officer engages in conduct that - 

(i) adversely affects, or could adversely affect, directly or 
indirectly, the honest or impartial performance of the 
functions of a public authority or public officer whether or 
not the public officer was acting in their public officer 
capacity at the time of engaging in the conduct; 

(ii) constitutes or involves the performance of his or her 
functions in a manner that is not honest or impartial; 

(iii) constitutes or involves a breach of the trust placed in the 
public officer by reason of his or her office or employment 
as a public officer; or 
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(iv) involves the misuse of information or material that the 
public officer has acquired in connection with his or her 
functions as a public officer, whether the misuse is for the 
benefit of the public officer or the benefit or detriment of 
another person; 

and constitutes or could constitute - 

(v) an offence against the Statutory Corporations (Liability of 
Directors) Act 1996 or any other written law; 

(vi) a disciplinary offence providing reasonable grounds for the 
termination of a person’s office or employment as a public 
service officer under the Public Sector Management Act 
1994 (whether or not the public officer to whom the 
allegation relates is a public service officer or is a person 
whose office or employment could be terminated on the 
grounds of such conduct). ”. 

The expression “public officer” is defined by section 3 of the Corruption and Crime Commission 
Act 2003 to have the meaning given by section 1 of the Criminal Code.  That section in turn 
defines the term “public officer” to mean and include a Member of either House of Parliament. 

 

4.3 “Misconduct” under the Corruption and Crime Commission Act 
 2003? 

The first question posed in part (c) of the reference from the Legislative Assembly, in relation to 
the Member’s insertion of the page headed “Additional Information” into the Register on 18 
October 2005, is whether that conduct could be judged as “misconduct” as defined by the 
Corruption and Crime Commission Act 2003. 

The Committee considers that paragraphs (a) and (b) of section 4 of the Corruption and Crime 
Commission Act 2003 could only apply if the Member’s conduct was properly characterised as 
corrupt.  Further, paragraph (c) of section 4 of the Corruption and Crime Commission Act 2003 
would only apply if the Member for Kalgoorlie’s conduct constituted the commission of an 
offence punishable by two or more years of imprisonment.  The only offence capable of meeting 
this description identified by the Committee is section 85 of the Criminal Code, which would also 
only apply if the Member’s conduct could be characterised as corrupt. 

In relation to paragraph (d) of section 4 of the Corruption and Crime Commission Act 2003, the 
Committee believes that only sub paragraph (ii) of that sub section is potentially applicable to the 
circumstances we have found, and could only apply if the Committee were satisfied that the 
evidence established that the Member for Kalgoorlie’s conduct was “not honest”. 
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It follows from the Committee’s review of the definition of the term “misconduct”, when applied 
to the circumstances we have found, that the Committee could only conclude that the conduct of 
the Member came within that expression if we were satisfied by the evidence that his conduct 
could properly be characterised as either corrupt or dishonest.  In the context of the facts 
previously outlined, the Committee could only arrive at either conclusion if we were satisfied by 
the evidence that at the time the Member inserted the page into the Register on 18 October 2005, it 
was his intention that persons who subsequently inspected the Register would be misled or 
deceived into thinking that the page had been lodged at the same time as the Annual Return itself 
– namely, in July 2004. 

A finding of that kind would be an extremely serious finding to make against a Member of the 
House, and would undoubtedly have very serious consequences for that Member.  The Committee 
believes that it could only properly arrive at such a conclusion if we were satisfied that it was 
sustained by the evidence received during the course of this inquiry. 

The Committee notes that part of the oral evidence taken from the Member for Kalgoorlie on 
7 December 2005 pertains to this issue of intent - 

If I intended for people to believe that the additional information had been submitted back 
in 2004, I might have backdated the form.  I did not.  I might have handwritten the 
information onto the existing form.  I did not.  I might have placed the additional 
information inside the original document.  I did not.  I might have lied about it when I was 
asked.  I did not.  I might have misled people when asked about it.  I did not.  I certainly 
would not have entitled the document “additional information” if I wanted people to 
believe it had been there since 2004, given that “additional” implies that the information 
has been supplied in addition to information already there.  I would not have freely 
acknowledged on the Liam Bartlett show that I had not submitted that information back in 
2004 if I wanted people to believe that I had actually submitted it back then.  I certainly 
would not have instructed my office to tell Graham Mason from The West Australian that I 
had now submitted the additional information and invite him to attend the Clerk’s office to 
view it.  The reason I did not do any of those things is that I never formed in my mind the 
intent to deceive or mislead anybody.  In fact, all I was about doing was providing 
clarifying information for the public to see.8 

                                                           
8 Mr Matthew John Birney, MLA, Member for Kalgoorlie – Transcript of Evidence Procedure and Privileges Committee Hearing, 

7 December 2005, p. 24. 
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The Committee also notes a part of the oral evidence provided by the Clerk on 7 December 2005, 
which relates to the meeting between the Clerk and the Member for Kalgoorlie prior to the House 
sitting on 20 October 2005, and the Clerk’s assessment of the Member’s account of his actions in 
adding sheet of paper to the Register on 18 October 2005 - 

I came to a view in relation to Mr Birney that he had, on balance, unintentionally done the 
wrong thing.  He took the view that he was entitled to alter his return.  I took the contrary 
view.  He was strongly adamant that he had not intended to do anything wrong by that and 
that while he was keen to get it on, it was inadvertent on his part and there was no 
intention to do anything wrong in relation to the record.  I accepted that explanation, 
albeit it is not entirely free from doubt.9 

In light of this evidence, and the consistent position taken elsewhere by the Member for 
Kalgoorlie in support of his evidence of 7 December 2005, the Committee believes there is 
insufficient evidence to sustain a finding that at the time the Member for Kalgoorlie inserted the 
additional page into the Register on 18 October 2005, he did so with the intention of misleading or 
deceiving persons who would subsequently inspect that Register.  Accordingly, the Committee 
finds that the actions of the Member for Kalgoorlie, in adding a sheet of paper specifying 
shareholding details of his company, Gold City Corp, into the Register on 18 October 2005, could 
not be judged on the evidence before the Committee as “misconduct” as defined in section 4 of the 
Corruption and Crime Commission Act 2003. 

 

Finding 5 

The Committee finds that the actions of the Member for Kalgoorlie, in adding a sheet of 
paper specifying shareholding details of his company, Gold City Corp, into the Register of 
Members’ Financial Interests behind his 2003-2004 Annual Return on 18 October 2005, 
could not be judged on the evidence before the Committee as “misconduct” as defined in 
section 4 of the Corruption and Crime Commission Act 2003. 

 

                                                           
9 Mr Peter John McHugh, Clerk of the Legislative Assembly – Transcript of Evidence Procedure and Privileges Committee Hearing, 

7 December 2005, p. 5. 
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CHAPTER 5 PARLIAMENTARY PRIVILEGE 

The last question the Committee is specifically required to address under its Terms of Reference is 
whether the statements and actions involving the Member for Kalgoorlie’s efforts to change the 
Register amount to a breach of Parliamentary privilege. 

In considering this aspect of the inquiry, the Committee initially reviewed the previous action 
taken by the Legislative Assembly and former ‘privilege committees’. 

5.1 Previous Privilege Committees 

The Committee is aware of three other Legislative Assembly Privilege Committees.  These are - 

� 1976: a Select Committee was appointed to inquire into allegations made against a 
Minister or Ministers of the Government by the then Member for Ascot.  The Committee 
reported in November 1976, and the House resolved on 30 November 1976 to (in part) 
record its contempt for the Member and his actions, and request the Attorney General to 
arrange the drafting of appropriate amendments to the Parliamentary Privileges Act 1891 
to provide the House with “more adequate powers of punishment of its own members for 
contemptuous conduct”.10 

� 1986: a Select Committee was appointed to inquire into allegations made by the then 
member for Gascoyne in relation to the Minister for Parliamentary and Electoral Reform 
and the Chief Electoral Officer.  The Committee reported in July 1986, and pursuant to a 
resolution of the House on 24 July 1986, the Member was found to have committed a 
serious breach of privilege, was required to withdraw the allegations and apologise to the 
House (which he did), and was suspended from the services of the House. 

� 1988: a Select Committee was appointed to inquire into and report upon an allegation 
made by the then Member for Mount Lawley that Government Members of Parliament 
were involved in a conspiracy to ‘bug’ telephones.  The Committee reported on 
21 December 1988, and the House resolved on the same day to censure the Member for his 
abuse and breach of parliamentary privilege. 

                                                           
10 Votes and Proceedings of the Legislative Assembly of Western Australia, 30 November 1976, p. 885 
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5.2 The Source of Parliamentary Privilege 

Section 1 of the Western Australian Parliamentary Privileges Act 1891 provides as follows - 

The Legislative Council and Legislative Assembly of Western Australia, and their 
members and committees, have and may exercise - 

(a) the privileges, immunities and powers set out in this Act; and 

(b) to the extent that they are not inconsistent with this Act, the privileges, immunities 
and powers by custom, statute or otherwise of the Commons House of Parliament 
of the United Kingdom and its members and committees as at 1 January 1989. 

The Parliamentary Privileges Act 1891 then defines a number of privileges, immunities and 
powers specific to the Parliament of Western Australia.  The privileges, immunities and powers by 
custom, statute or otherwise of the Commons House of Parliament of the United Kingdom and its 
members and committees as at 1 January 1989 are articulated in Erskine May 21st edition (1989). 

In relation to Parliamentary privilege, Erskine May provides the following definition - 

Parliamentary privilege is the sum of the peculiar rights enjoyed by each House 
collectively as a constituent part of the High Court of Parliament, and by members of each 
House individually, without which they could not discharge their functions, and which 
exceed those possessed by other bodies or individuals.11 

A breach of privilege is therefore an action that constitutes an infringement of these peculiar 
rights, that impedes the Parliament or its Members in the discharge of their functions.  As part of 
its consideration of breach of privilege, the Committee also considered whether the Member for 
Kalgoorlie’s statements or actions may have constituted a contempt of the House.  These terms are 
often used interchangeably, although this is not strictly correct. 

As expressed in House of Representatives Practice, “‘contempt’ and ‘breach of privilege’ are not 
synonymous terms although they are often used as such”.12  As further noted, “a breach of 
privilege (an infringement of one of the special rights or immunities of a House or a Member) is 
by its very nature a contempt (an act or omission which obstructs or impedes a House, a Member 
or an officer, or threatens or has a tendency to do so), but an action can constitute a contempt 
without breaching any particular right or immunity”.13 

                                                           
11 Erskine May (1989) The Law, Privileges, Proceedings and Usage of Parliament, 21st edition, Boulton C.J. (ed.), 

Butterworth & Co. (Publishers) Ltd, London, p. 69. 

12 House of Representatives Practice (2001), 4th edition, Harris I.C. (ed.), Department of the House of Representatives, 
Canberra, p. 687. 

13 ibid, pp 687-8. 
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A well-structured definition of a contempt of a House of Parliament, and the distinction between a 
contempt and a breach of privilege, can be found in Halsbury’s Laws of England, which provides - 

The power of both Houses to punish for contempt is a general power similar to that 
possessed by the superior courts of law and is not restricted to the punishment of breaches 
of their acknowledged privileges.  Any act or omission which obstructs or impedes either 
House in the performance of its functions, or which obstructs or impedes any member or 
officer of the House in the discharge of his duty, or which has a tendency to produce such a 
result may be treated as a contempt even though there is no precedent for the offence.  
Certain offences which were formerly described as contempts are now commonly 
designated as breaches of privilege, although the term more properly applies only to an 
infringement of the collective or individual rights or immunities of one of the Houses of 
Parliament.14 

Further, the issue of contempt was considered by the Joint Committee on Parliamentary Privilege 
established by the United Kingdom Parliament in 1997.  In that Committee’s 1999 report, it 
concluded - 

Each House has the exclusive right to judge whether conduct amounts to improper 
interference and hence contempt.  The categories of conduct constituting contempt are not 
closed.15 

5.3 The Member for Kalgoorlie’s Statements 

The Member for Kalgoorlie’s statements in relation to this matter may be found to have breached 
Parliamentary privilege if the Member had intentionally misled the House in any proceeding of the 
House.  An allegation of a Member deliberately misleading the House must be founded on two 
grounds: that as a matter of fact the Member’s statement was misleading; and that the Member 
knew the statement was misleading and therefore intentionally misled the House.  Again, on this 
matter, the Committee referred to Erskine May - 

The Commons may treat the making of a deliberately misleading statement as a contempt.  
In 1963 the House resolved that in making a personal statement which contained words 
which he later admitted not to be true, a former Member had been guilty of a grave 
contempt.16 

Applying these criteria, the Committee has found no evidence that the Member for Kalgoorlie 
misled the Legislative Assembly concerning his efforts to change the Register. 

                                                           
14 Halsbury’s Laws of England (1959), 3rd edition, volume 28, Simonds (ed.), Butterworth & Co. (Publishers) Ltd, London, 

p. 465. 
15 Joint Committee on Parliamentary Privilege (1999): Volume 1 - Report and Proceedings of the Committee, House of 

Commons and House of Lords, United Kingdom Parliament, p. 70. 
16 Erskine May (1989) The Law, Privileges, Proceedings and Usage of Parliament, 21st edition, Boulton C.J. (ed.), 

Butterworth & Co. (Publishers) Ltd, London, p. 119. 
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5.4 The Member for Kalgoorlie’s Actions 

The Committee has grave concern regarding the Member for Kalgoorlie’s actions on 18 October 
2005, when the Member inserted a page into the Register without reference to either the Clerk or 
the Deputy Clerk.  The Committee’s consideration as to whether this action constitutes a contempt 
of the House centred on three aspects - 

� the Member for Kalgoorlie’s action clearly impeded the Clerk in the performance of his 
duty to maintain the integrity of the Register in accordance with section 16 of the Members 
of Parliament (Financial Interests) Act 1992.  Despite the Member’s expressed motives for 
his actions, the Committee considers this obstruction of the Clerk’s statutory obligation 
under the Act to be a serious matter; 

� the Members of Parliament (Financial Interests) Act 1992 provides that a copy of the 
Register is tabled in the House.  The Committee has established that the copy of 2003-
2004 register was tabled in the Legislative Assembly on 19 October 2004.  Given this, if 
the Member for Kalgoorlie’s alteration of the Register on 18 October 2005 had gone 
unnoticed, this would have produced a continuing discrepancy between the Register and 
the copy of the Register tabled in the House; and 

� as already found by the Committee, the Member for Kalgoorlie’s actions placed the 
integrity of an official record (the Register) into jeopardy.  Whilst the Member’s actions 
may not have been intended to mislead any persons accessing the Register following the 
Member’s insertion of the piece of paper, the Committee considers that the potentiality of 
this outcome was clearly obvious.  If all Members simply accessed the Register and made 
alterations to their Returns without reference to the Registrar (the Clerk), the reference 
value of the information contained in the Register plainly would be mitigated to the point 
of being worthless.  The Committee considers that any action that jeopardises the integrity 
of an official record closely associated with the House such as the Register can be viewed 
as an attempt to jeopardise the integrity of the House itself. 

The Committee considered all these factors carefully.  At the same time, the Committee 
considered the actions taken by previous privilege committees and the Legislative Assembly in 
regards to matters of a similar nature. 

Accordingly, the Committee finds that the actions of the Member for Kalgoorlie involving his 
efforts to alter the Register of Members’ Financial Interests amount to a contempt of the 
Legislative Assembly. 
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Finding 6 

The Committee finds that the actions of the Member for Kalgoorlie involving his efforts to 
alter the Register of Members’ Financial Interests amount to a contempt of the Legislative 
Assembly. 
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CHAPTER 6 OTHER MATTERS RELEVANT TO THE 
COMMITTEE’S INQUIRY 

6.1 The Assembly’s Direction to the Clerk and Deput y Clerk 

Part (b) of the resolution referred to this Committee by the Legislative Assembly on 1 December 
2005 requires that the Committee - 

direct the Clerk and Deputy Clerk to appear before the PPC to assist in establishing the 
facts even to the extent of disclosure of matters which the Clerk and Deputy Clerk 
would hold as confidential in their service to all Members of the Legislative Assembly 
[emphasis added] 

As previously noted, the Clerk and Deputy Clerk appeared before the Committee on 
7 December 2005.  During the course of their oral evidence, the Clerk and Deputy Clerk disclosed 
matters that they would otherwise not disclose - matters that were the subject of private 
conversations between the Clerks and Members (and the staff of a Member).  This disclosure 
extended to the provision of a number of internal departmental documents pertaining to meetings 
with a Member and a staff member from a Member’s office, which were supplied to the 
Committee at the Committee’s request. 

Both the Clerk and the Deputy Clerk made statements to the Committee in the course of their 
evidence, expressing their grave concern at the precedent set by the direction of the House, the 
fundamental importance of maintaining confidentiality in respect of their relationship with 
Members of the House and Members’ staff, and the impact that this direction by the House (and 
future directions if this was considered an appropriate precedent) would have upon their capacity 
to properly undertake their duties as a Clerk of the House. 

The Committee considers that these concerns are justly founded, and the direction made by 
the House in this instance should be regarded as an extraordinary circumstance. 

However, the Committee also considers that this resolution would have been avoided if the Clerk 
had chosen to report the matter to the House on 20 October 2005.  As already noted in this report, 
the Clerk considered whether to report the matter to the House, came to the view that the Member 
for Kalgoorlie “had, on balance, unintentionally done the wrong thing”17, and decided that, with 
due consideration to all factors, the matter did not warrant reporting to the House.  Further, the 
Clerk conceded that “if it occurred now, with everything else that has happened, absolutely, I 
would have reported it to the House”.18 

                                                           
17 Mr Peter John McHugh, Clerk of the Legislative Assembly – Transcript of Evidence Procedure and Privileges Committee Hearing, 

7 December 2005, p. 5 
18 ibid. 
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APPENDIX ONE 

HEARINGS HELD 
 

Date Witness Position Organisation 

7 Dec 2005 Mr Matthew John Birney Member of the 
Legislative Assembly 
of Western Australia 
for the Electoral 
District of Kalgoorlie 

 

7 Dec 2005 Mr Peter John McHugh Clerk Legislative Assembly of Western 
Australia 

7 Dec 2005 Mr John David Mandy Deputy Clerk Legislative Assembly of Western 
Australia 
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APPENDIX TWO 

TRANSCRIPTS OF EVIDENCE HEARINGS 
 
Hearing commenced at 11.02 a.m. on Tuesday, 7 December 2005. 

 

BIRNEY, MATTHEW JOHN 
Leader of the Opposition, 
c/o Parliament House, 
Perth, 6000, examined: 

 

The CHAIRMAN :  Thank you for attending the committee at short notice.  There are a number 
of procedural matters I will run through to start the proceedings. 

This committee is a proceeding of Parliament and warrants the same respect that proceedings in 
the House itself demand.  Even though you are not required to give evidence on oath, any 
deliberate misleading of the committee may be regarded as a contempt of Parliament.  The 
committee has resolved that your evidence today will be taken in closed session.  In fact, all 
evidence given today will be heard in closed session.  Have you completed the “Details of 
Witness” form? 

Mr M.J. BIRNEY :  I have, Mr Speaker, yes. 

The CHAIRMAN :  Do you understand the notes at the bottom of the form? 

Mr M.J. BIRNEY :  I do. 

The CHAIRMAN :  Did you receive and read the information for witnesses briefing sheet 
regarding giving evidence before a parliamentary committee? 

Mr M.J. BIRNEY :  I imagine so. 

The CHAIRMAN :  Do you have any questions relating to your appearance before the committee 
today? 

Mr M.J. BIRNEY :  I do.  I have a very brief initial statement to make, if I may.  I guess it goes to 
a question.  Given the public statements made by certain members of the committee about my 
actions, I believe this committee - 

The CHAIRMAN :  Hang on.  I will finish the procedure quickly and give you an opportunity to 
make your statement.  I will ask you to state your full name, address and capacity in which you 
appear before the committee. Before you do that, I just introduce Mr Wayne Martin, QC, who is 
assisting the committee. 

Mr M.J. BIRNEY :  Is it normal for the committee to have a legal person in attendance in these 
proceedings? 

The CHAIRMAN :  The committee thought it was required so that it had independent legal 
advice.  It is normal that if a committee seeks advice, it gets it.  Over to you. 
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Mr M.J. BIRNEY :  Given the public statements made by certain members of the committee 
about my actions, I believe this committee has members on it who have demonstrated actual bias 
against me and who should in the interests of natural justice disqualify themselves from this 
committee.  To not do so would deny me my right of natural justice.  It is my view that this 
committee has been established by the government for no other reason than political expediency.  
Many political analysts and people from both sides of politics have supported this view.  They say 
the concept of procedural fairness has been thrown out the window. 

The CHAIRMAN :  What we hope to achieve today is that you give your summary of what 
occurred in relation to the additional information.  We will then ask the nine questions that 
Parliament has required us to seek answers for, which is the motion of which you have a copy.  
You will be able to answer each question however you wish to answer them, and members of the 
committee will then be given an opportunity to ask questions.  At the end of that process, it is my 
hope that you will be able to summarise any points you wish to make that you think need to be 
covered again or anything that was missed in your account.  That is the process that we intend to 
follow.  This is your opportunity to tell us what you want to about the lodgment of the document 
and so forth. 

Mr M.J. BIRNEY :  Mr Speaker, I am here to answer questions.  I have made myself available to 
do that, and I intend to do that. 

The CHAIRMAN :  What you said in Parliament basically is what you wish to be your opening 
statement.  Was there anything not covered under that provision? 

Mr M.J. BIRNEY :  No; what I said is that I am here to answer the committee’s questions, and I 
am more than prepared to do that. 

The CHAIRMAN :  The first of the questions is: why did you not detail shareholdings you held 
through your fully owned and controlled Gold City Corp when you are required by law to do so? 

Mr M.J. BIRNEY :  When I originally filled in my annual return form back in 2004, I did not 
have to hand all the details for my company Gold City Corp.  I believed, however, that I was only 
required to detail the shares that actually were held in my own name personally.  However, 
notwithstanding that belief, I still decided to include a discretionary disclosure on my original 
annual return form, which I am sure committee members have seen, which reads “Bought and sold 
various shares, mostly mining, through investment company Gold City Corp”. 

The CHAIRMAN :  Did you think that the other shares that were traded by the company were not 
covered under that provision? 

Mr M.J. BIRNEY :  I was of the view that I was only required to detail shares that I personally 
held in my name in which I had a personal interest. 

The CHAIRMAN :  What is the shareholding in relation to Gold City Corp?  Do you own 20 per 
cent or 30 per cent of Gold City Corp? 

Mr M.J. BIRNEY :  I own 100 per cent of Gold City Corp. 

The CHAIRMAN :  What about Goldfields Auto Spares? 

Mr M.J. BIRNEY :  I am no longer an owner of Goldfields Auto Spares. 

The CHAIRMAN :  I mean at the time.  You listed it there.  What was your level of ownership of 
that? 
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Mr M.J. BIRNEY :  Goldfields Auto Spares is not the company that held any shares.  The 
company that held the shares that we are referring to regarding the additional information was 
Gold City Corp. 

The CHAIRMAN :  And do you own 100 per cent of that? 

Mr M.J. BIRNEY :  That is correct. 

Mr M.W. TRENORDEN :  You must have other directors in the company.  Who are they? 

Mr M.J. BIRNEY :  There are no other directors. 

Mr M.W. TRENORDEN :  Are you the sole director of a trust or a company? 

Mr M.J. BIRNEY :  It is a company. 

Dr E. CONSTABLE :  With the shares, did you do the trading - that is, the buying and selling - of 
those shares? 

Mr M.J. BIRNEY :  Yes, I did.  That is correct. 

The CHAIRMAN :  The third question is: what were the dates, times, reasons and circumstances 
in which you attempted to alter your declaration in October 2005 so as to include a list of six 
companies in which you held shares through Gold City Corp? 

Mr M.J. BIRNEY :  Perhaps with your indulgence, Mr Speaker, we could go back a step.  I did 
omit to advise the committee of a couple of details with respect to the initial submission of my 
2004 annual return. 

The CHAIRMAN :  That is 2003-04 return. 

Mr M.J. BIRNEY :  That is correct.  When I initially submitted my annual return form for 2003-
04, as the committee is aware, I detailed Goldfields Auto Spares Pty Ltd and Gold City Corp. 

I also included the discretionary disclosure line, which reads “Bought and sold various shares 
(mostly mining) through investment company Gold City Corp.”  That is a clear disclosure and 
indication that that company Cold City Corp had traded in its shares for the year.  This form was 
never returned to me by officers of the Parliament for the purposes of clarification with respect to 
that particular line that appears at section 11.  I do not know if you have a copy of my return.   

The CHAIRMAN :  Yes. 

Mr M.J. BIRNEY :  The form, however, was returned to me for the purposes of clarifying some 
other incidental matters; for instance, I was asked to write the word “Nil” into seven different 
columns where I had omitted to write the word “Nil”.  I was also asked to include under section 2 
of that form my small business, Goldfields Auto Spares, that I had received income from, under 
section 2(a) because I had actually placed it under section 2(c), and I must have been advised at 
the time that it really should have gone under section 2(a).  I was asked to clarify matters on that 
form with respect to putting “Nil” in where necessary and with respect to my small business.   

The CHAIRMAN :  Just on a point of clarification, are you talking about the return for 2004-05 or 
2003-04? 

Mr M.J. BIRNEY :  It is 2003-04. 

The CHAIRMAN :  Because the copy we have does not have those nils written on it. 



PROCEDURE AND PRIVILEGES COMMITTEE 

 
 

 
- 34 - 

Mr M.J. BIRNEY :  There are two copies on the pecuniary interests file.  I can only assume that 
the original form was the one I originally submitted without all the words “Nil” on it, and with the 
name of my company in the wrong spot, and the second form, which I have here, which my staff 
had photocopied from the pecuniary interests register, actually has all the nils in it.  At the time, 
this form was obviously returned to me for the purposes of clarifying those issues.  I was never 
asked to clarify, as I recall, the line that says, “Bought and sold various shares (mostly mining) 
through investment company Gold City Corp.”  Given that I had been asked to clarify almost 
every other question in that particular form, but I was not asked to clarify question 11, I assumed 
that my assumption that I only had to submit shares that were held personally in my name was 
correct. 

Mrs D.J. GUISE:  Member for Kalgoorlie, can you tell me what the process was by which you 
were asked to clarify that information by the Clerk and what followed from that and how you 
responded to that? 

Mr M.J. BIRNEY :  Look, I cannot; it is now quite some time ago.  I have a vague recollection of 
the Clerk actually coming to my office, albeit I may well stand corrected, but I have a vague 
recollection of the Clerk coming to my office and requesting me to write “Nil” in where necessary 
and requesting me to move that other item from section 2(c) to section 2(a). 

Mrs D.J. GUISE:  You think he may have visited you but you are not sure.  Did you receive a 
letter or a phone call? 

Mr M.J. BIRNEY :  I do not recall that, no.  In any case, I was certainly not asked to clarify my 
statement that said, “Bought and sold various shares (mostly mining) through investment company 
Gold City Corp.”  With that in mind, given that it would appear that I had been asked to clarify 
everything else, I assumed that my assumption was correct, in so much as I had only to detail 
shares that appeared personally in my name.  May I also add, there is absolutely no conflict of 
interest with respect to those shares.  They are just little penny dreadful shares; they have no 
bearing on my capacity as a member of Parliament. 

Mrs D.J. GUISE:  Member for Kalgoorlie, when you responded to the Clerk’s request, how did 
you do so?   

Mr M.J. BIRNEY :  I am sorry - which request? 

Mrs D.J. GUISE:  In supplying the additional information, how did you respond?  How did you 
get that information to the Clerk? 

Mr M.J. BIRNEY :  Is that the additional information with respect to my shareholdings? 

Mrs D.J. GUISE:  No, in terms of the request that was made in response to your 2003-04 - 

Mr M.J. BIRNEY :  As I have said, I have only a very vague recollection that the Clerk came to 
my Parliament House office and asked me to fill that in, but I may well stand corrected.  All I can 
tell you is that there are two forms that appear on that pecuniary interests file, one would appear to 
be the initial form where there are no nils and where the name of my company appears at 2(c) 
instead of 2(a), and the second form has all the nils, in my handwriting I might add, and also has 
the name of my company in section 2(a) instead of 2(c).  I was never asked at the time to clarify 
the statement that appears under section 11, discretionary disclosures. 
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Mrs D.J. GUISE:  Clearly a second form was filled out, because the one I have before me does 
not have “Nil” written on it anywhere, so, member, you actually filled out a second form.  How 
was that forwarded to the Clerk? 

Mr M.J. BIRNEY :  As I said, I have only a vague recollection of what actually happened.  I 
think, for memory, the Clerk actually came to my office and it was a matter of going “Nil”, “Nil”, 
“Nil”.  It was some time ago, so I cannot tell you exactly how it happened. 

The CHAIRMAN :  Just in relation to the lodgment of this supplementary information, do you 
recall when that actually happened? 

Mr M.J. BIRNEY :  Yes, I do.  It was 18 October. 

The CHAIRMAN :  Do you know what time it was - about? 

Mr M.J. BIRNEY :  I think it was in the morning. 

The CHAIRMAN :  In the morning some time? 

Mr M.J. BIRNEY :  Yes. 

The CHAIRMAN :  Was it a parliamentary day? 

Mr M.J. BIRNEY :  Yes. 

Dr E. CONSTABLE :  What day of the week was it? 

Mrs D.J. GUISE:  It was Tuesday, the eighteenth. 

Dr E. CONSTABLE :  It was before the House was sitting, on a Tuesday morning. 

The CHAIRMAN :  Yes, Tuesday.  As for the circumstances in which you attempted to lodge it, 
could you advise us what happened when you went in to put that form in? 

Mr M.J. BIRNEY :  Certainly.  Members would be aware that there was a heightened political 
environment at the time surrounding the issue of the conflict of interest issue with respect to Bob 
Kucera and his shareholding.  I took the opportunity at the time to ensure that all of my i’s were 
dotted and t’s were crossed on my own annual returns.  Having re-read the discretionary 
disclosures that I made on my form, where it says, “Bought and sold various shares (mostly 
mining) through investment company Gold City Corp,” I took the view that that particular line 
could do with some clarification, even though I was still of the view that the information was 
unnecessary, based on the fact that it was never queried when I first handed my form in.  I still 
took the view that it could do with some clarification. 

Dr E. CONSTABLE :  When did you decide that? 

Mr M.J. BIRNEY :  As I recollect, it would have been on the Monday. 

Dr E. CONSTABLE :  When was the list typed up? 

Mr M.J. BIRNEY :  The list would have been typed up the next morning. 

Dr E. CONSTABLE :  The Tuesday morning? 

Mr M.J. BIRNEY :  That is correct. 

Mr P.W. ANDREWS :  What prompted your conclusion that additional information might be 
needed? 
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Mr M.J. BIRNEY :  When I re-read the line - members should understand that when I first 
submitted this form in 2004, I was simply the member for Kalgoorlie, not the Leader of the 
Opposition.  And when I re-read the line in there - “bought and sold various shares (mostly 
mining) through investment company Gold City Corp” - even though I was sure that that 
information was unnecessary, I still took the view at the time that it would have been prudent of 
me to provide clarifying information with respect to those shareholdings. 

Mrs D.J. GUISE:  Mr Speaker, can I ask a question that goes back a little to getting an 
understanding of the shareholdings and the circumstances?  In an interview with Howard Sattler 
on 13 October in discussion about the Kucera resignation and shares, you stated that your party 
had been working on this for the best part of a few months.  You referred to the shares and the 
parliamentary annual returns.  Can you advise the committee of the date on which the discussions 
were held about the shares and the annual return of the member in relation to the question that was 
then asked in the upper House by Simon O’Brien? 

Mr M.J. BIRNEY :  I am sorry.  Your question is not clear. 

Mrs D.J. GUISE:  On 13 October in an interview with Howard Sattler in relation to the Kucera 
resignation and shares, you stated that you and the Liberal Party had been working for some time: 
for the best part of a few months was the quote in the Sattler interview.  I am interested to know 
the date of which discussion was held about the shares in relation to the parliamentary annual 
return as well because - 

Mr M.J. BIRNEY :  The question about “the” shares; are you talking about Bob Kucera’s shares? 

Mrs D.J. GUISE:  Yes, in terms of Kucera’s shares.  And the reason I am asking this is because 
you go on to say -   

Every year he’s disclosed his shareholding.  So, you know, the notion that he didn’t know 
he had shares is . . . it just doesn’t hold up to scrutiny given that he advised the clerk’s 
office that he had these shares in the 2004 annual return.  So we know that he had the 
shares.   

So I am interested that, given that there was so much scrutiny put on the Kucera shares and in your 
interview with Sattler you said that, for the best part of a few months you had been planning on 
asking those questions, why did you not declare yours in the 30 July annual return?  I go back to 
that question because I am just not - 

Mr M.J. BIRNEY :  Member, the two matters are completely different.  The issue with respect to 
Bob Kucera was about a cabinet minister who took part in a cabinet decision that ultimately ended 
up with an $88 million government grant being handed over to a company of which he owned part 
of.  The issue with respect to Bob Kucera was about a conflict of interest.  They are two different 
matters altogether. 

Mrs D.J. GUISE:  The reason I am asking, member, is that in a subsequent interview with Liam 
Bartlett on 13 October, the query was made specifically to you about pecuniary interests, the 
parliamentary pecuniary interests register, and you are quoted as saying -  

Yeah, this is a standard form that members of Parliament have to sign and hand in every 
year, all members of Parliament are required to do it.  They basically have to put down 
their . . . the shareholdings of, you know, themselves . . .  
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Etcetera.  So, I want to understand where your thinking was given that you have knowledge of the 
pecuniary interests register, that you have stated the importance of members of Parliament stating 
their ownership of the shares, given that there has obviously been some discussion well prior to 13 
October.  The question, I believe, was asked by Hon Simon O’Brien in August.  You have stated 
on radio that for the best part of a few months these discussions were going on within your own 
party.  I then ask the question again: having that knowledge, why did you not declare your own 
shareholdings on your 30 July annual return? 

Mr M.J. BIRNEY :  Are you talking about back in 2004?  Well, of course, this issue came up 
after 2004. 

Mrs D.J. GUISE:  I refer to 2004-05. 

Mr M.J. BIRNEY :  Well, in 2004-05, I did.  You might recall, however, that during this debate, 
the Labor Party, or at least an operative from the Labor Party, I believe from the Premier’s office, 
went and photocopied my 2004-05 pecuniary interests form.  They then removed page 3, which 
contained my shareholdings.  They then stapled pages 4, 2 and 1 together, and they then handed 
them to the media pack with the express intention of convincing them that I had failed to declare 
my shareholdings in 2004-2005.  I did not. 

Mrs D.J. GUISE:  Well, member, at that time, the additional information was not included in 
your return.  So I ask again: why did you not include it given your knowledge of the importance of 
the shareholdings of members?  Why did you not include it? 

Mr M.J. BIRNEY :  Member, I think we are a bit confused here.  The issue we are dealing with 
relates to the 2003-2004 financial year.  The 2004-05 return is completely up to speed.   

Mr M.W . TRENORDEN:  I am a bit confused, member for Kalgoorlie.  I want to make sure that 
I have got the right form.  On 1 July 2004 to 30 June 2005, you actually stated at section 11 some 
share ownership in mining companies. 

Mr M.J. BIRNEY :  Which is a company by the name of Gondwana Resources, which you will 
find on page 3.   

Mr M.W. TRENORDEN :  It is on page 3? 

Mr M.J. BIRNEY :  That was the page that the Labor Party cut out before they handed it to the 
media pack. 

The CHAIRMAN :  As I understand what you are saying, that is the only share trading that 
occurred in that period of time? 

Mr M.J. BIRNEY :  That is correct. 

Mr M.W. TRENORDEN :  Trading or ownership? 

Mr M.J. BIRNEY :  Ownership. 

Dr E. CONSTABLE :  Did you personally own those shares or did Gold City Corp own those 
shares? 

Mr M.J. BIRNEY :  Gold City Corp owned those shares. 

Dr E. CONSTABLE :  And did Gold City Corp own any other shares on that - 

Mr M.J. BIRNEY :  No. 
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Dr E. CONSTABLE :  So the other shares on the list had been sold prior to 1 July 2004? 

Mr M.J. BIRNEY :  Yes.  The difference being because Gold City Corp owned only one stock in 
2004-05, I knew what it was off the top of my head; I included it even though I did not think it 
was necessary. 

The CHAIRMAN :  Okay.  When you lodged the supplementary list of shares for the return that 
we are mainly interested in, which is the 2003-04 return, why did you not advise the Clerk or any 
other staff member of your attempt to amend the register? 

Mr M.W. TRENORDEN :  Mr Speaker, can I just take Mr Birney back to the previous question?  
Can I just ask one question there, please? 

The CHAIRMAN :  Yes. 

Mr M.W. TRENORDEN :  Mr Birney, you handed that in?  Did none of your staff hand that 
return in? 

Mr M.J. BIRNEY :  Which one? 

Mr M.W. TRENORDEN :  The alteration that is being debated.  Did you actually do that 
yourself? 

Mr M.J. BIRNEY :  The supplementary information to clarify - 

Mr M.W. TRENORDEN :  Was that on 18 October? 

Mr M.J. BIRNEY :  That is correct. 

Mr M.W. TRENORDEN :  None of your staff members handed that in? 

Mr M.J. BIRNEY :  No.  I am already on the public record clearly saying that. 

Mr M.W. TRENORDEN :  I would just like that on the record. 

The CHAIRMAN :  I will just repeat the question: why did you not advise the Clerk or any other 
staff member of your attempt to amend the register, which is the public record of your financial 
disclosure? 

Mr M.J. BIRNEY :  Simply because that I believed what I was doing was not remarkable, and I 
was not aware of any procedural guideline in place that required me to do so.  I had the honest 
belief that that was my annual return; it was written in my handwriting containing my details, and 
it was appropriate for me to update it as I saw fit.  My only intention in supplying that 
supplementary information was to clarify my original form.  The fact of the matter is at that time I 
still believed that that information was unnecessary, but I still took the opportunity to provide that 
information in order to clarify the original statement that I had made on that particular form.  I did 
not believe that what I was doing was remarkable or noteworthy; it was simply an administrative 
matter as far as I was concerned.  And my only intention was for the public to be able to apprise 
themselves of my situation with respect to any conflict of interest that I may or may not have had, 
which I might add that I did not.  I was acting in good faith the entire time. 

The CHAIRMAN :  So, the following day - just for my information - it was raised in a number of 
areas: once with Liam Bartlett on the ABC; on two occasions, one by the Premier and one by the 
Attorney General.  Why did you not take the opportunity then to say, “Look, I lodged an 
amendment yesterday” or something like that? 

Mr M.J. BIRNEY :  Can you tell me; I am not sure of the occasions you are referring to? 
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The CHAIRMAN :  You did an interview on the nineteenth in the morning with Liam Bartlett 
when you raised the issue of your return, and both the Premier and McGinty raised the issue in 
Parliament on that particular day.   

Mr M.J. BIRNEY :  The Liam Bartlett interview - which I am just trying to find - is actually quite 
a telling interview because I clearly indicated in the Liam Bartlett interview that, in fact, I had not 
handed that information in back in 2004.  I volunteered that information to Liam Bartlett.  The 
issue that we were dealing with in the interview was whether or not I had handed that information 
in back in 2004.  I clearly indicated that I had not and I clearly said that I did not believe it was 
necessary when I handed that information in in 2004. 

The CHAIRMAN :  My question - I will start with the ABC interview, which started about 9.00 
am, so prior to Parliament, where you did say exactly what you have just said - my question is not 
that.  My question is: why, if you had lodged the amendment to your form, did you not mention it 
on the radio when asked about it? 

Mr M.J. BIRNEY :  Because the subject of the radio interview was about whether or not I had 
supplied that information back in 2004.  I freely and openly acknowledged that I had not. 

The CHAIRMAN :  Yes, but the question is why you did not mention it to the radio interviewer at 
the time when supplementary, additional information was specifically mentioned on three 
occasions. 

Mr M.J. BIRNEY :  I am sorry, what was mentioned on three occasions? 

The CHAIRMAN :  Additional information. 

Mr M.J. BIRNEY :  In the Bartlett interview? 

The CHAIRMAN :  Yes, “I submitted them as well as - just as additional information”.  I am just 
trying to get my head around why you did not, once you had lodged it, if everything was fine, just 
tell people. 

Mr M.J. BIRNEY :  Because the issue we were dealing with was whether or not I had lodged that 
information back in 2004.  That was the accusation that had been made against me.  That was the 
issue that I was dealing with, and I clearly said I had not lodged that information back in 2004; a 
clear admission on the Liam Bartlett show that that had not happened. 

The CHAIRMAN :  And what about in Parliament?  When asked by, I think, the Premier on two 
occasions about your register, why did you not say, “Well, I lodged an amendment to that 
yesterday”? 

Mr M.J. BIRNEY :  Mr Speaker, as the Speaker of the House, you would be well and truly aware 
that opposition members who do not have the floor have very little opportunity to say anything 
and to explain anything.  I think it would take you a month of Sundays to count the number of 
times I have not answered a question from the Premier.  That, in itself, is not remarkable. 

The CHAIRMAN :  No, other than in answer to a - 

Mr M.J. BIRNEY :  I think every now and then you have an opportunity to interject, a very brief 
opportunity.  In fact, if I recall, during that debate I did invite members of the government to go 
and view my form if they were interested in seeing my shareholdings.  That was a clear indication 
that they are now there, that the government was obviously well and truly apprised of the fact that 
they were not there originally.  I cannot remember the exact part of the debate, but I clearly invited 
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somebody from the government benches to go and view that information if they wanted to apprise 
themselves of my shareholdings. 

The CHAIRMAN :  It was the Minister for State Development, Mr Carpenter, where you said, 
“Minister, if you are so desperate to learn about my shareholdings, I suggest you go to the file on 
parliamentary pecuniary interests.”  You then went on to say, “Just walk in there and have a look.” 

Mr M.J. BIRNEY :  Yes. 

The CHAIRMAN :  Why did you not then at that juncture say, “All my shareholdings are now 
there.  We lodged an amendment” or something like that? 

Mr M.J. BIRNEY :  The obvious next question from the government members, who had already 
apprised themselves obviously of my file, was when was the information submitted, to which the 
answer would have been open and accountable.  There was never any intent on my behalf to 
deceive anybody of anything.  I acted in good faith all the way along.  In fact, the only intention in 
my mind at the time was to clarify my original form for the public to see.  There was never any 
intention to do anything other than that. 

Mr P.W. ANDREWS :  If a person was sitting in the gallery, and given that you said you can go 
and check that for yourself, would you think it would be reasonable that a person sitting in the 
gallery would have believed that that additional information had always been there? 

Mr M.J. BIRNEY :  I am not about to surmise what people may or may not have thought; all I can 
tell you is that at no stage did I intend to mislead or deceive anybody.  When asked about this 
matter, I have been absolutely crystal clear about it, that my only intention was to supply that 
clarifying information. 

The CHAIRMAN :  So I suppose it leads onto the next bit: why did you not date and sign this 
additional information? 

Mr M.J. BIRNEY :  You would only date it if you somehow thought the date was significant.  It 
never occurred to me at the time that the date was at all significant.  All I was about doing was 
supplying clarifying information, information that I have already said I believed to be 
unnecessary.  I might add also that I am actually famous, or infamous perhaps, in my office for not 
dating things.  When I spoke to my electorate officer yesterday about this matter, I asked her to go 
through and have a look just very quickly in the space of about an hour to see if there were any or 
many examples of letters that I had personally written, or perhaps that I was given some help with 
but in the main personally written, that I had not dated, and in a very short space of time my office 
came up with 20 such examples.  I have reduced that down to 13 that I am prepared to table here 
today, because seven of them were perhaps a bit sensitive with respect to constituents and those 
sorts of things; but I am prepared to table 13 items here today, and I could table a helluva lot more 
if given some time to do so, that constitute letters written by me that do not have dates on them or 
where the date was handwritten on at some later stage because I had worked out that I had not put 
the date on it; and I am happy to table those documents. 

The CHAIRMAN :  In relation to the additional information then, was it your intent to alter the 
return you had lodged for the period 1 July 2003 to 2004 because you thought the information was 
your information, so therefore you could alter it as if it had been lodged on 26 July 2003? 

Mr M.J. BIRNEY :  My intention was to clarify the original information that I had put on that 
form.  At no stage did I ever have the intent of deceiving or misleading anybody.  I was simply 
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about clarifying that information.  You would have put the date on the document if you somehow 
thought the date was significant.  I did not think the date was significant and I did not put the date 
on there; and as you can see from the evidence that I have tendered this morning, I am notoriously 
bad for not putting dates on letters that I have written. 

Dr E. CONSTABLE :  Would you take us step by step through the eighteenth, when you took that 
piece of paper, wherever you took it, and what happened, where the piece of paper was put with 
the returns?  So just take us through, walking from your office to wherever you went to. 

Mr M.J. BIRNEY :  I notice that members of the government have been trying to indicate at their 
press conferences that I actually slipped the form inside the original document.  Obviously they 
were trying to give the impression that I had done so for improper reasons.  In fact, the form was 
placed behind the original document, and it was clearly entitled “Additional information”.  The 
words “additional information” mean that it has been supplied in addition to the original 
information that was there. 

Dr E. CONSTABLE :  That does not completely answer my question.  Where did this take place?  
Was it in the Clerk’s office?  Was it in some other office?  Can you tell us step by step what 
happened? 

Mr M.J. BIRNEY :  Certainly.  I went into the Clerk’s office with the intention of submitting that 
information onto the file.  The Clerk was not there.  I then went next door to the Deputy Clerk’s 
office.  I requested the annual return file, and I submitted that information onto the file before 
handing it back to the Deputy Clerk. 

Dr E. CONSTABLE :  So were you standing, sitting?  Was it in the Deputy Clerk’s office?   

Mr M.J. BIRNEY :  I was sitting and the Deputy Clerk was also sitting.  

Dr E. CONSTABLE :  Where was he sitting?   

Mr M.J. BIRNEY :  He was sitting at his desk.   

Dr E. CONSTABLE :  What was he doing?   

Mr M.J. BIRNEY :  I do not know.  I think he was probably working.   

Dr E. CONSTABLE :  How long were you in the office for?   

Mr M.J. BIRNEY :  Not very long.  I took the opportunity to re-read my annual return at the time 
to convince myself that it really was necessary to provide that clarifying information.  Having 
done that, I submitted the information and left.  

Dr E. CONSTABLE :  How long would that have been - three, four, five, six, seven minutes?   

Mr M.J. BIRNEY :  It is difficult to say.  It was not a long time.   

Dr E. CONSTABLE :  Less than 10 minutes?   

Mr M.J. BIRNEY :  I would not like to be locked into a particular time, but it was not very long.   

The CHAIRMAN :  To get this clarified in my mind, when you read the information that you 
wanted to familiarise yourself with - that is, your return - did you take that out of the file and then 
put the two bits together and put them back?  Do you recall how you added it?  After reading it, 
did you open the lever arch file and place it in?  
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Mr M.J. BIRNEY :  I do not recall.  All I remember is that I certainly did not place it inside the 
existing form, as has been suggested by members of the government.   

Mr P.W. ANDREWS :  When you went into the office, what did you say to the Deputy Clerk 
about the file?   

Mr M.J. BIRNEY :  I asked the Deputy Clerk for the annual return file.   

Mr P.W. ANDREWS :  Did he ask you why you wanted it or something to that effect?   

Mr M.J. BIRNEY :  No.  He then retrieved the file and gave it to me.  As I recall, that was the end 
of the matter.   

Mr P.W. ANDREWS :  And you did not give any reason for asking for the file.  

Mr M.J. BIRNEY :  I have said that what I was doing, in my view, was not remarkable.  I was 
simply clarifying my annual return.  I had the honest belief that that was my annual return.  It was 
written in my handwriting; it had my details.  I had the honest belief that I could clarify that 
information if I thought it appropriate.   

Mr P.W. ANDREWS :  Did you give him any reason for asking for the file?   

Mr M.J. BIRNEY :  No.   

Mr M.W. TRENORDEN :  Did you say that you were looking for your records, or just that you 
wanted the file?   

Mr M.J. BIRNEY :  I would be guessing if I gave you an answer to that.   

Dr E. CONSTABLE :  What did he give you - just your piece of paper?  Did he give you a file 
with lots of other things in it?   

The CHAIRMAN :  Was it the complete register?   

Mr M.J. BIRNEY :  It would have been pretty hard for me to submit the information if I did not 
have the file.   

Dr E. CONSTABLE :  No.  A file could be like this file with lots of bits of paper in it or it could 
simply be your return for that year, just one piece of paper.   

Mr M.J. BIRNEY :  If he had given me only my return for that year, I could not have submitted 
the information.  I had the whole file.   

The CHAIRMAN :  The whole file.   

Mrs D.J. GUISE:  You have questioned the fact that some other members had submitted material 
late.  You have been quoted in Hansard as saying that you were aware that the member for 
Albany made a submission after 30 September.  You stated -  

It was last Friday when the member for Albany submitted to the Clerk’s office information 
about shares he holds . . .  

. . .  

The member for Albany submitted to the Clerk only a few days ago that he held other 
shares . . .   

At page 6589 of Hansard you are quoted as saying that you had a letter from the Minister for 
Police, dated after 30 September, to one of the officers of the Parliament.  Again, at page 6589 of 
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Hansard you are quoted as saying that the letter, dated 18 October, reads “please find attached the 
completed annual return for Minister Roberts”.  You also referred to the member for Kingsley’s 
pecuniary interest form dated 12 October.  Having that knowledge, I ask again: you are quite 
aware that other members of Parliament - 

Mr M.J. BIRNEY :  What day was that?   

Mrs D.J. GUISE:  It was 19 October.   

Mr M.J. BIRNEY :  That was on the Wednesday; that was the day after I had submitted my own 
information.  

Mrs D.J. GUISE:  Yes, it was the day after you had submitted your own.  However, you had 
admitted that you had hold of these letters.  In fact, you had knowledge that it was the previous 
Friday that the member for Albany -   

Mr M.J. BIRNEY :  I am missing you a bit.  Are you saying that I had admitted that I was in 
possession of those letters on the previous Friday?   

Mrs D.J. GUISE:  You stated -  

It was last Friday when the member for Albany submitted to the Clerk’s office information 
about shares he holds . . .  

Mr M.J. BIRNEY :  That does not deal with when I got the letters.  Are you trying to say that that 
was the day that I had that particular letter?   

Mrs D.J. GUISE:  No.  I am saying that, clearly from your statement in Hansard -  

Mr M.J. BIRNEY :  On the Wednesday. 

Mrs D.J. GUISE:  - on 19 October, you had knowledge that on the previous Friday the member 
for Albany had submitted to the Clerk’s office information about the shares he holds.  You had 
also obviously seen a letter dated 18 October from the Minister for Police that was sent to the 
Clerk’s office regarding subsequent information and also the member for Kingsley’s pecuniary 
interests form dated 12 October.  Given that you had that knowledge, why is it that you chose to 
submit a piece of additional information that was not dated and did not have a covering letter 
when you saw that there was clearly a process?   

Mr M.J. BIRNEY :  Quite simply because I had that knowledge on the Wednesday and I 
submitted my information on the Tuesday.   

Mrs D.J. GUISE:  However, you did so by putting in an undated and unsigned form.  Given that 
you saw that that was the process that other members had clearly followed - that is, by putting in a 
covering letter that was dated - I do not understand why you chose to do something different.   

Mr M.J. BIRNEY :  I am not sure that I am explaining myself properly.  I had that knowledge on 
the Wednesday.  I submitted my own information on the Tuesday.  I think that is reasonably clear.   

Dr E. CONSTABLE :  How did you get that information on the Wednesday?   

Mr M.J. BIRNEY :  Some of my staff members handed it to me.   

Dr E. CONSTABLE :  When would they have got that information?   
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Mr M.J. BIRNEY :  I cannot recall whether it was handed to me in the Parliament during the 
debate or before Parliament started on the Wednesday, but it was certainly on the Wednesday that 
I got that information.   

Dr E. CONSTABLE :  When were they working on it?  How did they get it?   

Mr M.J. BIRNEY :  Obviously, in that political environment, staff were running around 
everywhere looking at people’s annual returns.  As I say, I cannot recall whether it was handed to 
me during the debate or before the debate, but it was certainly on Wednesday.   

Dr E. CONSTABLE :  Which staff were looking at people’s annual returns?  Who was working 
on this case?   

Mr M.J. BIRNEY :  I think almost all of them.   

Dr E. CONSTABLE :  Could we have their names, please?   

Mr M.J. BIRNEY :  You can have the names of all the staff members in my office, if you want.  I 
am happy to supply that to you.   

The CHAIRMAN :  I understand that later on 19 October - I do not know what time - presumably 
for some reason you sent your chief of staff - Mr Stranger is his name -  

Mr M.J. BIRNEY :  Yes, that is right.   

The CHAIRMAN :  - to the Deputy Clerk’s office to get a copy of your return.  Do you recall 
that?   

Mr M.J. BIRNEY :  I sent my chief of staff to the Clerk’s office?   

The CHAIRMAN :  To get a copy of your return.   

Mr M.J. BIRNEY :  No, I do not think I did that.  What makes you say that I did that?   

The CHAIRMAN :  That is what I understand was the process.   

Mr M.J. BIRNEY :  How do you understand that?   

The CHAIRMAN :  We have information that that is what happened.   

Mr M.J. BIRNEY :  Information from where?   

The CHAIRMAN :  That did not happen; that is all I want to know.  It did not happen?   

Mr M.J. BIRNEY :  I do not recall asking my chief of staff to get my return for me.  Whether he 
got the return is another matter, but I certainly do not recall asking him to do so.   

Dr E. CONSTABLE :  You were not aware that he might or might not have done that. 

Mr M.J. BIRNEY :  Sorry? 

Dr E. CONSTABLE :  You were not aware that that happened.   

Mr M.J. BIRNEY :  That what happened - that he went and got the forms?  

Dr E. CONSTABLE :  Yes.   

Mr M.J. BIRNEY :  I think that he did indicate to me that he went to get the form.   

Dr E. CONSTABLE :  When did he indicate that?   
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Mr M.J. BIRNEY :  I do not know.  We are talking about a full week.  It is not remarkable.  The 
form had been handed in before then.  I certainly do not recall asking him to get the form.   

The CHAIRMAN :  Is he the person who spoke to you about the reaction from the Clerk on the 
following day, 20 October?   

Mr M.J. BIRNEY :  He is, yes.   

The CHAIRMAN :  Why did the member think that he could alter the official public records 
without notifying the relevant parliamentary officer?  It is a question that we have been asked.  I 
think you have probably covered that.  Can you answer that question again quickly?  What was 
your belief in relation to the parliamentary officers about that record?   

Mr M.J. BIRNEY :  My belief is that that was my annual return, that it contained all my details 
and that I could clarify it if I saw the need to do so.  It did not even remotely occur to me that this 
was an official public record.  The only thing I was concerned about was my annual return and 
ensuring that anybody who read my annual return could appraise themselves of my shareholdings 
and, in doing so, arrive at the view that I do not have any conflict of interest with my 
parliamentary duties.  At all times I acted in good faith.  All I was about was supplying that 
clarifying information.  The rest of it is, quite frankly, a beat-up.  Can anybody sitting around this 
table tell me that they knew of any process in place, prior to all this blowing up, for supplying 
additional or clarifying information to their annual returns?   

Indeed, there is no process in place.  There are no formalised written guidelines.  It is not 
contained in the Members of Parliament (Financial Interests) Act 1992.  There are no guidelines.  
Now if there are, please tell me.   

Mr M.W. TRENORDEN :  Well, there are, actually -  

Dr E. CONSTABLE :  No, do not ask that question. 

Mr M.W. TRENORDEN :  I think it is important in the context.  Member for Kalgoorlie, the 
answer to that question would be that you would expect a member to seek advice from the Clerk.  
So it did not occur to you in dealing with your return that you would just do the normal thing and 
discuss it with either the Clerk or the Deputy Clerk? 

Mr M.J. BIRNEY :  It occurred to me that that was my own annual return.  It had all of my own 
information on it, supplied by me.  If I wanted to supply additional information to clarify the 
original statement, then it occurred to me at the time that that was an entirely appropriate and an 
administrative thing to do.   

The CHAIRMAN :  So it did not occur to you? 

Mr M.J. BIRNEY :  I have given you my answer, Mr Speaker.  

Mrs D.J. GUISE:  Mr Speaker, I would like the member to clarify something.  The member just 
said something about this not being an official record.  Can you give me your understanding, then, 
of the records that are held by the Parliament in terms of pecuniary interests under the Act if you 
do not deem it to be an official record of the Parliament? 

Mr M.J. BIRNEY :  What I said was that at the time it never even occurred to me that this might 
be an official public record.  It only occurred to me that that was my annual return, written in my 
handwriting and containing my details, supplied by me, and that it was an appropriate 
administrative action for me to take to provide clarifying information with respect to that return.  
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The CHAIRMAN :  The next question is -  

Why the member sought to mislead the House and the public over his share declarations 
by his statements - 

 (a) in the Parliament on Tuesday, 18 October 2005 that his shareholdings through Gold 
City Corp were on the register; and 

(b) on the Liam Bartlett ABC radio program on Wednesday, 19 October 2005 to the 
effect that he was not required to disclose his shareholdings through Gold City 
Corp when he had secretly attempted the day before to alter the register to give the 
appearance that the list of six shares had been there all along? 

Mr M.J. BIRNEY :  Can I say, firstly, that the way these questions are framed is outrageous, quite 
frankly.  If this was a fair and open inquiry, you would not have prejudged my actions by writing 
the questions in the way that they have been written. 

The CHAIRMAN :  Hang on.  The questions that we are putting -  

Mr M.J. BIRNEY :  It says “why the member sought to mislead the House”.  I never sought to 
mislead anybody. 

The CHAIRMAN :  These are the questions Parliament has told us to ask.  These are not 
questions that we have thought up.  These are questions that you were in the House debating for a 
full day and that Parliament said we must ask.  That is why I am asking them.   

Mr M.J. BIRNEY :  I would have thought that if this committee was interested in getting to the 
bottom of this matter, it would have said, “Did the member seek to mislead the House?”, and I 
would have given you the answer no.   

The CHAIRMAN :  I will say again, so that you understand fully what I am saying, that these 
questions are questions that Parliament has asked us to put to you.  They are not questions this 
committee has thought up by itself.  The motion that passed through the House was that those nine 
questions that I am in the process of asking you be asked.  Okay?  Do you remember the question, 
or do you want me to repeat the question? 

Mr M.J. BIRNEY :  Could you repeat the first part of question (6) for me, please. 

The CHAIRMAN :  The question is -  

Why the member sought to mislead the House and the public over his share declarations 
by his statements - 

 (a) in the Parliament on Tuesday, 18 October 2005 that his shareholdings through Gold 
City Corp were on the register; and … 

Mr M.J. BIRNEY :  Okay.  Could you please show me where I said that my shareholdings 
through Gold City Corp are on the register, and then I can answer the question for you.   

The CHAIRMAN :  This is your opportunity to answer those questions.   

Mr M.J. BIRNEY :  Mr Speaker, you are asking me to respond to a statement that I have not seen.  
If you can show me where I said that, then I am happy to respond to it.   

Mr M.W. TRENORDEN :  Can I suggest that we adjourn for a couple of minutes, because I think 
we should have a look at the Hansard and at what Mr Birney said - 
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Mr M.J. BIRNEY :  I will save you all the trouble.  I never said it.  I never said that my 
shareholdings from Gold City Corp were on the register.  However, at that time, the additional 
information had actually been submitted, so I suspect that the premise of the question is just a 
mistake on the part of whoever actually wrote the question.   

Mr R.F. JOHNSON:  Leader of the Opposition, the questions that the Speaker is putting to you 
are, in fact, the questions that Parliament has asked this committee to ask you.  It is your 
opportunity, I believe, to refute the context in which these questions are being asked of you.  You 
can certainly argue that the questions are not reasonable, or that you do not agree with the context 
of the question, or you can refute any insinuations in the question.  I think it is probably in your 
interests to do so if that is the case.  I do not know whether that helps at all. 

Mr M.W. TRENORDEN :  I think what you have said helps; that is, that you have never made 
that statement. 

Mr M.J. BIRNEY :  Well, put it this way, I do not recall ever saying that my shareholdings 
through Gold City Corp are on the register.  However, at that period of time, I suspect, if I am 
thinking about the same period of time, the additional information had already been submitted, so 
I can only assume that whoever wrote that question just made a mistake.   

The CHAIRMAN :  What about the second part of the question in relation to the Liam Bartlett 
interview? 

Mr M.J. BIRNEY :  What is the question, Mr Speaker? 

The CHAIRMAN :  The question is -  

(b) on the Liam Bartlett ABC radio program on Wednesday, 19 October 2005 to the 
effect that he was not required to disclose his shareholdings through Gold City 
Corp when he had secretly attempted the day before to alter the register to give the 
appearance that the list of six shares had been there all along?  

What do you say to that? 

Mr M.J. BIRNEY :  Once again, the question is based on a false premise.  The question indicates 
that I had said to Liam Bartlett on that radio program that I was not required to disclose my 
shareholdings.  I think in fact what you will find -  

The CHAIRMAN :  Through Gold City Corp. 

Mr M.J. BIRNEY :  Yes.  I am happy to stand corrected, but I think what you will find is that I 
said to Liam Bartlett that when I filled out my form back in 2004, I was of the view that that 
information was unnecessary. 

Mr M.W. TRENORDEN :  Can we just get the date of that interview?   

The CHAIRMAN :  It was 19 October. 

Mrs D.J. GUISE:  Mr Speaker, if I may, the Bartlett interview with the member for Kalgoorlie on 
30 November, page 3 -  

The CHAIRMAN :  I think we are dealing with the 19 October interview. 

Mrs D.J. GUISE:  - goes into that as well -   

Mr M.W. TRENORDEN :  Yes, but the questions are dealing with the 19 October interview.  
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Mrs D.J. GUISE:  - and also 19 October, on the first page, and pages 2 and 3. 

Mr M.J. BIRNEY :  I have the Bartlett interview here.  It says the following.  Bartlett said -  

On your financial returns, do you detail every single company that you do those tradings 
in? 

To which I replied -  

Look, on the odd occasion I do, I give that additional information.  . . . there was one year 
there where the trading was a little bit more than other years, and when I filled in the form 
I wasn’t aware of the exact name of the companies . . .  

That is a clear admission that back in 2004 I had not supplied the name of those companies. 

The CHAIRMAN :  Did you at that stage consider that you did not have to list Gold City Corp 
because although you owned it 100 per cent it was Gold City Corp that traded in it and not you? 

Mr M.J. BIRNEY :  When I submitted my information I was of the view that I was only required 
to submit shares that were held personally in my own name.  However, just to go one step further, 
so there could be no problem with this matter, I included under the discretionary disclosures the 
following line that says “Bought and sold various shares, mostly mining, through investment 
company Gold City Corp”.  It would appear that I was asked to clarify some of the other 
information on that form, but I was never asked to clarify that particular line.   

The CHAIRMAN :  Although you decided to? 

Mr M.J. BIRNEY :  That is correct. 

The CHAIRMAN :  Are there any other questions?  The seventh question - 

Why the member had never made a public statement until this week that he had attempted 
to alter the financial interests disclosure register. 

Mr M.J. BIRNEY :  Well, because I had not actually breached anything.  I had not breached a 
standing order, I had not breached the Members of Parliament (Financial Interests) Act 1992 and I 
had not breached any other Act of Parliament.  So, if I was going to make a public statement, I do 
not know what the statement would have been, because I had not actually breached anything.  As 
it turns out, the Clerk has a procedure that he likes to follow in these matters; a procedure that is 
contained in his head.  If the Clerk happened to leave the Parliament and a new Clerk came in, he 
might have a different procedure that he contains in his head.  There was no formal written 
guideline in place.  The Members of Parliament (Financial Interests) Act 1992 does not deal with 
this matter and therefore does not prohibit my actions; nor have I contravened any standing order 
of the Parliament.  We sought that advice from the Clerk and if the advice had come back saying 
that I had contravened (a) the standing orders, (b) the Members of Parliament (Financial Interests) 
Act 1992 or (c) any other Act of Parliament, then I most certainly would have made a public 
statement to the House.  In the absence of those three things I did not. 

Mrs D.J. GUISE:  Can I just clarify that?  What exactly was the advice sought from the Clerk and 
when, member for Kalgoorlie? 

Mr M.J. BIRNEY :  That advice was sought, as I understand it, on the Thursday and the Clerk 
advised that in fact I had not breached any of those things. 

Dr E. CONSTABLE :  Which Thursday? 
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Mr M.J. BIRNEY :  Of the week that we are dealing with. 

Dr E. CONSTABLE :  That would have been the twentieth? 

Mr M.J. BIRNEY :  I imagine so.  Can I just say also, in addition to this: not long after I had 
submitted that information my office got a phone call from Graham Mason of The West Australian 
wanting the names of those particular shares.  I instructed my office to tell Graham Mason that I 
had now submitted that information and that he should attend at the Clerk’s office to view it.  If I 
was at all trying to cover up the fact that I had submitted that information, I certainly would not be 
telling a journalist from The West Australian about it. 

The CHAIRMAN :  But that was on the twentieth? 

Mr M.J. BIRNEY :  I could not quite recall when we spoke to Graham Mason, but I rang Graham 
Mason yesterday and in answer to my question, “Did you ask for that information on the Thursday 
night?”, he responded to me, “Absolutely.” - sorry, on the Tuesday night, not the Thursday.  So, 
when I asked Graham Mason, “Did you put that request in and did we answer it on the Tuesday 
night?”, he said, “Absolutely.”  I cannot recall whether it was Tuesday or Wednesday, but Graham 
Mason said to me on the telephone yesterday that it was Tuesday night. 

Dr E. CONSTABLE :  Tuesday, the eighteenth? 

Mr M.J. BIRNEY :  I imagine it was the eighteenth; whatever the date was.  Why would I be 
telling a journalist from The West Australian that I had now submitted that information if I was 
trying to cover something up?  Let us be honest about this. 

The CHAIRMAN :  What you are saying is in relation to the article that was published on 21 
October 2005 by Graham Mason. 

Mr M.J. BIRNEY :  I do not know - 

The CHAIRMAN :  It says -  

Opposition leader Matt Birney yesterday - 

The twentieth - 

advised the Clerk of the Legislative Council(sic) of his shares. 

So presumably it happened on 20 October? 

Mr M.J. BIRNEY :  Presuming what happened on the twentieth? 

The CHAIRMAN :  That conversation that you are just recounting? 

Mr M.J. BIRNEY :  No.  I spoke to Graham Mason yesterday and Graham Mason indicated to me 
clearly that he sought that information and was given the response on the Tuesday night. 

The CHAIRMAN :  Is that the only article that you can recall that he wrote? 

Mr M.J. BIRNEY :  Yes, it is. 

The CHAIRMAN :  He is basically saying there, confirming, that it occurred after you had 
actually lodged your letter to the Clerk, which was on the twentieth, surely? 

Mr M.J. BIRNEY :  Sorry, I am not sure.  Could you please explain yourself? 

The CHAIRMAN :  In the article written by the man you are talking about, Graham Mason, he 
refers to you saying - 
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The Leader of the Opposition yesterday advised the Clerk of the Legislative Assembly of 
his shares held in 2003-04 through his company Gold City Corp. 

That could only have happened on the twentieth because the twentieth is when you lodged the 
official letter? 

Mr M.J. BIRNEY :  Right.  So I am not sure of the point you are trying to make. 

The CHAIRMAN :  You are saying it happened on the Tuesday. 

Mr M.J. BIRNEY :  What happened on the Tuesday? 

The CHAIRMAN :  This conversation happened on the Tuesday. 

Mr M.J. BIRNEY :  That is what Graham Mason said to me yesterday. 

The CHAIRMAN :  But it clearly could not have, could it? 

Mr M.J. BIRNEY :  Absolutely it could have.  Why couldn’t it? 

The CHAIRMAN :  Because he is referring, in relation to that that interview, to things that 
occurred on the twentieth. 

Mr M.J. BIRNEY :  In his article he is referring to my covering letter that I subsequently 
provided.  In actual fact I provided information, as you know, on the Tuesday morning.  Later on 
the Tuesday afternoon or the evening, according to Graham Mason himself, he then asked for the 
details of those shares.  I instructed my office to instruct Graham Mason that I had now submitted 
it and he should go down to the Clerk’s office and have a look.  When he got around to writing his 
story and all those sorts of things are irrelevant. 

The CHAIRMAN :  Except, did you then also apologise in relation to your comments about some 
upper House members in that conversation? 

Mr M.J. BIRNEY :  To Graham Mason? 

The CHAIRMAN :  Yes. 

Mr M.J. BIRNEY :  Did I apologise to Graham Mason? 

The CHAIRMAN :  No; did you give an apology to the upper House members - Sally Talbot, 
Sheila Mills, Shelley Archer and Vince Catania? 

Mr M.J. BIRNEY :  No.  As I said, I never spoke to Graham Mason.  I instructed my office to 
instruct Graham Mason that I had now submitted that additional information and we invited him 
to attend at the Clerk’s office to view it.  I cannot recall exactly what day it was, but Graham 
Mason said to me yesterday on the telephone that that would have been Tuesday afternoon or 
Tuesday night. 

Dr E. CONSTABLE :  Who in your office would have had that conversation? 

Mr M.J. BIRNEY :  It would have been my press secretary. 

The CHAIRMAN :  Are there any other questions? 

Mr R.F. JOHNSON:  I am taking up the Leader of the Opposition’s time line here and I can see 
that what he is saying to us is credible.  He is saying that it was on the eighteenth; that was the 
Tuesday.  Is that correct? 

The CHAIRMAN :  Yes. 
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Mr R.F. JOHNSON:  It was on the Tuesday when you submitted the additional information, 
which you say was in good faith.  Obviously, after that time - it was 19 October - was when you 
did the letter after the Clerk said he wanted a letter to cover it - 

Mr M.J. BIRNEY :  That is correct. 

Mr R.F. JOHNSON:  You did that on the nineteenth.  I am saying it probably is quite credible, in 
your view, that it would be the Tuesday when Graham Mason spoke to you, albeit he did his 
article on the twentieth, which is the day after, as you have said, you had supplied the additional 
information, and the day after that even when you did a letter to the Clerk declaring that you 
would like to have that added to your interest details.  I suppose the question to ask is, in relation 
to other questions that have been asked - the Speaker has just said that it was the twentieth when 
the article was done; I just want to cover that - but you had already submitted the extra 
information on the eighteenth, you had submitted on the nineteenth the letter, an official letter, 
after a request from the Clerk to supply a letter? 

Mr M.J. BIRNEY :  Graham Mason obviously wrote his article based on that letter. 

Mr R.F. JOHNSON:  Yes, but what you are saying is that it was on the eighteenth or nineteenth 
that Mason spoke to you or your office? 

Mr M.J. BIRNEY :  Graham Mason indicated to me yesterday that he requested that information 
and was given the response on the Tuesday evening, the eighteenth. 

Mr R.F. JOHNSON:  The eighteenth.  Yes, that is the point I was trying to clarify. 

Mr M.J. BIRNEY :  He did not write the story until the Friday.  That is neither here nor there as 
far as I am concerned.   

The CHAIRMAN :  Are there any other questions in relation to question 7?  I will move on to 
question 8 -  

The circumstances in which the Clerk of the Legislative Assembly raised the attempted 
alteration of the member’s financial interests disclosure, including whether the Clerk - 

You can answer these one by one - probably the best way - or not answer them, whichever you 
decide -  

(a) did no more than ask for a cover sheet to go with the list of shares; 

Mr M.J. BIRNEY :  The Clerk certainly asked for a covering list of shares.  I am already on the 
record as saying that the Clerk was disappointed that I had not followed his preferred procedure. 
Speech Continues... 

I might add, it is a procedure that is contained in his head.  It is not a written, formal procedure 
and it is not contained in the Members of Parliament (Financial Interests) Act 1992.  The Clerk 
was certainly disappointed that I had not followed that procedure, a procedure that I was not aware 
of.  

Dr E. CONSTABLE :  Where did that conversation take place?   

Mr M.J. BIRNEY :  On the Thursday. 

Dr E. CONSTABLE :  Where? 

Mr M.J. BIRNEY :  In his office.   
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Dr E. CONSTABLE :  So, he asked you go to his office.  How did that happen?   

Mr M.J. BIRNEY :  The Clerk wanted to know how the additional information had come to be on 
my annual return.  When I was made aware of this on the Wednesday morning after a function that 
I had attended, I indicated that I would deal with the matter in due course.  At the time, we were 
about to go into the Parliament and move to suspend standing orders to attack the Premier.  Before 
I could actually go and discuss the matter with the Clerk, he had sent the information back and he 
had requested, as I understand it, a covering letter, which I promptly supplied.  I was then of the 
view that that was the end of the matter.  

Dr E. CONSTABLE :  Who made you aware that the Clerk wanted to discuss that matter with 
you?   

Mr M.J. BIRNEY :  My chief of staff.  My chief of staff first made me aware of that matter not 
long before Parliament started, as I recall, on the Wednesday.   

The CHAIRMAN :  The nineteenth. 

Mr M.J. BIRNEY :  Yes, the nineteenth.  

The CHAIRMAN :  But the conversation with the Clerk took place on the twentieth? 

Mr M.J. BIRNEY :  My conversation?   

The CHAIRMAN :  Yes. 

Mr M.J. BIRNEY :  Yes.  I had indicated that I would go and see the Clerk and let him know 
exactly what the circumstances were.  However, we were stuck in Parliament during that 
attempted censure motion against the Premier.  Then we had question time, and before I could get 
out of the Parliament to see the Clerk, my additional information was returned to me.  I cannot 
remember who actually handed it to me, but there was a note saying “The Clerk wants a covering 
letter”.  I then prepared the covering letter, had it sent to him and as far as I was concerned that 
was the end of matter.  The Clerk, later on that night, after Parliament finished, as I understand it, 
requested again of my office to know how the information got there.  I was made aware of that, as 
I recall, on the Thursday.  Pretty much as soon as I could - I was caught up with quite a number of 
things on the Thursday - I went to see the Clerk.  At that time, getting back to your other question, 
I had given some thought to making a statement to the House if in fact I had breached something.  
The fact of the matter is I had not breached anything.  When I went to see the Clerk, I clearly said 
to the Clerk that I had been acting in good faith and that it was my intention to simply clarify my 
existing information.  The Clerk indicated to me that he was disappointed that I had not followed 
his procedure.  I indicated to him that I was not aware of his procedure.  I asked him if it was a 
written guideline somewhere and he said no.  I asked him if it was contained in the Members of 
Parliament (Financial Interests) Act 1992.  He indicated that it was not.  I then suggested to the 
Clerk that he might give some thought to publishing that procedure for all members to see.  Our 
discussion went on at the end of which the Clerk said, “Well there’s no need for it to go any 
further.”  As far as I was concerned it was a minor administrative matter; I had not breached any 
Act, I had not breached standing orders, and that was the end of the matter.   

Mr M.W. TRENORDEN :  Member for Kalgoorlie, what was his demeanour at the time; was it 
calm, was it agitated?   

Mr M.J. BIRNEY :  I think if you know the Clerk, his demeanour never changes, quite frankly.  
He is a very professional individual.   
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The CHAIRMAN :  Just so I get it right.  You are saying that your chief of staff said there was a 
problem with the additional information, or words to that effect, on the -  

Mr M.J. BIRNEY :  You should not put words into my mouth, Mr Speaker.  

The CHAIRMAN :  Well, what is it?   

Mr M.J. BIRNEY :  My chief of staff indicated to me that the Clerk wanted to know the 
circumstances in which the additional information found its way into my annual return.   

The CHAIRMAN :  He did not say anything like, “He’s returned it”?   

Mr M.J. BIRNEY :  He had not at that time.  It was my intention to go and see the Clerk and to 
advise him in no uncertain terms that I had provided that information and that it was my honest 
belief that I had the right to do that.  Before I could see the Clerk - I got stuck in Parliament for 
most of that afternoon - the information was returned to me.  As I recall, I was sitting in the 
Parliament when somebody returned it to me, and the request was for a covering letter, which I 
subsequently wrote.  As far as I was concerned that was the end of the matter.  

The CHAIRMAN :  That was returned on what day?   

Mr M.J. BIRNEY :  The Wednesday.   

The CHAIRMAN :  The nineteenth.  Okay.  

During your conversations, presumably on the twentieth, did the Clerk -  

(b) raise the propriety of the way in which the member attempted to alter the register?   

Mr M.J. BIRNEY :  I do not recall the Clerk raising that word “propriety”.  

The CHAIRMAN :  Did he raise his concerns about the way it was lodged, whether he used the 
word “propriety” or not?   

Mr M.J. BIRNEY :  I have already said that the Clerk was disappointed that I had not followed a 
procedure that he likes to follow.  It was a procedure that I was unaware of and I think if 
everybody sitting around here was honest, you would also admit that you were unaware of it as 
well.  The fact is, it is not written in any Act of Parliament.  It is not a formalised written 
guideline.  It is something that the Clerk has in his head.  

Mr M.W. TRENORDEN :  Member for Kalgoorlie, did the Clerk question you as to how you 
actually put the paper into the file?   

Mr M.J. BIRNEY :  I went there to tell him how it got there.   

Mr M.W. TRENORDEN :  But did you have that conversation with him about how that process 
occurred?   

Mr M.J. BIRNEY :  Yes.   

Mr M.W. TRENORDEN :  Did you state it to him then?  Did he ask you how you put it in or 
whether you just put it in?  Was this question of it being inserted into the middle of the return or 
the back of the return -  

Mr M.J. BIRNEY :  That was never raised.   

Mr M.W. TRENORDEN :  That was not raised? 

Mr M.J. BIRNEY :  The bit about inserting it in the back was never raised.  
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Mr M.W. TRENORDEN :  I do not want to put questions into your mouth either.  The Clerk did 
question you on whether you inserted the form into the return?   

Mr M.J. BIRNEY :  Yes.  That was why I had attended his office: to let him know that I had in 
fact submitted that information myself and to tell him that I had the honest belief that that was my 
own information and my own annual return and that it was written by me; it contained all my 
details and that I had the honest belief that I was able to clarify it or update it if I so decided.  

Mr P.W. ANDREWS :  Did the Clerk actually ask you why you inserted the list of shares in the 
return?   

Mr M.J. BIRNEY :  He may well have done.  I cannot recall word for word the conversation.  

The CHAIRMAN :  Part (c) of the questions has probably been answered, but I will ask it 
anyway.   

Dr E. CONSTABLE :  How long were you with the Clerk?   

Mr M.J. BIRNEY :  Once again, I would be guessing.  I would not like to give you a definitive -  

Dr E. CONSTABLE :  Five, 10, 20?   

Mr M.J. BIRNEY :  I would be guessing.  It was not a long time, I would not have thought.   

The CHAIRMAN :  Part (c): did the Clerk require the member to take back his attempted 
alterations of the register?  From what you have said, at some stage on the nineteenth, it was given 
back to you and you think it was in Parliament.   

Mr M.J. BIRNEY :  Yes; I have answered that.   

The CHAIRMAN :  Question 8 continues -  

 ;and 

 (d) raised the misleading and deceptive effect of the member’s attempt to alter the 
register?  

Mr M.J. BIRNEY :  I do not recall the Clerk using the words “misleading” or “deceptive”.   

The CHAIRMAN :  But he raised the method of lodging.   

Mr M.J. BIRNEY :  We clearly discussed the matter of how the additional information found its 
way onto my annual return.  

Mr M.W. TRENORDEN :  Member for Kalgoorlie, was there any discussion of the Clerk’s view 
of the effects of inserting additional information?   

Mr M.J. BIRNEY :  I do not recall having that specific conversation but, I mean, I could not tell 
you word for word what was said.  

The CHAIRMAN :  At the time of the conversation with the Clerk, did you apologise for that 
process occurring or did you not think that was -  

Mr M.J. BIRNEY :  I apologised to the Clerk for breaching his preferred procedure.  I then went 
on to tell him that I was unaware of his preferred procedure.  I went so far as to suggest that he 
might consider publishing that preferred procedure for members of Parliament to appraise 
themselves of.  I seem to recall we also had a conversation about whether I had breached any Act, 
to which the Clerk replied no - to the best of my recollection, or words to that effect.  
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The CHAIRMAN:   Did he indicate to you in relation to that part of the conversation that if you 
had altered anything else, that would be the case?   

Mr M.J. BIRNEY :  I do not believe he did.  

The CHAIRMAN :  Any other questions in relation to that one?  The last of the set of questions is 
number (9) - 

Why the House should not conclude that the behaviour of the member in attempting to 
alter the register of financial interests constituted “misconduct” for the purposes of the 
Corruption and Crime Commission Act 2003? 

Mr M.J. BIRNEY :  Not even the Corruption and Crime Commission can make an actual finding 
against an individual; it is just a recommending body.  I have preliminary legal advice from a 
Queen’s Counsel that says I have committed no offence under any Western Australian law or 
statute.  I also have preliminary legal advice from a solicitor to the same effect.  Indeed, I have had 
lawyers contact me to say that, having read about the matter in the newspapers, in no way could 
this be considered to be a legal matter.  If the committee is seriously contemplating a finding that 
my actions do involve misconduct under the CCC Act, something I might add that every lawyer I 
have spoken to says would be impossible to find, then I ask that you will allow me, in the interests 
of natural justice, to furnish the committee with comprehensive legal advice from my Queen’s 
Counsel.  I understand that it will take approximately two weeks, perhaps slightly longer, for that 
advice to be prepared, given the current commitments of my Queen’s Counsel.  However, a 
number of very powerful facts solidly support the argument that my actions do not constitute 
misconduct, including the following.  The Clerk himself has advised me that my actions do not 
constitute any kind of offence.  The Members of Parliament (Financial Interests) Act 1992 does 
not preclude a member from adding information to the file himself.  Indeed, the Act specifically 
says that the pecuniary interests file shall be kept in a loose-leaf format, presumably so that it can 
be added to from time to time.  However, there are no formalised procedures in place for this to 
happen.  There are no official guidelines that require a member to follow a certain procedure when 
adding additional information.  I was clearly of the view that this information was actually 
unnecessary, based on the fact that I was never asked to clarify it after submitting the original 
form.  If I intended for people to believe that the additional information had been submitted back 
in 2004, I might have backdated the form.  I did not.  I might have handwritten the information 
onto the existing form.  I did not.  I might have placed the additional information inside the 
original document.  I did not.  I might have lied about it when I was asked.  I did not.  I might have 
misled people when asked about it.  I did not.  I certainly would not have entitled the document 
“additional information” if I wanted people to believe it had been there since 2004, given that 
“additional” implies that the information has been supplied in addition to information already 
there.  I would not have freely acknowledged on the Liam Bartlett show that I had not submitted 
that information back in 2004 if I wanted people to believe that I had actually submitted it back 
then.  I certainly would not have instructed my office to tell Graham Mason from The West 
Australian that I had now submitted the additional information and invite him to attend the Clerk’s 
office to view it.  The reason I did not do any of those things is that I never formed in my mind the 
intent to deceive or mislead anybody.  In fact, all I was about doing was providing clarifying 
information for the public to see.  What I have just said is a broad summation of the issue.  If you 
are seriously contemplating a reference to the CCC, I once again ask you to allow me to furnish 
the comprehensive advice from my Queen’s Counsel, who has indicated to me that under no 
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circumstances would this ever hold up in any court.  However, if you are seriously contemplating 
a reference to the CCC, I ask you to allow me to provide that legal advice. 

Can I just say that if this is the new bar that we are going to set for a reference to the CCC, I 
suggest that we beef up its resources, because I predict that it will get a reference a week regarding 
the actions of government ministers.  The CCC should be out there investigating real crooks who 
have misappropriated funds or acted maliciously for some kind of personal gain.  It should not be 
involved in what are essentially administrative matters such as this.   

The CHAIRMAN :  Are there any questions?   

Mr M.W. TRENORDEN :  Yes.  Can I ask you a question, member for Kalgoorlie?  This 
covering letter that we have - what did the Clerk tell you that would actually do?  Did he say that 
it would be a part of the 2003-04 form?  What did he indicate to you at the time was the purpose 
of that covering letter? 

Mr M.J. BIRNEY :  I did not speak to the Clerk about the covering letter.  He spoke to my office 
and asked for the covering letter, which I promptly supplied.   

Mr M.W. TRENORDEN :  Did you have any idea why he wanted a covering letter? 

Mr M.J. BIRNEY :  Presumably at that stage I worked out that that was a procedure he likes to 
follow.  It was certainly not one that I was aware of. 

Mr M.W. TRENORDEN :  Did you have a discussion about the covering letter and the form 
itself when you met the Clerk?   

Mr M.J. BIRNEY :  Is that about the covering letter?  Look, it is possible, but I do not think so.  I 
mean, the discussion I had with the Clerk was about how the information was placed on my 
annual return in the first place.   

Mr M.W. TRENORDEN :  I am trying to establish whether you had a view that the covering 
letter would go into the 2003-04 return or into the current return. 

Mr M.J. BIRNEY :  I did not have a view on that.  I guess I automatically assumed that it would 
go onto the 2004 return.  However, when the covering letter was handed in, the Clerk indicated to 
my staff member that it would go on the 2004-05 register.  That was not something that I had 
predicted. 

Mr M.W. TRENORDEN :  You did not debate that issue?   

Mr M.J. BIRNEY :  I do not recall discussing it with the Clerk. 

The CHAIRMAN :  I refer to your assertion that additional information must naturally occur after 
the lodgment of the original.  You have witnessed and looked closely at other people’s returns, 
such as the return of Bob Kucera.  What is the heading of the list of information that is attached to 
his return, which are some 20-odd pages that were tacked on?   

Mr M.J. BIRNEY :  Sorry, what is your question, Mr Speaker? 

The CHAIRMAN :  You have intimate knowledge of the returns of other members, such as Bob 
Kucera’s.  How was that additional information put with the record?  Is it headed “additional 
information”?   
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Mr M.J. BIRNEY :  I do not think his information was additional, was it?  I think it was 
information that he supplied at the time that he handed in his form.  I do not have any intimate 
knowledge of Bob Kucera’s or the processes that he used to hand in his information.  I understand 
that the information was handed in at the time he handed in his form. 

The CHAIRMAN :  That is right.  What I am asking is whether it is headed “additional 
information”.  There are two ways of looking at additional information.  One is that there is not 
enough space to fit it all in, so it is attached as additional information.  That is one way of looking 
at what additional information is.  Do you remember whether the other information that was 
lodged by the member for Albany, with which you took issue, was headed “additional 
information”?   

Mr M.J. BIRNEY :  No, I do not.  With respect to the point you made that additional information 
could be viewed as being information supplied because you could not fit it on the initial form, the 
form that I am holding is my initial form.  The additional information that I supplied contained a 
list of six companies.  There are exactly six lines left on my form.  If I really wanted to deceive 
somebody, I could have written those six names on that form.  I did not do it.   

The CHAIRMAN :  Are there any questions?   

Mr P.W. ANDREWS :  I want to go back to your particular motivation at the time that you 
decided, “I’m going to provide additional information”.  I mean, it was a considerable period after 
the return was initially made.  Why not at any other time leading up to the date that you actually 
did it?   

Mr M.J. BIRNEY :  I think I have already said that there was a heightened political environment 
involving the conflict of interest scandal with respect to Bob Kucera and others involving his 
shareholdings.  I took the opportunity at that time to ensure that all my returns were completely 
squeaky clean in terms of having the i’s dotted and the t’s crossed.  When I re-read that line I had 
written back in 2004, I was of the view that it could do with some clarification.  I provided that 
clarification.  I was still of the opinion that it was unnecessary for me to actually provide those 
shareholdings, given that it was never raised with me when I initially handed in my form that I can 
recall.   

Mr P.W. ANDREWS :  So you believed that government members, specifically the Attorney 
General, for example, could have used that statement in the return to attack you in the chamber?   

Mr M.J. BIRNEY :  No, what I believed was that the statement was not as clear as it could 
possibly have been.  In the interests of openness and accountability, I wanted to make sure that the 
statement was crystal clear.  That is why I supplied that information.  Importantly, I wanted people 
to know that I had absolutely no conflict of interest with respect to any shareholdings that might in 
some way have been associated with me. 

Mr P.W. ANDREWS :  But you only made that decision in the heightened political environment 
at the time.   

Mr M.J. BIRNEY :  Mmm.   
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The CHAIRMAN :  We would not mind having a couple of minutes to have a yak.  Then we will 
give you the opportunity to sum up, and if there are any questions around that we may have 
missed, just put them to you quickly.  If you would not mind, would you step outside for five 
minutes.  Because this hearing is in closed session, although you can comment on the broader 
issues, you cannot comment on what occurred in here to the media.  I will read that statement to 
you at the end of the session, but I mention it in case you bump into someone out there now. 

Proceedings suspended from 12.30 p.m. to 12.38 p.m. 

The CHAIRMAN :  I have a couple of quick questions and then it will be over to you to sum up.  
In your contribution to the committee you indicated that there was no requirement to list the shares 
that Gold Corp traded in in the return that is under consideration.  Do you now still say that you 
had no obligation to list those shareholdings?   

Mr M.J. BIRNEY :  What I said was that at the time I submitted the information I was of the view 
that it was unnecessary information.  Sorry - I will go back a step.  At the time I submitted my 
original form I was of the view that it was not necessary.  At the time that I submitted the 
supplementary information to clarify that form, I was still of the view that it was not necessary.  
One of the reasons for me forming that view was the fact that, as I recall, that statement in section 
11 of the discretionary disclosure form was never raised with me by officers of the Parliament.  
With respect to the current situation, that is a matter for legal minds, I think, to determine - 
certainly not for you or me.   

The CHAIRMAN :  So that I get it right in relation to what is in your mind as we now speak, do 
you think that there was an obligation to have listed that in the 2003-04 return?   

Mr M.J. BIRNEY :  As I said, I think that is a matter for legal people to determine; not for you or 
me.   

Mr M.W. TRENORDEN :  I will put it a different way: when you fill in next year’s return, how 
do you see your obligation?   

Mr M.J. BIRNEY :  In next year’s return I will probably even include my grandmother’s house.   

The CHAIRMAN :  In relation to the return for 2002-03 in the statutory required section, under 
section 6, you listed the two companies that your company traded in shares in.  At that stage you 
thought there was an obligation to do that, because it is not listed under the discretionary but under 
the actual interests?   

Mr M.J. BIRNEY :  No, I did not believe there was an obligation at that stage, but because there 
were only two stocks involved and I knew them off the top of my head, I thought I would supply 
them anyway.  I could not see any good reason not to.   

The CHAIRMAN :  Similarly, in the 2004-05 return, under section 6, which is the required 
section and not in the discretionary section, you listed those shares as well.   

Mr M.J. BIRNEY :  I listed one stock, as I recall, which was Gondwana Resources.  Given that 
there was only one stock involved and I knew that stock off the top of my head, I decided to 
include it in my form, even though I was not sure whether it was not actually necessary.   

The CHAIRMAN :  You also stated that the Clerk said that you had committed no offences, 
therefore that was the end of the matter.  Was that in relation to the document that was attempted 
to be lodged or in relation to your obligations to either list or not list Gold City Corp?   
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Mr M.J. BIRNEY :  As I recall, that was with respect to a conversation that we had about my 
supplying supplementary information to clarify my return.   

Dr E. CONSTABLE :  When did you set up Gold City Corp?   

Mr M.J. BIRNEY :  A long, long time ago.   

The CHAIRMAN :  Years before you went to Parliament? 

Mr M.J. BIRNEY :  It does just about nothing, quite frankly.   

Dr E. CONSTABLE :  No, I am just asking when it was formed.   

Mr M.J. BIRNEY :  A long time ago.   

Mr P.W. ANDREWS :  In terms of the business of the company - the buying and selling of shares 
- did the Clerk make any inquiries of you as to whether the company was active and whether it 
had any extra trading through the year?  Did he make any inquiries about that at all?  

Mr M.J. BIRNEY :  About my shares?   

Mr P.W. ANDREWS :  Yes, in Gold City Corp.  Did he make any inquiry of you as to whether 
there were any additional shares traded through the year?  Did he ask you any questions at all 
about Gold City Corp?   

Mr M.J. BIRNEY :  I do not think so, but as I said, it was four or six weeks ago.  I cannot recall 
the exact conversation, but I do not think so.   

The CHAIRMAN :  Do you wish to sum up anything or cover anything you think we should 
know?   

Mr M.J. BIRNEY :  No, other than to say that if the committee is seriously contemplating a 
reference to the CCC, as I said, every legal person I have spoken to said it would never hold up.  
However, if the committee is contemplating that course of action, then I would ask that natural 
justice be applied in so much as I would like to furnish the committee with comprehensive legal 
advice from my Queen’s Counsel, which will take two, possibly three weeks.   

The CHAIRMAN :  Okay.  Thank you for your evidence before the committee today.  A 
transcript of this hearing will be forwarded to you for correction of minor errors.  Please make 
these corrections and return the transcript to the acting clerk of the committee within the 
prescribed time, which will be on the document.  If the transcript is not returned within this period, 
it will be deemed to be correct.  This next bit covers supplementary information.  New material 
cannot be introduced via these corrections and the sense of your evidence cannot be altered.  
Should you wish to provide additional information to elaborate on particular points, please include 
the supplementary submissions for the committee’s consideration when you return your 
corrections to the transcript.  If there is any other information that you wish us to consider, that is 
when you should do it.   

Mr M.J. BIRNEY :  Thank you.   

The CHAIRMAN :  I would say in passing, that it is closed.  You know what the rules are in 
relation to that procedure in this place.  It remains closed, and that is the same for all witnesses 
and for all members of the committee, until the report is done. 

Hearing concluded at 12.45 p.m. 
__________ 
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Hearing commenced at 2.06 p.m. on Tuesday, 7 December 2005. 

 

McHUGH, PETER JOHN 
Clerk of the Legislative Assembly, 
Parliament House, 
Perth 6000, examined: 

 

The CHAIRMAN :  Thank you for coming, Peter.  This committee hearing is a proceeding of 
Parliament and warrants the same respect that proceedings in the House itself demand.  Even 
though you are not required to give evidence on oath, any deliberate misleading of the committee 
may be regarded as a contempt of Parliament.  The committee has resolved that your evidence 
today will be taken in closed session.  Have you completed the “Details of Witness” form? 

Mr McHUGH :  I have. 

The CHAIRMAN :  Do you understand the notes at the bottom of the form? 

Mr McHUGH :  I do. 

The CHAIRMAN :  Did you read an information for witnesses briefing sheet regarding giving 
evidence before a parliamentary committee? 

Mr McHUGH :  I did. 

The CHAIRMAN :  Do you have any questions relating to your appearance before the committee 
today? 

Mr McHUGH :  No, I do not. 

The CHAIRMAN :  I introduce Wayne Martin, QC, who is assisting the committee. 

Mr McHUGH :  I appear before the committee in my capacity as Clerk of the Legislative 
Assembly, especially regarding my responsibilities under the Members of Parliament (Financial 
Interests) Act 1992. 

The CHAIRMAN :  We have received some file notes from you on this matter.  I will give you 
the opportunity to run through the issues that occurred between 18 and 21 October, which is the 
salient time. 
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Mr McHUGH :  Certainly.  At the committee’s request, I forwarded to it a file note by John 
Mandy, dated 19 October; a file note from me dated 19 October, together with an appendix; a file 
note from me dated 20 October; a request for advice dated 28 November from me to Michael 
Buss, QC, and the opinion Michael Buss provided me, which is dated 30 November 2005.  The 
file notes explain in a fair amount of detail what the position was.  John Mandy reported to me on 
Wednesday, 19 October that a piece of paper had been inserted in Matt Birney’s return.  I asked 
him to check where it had come from and whether anybody knew how it had been placed on the 
file.  He did so but he did not find anybody who knew how it got to the file.  When I subsequently 
checked on the same day, during the sitting, with all the other staff members who were working in 
the area who might have received that document, they all said to me that they had not received any 
document.  I did not ask them specifically whether it was a document from any particular member 
of Parliament but whether they had received anything for the pecuniary interests file.  The 
universal response was no.  This had come about because John Mandy had been concerned when 
Russell Stranger, the chief of staff of the Leader of the Opposition, came to see him to ask to see 
Matt Birney’s return and looked for an additional list.  John reported to me that Russell Stranger 
had said, “Perhaps you can look behind the return; it might be there.”  When John looked there 
and it was there, he became suspicious - in his own words - and went to check the copy of that 
return that we had prepared for tabling in the House.  A copy of that document did not appear on 
the tabled copy.  I said to Russell Stranger later on in the day that I was very concerned that the 
document had appeared.  I did not know where it had come from.  I had removed it from the file 
and asked him to please ensure that Mr Birney knew I had removed it from the file and that if he 
wanted to add any material, he needed to submit it to me by letter.  I said to him that I wanted to 
find out who had put it on file and asked him to please make inquiries and let me know.  He came 
and saw me again briefly later on that day.  He said that he was making inquiries but that he did 
not know at that point.  The next morning Matt Birney came to see me in my office at about 8.30 
or perhaps a little earlier prior to the House sitting.  I have recorded in some detail in my file note 
of 20 October what occurred.  In essence, I said that I was very concerned that this document had 
been placed on the file without the knowledge of either me, John or anyone else in the office.  I 
wanted to know how it had got there and why it had been placed there without bringing it to 
anyone’s attention.  Matt Birney said that he had come to see me but that I had not been there.  
However, John was in his office and so he asked John for the file.  He sat down in John’s office, 
looked at the file and he put the document on the file.  I said, “Well, why didn’t you draw it to 
John’s attention?”  He said that he had not done so but he had put it on the file because he thought 
he was entitled to do so and he did not know whether or not John had seen it.  I went over this 
with him a couple of times to get it clear in my mind why he had put it on the file without formally 
forwarding it through me.  I formed the view that that was the course of action that I would have 
thought members would have followed; that is, to give it to either John or me and to ask for it to 
be placed on the file rather than do it directly.  He responded to me on a number of occasions quite 
strongly and directly that as it was his return, he thought he was entitled to place it on the file.  I 
told him unequivocally that I did not believe that that was the case.  Towards the end of the 
conversation, I said that I was still concerned that it had been placed on the file.  He gave me an 
unequivocal assurance that he did not think he had done anything wrong, that he had not intended 
to breach any rules, that he simply wanted to provide additional information and that he thought 
he was entitled to do so without coming through me.  Mr Speaker, that is pretty much the end of 
that as I see it. 

Mr M.W. TRENORDEN :  Did he apologise at that stage? 
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Mr McHUGH :  He did.  He apologised twice in the course of that.  I said to him - I think it is 
recorded in my notes - that it was not really a matter of apologising to me.  I had responsibility for 
the keeping of the file, but I thought it should have been pretty clear that it was an official register 
and that people were not entitled to put things on the file at their own discretion, and that returns 
were submitted to me for placing on the file and that any additional material was also to come 
through me. 

The CHAIRMAN:   When Mr Mandy saw the document, was it any different from other 
documents that would appear there if there had been a letter?  Is there anything on it that should 
not have been there? 

Mr McHUGH :  Obviously the committee will be able to ask him his view on that.  He was 
certainly concerned about it.  He was concerned that the document had no identification on it.  
Apart from it being a list, it was not signed, dated and had no reference to anything else.  It was 
simply a plain piece of paper on the file listing half a dozen shareholdings under Gold City Corp. 

Dr E. CONSTABLE :  Did that plain piece of paper have holes punched in it? 

Mr McHUGH :  Yes, it did. 

Dr E. CONSTABLE :  Did it come with the holes punched in it? 

Mr McHUGH :  It must have done.  I asked John whether a hole punch or anything had been 
provided, and he told me there had not.  I assumed that Mr Birney must have brought the piece of 
paper with the holes already punched in it. 

The CHAIRMAN:   If I go to see the register, is there a register of people who have looked at the 
register? 

Mr McHUGH :  No, there is not.  We do not keep a record of who comes to see it, when they 
come to see it or what copies are taken.  The Act simply provides that any person is entitled to see 
it during certain hours, members are entitled to see it during extended hours and that anyone can 
require me to allow them to take a copy of it. 

Dr E. CONSTABLE :  What is the usual procedure?  Where do people who have come to look at 
the register sit?  Is someone always in the room with them? 

Mr McHUGH :  There is the procedure that applied then and there is the procedure that applies 
now.  What applied then was that anyone who came to see the register was either in my office, 
Corinne’s office or John’s office.  Most commonly, they would sit in Corinne’s office.  She has a 
low, opaque screen in front of her desk that is sufficient for her to see over to see what the people 
on the other side are doing.  They sit at a small table next to the photocopier.  They leaf through 
the register for as long as they wish and they are entitled to take a photocopy of it if they wish. 

Mr R.F. JOHNSON:  In that office? 

Mr McHUGH :  Yes.  Sometimes people have taken photocopies themselves.  They have said to 
Corinne, “Can I copy this?” and she will say yes.  Sometimes Corinne has taken a copy for them.  
The same procedure applied in John Mandy’s office if people were seeing the register in there.  He 
has a table in his office in front of his desk.  Members, officers, the public and the press would be 
entitled to sit at that table and leaf through the register, and then get a copy, if required.  

Dr E. CONSTABLE :  How would they get a copy if they were in John’s office? 
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Mr McHUGH :  I cannot tell you exactly what procedure John would have followed.  I would 
think that either he would have taken them around.  He might have taken a sheet to get a copy 
himself or they might have been trusted to take a copy themselves.  I cannot really answer the 
question.  I am sorry. 

The CHAIRMAN :  In relation to your file note of 20 October I have a couple of questions: in the 
final paragraph you said -  

I said to Mr Birney that I had been considering whether this was a matter I should report to 
the House.  I said that if there had been any attempt to alter any other part of the register 
other than his, there would have been no doubt about that course. 

Basically, that is it.  I ask two questions.  First, was a check made to make sure there were no 
alterations made to the rest of the register? 

Mr McHUGH :  Did we check for any other alterations to the rest of the register?  No, not at that 
time. 

The CHAIRMAN :  Secondly, the lodging of an undated, unsigned form in my view is 
tantamount to an alteration of the record.  If it had not been discovered, it would have been an 
alteration of the original record.  Do you see what I mean? 

Mr McHUGH :  Are you asking me if I share that view? 

The CHAIRMAN :  Yes, do you share that view? 

Mr McHUGH :  Yes. 

The CHAIRMAN :  Given that, I just wonder, do you still consider that you should not report that 
to the House? 

Mr McHUGH :  I have had a lot of time to think about that in recent days.  It is somewhat more 
equivocal now than it was at the time.  However, if it occurred now, with everything else that has 
happened, absolutely, I would have reported it to the House.  However, given the circumstances at 
the time, I still think that was probably the right thing to do, although there is room for a 
difference of view on that, quite clearly.  I am conscious that these matters have highly significant 
political and party political sensitivities.  I came to a view in relation to Mr Birney that he had, on 
balance, unintentionally done the wrong thing.  He took the view that he was entitled to alter his 
return.  I took the contrary view.  He was strongly adamant that he had not intended to do anything 
wrong by that and that while he was keen to get it on, it was inadvertent on his part and there was 
no intention to do anything wrong in relation to the record.  I accepted that explanation, albeit it is 
not entirely free from doubt. 

The CHAIRMAN :  What normally is the procedure in relation to these annual returns or these 
No. 2 forms?  Once they are submitted, is it your practice for someone in your office to go 
through, and if there are obvious omissions that the member has made, to then go to the member 
and say, “Look, last year you put this in; therefore, it follows that this should happen”? 
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Mr McHUGH :  Yes, perhaps I can just walk you through what normally happens.  We send out 
letters on or about 1 July each year, asking for the members’ annual returns under the Act.  As 
they come in, both John and I will look at them, depending upon who is there when that return 
comes in.  We will check to make sure that there are no parts of that form which have not been 
completed, either with the word “Nil” or something else.  If there is something that is apparently 
wrong with it or perhaps things that do not need to be disclosed, we will get in touch with the 
member and say, “Look, there is this issue you need to think about.  What do you want to do with 
your return that is here in the office?”  We would do that for every return that comes in.  Maybe, I 
do not know, 30 per cent or 40 per cent of returns in some years would need some addition, 
alteration or change of some description.  Over that three-month period I get in touch with 
members and say, “Please, could you see me in my office and come and adjust the return?”, and 
they do so.  They might, for example, declare a debt owing to a bank, which is not necessary to be 
disclosed.  In the end they can disclose that if they want under that heading, but that is not what 
that section of the Act is calling for; so I suggest that they stick to the legislation, and if they want 
to make a discretionary disclosure, they can do it at the end of that return in part 9.  They might 
have omitted to put in an answer and thought, “Well, I do not have any return for that” and just 
left it, so I need to ensure that they have turned their minds to each of those sections.  I ask them to 
come and put in “Nil” if that is their intention and complete the return in that way.  There may be 
a range of other things; for example, they might declare that they have got 500 shares in 
something or declare the value, and I would point out to them that there is no requirement to 
disclose the value or the number of those holdings.  Some members in the end decline the 
invitation and say that they are happy with it as it is, but that happens with maybe one or two out 
of the 57.  Most members will come in and make that adjustment.   

The CHAIRMAN :  In the return we are looking at for 2003-04 from Mr Birney, there appear on 
your records two folders.   

Mr McHUGH :  Yes. 

The CHAIRMAN :  Is that normal or is it normal that the original is asked to be altered?  It 
appears that a photocopy has been altered.  

Mr McHUGH :  Yes, it is a very unusual circumstance.  The two are on there because they both 
have original material on them, so I have kept the originals.  You will notice that one is a 
photocopy of the other and that the second has additional material added to the photocopy.  That 
was how Mr Birney wanted to submit it, and so I was obliged to leave both of them on the file, in 
my view.   

The CHAIRMAN :  With the normal going through of a return, which occurs with you and Mr 
Mandy, it appears in Mr Birney’s returns for 2002-03 and 2004-05 that in section 6, he lists shares 
that it appears Gold City Corp actually dealt with as well as the other companies he owns, but in 
the return in question there are not any.  Would that sort of thing be picked up during the check, 
and would you say, “Last year you put this”? 

Mr McHUGH :  We do not compare one return against another.  We simply look at the returns as 
the members have put them in.  Quite a lot of members say, “Look, can I see my previous return?” 
and get a copy of it before they submit their current return.  We would not regard it as our role to 
go cross-checking the current return with a previous return. 
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The CHAIRMAN :  What would you think about the suggestion that in the discretionary 
disclosure someone put “Bought and sold various shares (mostly mining) through investment 
company Gold City Corp”?  Would you raise any query with the person who put it by asking what 
it meant? 

Mr McHUGH :  Most likely I would not. 

The CHAIRMAN :  Do you recall? 

Mr McHUGH :  Did I do it in this case?  I simply cannot tell you whether I did or not. 

Mr P.W. ANDREWS :  Under section 6 of the form in question, where it has Gold City Corp and 
nature of interest or position held and it has director-shareholder, would you at any stage have 
asked what percentage of the company did he own? 

Mr McHUGH :  No. 

The CHAIRMAN :  Is the percentage of interest of any interest in filling out the return? 

Mr McHUGH :  Yes.  The Act refers to the commonwealth Corporations Act.  Frankly, it is a 
long and tortuous trail to get to the definition of “relevant interest”.  I think that is one of the 
difficulties with the Act; that it is quite hard for someone to follow through to work out what it is 
they are required to disclose and what they are not.  Yes, of course it is in certain circumstances, 
such as these. 

Dr E. CONSTABLE :  You used a couple of words to describe Mr Birney’s response to you: 
“strongly and directly” and “strongly adamant”.  Could you tell us a bit more about the flavour of 
the discussion between you; that is, whether voices were raised and how long the conversation 
lasted?  Just give us a feeling for the conversation. 

Mr McHUGH :  It was about 8.30 or a shade before when he came in.  Of course, the House was 
sitting at 9.00, and I was fairly conscious of that.  I suppose that the discussion went on for maybe 
15 minutes or so.  Look, I am guessing at that recollection, but it is about that.  The discussion was 
cordial though firm.  I attempted to be very clear to Mr Birney that I considered that what had 
occurred should not have occurred and I had to make it clear why: it was a statutory register and I 
was responsible for it.  There were no raised voices, but Mr Birney was equally clear in his 
response.  He was unequivocal about his position.  Look, I am not sure that I can say more than 
that.  Do you want to ask me to elaborate on some aspects of that? 

Dr E. CONSTABLE :  No, no.  That is fine.  Did you tell Mr Birney in the course of this 
conversation that you were disappointed? 

Mr McHUGH :  I could have used that word; I do not recall using that word.  I certainly could 
have used that word. 

The CHAIRMAN :  In the same context, the motion before the House puts words that were 
inferred to have come from you into the motion, such as “deceptive”. 

Mr McHUGH :  I do not have a copy of that in front of me Mr Speaker. 

Mr M.W. TRENORDEN :  You can have my copy if you like. 
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The CHAIRMAN :  It says this - 

 . . . including whether the Clerk - 

(a) did no more than ask for a cover sheet to go with the list of shares; 

(b) raised the propriety - 

That was the other word I was looking for - 

 of the way in which the member attempted to alter the register; 

(c) required the member to take back his attempted alteration of the 
register; and 

(d) raised the misleading and deceptive effect of the member’s attempt 
to alter the register? 

Really, it puts a couple of very strong adjectives in, basically inferring that they came from you. 

Mr McHUGH :  To the extent that is inferred, Mr Speaker, can I reject it.  I did not say to him that 
he was being misleading or deceptive.  I think that file note that I have got there records fairly 
accurately what occurred.  I certainly did not ask for a covering letter.  I withdrew that additional 
piece of paper from the file and kept it.  And I told Russell Stranger that if Matt Birney wanted to 
do something about this, he could submit a letter.  So I did not ask for a covering letter but perhaps 
you could construe that as having said that.  It certainly was not my word at all.   

Dr E. CONSTABLE :  Mr Stranger, when he went to Mr Mandy’s office asking to see the 
register, and then after that when it was discovered that this piece of paper was now in the register, 
when you spoke with Russell Stranger, where did you speak with him? 

Mr McHUGH :  In my office. 

Dr E. CONSTABLE :  In your office.  So you asked him to come to your office? 

Mr McHUGH :  Yes. 

Dr E. CONSTABLE :  And what time would that have been approximately? 

Mr McHUGH :  It was in the afternoon of the nineteenth - I am not sure about the time.  It was 
certainly in the afternoon of the nineteenth.  I had two conversations with him, one early on and 
one later on.  In terms of the exact timing - 

Dr E. CONSTABLE :  On that day? 

Mr McHUGH :  Yes.  In terms of the exact timing, I could not be quite certain.  The later one was 
perhaps two or three hours after the first one but, look, I am not certain about that. 

The CHAIRMAN :  Was the first conversation with Mr Stranger shortly after he had spoken to 
Mr Mandy on the nineteenth? 

Mr McHUGH :  Well, it might have been three o’clock or it might have been four o’clock - I am 
not quite sure.  John Mandy is saying that this occurred shortly after the House sat on the 
nineteenth.  He records 12.15.  So, maybe a couple of hours later; two or three hours later. 

Mr M.W. TRENORDEN :  I guess, Mr McHugh, that one of the things I am interested in is that, 
in the conversation, did Mr Birney ask of you any opinion about whether he had breached any or 
contravened any privileges in any Acts - any whatever? 
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Mr McHUGH :  Not in that conversation.  Not in that conversation. 

Mr M.W. TRENORDEN :  Did you volunteer any information to him about whether you thought 
anything was a contravention of any procedure in the Act? 

Mr McHUGH :  To the extent that the House has required me to reveal conversations that I 
believe are confidential, I would say that I had that discussion with him subsequently.  And I 
formed the view that it was not a breach of the Act to do that, nor was it covered by the penalty 
provisions later in the Act.  I certainly had in my own mind that, given that I had accepted his 
explanation that this was an honest error, that there did not seem to me to be any criminal penalty 
which might flow from that.  I certainly did not consider whether there was any misconduct under 
the CCC Act at that time. 

Mr M.W. TRENORDEN :  In Mr Birney’s statements since your meetings, Mr McHugh, on a 
couple of occasions he stated that there is no penalty for the breach.  Did he obtain that 
information from you? 

Mr McHUGH :  I told him that I did not think that there was any penalty for the breach.  I am not 
sure whose advice he relied on to make those statements. 

Mr M.W. TRENORDEN :  I was just wondering whether that conversation occurred.  Can I then 
ask you a similar question to that of the member for Churchlands because I think it is core to what 
we end up with?  On the bottom of your file note, the last sentence repeats strongly the view that 
that is your decision.  Given that we are sitting here in hindsight, I would like to take that 
hindsight away from what has occurred.  Could you give us just an indication of the process that 
went through your mind in reasoning to come to the conclusion that you came to? 

Mr McHUGH :  This has elements of a reconstruction about it.  Perhaps let me say that I was 
obviously concerned that the paper - 

Mr M.W. TRENORDEN :  Can I make it a bit clearer for you? 

Mr McHUGH :  Yes. 

Mr M.W. TRENORDEN :  What are the elements when you are making a decision - when you 
go through your process to make a decision - that are important in coming to a conclusion?  
Maybe that will make it a bit clearer. 

Mr McHUGH :  I suppose if I formed the view that Mr Birney had deliberately done the wrong 
thing and attempted to alter a register that he was not entitled to, I do not think I would have had 
an alternative but to report it to the House.  If he had attempted in any way to change anyone 
else’s return, there would have been no doubt about that.  Anyone would have understood that 
they were not entitled to change anyone else’s return.  And so I suppose I was thinking how this 
has come about, why has he undertaken it, what was his motive, perhaps, for doing so, and 
whether there were genuine reasons why this occurred.  I guess, in the short, that is it.  Do you 
want me to elaborate on some aspect of that? 

Mr M.W. TRENORDEN :  No, but can I ask you a further question?  If you look at the return for 
2002-2003 - the form has changed a bit over the years - in that particular year, there is a fair 
amount of space.  Had Mr Birney actually written into his form instead of applying a piece of 
paper, would you have had a different view? 

Mr McHUGH :  Probably, because it then would not look like additional material, would it?  It 
would look like part of the original return, and I think that would have caused me greater concern. 
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Mr M.W. TRENORDEN :  I ask again about the piece of paper, the one that appeared: are you 
sure that it appeared behind the return?  Are you comfortable that is the case and not actually 
inserted into the form? 

Mr McHUGH :  No, I am taking John Mandy’s advice.   

Mr M.W. TRENORDEN :  Okay.  We shall ask Mr Mandy that question.  The other question 
relates to the actual return itself.  I refer to the actual form, not the letter that has come in, that just 
says “Additional information - Gold City Corp Holdings” and lists the six companies. 

Does anything on that piece of paper give you any comfort?  In making your decision, was there 
anything on that piece of paper that swayed you or did not sway you? 

Mr McHUGH :  It talks about additional information, I think, pretty plainly.  Perhaps to that 
extent, it is plain that it was not presented at the time.  Perhaps you could also take the view that 
you might have had that piece of paper had you submitted that with your return originally - you 
might have used that wording - but to the extent it has got those words, I suppose one could take 
some comfort from that that I was not completely out of order in coming to the decision I came to. 

Mr M.W. TRENORDEN :  Can we just make it clear, not to try to put words in your mouth, that 
the word “additional” in your decision-making process meant that it was a supplementary piece of 
paper, not extra required to the first form? 

Mr McHUGH :  I suppose that is right.  Did I put a massive amount of weight on the word 
“additional” at that time?  No, I do not think so. 

The CHAIRMAN :  In relation to other returns, like Bob Kucera’s return - which I think is the 
world’s largest return in the history of this Parliament - that information that is added to the 
standard form, what is that headed? 

Mr McHUGH :  I am sorry, what is? 

The CHAIRMAN :  Is it headed “additional information”, because there is not enough space in 
the form?  I mean that I have not seen it, so I do not know. 

Mr McHUGH :  I have not.  I have not had the need.  It is usually “See attached” and a document 
is usually identified, specifically, “the attachment”.  If there is only one attachment, it is plain as to 
what it is. 

Mr M.W. TRENORDEN :  The question then must be: can we see Bob Kucera’s return? 

Mr McHUGH :  Yes.  At the request of the Acting Clerk to the Committee, I brought both the 
registers for 2003-04 and 2004-05 with me. 

Mr M.W. TRENORDEN :  I think if we look at the Kucera return under question - which is the 
current one, is it not? 

Mr McHUGH :  Do you want to look at it? 

The CHAIRMAN :  I thought they were all the same. 

Mr M.W. TRENORDEN :  I have no idea.  I have looked at the one in question, but I cannot 
remember which year it was. 

The CHAIRMAN :  Would it be out of order to put “Additional information” with the original 
document, and not seen to be silly?  Additional information, I would have thought, could refer to 
“additional to this document to explain it”. 
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Mr McHUGH :  Would it be out of order to put it with the original document? 

The CHAIRMAN :  Yes. 

Mr McHUGH :  Mr Speaker, on one view it is out of order to put any additional information in.  
The Act makes no provision for that. 

Dr E. CONSTABLE :  I think the question is different.  If I hand my return to you on time but for 
some reason I have extra pages in there because there is that much information, you might head it 
“Additional information”. 

Mr McHUGH :  Yes. 

Dr E. CONSTABLE :  It could be part of the original? 

Mr McHUGH :  Yes, it could. 

Dr E. CONSTABLE :  Is that what the question was? 

The CHAIRMAN :  Yes. 

Dr E. CONSTABLE :  Does that happen?  Do people have that much information to give you? 

Mr McHUGH :  Members do submit additional information. 

Dr E. CONSTABLE :  Add pages to it because they need to? 

Mr McHUGH :  There might have been an occasion where a member attempted to fill in a whole 
bundle of shares and it was a complete mess on the form, and I suggested that this was largely 
unintelligible and that we might do better by submitting another form, and I think in that instance I 
would have got a piece of paper behind that with the amended return form.  That’s perhaps the 
closest instance I can think of. 

Mrs D.J. GUISE:  Can I ask a question, Mr Speaker? 

The CHAIRMAN :  Certainly. 

Mrs D.J. GUISE:  Mr McHugh, can you advise me?  Clearly in some of the Hansard there is 
reference to other members who submitted additional information and it is clear from the Hansard 
that they did so by submitting to you and clearly identifying themselves and it was dated.  I am 
also aware that I have actually added additional information to my register and I did so by letter 
dated.  So I am wondering how come some members knew that that was the process and others 
did not.  I am just aware that that was the case. 

Mr McHUGH :  I can say that I have not promulgated to members a process for amending returns.  
The Act does not contemplate it.  The Act provides that there shall be a return and the amendment 
process is, quite frankly, what seemed to me to be sensible in all the circumstances; that where 
things were missing or it was apparent to them that there was an error, members should be entitled 
to come in and include them for completing the return.  I mean, how could you have a situation 
where a member knew there was an error but could not correct it?  So it seemed to me entirely 
sensible that they ought to be allowed to adjust the returns and that once it was outside the return 
period, the three-month period after which we collated and presented to the House, then that really 
ought to be done by letter; but that is entirely my view.  It is not sanctioned under the Act at all, 
although it is not forbidden or precluded by the Act. 

Mrs D.J. GUISE:  Can I ask a further question, Mr Speaker? 
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The CHAIRMAN :  Yes. 

Mrs D.J. GUISE:  In the time that you have served as Clerk to this Parliament, are you aware of 
any occasion before when additional information has been added to a file that is not clearly 
identified as to whose file it belongs to and with the date attached? 

Mr McHUGH :  I am not aware of that.  I have not done a search to see if that is the case, 
although that is possible. 

Mr M.W. TRENORDEN :  Mr Chairman, can I just make sense for Hansard?  Mr Kucera’s 
return of 1 July 2004 to 30 June 2005 does not have the word - 

The CHAIRMAN :  No, it does not. 

Mr M.W. TRENORDEN :  Or does not have the word that we argued about - 

Mr McHUGH :  “Additional”. 

Mr M.W. TRENORDEN :  “Additional”; it does not use the word “additional”.  On the form here 
it just says, “See attached.” 

Mr McHUGH :  “See attached”. 

Mr M.W. TRENORDEN :  And the form just then goes through a list of information. 

Mr McHUGH :  That is right. 

Mr P.W. ANDREWS :  Mr Speaker, can I ask a question? 

The CHAIRMAN :  Yes. 

Mr P.W. ANDREWS :  During the induction process for new members, were the disclosure forms 
dealt with during that induction? 

Mr McHUGH :  Yes, they were.  Members were told that they would be getting a primary return 
form and that at the end of the financial years they would be asked to fill in an annual return form. 

Mr P.W. ANDREWS :  Was the form itself explained and the obligations in relation to the law 
itself explained? 

Mr McHUGH :  Not in great detail, no.  The letter that goes out to members asking them to fill in 
their pecuniary interest return says that.  We give them usually, for the primary return, a copy of 
the Act and some explanatory material, which largely regurgitates the Act anyhow and may or 
may not be all that useful.  They are told in that letter that while it is their return, both the Deputy 
Clerk and I are able to give them advice or help them in any way we can, but in the end they take 
responsibility for it. 

Mr P.W. ANDREWS :  And Mr Birney received a copy of that letter? 

Mr McHUGH :  He would have, yes, both when he was first elected and each subsequent year on 
or about 1 July. 

Mr P.W. ANDREWS :  Does the letter say that the form must be returned to the Clerk? 

Mr McHUGH :  Yes. 

The CHAIRMAN :  After the three-month period, then you need letters to be included.  Once they 
are actually tabled at the end of that period, if, say, like this return had already been tabled - had it 
been tabled? 
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Mr McHUGH :  Not the return.  Our copy produced in the office is tabled and that is, effectively, 
retyped and checked. 

The CHAIRMAN :  So that one had been tabled in relation to this return? 

Mr McHUGH :  I am sorry, can I get that question clear? 

The CHAIRMAN :  Yes.  That particular copy of the 2003-04 had been tabled? 

Mr McHUGH :  Yes. 

Dr E. CONSTABLE :  By when? 

The CHAIRMAN :  By 19 October. 

Dr E. CONSTABLE :  This year.  When was it tabled is the question? 

Mr McHUGH :  No, we are talking about the 2003-04 return, which had been tabled a year 
before. 

Mr R.F. JOHNSON:  Exactly. 

The CHAIRMAN :  Yes, okay. 

Mr McHUGH :  Yes.   

The CHAIRMAN :  Having been tabled, the process, if I am reading it correctly, would be a letter 
to you that the person wanted to change the return for 18 months ago in a particular way.  That 
document would then be tabled in Parliament as an alteration to a tabled document?   

Mr McHUGH :  No.  I said - I think it is right - that 18 months on, there was no prospect of 
amending the original return, but that if members wanted to provide additional information, they 
could by letter to me.  That letter to me would then get tabled with the next set of documentation 
that is tabled.   

The CHAIRMAN :  Which is what has happened.  

Mr McHUGH :  Yes.   

Dr E. CONSTABLE :  You mentioned that you had a second conversation with Mr Stranger.  
When was that and what was it all about?  

Mr McHUGH :  Later in the day I asked him - I am not sure whether I might have bumped into 
him in the corridor.  I should not say that because I am not recalling this clearly.  I had a second 
conversation with him and it finished in my office.  He may have come to see me on some other 
matter, now that I think about it.  I asked him to the effect of how had his inquiries gone and had 
he found out yet what had occurred.  He told me no, he had not.  In essence, that was the second 
conversation.  It was relatively short.   

Dr E. CONSTABLE :  That would have been in the evening.   

Mr McHUGH :  A little while later; maybe two or three hours.   

Dr E. CONSTABLE :  After the first one?   

Mr McHUGH :  Yes, a couple of hours after the first one.  We would have sat that night, so it may 
well have been after dinner.   

Mr P.W. ANDREWS :  Mr Speaker, would it be useful for Mr McHugh to provide us with the 
letter he sends to members relating to the financial disclosure?  
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The CHAIRMAN :  Yes, if he could send us a copy of that.  Also, Margaret Quirk tabled a report 
in relation to the pecuniary interests register, as I understand.   

Mr McHUGH :  She did not actually table the report.  There was reference to it in the House.  We 
obtained a copy from the Department of the Premier and Cabinet, and this is a copy of it.   

The CHAIRMAN :  Thank you for that.  To clarify in my mind once again what you said to Mr 
Birney about it not being something that you would report to the House, if I am hearing you right, 
basically if it had been handwritten on the form, you think you probably would have.  As it was in 
loose-leaf form, you did not think that was as serious, even though it would alter the information.   

Mr McHUGH :  Let me answer so that it goes on the record.  I certainly did not turn my mind to 
those two alternatives at the time.  However, had he written in the return, I think I would have 
considered that to be far more significant than putting in a piece of paper that provided additional 
information.   

The CHAIRMAN :  Since this issue and another issue that we are not investigating - the loss of 
one Kucera document and replacement with another - have you subsequently asked some of your 
staff to check whether any other documents or forms have been altered or are missing?   

Mr McHUGH :  Yes.  Both John Mandy and Corinne have been through the files to see whether 
anything else is missing.  I must say I have not done so myself.   

The CHAIRMAN :  What was the result of that inquiry?   

Mr McHUGH :  Nothing else seems to us to be missing.   

The CHAIRMAN :  In relation to a lost document - I am not suggesting the Kucera one, but just a 
lost document - under the process that was in place before this incident, I could have gone in there, 
grabbed Matt Birney’s form, which included the additional information, photocopied it all, 
inadvertently left a copy on the photocopier, put it all back and, Bob’s your uncle, off I went.  
How would that be picked up, other than, I suppose, someone going to a form and saying that that 
should be -  

Mr McHUGH :  If it was left on the photocopier, it would be discovered the next time the 
photocopier was used.   

The CHAIRMAN :  By whomever.   

Mr McHUGH :  By whomever.  The only occasion on which someone other than office staff uses 
it is when someone else accesses the register.   

The CHAIRMAN :  In hindsight, do you think we should - I do not know whether the legislation 
allows this - have a register of who accesses the file?  Would that be of assistance?   

Mr McHUGH :  I have thought about this and I have thought about the inquiry by the Procedure 
and Privileges Committee into the Members of Parliament (Financial Interests) Act 1992 
generally.  My view is that the Act provides that anybody is entitled to access the register at 
certain hours.  I do not think they are required to access it under certain conditions; that is, that 
they provide me with their name and address or which bits they have accessed.  Under the Act, 
they are entitled to access and they are entitled to require me to allow them to take a copy.  My 
view is that although that could be instituted, and people are highly unlikely to object, I do not 
think it is a course of action that is contemplated by the Act.   
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Mr R.F. JOHNSON:  I have a couple of questions.  The first relates to the procedure that is used 
for inspecting the parliamentary interests records.  I am aware that anyone can inspect them, but it 
is normally done under supervision in either your office, the Deputy Clerk’s office or Corinne’s 
office.  Let us consider, for instance, the Kucera file.  Either Bob Kucera, one of his staff or one of 
the opposition - anybody - could have gone into your office, John Mandy’s office or Corinne’s 
office and asked to inspect his file.  They would normally be allowed to sit at the desk in your 
office or the other offices to inspect the file and they would be allowed to take photocopies of the 
interests forms contained within that file.  In relation to the Kucera file, for instance, would 
somebody be allowed to take those away and photocopy them, or would that be done in either 
your office, John Mandy’s office or Corinne’s office?  If they are, and it is a file that has a 
substantial amount of stuff added to it, would you, John Mandy or Corinne normally look to see 
whether anything was taken, different or missing?   

Mr McHUGH :  I would not answer in relation to any individual return.  However, the process 
that I have described in relation to any return in the file would be the same; that is, the supervision 
that was being exercised previously was that the staff would observe what was being copied and, 
although they were not sitting there closely watching every page, they would see the person put 
the material back in the file and take the copies with him or her.  It has been patently obvious to 
us, given recent events, that that is inadequate.  It is now the case that a staff member sits next to 
the person accessing the register and watches exactly what that person does, to the extent that 
Corinne does not answer the phone or anything else if someone is in the office accessing a file.  
John Mandy equally will look very closely at it.  Very rarely is it accessed in my office.   

Mr R.F. JOHNSON:  The photocopying would probably now be done in Corinne’s office with 
her present, but it may not have in the past.  When I say “present”, I mean in the office but not 
watching what was going on.   

Mr McHUGH :  Both Corinne and John were aware that they were required to observe that.  I am 
not aware of any instance when they did not.  I am not aware whether there was any instance 
when, for example, Corinne was not in the office while something was being photocopied, but I 
cannot absolutely give evidence to that effect.   

The CHAIRMAN :  Is it normal for the member inspecting to do the photocopying?  If I wanted a 
copy of, say, Bob Kucera’s file, would I say to Corinne or John Mandy, “Can I get a copy of 
this?”   

Mr McHUGH :  It has been a bit of each.  What the situation has been is that sometimes they have 
said, “Can I get a copy of that?” and they have copied something on the machine, or Corinne has 
done that.  I asked Corinne this a couple of days ago and said, “What has happened?”, and she 
said, “Yes, sometimes the individuals have copied it”; mainly in relation to members of 
Parliament to her recollection she had done the copying for them.  However, that is no hard and 
fast rule.  It certainly was not a process that was implemented absolutely at that time when these 
matters arose.   

Mr R.F. JOHNSON:  Both you and John Mandy have given us fairly extensive file notes on this 
event.  I am assuming - correct me if I am wrong - that obviously both of you saw that there was 
perceived to be something wrong here perhaps, and that is why you took the trouble to put a file 
note in your files, and the same with John Mandy.  Is it normal for both you and the Deputy Clerk 
to do that?  Is it a regular thing for you to do file notes on members of Parliament if you have a 
concern that something may not have been done quite properly or correctly, or inadvertently?  For 
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instance, how often would you or the Deputy Clerk do a file note in relation to members of 
Parliament? 

Mr McHUGH :  Very rarely.  This was an extraordinary event in that something had gone on the 
file.  I was not aware of how it had happened.  Nobody knew how it had got on the file.  I asked 
John Mandy very shortly after he relayed this information to me to make a file note of his 
recollections of everything that went on.  I did a similar thing.  Once Mr Birney had seen me the 
next day, I put a further file note on to complete that round of information, if you like.  Yes, it was 
a highly unusual instance which led to the file noting.  It is not a regular occurrence for us at all.   

Mr R.F. JOHNSON:  Where would you normally keep a file note of this nature? 

Mr McHUGH :  We kept it on the pecuniary interests file in our office.  When John Hyde put a 
question to the Speaker, which the Speaker asked me to answer, or give him a response to, I 
looked at that and I thought, someone has accessed our file.  I did not know how that could have 
happened.  I inquired of Corinne and the other two ladies who have been in that office whether 
anybody had accessed any of our departmental files, and they replied that they had not.  At that 
point I removed it from the general office file and I put it on a restricted file which was kept under 
lock and key in another office, and I have since removed that to my safe. 

The CHAIRMAN :  What made you suspect that it had been accessed?   

Mr McHUGH :  The nature of the question, which was quite specific as to some dates.  It was 
quite a detailed question, which suggested to me some very significant background knowledge 
that would seem to me to jell quite closely with events that I was aware of.  

Dr E. CONSTABLE :  On what date was the question asked?  Do you remember? 

Mr McHUGH :  I can check that for you.  I do not have it here.   

Mr M.W. TRENORDEN :  Approximately a week before.  

Dr E. CONSTABLE :  I can remember the answer.  It was on 15 November in Hansard.  

Mr McHUGH :  It was asked maybe a few days before that, but I can identify the specific date for 
you and let the Acting Clerk to the Committee know. 

The CHAIRMAN :  Could someone who had some knowledge of the events have written that 
without accessing the file? 

Mr McHUGH :  Absolutely they could have.   

Dr E. CONSTABLE :  A distinction has been made this afternoon between putting a piece of 
paper on the file and actually writing on the form after the closure date.  I cannot understand the 
difference between those two things, yet the distinction has been made.  Can you explain to me 
how you see that they are different? 

Mr McHUGH :  I suppose - and we are talking about my thought processes here - if someone had 
written something on the return, that might have involved an element of disguise which was not 
necessarily present by putting an additional piece of paper in it, but look, I cannot put it any more 
highly than that.  I have been asked that question.  That is as much as I can say to it.  I am being 
asked to say what my view would have been at that time.  In the circumstances it would have 
weighed more heavily I think, yes. 
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Dr E. CONSTABLE :  In your file note - the second one, I think, on the twentieth - you have said, 
“I was very concerned that someone had altered the register without submitting the material 
through me.”  So you regard it as an alteration - the piece of paper? 

Mr McHUGH :  Definitely. 

Dr E. CONSTABLE :  But a different level of alteration, perhaps, if you are making a distinction 
between a piece of paper and writing on - 

Mr McHUGH :  Yes.  I guess you could envisage a range of different alterations, including 
coming to the point at which you filled in a new form with new dates and revised all the 
information in it.  I guess there is a continuum of things which might have been done to alter the 
register.   

Mrs D.J. GUISE:  This piece of paper actually said “additional”.  Do you place any relevance on 
the omission of a date and identification on that piece of paper?  You mentioned that in context of 
a form of disguise.  I am wondering what relevance you place on the information clearly 
identifying from whom it has come, and the date. 

Mr McHUGH :  Well, I think it is a significant aspect of it that this piece of paper had nothing 
else on it but additional information and a list of shares.  I made that point specifically, and when I 
was seeking some legal advice too from Michael Buss, QC, because that was obviously an aspect 
that, apart from anything else, raised suspicion as to why it was there and how it got there.   

Mr M.W. TRENORDEN :  But it does identify where it comes from.  It says Gold City Corp 
holdings. 

Mr McHUGH :  It does. 

Mr M.W. TRENORDEN :  Only one person has Gold City Corp holdings. 

Mr McHUGH :  And it is appended to that return.  It is patently obvious that that is what it is 
intended to relate to. 

Mr M.W. TRENORDEN :  I am just making the point that if you went through all of the 57 
returns, you are not going to find the name Gold City Corp in anyone’s return other than 
Mr Birney’s. 

Mr McHUGH :  Well, I suspect that is the case.  I have not checked, but, yes -  

The CHAIRMAN :  If I wanted to add additional information to my file, what would the process 
be?  If I did not date it, would someone looking at it know on what date it was lodged if I did it the 
correct way? 

Mr McHUGH :  Our practice was not to date every change that occurred to the register. 

The CHAIRMAN :  I mean after the three months. 

Mr McHUGH :  I would be looking for a letter.  Irrespective of whether you dated it or not, that 
letter should be stamped with a date of receipt in our office, so one way or another it would have a 
date on it. 

The CHAIRMAN :  So all the other alterations that are lodged after the three months will have a 
date stamp on them? 

Mr McHUGH :  Should do.   
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The CHAIRMAN :  If they go through the right channels? 

Mr McHUGH :  Yes.  

Mr M.W. TRENORDEN :  I would like to get down to your letter in which you sought the legal 
opinion.  Before you wrote that -  

Mr McHUGH :  Request for advice? 

Mr M.W. TRENORDEN :  Yes, to the solicitor, would you have considered yourself an official 
officer? 

Mr McHUGH :  I had some doubt about it myself, having had a look at it.  Until I looked at the 
Act, I would not have had any doubt about it. 

Mr M.W. TRENORDEN :  That you were an official officer? 

Mr McHUGH :  Yes.  I would not have had any doubt about it until I looked at the Act.   

The fact was that until I had read the paper a couple of Saturdays ago it had not really occurred to 
me that this might have been a reportable matter as misconduct under the CCC Act.  I did look at 
the Act and try to work out whether I was an officer who was caught by the Act, but in any event 
formed the view, and in discussions with Michael Buss said, “whether I am or not pretty much 
comes down to an irrelevancy as far as I am concerned”.  But if in fact I had formed the view that 
it amounted to misconduct, I should have done it in any event, irrespective of what the Act said 
about my position. 

Mr M.W. TRENORDEN :  But there is a difference though, is there not, because under the CCC 
Act you are required to report it to the CCC? 

Mr McHUGH :  Yes. 

Mr M.W. TRENORDEN :  There may be, I would argue, a better process where you are required 
to report it to the House. 

Mr McHUGH :  That would have been my first step, without doubt. 

Mr M.W. TRENORDEN :  If I can make this point: if you are an official officer, then you do not 
report it to the House, you report it directly to the CCC.  In fact you are obliged, on my 
understanding of that, to do it without informing the House. 

Mr McHUGH :  It looks like that.  I think I would have reported this to the House in any event.  I 
might have taken some advice on that.  My view about the advice that I got subsequently was that, 
irrespective of a view that anyone else would have formed about it, the view that I formed at the 
time and the view that I frankly still hold is that, while Mr Birney’s conduct perhaps was 
inadvisable, I accepted that he had done it without the sort of intents which are suggested by 
Michael Buss’s advice, and I would probably come to the same view.  I am not sure if I should 
comment, but I would be concerned from the House’s perspective about matters being reported to 
the CCC which the House was not aware of.  I am not sure how that would be resolved if the 
conclusions I reached following this advice were different. 

Mr M.W. TRENORDEN :  Can I construe from your answer that you would consider that a 
matter of some importance, that your responsibility is to the House more than - I will start again.  
If tomorrow some event occurred and it is clear in your mind that you need to report it, what - 

Mr McHUGH :  I have to report it.  What other step I take is the second aspect. 
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Mr M.W. TRENORDEN :  What do you think your steps should be?  As the Clerk of the 
Assembly, what do you think your responsibility should be? 

Mr McHUGH :  As a matter of fact - my view about what they should be, put it this way, not what 
they are, is that if I am required to report it by the CCC Act, I report it, but it ought not to occur 
without the House being informed of that.  Whether that is actually the case, you have probably 
got better advice sitting at your table at the moment. 

Mr M.W. TRENORDEN :  But it is a matter that we need to deal with, I suspect. 

Mr McHUGH :  It is unequivocally something which this committee ought to be taking up in the 
course of its inquiry about the Act. 

The CHAIRMAN :  Are there any other issues? 

Mr McHugh, perhaps you could wait outside for five minutes while we deliberate amongst 
ourselves and then we will conclude. 

Mr McHUGH :  Can I briefly make a comment? 

The CHAIRMAN :  After we have had a brief discussion as a committee, if that is all right. 

Proceedings suspended from 3.13 p.m. to 3.17 p.m. 

The CHAIRMAN :  I want to put one quick issue to you.  It is not in relation to your evidence; it 
is just in relation to the procedure that is used and the obvious problems that have arisen in 
relation to the current system.  Having worked in courts and the Registrar General’s Office and the 
like, is it possible under the current system, and why we do not, when the original documents 
come in, take a copy of them, certify them and allow the certified copy to be accessed by whoever, 
and for the original documents or register to be kept separately?  If that is not possible under the 
legislation, can it be changed and how quickly can it be changed? 

Mr McHUGH :  Firstly, I do not believe that is contemplated by the Act.  The Act provides that 
the register shall be accessed and not a copy of the register; and, no, we have not done that up until 
now and I do not believe we can do that.  What we have done now though is to photocopy the 
current register, so we have a photocopy of the current register now as a backup copy sitting in the 
office.  We have not yet copied any of the other registers, but we have a photocopy of the current 
register.  In my belief, the Act would need an alteration in order to access a copy rather than the 
original register itself.  There is a whole range of issues in terms of access, and also the copy 
which is tabled in the House.  The provisions of the Act I am not sure are entirely clear as to what 
ought to happen to the copy that is tabled in the House and what can legitimately be deleted from 
it and what needs to be included in it.  In hindsight you could say that it would be best simply to 
photocopy everything in the register and just put that into the House, but it is clear, I think, from 
the terms of the Act that the Act is suggesting that that would not necessarily happen, that a whole 
range of things might be deleted, headings etc, material not required etc.  That is a matter that I 
would suggest needs review, together with other aspects of the legislation.   

The CHAIRMAN :  This is an opportunity for you to sum up or add to anything you wish to.  

Mr McHUGH :  I did not want to sum up, Mr Chairman, I just wanted to reiterate the view I had 
put about to a range of people that I am very concerned that the Clerk of the House is being 
required to give evidence on matters on which members had seen him privately.  This is a 
somewhat separate consideration from the matters on which members normally come to see me.  I 
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understand it is a statutory register and a statutory responsibility.  However, I have made it plain to 
a few people that it is my view that unless members have confidence in me when they come to see 
me that matters that they talk to me about will not be repeated anywhere else, it becomes very 
difficult for me to do my job and I am merely an administrative functionary.  If I am to give 
members advice, I need them to be confident to tell me things that they would not tell anyone else 
including their own colleagues, perhaps even especially their own colleagues in certain 
circumstances.  I would just like to make a plea to the committee that, to the extent that this 
situation can be regarded as a one-off, it should be.  I think there are some parallels here with legal 
professional privilege, with cabinet confidentiality - a range of other matters.  I regard that as 
extremely serious and want to put that on the record.  

Mr M.W. TRENORDEN :  I carefully listened to what you said, Mr McHugh.  I presume there 
are only one or two sentences you said today that fall within that category.  

Mr McHUGH :  The fact that I have been required to disclose what I said to members, and in fact 
to members’ staff as well, on a whole range of matters, means that it was not just one or two 
sentences.  I think the whole course of conduct involves an opening up of those relationships and 
interactions and it is not something that ought to be, in any sense, an ordinary, everyday event 
otherwise my capacity to do my job is pretty much eliminated.  

The CHAIRMAN :  In regard, I think what you have said, Mr McHugh, in relation to this being a 
very rare and extraordinary event is quite true.  As the member for Avon has indicated, I do not 
think that, as a general rule, this committee would be interested in your advice to people on day-
to-day activities.  In reality, if a different decision had been made on the twentieth that you would 
report, then this would not have occurred at all.  I would think that that would be the case. 

Point taken, I do not think anyone wants to set up a process whereby ordinary advice is 
compromised.  That is definitely my view.  In fact, all members of the House value your 
independence.  I think in the last day of Parliament that was mentioned by both sides of the House.  
I am sure that is genuinely stated.  

I thank you for your evidence before the committee today.  A transcript of this hearing will be 
forwarded to you for correction of minor errors.  Please make these corrections and return the 
transcript to the Acting Clerk to the Committee within the prescribed time.  If the transcript is not 
returned within this period, it will be deemed to be correct.  New material cannot be introduced via 
those corrections and the sense of your evidence cannot be altered.  Should you wish to provide 
additional information or elaborate on particular points, please include a supplementary 
submission for the committee’s consideration when you return your corrected transcript of 
evidence.  

Mr McHUGH :  Thank you, Mr Chairman.  

Hearing concluded at 3.24 p.m. 
__________ 
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Hearing commenced at 3.33 p.m. on Tuesday, 7 December 2005. 

 

MANDY, JOHN DAVID 
Deputy Clerk of the Legislative Assembly, 
Parliament House, 
Perth, 6000, examined:   
 

The CHAIRMAN :  Mr Mandy, thank you for coming.  This committee hearing is a proceeding of 
Parliament and warrants the same respect that proceedings in the House itself demand.  Even 
though you are not required to give evidence on oath, any deliberate misleading of the committee 
may be regarded as a contempt of Parliament.  The committee has resolved that your evidence 
today will be taken in closed session.  Have you completed the “Details of Witness” form?   

Mr MANDY :  Yes, I have.   

The CHAIRMAN :  Do you understand the notes at the bottom of the form?   

Mr MANDY :  Yes, I do.   

The CHAIRMAN :  Did you receive and read the information for witnesses briefing sheet 
regarding giving evidence before a parliamentary committee?   

Mr MANDY :  Yes, I did.   

The CHAIRMAN :  Do you have any questions relating to your appearance before the committee 
today?   

Mr MANDY :  No, other than that I would like to make a statement before it commences.   

The CHAIRMAN :  Okay.  I introduce Mr Wayne Martin, QC, as assisting counsel.   

Mr MANDY :  Thank you for giving me the opportunity to appear before the Procedure and 
Privileges Committee, particularly since I was not in a position to respond to comments made in 
the House during its most recent sitting.  In making this statement, I must first say that I find it 
totally abhorrent to be placed in a position where, as a member of the Clerks’ service, I am 
required by the House to breach the most fundamental requirement of being a Clerk; that is, the 
need to maintain the confidentiality of all advice, communications or exchanges between any 
member of the House and me.  This was first instilled in me by the former Clerk of the House 
Bruce Okely and his deputy Lionel Farrell, and secondly by the current Clerk, who has always left 
all Assembly staff in no doubt about the importance of maintaining this principle.  I honestly 
believe that until now he has never been placed in a position in which this requirement has been 
compromised.  I, too, am strongly committed to the same principle, so much so that I have 
effectively stopped participating in anything in society that can be remotely interpreted as being 
partisan.  Members do not understand the sacrifices the Clerk and his staff must make in serving 
the Legislative Assembly and the Western Australian Parliament.  Secondly, there should be no 
doubt about the importance to the parliamentary system of an impartial and fair Clerk who 
provides advice to all members without fear or favour and maintains confidences at all times.  
This investigation may have resulted from either political stupidity or political opportunism or 
both, but do not have any doubts about the ramification of requiring the Clerk and his staff to 
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divulge their interactions with members of the House.  Unquestionably, this will cause irreparable 
damage to the trusting relationship between the Clerks’ service and all members of Parliament, 
both present and future.  There will always be a lingering doubt in members’ minds when seeking 
advice that at some stage in the future the House may require the Clerk or his staff to divulge 
confidential matters discussed with a member both in the past and present.  A poor precedent has 
indeed been set by the House.  The mere fact that it now exists and that the numbers in the House 
will inevitably change at some stage in the future means that at any time it can be used again.  It is 
just a matter of when.  Thank you.   

The CHAIRMAN :  Okay.  That being said, we have a file note prepared by you on 19 October.  
Could you run through that file note and explain what was said in relation to those key points?   

Mr MANDY :  The chief of staff of the Leader of the Opposition approached me about viewing 
Mr Birney’s financial interests return for 2003-04.  He wanted to see the attached list of shares.  I 
had not recalled seeing an attached list of shares in the past.  When we checked it, there did not 
appear to be a list, to which Mr Stranger then suggested to me that I look behind the return.  There 
was a blank page there that was unsigned and undated, listing, I think, six lots of shares.  This 
almost immediately raised concern in my mind.  First, I thought it was irregular.  I also noticed 
that I thought that the punch holes did not match up.  As a result of seeing that it was unsigned and 
undated, as a cautionary measure I suggested to Russell Stranger that we should also check the 
official tabled version to see whether it also appeared in that.   

I asked him to come with me around to the Assembly office.  We checked the tabled version and I 
think I spoke to Kathy Hoare.  She got it out.  He was at the counter and I was over near the main 
bench and I then indicated to him that the list did not appear in the official tabled version.  I also 
asked him when it actually had been included.  He said he thought two or three days ago, which to 
me indicated probably Monday or the previous Friday - that would be the seventeenth or 
fourteenth.   

The CHAIRMAN :  Did he say who had lodged it?   

Mr MANDY :  No.  I made the assumption that it may have been a staff member or someone like 
that.  Within minutes, after I gave a copy of the list to Russell, I then went into the House, called 
the Clerk away during the debates, into the corner, and informed him of what I had seen and that I 
thought it was irregular.  He then asked me to check with Corinne Briant whether any additional 
information had been handed to her for inclusion in the register.  She did not have anything; nor 
had anything been handed to her.  The Clerk also asked me to speak to other staff who had access 
to the files - that was Ms Jewell and Ms Murry and both of them indicated that no, they had not 
received anything for inclusion in the file.   

The CHAIRMAN :  Do you recall anyone in your presence looking at the register in the previous 
days leading up to the events of the nineteenth?   

Mr MANDY :  Dozens.   

The CHAIRMAN :  Dozens? 

Mr MANDY :  There were people from the government and people from the opposition, be it in 
my office or Corinne Briant’s office, where I had actually seen them going through the register. 

Dr E. CONSTABLE :  Dozens, did you say? 

Mr MANDY :  Yes, it was a best-seller.   
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Dr E. CONSTABLE :  In the last few days - was that the question? 

Mr MANDY :  In the time before the nineteenth, I take that to mean? 

Dr E. CONSTABLE :  The week before? 

Mr MANDY :  I would say dozens. 

Dr E. CONSTABLE :  Dozens sounds to me like it would have been constant. 

Mr MANDY :  More than 20; probably more than 30.  It was constantly being accessed. 

Dr E. CONSTABLE :  I just want to be clear what the activity was like.   

Mr MANDY :  Constantly being accessed by staff of the opposition, staff of the government, staff 
of ministers, by members - members coming to access the register to view their own returns.  It 
was a best-seller at that time.   

The CHAIRMAN :  Do you recall the Leader of the Opposition accessing it?   

Mr MANDY :  I do, on the morning of the eighteenth.   

The CHAIRMAN :  On the eighteenth.  In your room?   

Mr MANDY :  In my room.   

The CHAIRMAN :  Did you observe anything unusual in relation to that? 

Mr MANDY :  He came in and he was looking for the Clerk.  The Clerk was not there.  He asked 
if he could access the file to look at his return.  I gave him the file.  He sat down opposite me, with 
his back to the door and with the file on the coffee table.  I was at my desk.  I did take a phone call 
at that time.   

The CHAIRMAN :  Did you notice anything unusual?   

Mr MANDY :  I did not see anything unusual.   

Dr E. CONSTABLE :  What time was that, Mr Mandy? 

Mr MANDY :  My guess is that it was early morning; probably around 9.30.  He appeared to flip 
through the file and when he had finished he said that he had seen what he needed to see and I 
asked if he wanted any photocopies.  He said no, he had seen what he needed to see.  He actually 
asked for the file to look at his return.   

The CHAIRMAN :  If someone asked while in your office for a photocopy of Fred Riebeling’s 
return, what is the normal practice under which you operate?  Is there a photocopier in your room?   

Mr MANDY :  No.  I would take them into Corinne Briant’s office.   

The CHAIRMAN :  With the whole file? 

Mr MANDY :  The whole file. 

The CHAIRMAN :  Corinne would do it, or would the member do it? 

Mr MANDY :  No, I would do it. 

The CHAIRMAN :  Is that always the case?   

Mr MANDY :  Yes, that is always the case, but on this occasion there was no photocopy required.   

The CHAIRMAN :  No. 
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Mrs D.J. GUISE:  Mr Speaker, can I just go back to that?  When the Leader of the Opposition 
came to your office, he specifically asked to see the register?   

Mr MANDY :  Yes, to see the register.  He wanted to look at his return.   

Mrs D.J. GUISE:  To look at his return? 

Mr MANDY :  Yes. 

Mrs D.J. GUISE:  Did you ask him if he wanted a copy?   

Mr MANDY :  I asked him if he needed a photocopy or anything like that and he said no, it was 
not necessary; he had seen what he needed to see.   

Mrs D.J. GUISE:  He had seen what he needed to see? 

Mr MANDY :  Yes.   

Mrs D.J. GUISE:  At any time did he indicate to you that information had been included in the 
file - that he had added additional information?  He had just seen what he needed to see.   

Mr MANDY :  That is all.   

Mr P.W. ANDREWS :  Mr Speaker, can I ask Mr Mandy, when Mr Stranger first came to ask to 
view the return, did he give a particular reason?   

Mr MANDY :  He wanted to review the list of shares that was with his return.   

The CHAIRMAN :  For any reason?   

Mr MANDY :  He did not say any reason.   

Dr E. CONSTABLE :  Did you think it was odd?   

Mr MANDY :  I did not recall seeing a list with the return before and I was surprised when I was 
asked to actually look behind the Leader of the Opposition’s return that there was in fact a list 
there.  That was what rang alarm bells with me.  Not only that: first, I was surprised to see it there 
and, secondly, it was undated and unsigned.   

The CHAIRMAN :  If, say, I give you a document to add to my return three months after - I think 
it is three months in which documents are kind of added to it.  After the three months, my 
understanding is there needs to be a letter.   

Mr MANDY :  No, that is not quite the case.  Some people actually put their returns in very 
quickly.  In fact they have it in within weeks of the starting period - after 30 June - and then say 
they have extra things they want added.  And I tell them to address a letter to the Clerk and it will 
be stamped.   

The CHAIRMAN :  Is that letter and whatever documents that are attached to the letter date-
stamped by your office?   

Mr MANDY :  It should be, yes. 

Dr E. CONSTABLE :  Does “attached” mean physically attached?   

Mr MANDY :  No.  It is not possible.  What happens is that people photocopy it and it becomes 
impossible to photocopy, so it is not actually attached. 

Mrs D.J. GUISE:  I notice in the Kucera file that the attachments are inserted in the overall 
primary return.  Is that the normal procedure of the Clerk’s office? 
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Mr MANDY :  It is the normal procedure - we put it in the middle.  That is why I was surprised 
when I saw a page without headings, date stamps and signature behind the member for 
Kalgoorlie’s return.   

The CHAIRMAN :  Is there anything else you want to add?   

Mr MANDY :  No. 

The CHAIRMAN :  Would you be able to go out for a minute while we have a yak and then we 
will call you back in and you can make a closing statement if you wish.  

Proceedings suspended from 3.47 p.m. to 3.51 p.m. 

The CHAIRMAN :  Do you wish to add any other information? 

Mr MANDY :  No doubt the committee is aware of other matters; for example, the person who 
placed the document on the file.  The only thing I can say is that when I was told, I was extremely 
disappointed and felt let down and betrayed.  That is all I will say in regards to that.  It is not for 
me to say who it was, because that would be hearsay. 

Mrs D.J. GUISE:  It is on the record that the Leader of the Opposition has said that he placed the 
information on the record. 

Mr MANDY :  It is not for me to say that, because I did not see it and do not know it for a fact.  It 
may have been said in the House and I may have been told that by someone else, but I cannot say 
that. 

Mrs D.J. GUISE:  That is fair enough. 

The CHAIRMAN :  Thank you for your evidence before the committee today.  A transcript of the 
hearing will be forwarded to you for correction of minor errors.  Please make these corrections and 
return the transcript to the acting clerk of the committee within the prescribed period.  If the 
transcript is not returned within that period, it will be deemed to be correct.  New material cannot 
be included via these corrections and the sense of your evidence cannot be altered.  Should you 
wish to provide additional information or elaborate on particular points, please include a 
supplementary submission for the committee’s consideration when you return your corrected 
transcript of evidence.  I remind you that this was a closed session.  Although you can comment to 
the press on other issues, you cannot comment on these proceedings. 

Mr MANDY :  I will not be speaking to anybody about anything, and I am not a member of 
Parliament so I will not be involved with the press. 

Hearing concluded at 3.53 p.m. 
__________ 
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APPENDIX THREE 

LETTER FROM THE CLERK TO MEMBERS 
 

The following letter was sent by the Clerk to Members of the Legislative Assembly on 
1 July 2005.  The Clerk provided this copy to the Committee, as an example of the standard letter 
sent out to Member each year in relation to their Financial Interests Return: 
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APPENDIX FOUR 

COPIES OF THE MEMBER FOR KALGOORLIE’S 
PRIMARY RETURN AND ANNUAL RETURNS SINCE 2001 

 

Primary Return 2001 (page 1) 
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Primary Return 2001 (page 2) 
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Primary Return 2001 (page 3) 
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Annual Return 2000-2001 (page 1) 
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Annual Return 2000-2001 (page 2) 
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Annual Return 2000-2001 (page 3) 
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Annual Return 2000-2001 (page 4) 
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Annual Return 2001-2002 (page 1) 
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Annual Return 2001-2002 (page 2) 
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Annual Return 2001-2002 (page 3) 
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Annual Return 2001-2002 (page 4) 
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Annual Return 2002-2003 (page 1) 
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Annual Return 2002-2003 (page 2) 
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Annual Return 2002-2003 (page 3) 
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Annual Return 2002-2003 (page 4) 
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Annual Return 2003-2004 (page 1 - version 1) 
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Annual Return 2003-2004 (page 2 - version 1) 
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Annual Return 2003-2004 (additional page - reference to 2005 file) 
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Annual Return 2003-2004 (page 3 - version 1) 
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Annual Return 2003-2004 (page 4 - version 1) 
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Annual Return 2003-2004 (page 1 - version 2) 
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Annual Return 2003-2004 (page 2 - version 2) 
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Annual Return 2003-2004 (page 3 - version 2) 
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Annual Return 2003-2004 (page 4 - version 2) 
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Annual Return 2004-2005 (page 1) 
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Annual Return 2004-2005 (page 2) 
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Annual Return 2004-2005 (page 3) 
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Annual Return 2004-2005 (page 4) 
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Annual Return 2004-2005 (letter re. 2003-2004 Return: page 1) 
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Annual Return 2004-2005 (letter re. 2003-2004 Return: page 2) 
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APPENDIX FIVE 

LEGISLATION 
 
 

List of Legislation used in the inquiry. 

 

Legislation State (or Country) 

Corporations Act 2001 Commonwealth of Australia 

Corruption and Crime Commission Act 2003 Western Australia 

Criminal Code Western Australia 

Members of Parliament (Financial Interests) Act 1992 Western Australia 

Parliamentary Privileges Act 1891 Western Australia 

 
 
 
 

                                                           

 


