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EXECUTIVE SUMMARY

REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

IN RELATION TO

MODEL BY-LAWS SERIES “A” AND HEALTH LOCAL LAWS
MADE UNDER THE HEALTH ACT 1911

 EXECUTIVE SUMMARY

1 The Joint Standing Committee on Delegated Legislation identified the following by-
laws contained in the Department of Health’s Model By-laws Series “A” as amended
in 1994 that it considers are not authorised or contemplated by the Health Act 1911:

•  model by-law 23(b) in Part V concerning absence of lodging house keepers;

•  model by-law 15(2) in Part V concerning fire prevention and control in
lodging houses; and

•  model by-law 11 in Part III concerning examination and invasive procedures
by medical officers.

2 The first two defects in the Model By-laws Series “A” came to the Committee’s
attention in its scrutiny of the City of Perth Health Local Law 2000.  The last defect
concerning medical examinations arose from the Committee’s scrutiny of the Shire of
Williams Consolidated Health Local Laws.  Both local laws contained clauses with
wording identical to the model by-laws identified above.

3 Many other local governments have clauses in their health local laws identical to that
contained in the three model by-laws identified above.  This is because many local
governments have either:

•  adopted the text of Model By-laws Series “A”;

•  adopted the text of City of Perth Health Local Law 1993 from which the Model

By-laws Series “A” derive; or

•  used either Model By-laws Series “A” or City of Perth Health Local Law 1993 as
a template to enact their own health local laws.
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4 As a consequence many health local laws made by local governments contain clauses
that the Committee considers are not contemplated by and/or are ultra vires the Health
Act 1911.

5 At the request of the Committee the Minister for Health, Hon Bob Kucera MLA,
provided written undertakings that all local government health local laws containing
these defective model by-laws will be amended to eliminate the three defects resulting
from the use of the Model By-laws Series “A” wording.

6 The Committee accepts the Minister’s solution of invoking section 343B of the Health
Act 1911.  This section enables the Governor to amend the text of or repeal a local
law.  Given the potential number of health local laws affected by the three defective
model by-laws, the Minister’s solution is the most practical and efficient means of
rectifying these defects.

7 The more cumbersome alternative was for the Committee to recommend to the
Legislative Council selective disallowance of local government health local laws
containing these problematic clauses as and when they came before the Committee for
scrutiny.  Such an approach would not remedy the defects in many local government
health local laws already in force.
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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

IN RELATION TO

MODEL BY-LAWS SERIES “A” AND HEALTH LOCAL LAWS
MADE UNDER THE HEALTH ACT 1911

1 INTRODUCTION

1.1 In exercising the scrutiny function delegated to it by Parliament the Joint Standing
Committee on Delegated Legislation (“Committee”) is to consider whether an
instrument is, amongst other things, “authorised or contemplated by the empowering
enactment.”

1.2 Under its terms of reference “instruments” defined as:

subsidiary legislation in the form in which, and with the content it
has, when it is published; and

an instrument, not being subsidiary legislation, that is made subject to
disallowance by either House under a written law.

stand referred to the Committee for inquiry.1

1.3 In exercising its scrutiny function, the Committee considered two health local laws
made under section 342 of the Health Act 1911 being:

•  City of Perth Health Local Law 20002;  and

•  Shire of Williams Consolidated Health Local Laws3.

1.4 Following scrutiny and further investigations, the Committee resolved to report to
Parliament on:

•  by-laws 23(b) and 15(2) in Part V and by-law 11 in Part III of Model By-laws

Series “A”4 which respectively deal with the absence of lodging house

                                                     
1 Subsidiary legislation means any proclamation, regulation, rule, local law, by-law, order, notice, rule of

court, town planning scheme, resolution, or other instrument, made under any written law and having
legislative effect.

2 Gazetted June 5 2001 and tabled June 12 2001.
3 Gazetted May 11 2001 and tabled May 29 2001.
4 Model By-laws are developed by the Department of Health and may be adopted by reference or used by

local governments as template legislation for their own health local laws.
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keepers, fire prevention and control in lodging houses and examination by
medical officers of persons suspected of having an infectious disease;

•  clause 145(b) of the City of Perth Health Local Law 2000 which mirrors the
wording of model by-law 23(b) concerning lodging house keepers;

•  clause 137(2) of the City of Perth Health Local Law 2000 and clause 8.2.7(2)
of the Shire of Williams Consolidated Health Local Laws which mirror the
wording of model by-law 15(2) concerning fire prevention and control; and

•  clause 7.1.4 of the Shire of Williams Consolidated Health Local Laws which
mirrors the wording of model by-law 11 concerning examination of persons
suspected of having an infectious disease.

1.5 The Committee considers that neither by-laws 23(b), 15(2) and 11 of Model By-laws

Series “A” nor the local government health local laws that mirror them, are authorised
or contemplated by the Health Act 1911.

2 LODGING HOUSE KEEPERS

City of Perth Health Local Law 2000

2.1 The Committee first scrutinised the City of Perth Health Local Law 2000 on August 8
2001 and observed that clause 145(b) in Part 8 of the local law appeared to contradict
various sections in Part V Division 2 of the Health Act 1911 concerning lodging
houses.

2.2 The wording of clause 145 of the City of Perth Health Local Law 2000 is identical to
the wording of by-law 23 of Model By-laws Series “A” and states:

Keeper or manager to reside in the lodging house5-

Whenever there is one or more lodgers in a lodging house, a keeper
or a manager shall-

(a) reside continuously in the lodging house; and

                                                     
5 In the Health Act, lodging house means any building or structure, permanent or otherwise and any part

thereof, in which provision is made for lodging more than six persons, exclusive of the family of the
keeper thereof, for hire for reward; but not (a) premises licensed under a publican’s general licence,
limited hotel licence, or wayside-house licence, granted under the Licensing Act 1911; (b) residential
accommodation for students in a non-government school within the meaning of the School Education Act
1999 or (c) any building comprising residential flats.  Model By-laws Series “A” extends the definition of
lodging house to include: a recreational campsite, a serviced apartment and a short term hostel.
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(b) not be absent from the lodging house for more than 48 consecutive

hours unless he or she arranges for a reputable person to have the
care and management of the lodging house.

2.3 The Committee understood clause 145(b) to mean that for up to 48 hours, the
keeper/manager could leave the lodging house unattended, but for anything over 48
hours, a substitute keeper/manager had to be on site.  The Department of Health did
not dispute this interpretation.

2.4 The Committee determined that clause 145(b) was not authorised or contemplated by
the Health Act 1911 and thus was beyond the power (ultra vires) of that Act to make.
This was because the keeper/manager, whilst off site for up to 48 hours, would be
unable either personally or via a substitute to carry out three specific statutory duties
prescribed in the Health Act 1911, namely:

•  section 153 which prescribes that the keeper or other person acting in the care
or management of the lodging must give access, at all times, to local
government officers for inspection purposes.6  Section 153(1) states:

Every such keeper, and every other person having or acting

in the care or management of such house, shall, at all times
when required by any officer of the local government give

him free access to such house or any part thereof.

•  section 156 which imposes an obligation on a keeper/manager to report deaths
in a lodging house within 12 hours.  Section 156 states:

Upon any death occurring in any lodging–house, the
manager or keeper thereof shall, within 12 hours thereafter,

give notice of every such death and the cause thereof and the
circumstances attendant thereon to the medical officer and to

the nearest coroner; and if there is no coroner residing within
8 kilometres of such lodging house, then to the police.

•  section 157 which prescribes that the keeper maintain a register of lodgers of
every person present in the lodging house during the preceding day or night
and that the register be open to inspection at any time.  Section 157 states:

(1) The keeper of a lodging-house shall keep a register of
lodgers in the form prescribed, and shall enter or cause to be

entered therein the name and previous address of every
                                                     
6 However this is modified by the prescription in section 349 of the Health Act 1911 that the hours of entry

be between 7.00 am and 6.00 pm of any day.
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lodger for the time being in the lodging house and the date of

the commencement of his lodging therein, and the register
shall be signed by the lodger.

(2) The register of lodgers shall be kept in the lodging house,
and shall be open to inspection at any time on demand by any

member of the police force or environmental health office.

(3) The keeper of a lodging house shall from time to time, if

required by the local government, report to the local
government in the prescribed form the name of every person

who resorted to the lodging house during the preceding day
or night.

2.5 A breach of either section 153 or 157 constitutes an offence under the Health Act
1911.  Under section 155, once a keeper has been convicted of three such offences, the
penalty is loss of registration of the lodging house, and hence the keeper’s livelihood
in that industry, for up to 5 years.

2.6 The Health Act 1911 does not contain an express provision that a keeper/manager of a
lodging house must be on site at all times.  However, the Committee considers that
this is necessarily implied in sections 153, 156 and 157 of the Health Act 1911.

2.7 The Committee’s position is supported by the legal maxim (legal truth) that:

whenever anything is authorised, and especially if, as a matter of
duty, required to be done by law, and it is found impossible to do that

thing unless something else not authorised in express terms be also
done, then that something else will be supplied by necessary

intendment [implication].7

What is a Necessary Implication?

2.8 The concept of ‘necessary implication’, that is where a law has not specifically
expressed a matter but where an implication can be read into the law to enable it to be
effective, is one of the rules of statutory construction applied by the courts when
attempting to discern the meaning of a law that is uncertain.  The rules of statutory
construction were first established by the common law8 and some have subsequently
been incorporated into the various Interpretation Acts throughout Australia.  The

                                                     
7 This legal maxim: “Quando lex aliquid alicui concedit, concedere videtur id, sine quo res ipsa esse non

potest”, originated in 19th century common law and is referred to more recently in Egan v Willis (1998)
195 CLR 424.

8 The body of law developed by the courts in the course of the cases that come before them.
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common law rules are mere guides and both the common law rules of statutory
construction and sections of the Interpretation Acts that embody or modify these
common law rules, can be rebutted.

2.9 The finding of proper implications within the express words of a law is a legitimate,
necessary function of anyone who interprets legislation.9

2.10 The interpretive tool of necessary implication has been applied to many legislative
instruments and was well demonstrated in Bermingham v Corrective Services

Commission of New South  Wales (Bermingham )10.  In that case, Justice McHugh said
that to give effect to the purpose of the legislation, a court may ‘read words’ (a
metaphor for implying words) into a legislative provision if by inadvertence
Parliament has failed to deal with an eventuality required to be dealt with if the
purpose of the Act is to be achieved.  However, the words can only be implied or read
in when three conditions are fulfilled.  These are:

•  the court must know the mischief with which the Act is dealing;

•  the court must be satisfied that by inadvertence Parliament has overlooked an
eventuality which must be dealt with if the purpose of the Act is to be
achieved; and

•  the court must be able to state with certainty what words Parliament would
have used to overcome the omission if its attention had been drawn to the
defect.

2.11 According to the Bermingham case, the ‘reading in’ or implying of missing words
could be a legitimate use of the purposive approach to constructing a written law.
Section 18 of the Interpretation Act 1984 (WA) mandates such a purposive approach,
whether a purpose is expressly stated or absent in a written law.

2.12 The public health imperative is clearly the purpose or object of the Health Act 1911.11

The purpose or object underlying Part V, Division 2 titled: “Lodging-houses”
although not expressed, can be discerned from section 158 which lists the purposes for
which local laws can be made on this subject.  These include:

(2) (b) Regulating the construction, cleanliness, lighting, ventilation,
drainage, and sanitation..

(c) Enforcing the destruction of vermin…

                                                     
9 Francis Bennion, Statutory Interpretation: A Code, pp 454 and 986.
10 (1988) 15 NSWLR 292.
11 The Health Act 1911 may be classified from its Long Title as both a consolidating and amending Act.
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(d) The cleansing, painting and disinfecting of the premises, and the

paving of the courts and court-yards…

(e) Enforcing the giving of notices, and the taking of precautions, in

the case of any infectious disease occurring in such house.

(f) Enforcing the construction of approved facilities for escape in case

of fire, and the maintenance in approved places of fire extinguishing
appliances approved by the local government.

(g) Enforcing the provision of proper and sufficient bathrooms and
ablutionary appliances, including plunge baths and heaters.

(h) Requiring unsuitable bedsteads, bedding and bed-clothing to be
removed from the premises.

(i) Generally for the good conduct of such houses.

2.13 Clearly the purpose and object of Part V, Division 2 of the Health Act 1911 is the
safety, health and welfare of lodgers in lodging houses.  The Committee considers that
this overarching purpose could only be achieved by ensuring that a keeper/manager or
substitute is on site at all times.  Hence the drawing of an implication from the
language of each of sections 153, 156 and 157 in the Health Act 1911 that a keeper/
manager or substitute be on site at all times, is both proper and legitimate.

2.14 The Committee advised the City of Perth that clause 145(b) of its local law was
inconsistent with the requirements of sections 153, 156 and 157 of the Health Act
1911.  The keeper/manager, who is off site for up to 48 hours without a substitute, is,
because of that clause, placed in the invidious position of being unable to carry out
those statutory duties in sections 153, 156 and 157.  This exposes the keeper/manager
to the risk of committing an offence.

2.15 As a result, the City of Perth agreed to amend clause 145(b) so as to require the
keeper/manager or a substitute to be on site at all times.12

Correspondence with the Minister

2.16 The Committee reported its concerns about clause 145(b) to the Minister for Health,
Hon Bob Kucera MLA, in a letter dated August 9 2001 (Appendix 1).  The Minister
replied on August 23 2001 (Appendix 2), providing both additional information and a
considered opinion about the three identified statutory duties of lodging house
keeper/managers under the Health Act 1911.

                                                     
12 Letter to the Committee from the City of Perth dated August 6 2001.
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2.17 The Minister explained that the Model By-laws Series “A” as reprinted in the
Government Gazette of July 17 1963 contained a by-law which stated:

14. No keeper of a lodging house shall absent himself from such

house, unless he leaves some reputable person in charge thereof.

2.18 According to the Minister, the majority of local governments adopted the 1963 Model

By-laws Series “A” as their own health by-laws and relevantly, by-law 14 (above)
became the entrenched position with regard to lodging house keepers until 1994.

2.19 In October 1993, the City of Perth Health By-Law 1993 was gazetted.13  This
introduced a by-law which permitted a keeper to be absent from the lodging house for
up to 48 hours without a substitute.

2.20 Then, in 1994, the Model By laws Series “A” as reprinted in 1963 was amended.  This
amendment was modelled on provisions from the City of Perth Health By-Law 1993,
including the by-law which permitted a keeper to be absent from a lodging house for
up to 48 hours without a substitute.

2.21 Mr Trevor Davies, Senior Project Officer (Legislation), Department of Health,
confirmed that these amended the Model By-laws Series “A” from 1994 were never
scrutinised by Parliament.

2.22 It appears that pressure was placed on the Department of Health by industry to reform
the strict position of by-law 14 from the Model By-laws Series “A” as reprinted in
1963.  As the Minister explained:

The position held by the City of Perth when developing clause 145

was that a keeper/manager had to be given the opportunity of taking a
weekend (or several other days during the week) off now and again

and not necessarily having to secure the services (with the associated
expense) of a ‘relief manager’ unless the period of absence was to

exceed 48 hours.

2.23 Significantly, the Minister argued that the absence of a keeper/manager for a period of
48 hours was “… unlikely to compromise the public health of the lodgers and it would
be unlikely that the keeper/manager would leave the premises entirely unattended

during such absences.”

2.24 Although the Committee appreciated this argument when it replied to the Minister on
September 12 2001 (Appendix 3), it has a different perspective to that of the

                                                     
13 Government Gazette Number 141, October 15 1993.
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Department of Health.  The Committee is required by Parliament to apply its terms of
reference and one of these is to inquire whether an instrument is:

authorised or contemplated by the empowering enactment.

2.25 The Committee concluded that the instrument known as by-law 14 from the Model
By-laws Series “A” as reprinted in 1963 adequately covered the implied requirement
in the Health Act 1911 that either a keeper/manager or substitute be on site at all
times, so as to carry out prescribed statutory duties.  By contrast, by-law 23(b)
contained in amended the Model By-laws Series “A” from 1994, and repeated in
clause 145(b) of the City of Perth Health Local Law 2000, is not authorised or
contemplated by the Health Act 1911.  Hence all local government health local laws
either adopting by law 23(b), using it as template legislation or adopting clause 145(b)
from the City of Perth Health Local Law 2000 are ultra vires.

2.26 The Minister disclosed to the Committee that when the Model By-laws Series “A” as
reprinted in 1963 was amended in 1994, approximately half of the 144 local
governments in Western Australia adopted by-law 23 or used its wording and the
other half retained the 1963 position.  As indicated, the Committee considers that by-
law 23(b) is ultra vires the Health Act 1911, whereas the 1963 wording is in
accordance with the implied requirement in the Health Act 1911 that a keeper/manger
or substitute be on site at all times.

2.27 The Committee advised the Minister for Health that approximately 70 local
governments with this ultra vires clause in their health local laws was an unsustainable
position and requested the Minister implement a strategy to remedy the inconsistency.
The Committee suggested two options, either:

•  amend the Health Act 1911 to permit the keeper/manager to be absent; or

•  amend the Model By-laws Series “A” to the position prior to 1994.

2.28 The Committee preferred the latter option.

2.29 On September 19 2001, the Minister indicated that he was unable to amend model by-
law 23(b) as the Crown Solicitor’s Office advised that the Model By-laws Series “A“
no longer has standing for the purpose of adoption as provided for by section 343 of
the Health Act 1911.  The Model By-laws Series “A” could only be adopted by local
governments before July 1 199614 when the former section 343 of the Health Act 1911

was repealed by section 4 and the Schedule to the Local Government (Consequential
Amendments Act) 1996.

                                                     
14 Except for those local governments that had resolved to adopt the Model By-laws Series “A” and had not

gazetted the local law (see section 7(1) of the Local Government (Consequential Amendments Act) 1996).
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2.30 It would be pointless to amend the Model By-laws Series “A” in circumstances where
it could not be adopted by local governments.  However, the Minister agreed to rectify
the flaw in clause 145(b) of the City of Perth Health Local Law 2000 and equivalent
clauses in all other local government health local laws by invoking section 343B of
the Health Act 1911 (see Appendix 4).

2.31 Section 343B enables the Governor to amend the text of, or repeal a local law.  The
Committee accepted the Minister’s undertaking.  The Department of Health has
commenced the process of rectifying local government health local laws that contain
the equivalent of model by-law 23(b) (see Appendix 5).

3 FIRE PREVENTION AND CONTROL IN LODGING HOUSES

City of Perth Health Local Law 2000

3.1 During scrutiny of the City of Perth Health Local Law 2000, the Committee identified
clause 137(2) as symptomatic of a further defect in the Model By-laws Series “A”.

This defect is contained in model by-law 15(2) which states:

Fire prevention and control

(2) A [lodging house] keeper shall ensure that all buildings
comprising the lodging house are fitted with fire protection equipment

as advised by the Western Australian Fire Brigades Board and
approved by the local authority.

3.2 This wording of model by-law 15(2) is reflected in both clause 137(2) of the City of
Perth Health Local Law 2000,15 and clause 8.2.7(2) of the Shire of Williams

Consolidated Health Local Laws.16

Correspondence with FESA

3.3 The Fire and Emergency Services Authority of Western Australia (FESA) advised the
Committee that the above wording is inappropriate as it implies that FESA is in direct
contact with lodging house keepers and specifies the fire protection equipment to be
installed.  This does not occur.  The wording gives a false and misleading impression
that FESA has discretion to specify the fire protection equipment to be installed.  This

                                                     
15 Gazetted June 5 2001 and tabled June 12 2001.
16 Gazetted  May 11 2001 and tabled May 29 2001.
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is neither true in practice nor in law as the relevant standards and legal requirements
are established in the Building Code of Australia.17

3.4 The Committee considers that the existing wording of model by-law 15(2) is neither
appropriate nor necessary and to the extent that it may imply discretion in FESA, is
not authorised or contemplated by the Health Act 1911.

3.5 FESA submitted a draft by-law to the Committee to replace model by-law 15(2)
and/or its amended equivalent.  This is:

A keeper shall ensure that all buildings comprising the lodging house
are fitted with fire protection equipment in accordance with the

Building Code and approved by the local government.

3.6 The Committee agreed with the wording proposed by FESA.

Correspondence with the Minister

3.7 The Committee requested the Minister to amend model by-law 15(2).  The Minister
advised, consistent with advice form the Crown Solicitor’s Office, that this would not
resolve the problem.  However, the Minister provided an undertaking to rectify those
local government health local laws containing the equivalent of model by-law 15(2)
by invoking section 343B of the Health Act 1911 (see Appendix 4).

3.8 The Committee accepted the Minister’s undertaking.

4 EXAMINATION BY A MEDICAL OFFICER TO DETERMINE WHETHER A PERSON HAS
AN INFECTIOUS DISEASE

Shire of Williams Consolidated Health Local Laws.

4.1 The third of the by-laws contained in the Model By-laws Series “A” that the
Committee identified as problematic was model by-law 11, the wording of which is
mirrored in clause 7.1.4 of the Shire of Williams Consolidated Health Local Laws.
Model by-law 11 states:

Medical Officer may examine persons

The medical officer may enter any house and examine

bacteriologically or otherwise any inmate of such house, or any
person found thereon at the time of such visit, for the purpose of

ascertaining whether such inmate or person is suffering from an
                                                     
17 The performance-based Building Code of Australia is produced and maintained by the Australian

Building Codes Board on behalf of the Commonwealth, State and Territory Governments.  It was
launched in October 1996 and adopted by most States and Territories on July 1 1997.
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infectious disease or is a medium for the transmission of an infectious

disease, and such person shall submit to such examination and shall
permit the medical officer to remove such specimens as he considers

necessary to a proper examination.

4.2 The Committee was concerned that such a broad power to examine a person and
remove bodily specimens without consent was contained in a local law and questioned
whether it was authorised or contemplated by the Health Act 1911.

Trespass to the Person

4.3 The examination of a person and removal of bodily specimens without consent or
lawful authority is a civil trespass and also a criminal assault.  Australian case law
clearly reinforces the fundamental common law right of inviolability of the body.18

For example, there is protection from direct invasion or assault in the criminal law and
in the law of tort by actions relating to trespass to the person and in negligence
generally.19

4.4 In Secretary, Dept of Health and Community Services v JWB and SMB20 (Marion’s
Case), the majority of Judges confirmed that “…a fundamental right to personal
inviolability exist[s] in the common law, a right which underscores the principles of

assault, both criminal and civil.”21  Marion’s Case confirmed that “…the law treats as
unlawful, both criminally and civilly, conduct which constitutes an assault on or

trespass to the person.”22

4.5 The activities of subjecting persons to examination and taking of samples and
specimens will be lawful only with consent or when these activities are authorised or
contemplated by statute.  This was made clear in Coco v the Queen.23  In this case a
majority of the High Court of Australia stated that an intention to interfere with
fundamental common law rights in statutes must be “…manifested by unmistakable

and unambiguous language”. 24  The majority said:

[g]eneral words will rarely be sufficient for that purpose if they do not

specifically deal with the question because, in the context in which

                                                     
18 However, laws dealing with some areas including criminal activity, public health, mental health and

family law matters qualify this common law right.
19 Butterworths, Halsbury’s Laws of Australia, Vol 5.
20 (1992) 175 CLR 218.
21 (1992) 175 CLR 218 at para 55.
22 (1992) 175 CLR 218 at para 8.
23 (1994) 179 CLR 427.
24 (1994) 179 CLR 427 at 437.
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they appear, they will often be ambiguous on the aspect of

interference with fundamental rights.25

4.6 The question for the Committee was whether the Health Act 1911 empowered the
making of a local law that authorised what would otherwise be a breach of a
fundamental common law right – the inviolability of the body

Health Act 1911

4.7 Part IX of the Health Act 1911 allows local governments to make local laws to prevent
or control the spread of infectious disease and allows for:

house-to-house visitation, and inspection of the house, the occupants

thereof,… . 26

4.8 However, the Health Act 1911 only authorises a medical officer to examine a person
and take samples or specimens, which may involve invasive procedures, in the very
limited circumstances set out in section 251.

4.9 Section 251 which deals with dangerous infectious diseases states:

Special Powers when authorized by Minister

The Executive Director, Public Health may, if authorised by the
Minister, from time to time and for such time as the Minister thinks fit,

exercise and delegate to any public health official the following
special powers within or with respect to any district, or any part

thereof, for the purpose of more effectually checking or preventing the
spread of any dangerous infectious disease:

…

(5) He may in writing order any person whom he has reasonable

grounds for believing or whom he suspects to be suffering from or
harbouring the organisms of a dangerous infectious disease –

(a) to submit himself to medical examination by such medical
officer at such time and at such place as is specified in the

order: and

(b) to provide or permit the medical practitioner to take such

samples and specimens from that person as may be required
                                                     
25 (1994) 179 CLR 427 at 438.
26 Section 249(1).
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by the medical practitioner for the purpose of determining if

that person is suffering from that disease or harbouring those
organisms, …

4.10 The Committee understands that an unidentified number of local governments have
adopted this particular model by-law or used its wording in their health local laws.
These local laws permit a medical officer to enter a home and demand that a person
who is suffering from any infectious disease submit to an examination whether or not
there are reasonable grounds to suspect that a person has a disease, or whether or not
that disease is a dangerous infectious disease.

4.11 In the absence of authorisation from the Minister or his delegate in terms provided by
section 251, an individual is neither required to submit to a medical examination nor
to provide (or a medical practitioner authorised to take) bodily samples or specimens.
Model by-law 11 and the local laws that use its wording purport to permit these
practices in the absence of statutory authority and as such clearly goes beyond what is
authorised in the Health Act 1911.

4.12 The Committee determined that model by-law 11 is not authorised or contemplated by
the Health Act 1911 and is ultra vires.  The existence of the by-law wording in
numerous local government health local laws also raises the spectre that local
governments may be exposed to costly legal action in the event that an examination is
conducted and/or samples and specimens are taken from a person without that
person’s informed consent.

4.13 For these reasons, the Committee requested the Minister rectify the defect in model
by-law 11.  The Minister provided an undertaking to rectify those local government
health local laws containing the equivalent of model by-law 11 by invoking section
343B of the Health Act 1911.  The Minister also advised that he would repeal the
Infectious Diseases (Inspection of Persons) Regulations 197127 (see Appendix 4).

                                                     
27 The Infectious Diseases (Inspection of Persons) Regulations 1971 may go beyond what is permitted in

the Health Act 1911 when a medical officer or other public health official inspects a person for the
presence of an infectious disease.  Medical examination and the taking of bodily samples are only
expressly permitted by section 251 of the Act.  The scope of this section is confined to “dangerous
infectious diseases” as notified in the Gazette and not to “infectious diseases”, the subject matter of the
Regulations.  The power under section 251 to examine and take samples is confined to a person suspected
of suffering from a “dangerous infectious disease” and is one of several “special powers” that can be
exercised by the Executive Director, Public Health and his delegate(s) once expressly authorised by the
Minister.  The Minister’s authorisation is a condition precedent to the exercise of a special power.  It is
arguable that the general regulation making power in section 341 of the Health Act 1911 does not permit
the making of regulations for examination and taking of samples from persons suspected of suffering
from an “infectious disease” because these activities are expressly limited by the Act to “dangerous
infectious diseases”, not mere infectious diseases.
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5 CONCLUSION

5.1 The Committee is of the opinion that by-laws 23(b), 15(2) and 11 contained in the
Model By-laws Series “A” are not authorised or contemplated by the Health Act 1911.

5.2 As a result, the Committee considers that:

•  Clauses 145(b) and 137(2) of the City of Perth Health Local Law 2000;
and

•  Clauses 8.2.7(2) and 7.1.4 of the Shire of Williams Consolidated Health

Local Laws

are not authorised or contemplated by the Health Act 1911.

5.3 To the extent that the model by-law wording has been adopted or used by numerous
local governments in their health local laws, the Committee is of the view that the
clauses of these local laws that mirror the defective by-laws are also not authorised or
contemplated by the Health Act 1911.

5.4 The Committee accepts advice provided by the Crown Solicitor’s Office to the
Minister for Health that the relevant by-laws in the Model By-laws Series “A” even if
amended, could not be adopted as they no longer have standing under section 343 of
the Health Act 1911.

5.5 The Committee appreciates the commitment of the Minister for Health in undertaking
to remedy the three defects identified in many local government health local laws by
invoking section 343B of the Health Act 1911.  This provides the Governor with a
power to amend the text of, or repeal a local law.

5.6 The more cumbersome alternative was for the Committee to recommend to the
Legislative Council selective disallowance of local government health local laws
containing these problematic clauses as and when they came before the Committee for
scrutiny.  Such an approach would not remedy the defects in many local government
health local laws already in force.

5.7 The Committee extends its thanks to:

•  the Minister for Health for his cooperation and undertakings to rectify
those local government health local laws that are ultra vires the Health Act
1911 as a result of defects in the Model By-laws Series “A”; and

•  the Minister’s departmental staff, particularly Mr Trevor Davies, for
providing all requested information.
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…………………………………………….

Margaret Quirk MLA

Chairman

Dated:
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