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EXECUTIVE SUMMARY, FINDINGS AND RECOMMENDATIONS 

EXECUTIVE SUMMARY 

1 On 26 November 2009, the Legislative Council referred the Criminal Investigation 
Amendment Bill 2009 (Bill) and the policy of the Bill to the Standing Committee on 
Legislation (Committee) for inquiry and report by 25 March 2010.  Given the 
controversial nature of the Bill and the large volume of evidence which had been, and 
was still being, received by the Committee, it was necessary for the Committee to seek 
two extensions of the reporting deadline, resulting in an ultimate reporting deadline of 
21 October 2010. 

2 This inquiry presented the Committee with difficult issues to deliberate.  In fulfilling 
its duties to the Legislative Council, the Committee first considered: 

• how the Bill will change the law in relation to police stop and search powers 
(refer to Chapter 2 in this Report); and 

• the policy of the Bill and the justifications for it, drawing from, among other 
things, the experience of the United Kingdom and, to a lesser extent, Victoria, 
with similar police stop and search powers (refer to Chapter 3 in this Report). 

3 After considering these issues, a majority of the Committee (comprised of Hons Mia 
Davies, Dr Sally Talbot, and Alison Xamon MLCs) could find no justification for the 
Bill.  A minority of the Committee was of the view that there may be circumstances in 
which the Bill could be justified. 

4 The Committee was of the view that the Bill ought not to proceed in its current form. 

5 Despite the fact that a majority of the Committee was opposed to the Bill and would 
not support the passing of the Bill in any form, the Committee resolved to address the 
Bill and discuss and recommend how the Bill could be improved in the event that it 
proceeds (refer to Chapters 4, 5 and 6 in this Report).  This process proved arduous, 
requiring some Members to put aside their overall opposition to the Bill to focus on its 
detail.  The tension between maintaining personal liberties and expanding police 
powers to improve public safety is a matter of public importance and interest.  The 
Committee’s comprehensive inquiry into the Bill reflects the significance it assigned 
to this issue.  The Committee hoped that these discussions and recommendations will 
assist the Legislative Council in its debate of the Bill. 
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FINDINGS AND RECOMMENDATIONS 

6 Findings and Recommendations are grouped as they appear in the text at the page 
number indicated: 

 

Page 15 

Finding 1:  The Committee finds that in Western Australia, there is existing legislation 
which allows police officers and other public officers to search vehicles without 
consent, without arrest, without a search warrant and without having formed a 
reasonable suspicion.  However, this sort of power is rare. 

 

Page 15 

Finding 2:  The Committee finds that in Western Australia, no current legislation 
authorises police officers or other public officers to stop and search people in public 
places without consent, without arrest, without a search warrant and without having 
formed a reasonable suspicion. 

 

Page 18 

Finding 3:  The Committee finds that in Western Australia, the Criminal Investigation 
Amendment Bill 2009 is not unique in proposing to allow police officers to search 
vehicles without consent, without arrest, without a search warrant and without having 
formed a reasonable suspicion.  However, this sort of power is rare. 

 

Page 19 

Finding 4:  The Committee finds that in Western Australia, the Criminal Investigation 
Amendment Bill 2009 is unique in proposing to authorise police officers to stop and 
search people in public places without consent, without arrest, without a search 
warrant and without having formed a reasonable suspicion. 

 

Page 20 

Finding 5:  The Committee finds that, subject to their individual appointing 
documents, police auxiliary officers will be able to exercise the stop and search powers 
proposed by the Criminal Investigation Amendment Bill 2009. 

 

Page 32 

Finding 6:  The Committee finds that, in an Australian and international context, the 
Criminal Investigation Amendment Bill 2009 is not unique in proposing to allow police 
officers to stop and search people and vehicles without consent, arrest, a search 
warrant or reasonable suspicion.  However, this sort of statutory power appears to be 
rare among common law jurisdictions. 
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Page 93 

Finding 7:  The Committee finds that the concept of reasonable suspicion, which is a 
prerequisite for almost all police stop and search powers, is readily understood and not 
difficult to apply. 

 

Page 93 

Finding 8:  The Committee finds that proving the reasonableness of the suspicions held 
by a police officer when exercising police stop and search powers has not been an 
impediment to a successful prosecution. 

 

Page 158 

Finding 9:  The Committee was divided as to whether the Criminal Investigation 
Amendment Bill 2009 ought to proceed.  A majority of the Committee (comprised of 
Hons Mia Davies, Dr Sally Talbot, and Alison Xamon MLCs) believes that the bill 
ought not to proceed because there is no justification for the proposed powers.  
However, a minority of the Committee finds that the proposed powers would be 
justified to address certain policing objectives. 

 

Page 158 

Finding 10:  The Committee finds that, based on the evidence of the experience of other 
jurisdictions available to the Committee, there is a legitimate concern that the 
purported benefits of such wide-ranging powers as those proposed by the Criminal 
Investigation Amendment Bill 2009 could be outweighed by the disadvantages of such 
powers.  A majority of the Committee (comprised of Hons Mia Davies, Dr Sally Talbot, 
and Alison Xamon MLCs) believes that the evidence suggests giving police the power to 
stop and search without either consent or reasonable suspicion (and in the absence of a 
requirement for a search warrant or arrest) inevitably results in negative effects on 
personal liberties. 

 

Page 158 

Finding 11:  The Committee finds that the evidence did not conclusively establish that 
the Criminal Investigation Amendment Bill 2009 would reduce the incidence of the 
carriage and use of weapons in entertainment areas, which is the policy objective 
articulated in the Second Reading Speech. 

 

Page 159 

Finding 12:  A minority of the Committee finds that the powers contemplated by the 
Criminal Investigation Amendment Bill 2009 would address circumstances where 
current police powers may not meet some legitimate security and public safety 
objectives, as identified by the evidence of the Western Australia Police.  However, a 
majority of the Committee (comprised of Hons Mia Davies, Dr Sally Talbot, and Alison 
Xamon MLCs) found that, if there were objectives other than those relating to the 
reduction of violence and anti-social behaviour in entertainment areas, they were not 
articulated in the Second Reading Speech. 
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Page 159 

Recommendation 1:  A majority of the Committee (comprised of Hons Mia Davies, 
Dr Sally Talbot, and Alison Xamon MLCs) recommends that the Criminal 
Investigation Amendment Bill 2009 be opposed. 

 

Page 159 

Recommendation 2:  The Committee recommends that, if the Criminal Investigation 
Amendment Bill 2009 is to proceed, the bill be amended to: 

(a) limit the circumstances in which the proposed stop and search powers could be 
used; and 

(b) monitor and control the police use of those powers and guard against their 
misuse and abuse. 

 

Page 170 

Recommendation 3:  The Committee recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that when an area is prescribed 
under proposed section 70A(1)(a) of the Criminal Investigation Act 2006, the 
responsible Minister must reasonably believe that it is necessary to exercise the 
proposed stop and search powers for the purposes of safeguarding the area or people 
who are in or may enter the area that is to be prescribed. 

 

Page 170 

Recommendation 4:  The Committee recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that when declaring an area under 
proposed section 70B(1) of the Criminal Investigation Act 2006, the Commissioner of 
Police must reasonably believe that it is necessary to exercise the proposed stop and 
search powers for the purposes of safeguarding the area or people who are in or may 
enter the area that is to be declared. 

 

Page 170 

Recommendation 5:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended so that the proposed stop and search powers should 
be available only when all other existing police stop and search powers are insufficient 
to safeguard the area to be designated or the people who are in or may enter the area to 
be designated.  The question of whether the other powers are sufficient is to be decided 
by the Minister, in the case of the prescription of an area, or the Commissioner of 
Police, in the case of the declaration of an area. 
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Minority Recommendation A:  A minority of the Committee (comprised of Hons Dr 
Sally Talbot and Alison Xamon MLCs) recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to prohibit the designation of areas affecting lawful 
events, protests, rallies or industrial action. 

 

Page 170 

Recommendation 6:  A majority of the Committee (comprised of Hons Mia Davies, 
Dr Sally Talbot, and Alison Xamon MLCs) recommends that the Criminal 
Investigation Amendment Bill 2009 be amended to exempt homeless shelters, refuges 
and crisis centres from the application of the proposed stop and search powers. 

 

Page 172 

Recommendation 7:  The Committee recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended to restrict the prescription of an area 
under proposed section 70A(1)(a) of the Criminal Investigation Act 2006 to an area that 
is not larger than is reasonably necessary, having regard to the reasons for making the 
prescription. 
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Page 178 

Recommendation 8:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to require notification that an area has been 
prescribed under proposed section 70A(1)(a) of the Criminal Investigation Act 2006 to 
be published in: 

(a) a daily newspaper circulating generally in Western Australia; 

(b) if the prescribed area is outside of the metropolitan area, in the most regular 
newspaper circulating generally within that area, if such a newspaper exists; 
and 

(c) other media which may be accessed by children and young people, 

either on the same day as the prescription is gazetted or as soon as is practicable after 
that. 

The notification is to contain sufficient detail in relation to the prescription relevant to 
the form of media utilised, ensuring that the public is able to access at least the 
following details from one central information point: 

(d) A description of the prescribed area. 

(e) A map of the prescribed area. 

(f) The stop and search powers which police officers are authorised to exercise in 
the prescribed area while the prescription is in force. 

(g) The period of operation of the prescription. 

Notices should be couched in a form, and disseminated in a manner, which makes the 
information accessible to children and young people. 

 

Page 178 

Recommendation 9:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to require reasonable steps to be taken by the 
Western Australia Police to inform the public and residents in a declared area of the 
declaration, and its ramifications, as soon as is practicable after the area is declared 
under proposed section 70B of the Criminal Investigation Act 2006.  The steps chosen to 
inform the public and residents in a declared area should be couched in a form, and 
disseminated in a manner, which makes the information accessible to children and 
young people. 
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Recommendation 10:  The Committee recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that a prescription of an area under 
proposed section 70A(1)(a) of the Criminal Investigation Act 2006 takes effect seven 
days after the publication of the regulations effecting the prescription in the Western 
Australian Government Gazette. 

 

Page 183 

Recommendation 11:  A majority of the Committee (including Hon Mia Davies MLC) 
recommends that clause 5 of the Criminal Investigation Amendment Bill 2009 be 
amended so that proposed section 70A(2) of the Criminal Investigation Act 2006 
authorises the regulations prescribing an area to be in force in relation to that area for 
a non-renewable maximum period of one month. 

 

Page 183 

Minority Recommendation B:  A minority of the Committee (comprised of Hons Dr 
Sally Talbot and Alison Xamon MLCs) recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that proposed section 70A(2) of the 
Criminal Investigation Act 2006 authorises the regulations prescribing an area to be in 
force in relation to that area for a non-renewable maximum period of 12 hours. 

 

Page 185 

Recommendation 12:  The Committee recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that regulations prescribing an area 
under proposed section 70A(1)(a) of the Criminal Investigation Act 2006 cannot be 
gazetted for at least ten days after a previous prescription of the area has ended. 

 

Page 187 

Recommendation 13:  The Committee recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that the word ‘specified’ in 
proposed section 70A(3) of the Criminal Investigation Act 2006 is replaced by the word 
‘prescribed’. 
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Recommendation 14:  A majority of the Committee (including Hon Mia Davies MLC) 
recommends that the Criminal Investigation Amendment Bill 2009 be amended so that 
a search of a person pursuant to the proposed stop and search powers is restricted to: 

(a) scanning with electronic or mechanical devices, as provided for in section 
63(1)(a) of the Criminal Investigation Act 2006; and 

(b) a more intrusive level of basic search, as defined in sections 63(1)(b), (c) and (d) 
of the Criminal Investigation Act 2006, only if some object consistent with being a 
weapon, and for which no satisfactory explanation is provided, is detected upon 
the person. 

 

Page 188 

Minority Recommendation C:  A minority of the Committee (comprised of Hons Dr 
Sally Talbot and Alison Xamon MLCs) recommends that the Criminal Investigation 
Amendment Bill 2009 be amended so that any searches of people conducted pursuant 
to the proposed stop and search powers are limited to the use of metal detector arches 
and wands and that any subsequent searches be undertaken only with reasonable 
suspicion under section 68 of the Criminal Investigation Act 2006. 

 

Page 190 

Recommendation 15:  The Committee recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that proposed section 70A(4) of the 
Criminal Investigation Act 2006 specifies that the searching police officer may search 
for any thing that the officer reasonably suspects does or may endanger the place or 
people who are in or may enter it. 

 

Page 194 

Minority Recommendation D:  A minority of the Committee (comprised of Hons Dr 
Sally Talbot and Alison Xamon MLCs) recommends that, if Minority 
Recommendation C is not adopted by the Government, the Criminal Investigation 
Amendment Bill 2009 be amended so that it inserts some restrictions and/or precise 
definitions of: 

(a) what items might be considered ‘relevant to an offence’; and 

(b) what things ‘may endanger a public place or people who are in or may enter it’, 

into the Criminal Investigation Act 2006 for the purposes of proposed section 70A of 
that Act. 
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Recommendation 16:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to clarify the meaning of the words ‘Commissioner’, 
‘Deputy Commissioner’ and ‘Assistant Commissioner’ and to ensure that the use of 
terminology is consistent throughout the Criminal Investigation Act 2006. 

 

Page 197 

Recommendation 17:  A majority of the Committee (comprised of Hons Mia Davies, Dr 
Sally Talbot and Alison Xamon MLCs) recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended to delete proposed section 70B of the 
Criminal Investigation Act 2006. 

 

Page 199 

Recommendation 18:  The Committee recommends that, if Recommendation 17 is not 
adopted by the Government, the Criminal Investigation Amendment Bill 2009 be 
amended to require the responsible Minister to table in both Houses of Parliament any 
declarations made pursuant to proposed section 70B(1) of the Criminal Investigation 
Act 2006 as soon as is practicable after the declarations are made. 

 

Page 201 

Recommendation 19:  A majority of the Committee (comprised of Hons Mia Davies, Dr 
Sally Talbot and Alison Xamon MLCs) recommends that, if Recommendation 17 is not 
adopted by the Government, clause 5 of the Criminal Investigation Amendment Bill 
2009 be amended so that proposed section 70B(4) of the Criminal Investigation Act 2006 
authorises the declaration of an area to be in force in relation to that area for a non-
renewable maximum period of 48 hours. 

 

Page 201 

Minority Recommendation E:  A minority of the Committee recommends that, if 
Recommendation 17 is not adopted by the Government, clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that proposed section 70B(4) of the 
Criminal Investigation Act 2006 authorises the declaration of an area to be in force in 
relation to that area for a non-renewable maximum period of two weeks. 

 

Page 202 

Recommendation 20:  The Committee recommends that, if Recommendation 17 is not 
adopted by the Government, the Criminal Investigation Amendment Bill 2009 be 
amended to include restrictions which would prevent the cyclical declaration of areas 
under proposed section 70B of the Criminal Investigation Act 2006. 
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Recommendation 21:  A majority of the Committee (comprised of Hons Mia Davies, Dr 
Sally Talbot and Alison Xamon MLC) recommends that, if Recommendation 17 is not 
adopted by the Government, clause 5 of the Criminal Investigation Amendment Bill 
2009 be amended so that the following words are deleted from proposed section 70B(5) 
of the Criminal Investigation Act 2006: 

 “but the validity of the declaration is not affected by a failure to comply with this 
 subsection”. 
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Recommendation 22:  The Committee recommends that, if Recommendation 17 is not 
adopted by the Government, the Criminal Investigation Amendment Bill 2009 be 
amended to require the Commissioner of Police to publish a written record of the 
declaration and those matters specified in proposed sections 70B(4)(a), (b) and (c) of 
the Criminal Investigation Act 2006 in a public notice and other reasonable forms of 
advertising as soon as is practicable after the declaration is made.  The public notice 
and types of advertising chosen should be couched in a form, and disseminated in a 
manner, which makes the information accessible to children and young people. 

 

Page 206 

Recommendation 23:  A majority of the Committee (comprised of Hons Mia Davies, Dr 
Sally Talbot and Alison Xamon MLCs) recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that proposed sections 70B(6) and 
(7) of the Criminal Investigation Act 2006 are deleted. 
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Minority Recommendation F:  A minority of the Committee recommends that clause 5 
of the Criminal Investigation Amendment Bill 2009 be amended so that proposed 
section 70B(6) authorises the Commissioner of Police to delegate his or her power to 
make a declaration to a Deputy Commissioner of Police. 
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Recommendation 24:  The Committee recommends that clause 6(1) of the Criminal 
Investigation Amendment Bill 2009 be amended so that proposed section 157(2A) of the 
Criminal Investigation Act 2006 requires a regular review of the operation and 
effectiveness of the amendments proposed by clause 5 of the bill at least every one or 
two years after the commencement of the clause. 
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Recommendation 25:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to insert a sunset clause. 
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Recommendation 26:  A majority of the Committee (comprised of Hons Mia Davies, Dr 
Sally Talbot and Alison Xamon MLCs) recommends that the powers proposed by the 
Criminal Investigation Amendment Bill 2009 expire after two years. 
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Minority Recommendation G:  A minority of the Committee recommends that the 
powers proposed by the Criminal Investigation Amendment Bill 2009 expire after five 
years. 
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Recommendation 27:  The Committee recommends that clause 6 of the Criminal 
Investigation Amendment Bill 2009 be amended so that the reviews of the operation 
and effectiveness of the amendments proposed by clause 5 of the bill must be conducted 
by a person independent of the Government with the following procedures in place: 

(a) The responsible Minister must report the appointment and identity of the 
reviewer to the Parliament upon the appointment being made. 

(b) The reviewer must report his or her findings to the responsible Minister, who 
must then table the reviewer’s report in both Houses of Parliament within three 
months after receiving the report. 

(c) The responsible Minister may table the Government’s response to the 
reviewer’s report in Parliament. 
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Recommendation 28:  The Committee recommends that, if Recommendation 27 is not 
adopted by the Government, clause 6(2) of the Criminal Investigation Amendment Bill 
2009 be amended so that it will amend section 157(2) of the Criminal Investigation Act 
2006 to read as follows: 

The Minister must prepare a report based on each of the reviews under 
subsections (1) and (2A) and, as soon as is practicable after the each 
report is prepared, must cause the report to be laid before each House of 
Parliament. 
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Recommendation 29:  The Committee recommends that an objectives clause specifying 
the purposes to which the powers proposed by the Criminal Investigation Amendment 
Bill 2009 are to be put and the range and focus of the police activities to be conducted 
under the auspices of the bill be inserted into the bill. 
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Recommendation 30:  The Committee recommends that this objectives clause form the 
basis of the terms of reference of any and all reviews of the operation and effectiveness 
of the amendments proposed by clause 5 of the Criminal Investigation Amendment Bill 
2009. 

 

Page 218 

Recommendation 31:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended so that the reviews of the operation and 
effectiveness of the amendments proposed by clause 5 of the bill must address the 
following matters: 

(a) The objectives of the bill. 

(b) The effectiveness of the proposed stop and search powers in achieving policing 
objectives. 

(c) The impact of the use of the proposed stop and search powers on communities in 
locations which have been the subject of designation. 

(d) Public perceptions of how the proposed stop and search powers have been used 
by the police. 

(e) The effect of the use of the proposed stop and search powers on police-
community relations. 

(f) A cost/benefit analysis of the proposed stop and search powers. 
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Recommendation 32:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to expressly state that the proposed stop and search 
powers cannot be exercised by police auxiliary officers. 
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Recommendation 33:  The Committee recommends that, wherever practicable, the 
Criminal Investigation Amendment Bill 2009 be amended to prescribe or adopt, or 
authorise subsidiary legislation to prescribe or adopt, the rules governing the exercise 
of the proposed stop and search powers. 
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Recommendation 34:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to require a police officer who stops a person for the 
purposes of searching him or her under the proposed stop and search powers to issue 
the person with a search notice.   
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Recommendation 35:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to prescribe, or authorise subsidiary legislation to 
prescribe, the form of the search notice.  The search notice must: 

(a) be written in an appropriate range of languages; 

(b) be presented in a culturally appropriate way; and 

(c) contain the following information: 

(i) The fact that the person has entered a public place in a prescribed or 
declared area. 

(ii) The fact that a prescription or declaration is in force. 

(iii) The police officer’s powers of stop and search without arrest, a search 
warrant, reasonable suspicion or consent. 

(iv) The person’s rights (for example, to complain about inappropriate 
behaviour or procedure) and obligations (including that it is an offence 
to hinder or obstruct a stop and search) during the stop and search. 

(v) The person’s entitlement to obtain a written record of the search. 

(vi) A point of contact for complaints. 

(vii) That the search is being supervised by a senior police officer. 
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Recommendation 36:  A majority of the Committee (comprised of Hons Mia Davies, 
Dr Sally Talbot and Alison Xamon MLCs) recommends that the Criminal 
Investigation Amendment Bill 2009 be amended so that it does not apply to people 
under the age of 18 years. 
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Recommendation 37:  The Committee recommends that, if the Criminal Investigation 
Amendment Bill 2009 remains applicable to children and young people, it be amended 
to insert a minimum level of protection for children and young people who are 
subjected to a stop and search under the proposed powers. 
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Recommendation 38:  The Committee recommends that the Government ensure that 
instructions to police officers relating to stop and search procedures should reflect the 
particular sensitivities of children and young people to physical searches. 
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Recommendation 39:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to provide protection for mentally disabled people. 
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Minority Recommendation H:  A minority of the Committee (comprised of Hons 
Dr Sally Talbot and Alison Xamon MLCs) recommends that the Criminal 
Investigation Amendment Bill 2009 be amended to provide protection for people with 
cultural dress requirements. 



SIXTEENTH REPORT Executive Summary, Findings and Recommendations 

 xv 

 

Page 252 

Recommendation 40:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to require police officers to record the following 
information in writing when exercising the proposed stop and search powers: 

(a) For the scanning of people with electronic or mechanical devices:  the date, time, 
place, registered number and identity of the police officers involved. 

(b) For more intrusive searches of people:  the date, time, place, registered number 
and identity of the police officers involved, the person’s apparent gender, 
ethnicity and age, the basis for selecting the person searched, the reason for the 
search, if any, the result of the search and what, if anything, was found. 

(c) For vehicle searches:  the date, time, place, registered number and identity of 
the police officers involved. 
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Recommendation 41:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to require a police officer exercising the proposed 
stop and search powers, by conducting a search of a person that is more intrusive than 
a scan with an electronic or mechanical device, to provide, in writing, his or her name 
and registered number, the date, time and place of the search, and other relevant 
information. 
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Recommendation 42:  The Committee recommends that the Western Australia Police 
establish an adequate record keeping regime before the stop and search powers 
proposed by the Criminal Investigation Amendment Bill 2009 are used. 
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Recommendation 43:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to require a senior police officer, as it is defined in 
the Criminal Investigation Act 2006, to supervise any use of the proposed stop and 
search powers. 
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Recommendation 44:  The Committee recommends that, before the Criminal 
Investigation Amendment Bill 2009 is passed, the Government: 

(a) undertake a cost/benefit analysis of the implementation of the Bill and its 
prospective operation over a two-year period; and 

(b) table the results of this analysis in Parliament. 
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Recommendation 45:  The Committee recommends that, if Recommendation 24 is not 
adopted by the Government, the Criminal Investigation Amendment Bill 2009 be 
amended to require the Commissioner of Police to reveal, in the Western Australia 
Police’s annual reports, the data collected in the course of any use of the proposed stop 
and search powers over the 12 months preceding each report. 
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Recommendation 46:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to empower the responsible Minister to revoke the 
designation of an area, whether the designation occurred by way of regulation or 
declaration, by publishing a notice of revocation in the Western Australian Government 
Gazette.  The notice is to take effect on and from the date of publication. 

 

 



 

 1 

CHAPTER 1 
REFERENCE AND PROCEDURE 

1.1 On 26 November 2009, the Legislative Council referred the Criminal Investigation 
Amendment Bill 2009 (Bill) and the policy of the Bill to the Standing Committee on 
Legislation (Committee) for inquiry and report by 25 March 2010. 

1.2 An advertisement was lodged by the Committee in The West Australian newspaper on 
5 December 2009 advising the public of the inquiry and seeking public submissions in 
respect of the Bill and its underlying policy. 

1.3 The Committee invited various members of the public who may have had views on 
the subject matter of the inquiry to provide a submission by writing to them 
individually.  These people and organisations are listed in Appendix 1.1 

1.4 The Committee received 26 submissions (these are listed in Appendix 2), all of which 
were accepted as public evidence.   

1.5 The Committee held seven public hearings on the following dates:  2 February 2010, 
9 February 2010, 10 March 2010, 5 May 2010 and 19 May 2010 (a list of all of the 
witnesses who appeared before the Committee is attached as Appendix 3).  Valuable 
information was also obtained by the Committee through written correspondence.  In 
addition, the Committee conducted its own research. 

1.6 Given the controversial nature of the Bill and the large volume of evidence which had 
been, and was still being, received by the Committee, it was necessary to extend the 
reporting deadline for the inquiry to give the Committee further time to obtain and 
adequately consider the evidence.  On 23 March 2010, the Committee sought from the 
Legislative Council and was granted an extension of the reporting deadline to 17 June 
2010.  On 15 June 2010, the Committee was granted another extension of the 
reporting deadline to 21 October 2010. 

1.7 The Committee extends its appreciation to the people who, and the organisations 
which, provided evidence and information in the course of the inquiry. 

                                                 
1  The Committee had also intended to consult the Community Legal Centres Association.  However, after 

several unsuccessful attempts to contact the association by various means, the Committee received an 
email from the association advising that it would not be making a submission but that it would be posting 
information about the inquiry on its members’ internet site. 
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CHAPTER 2 
INTRODUCTION TO THE BILL 

THE CURRENT LAW 

2.1 A person may be stopped in public and searched by a police officer2 only if: 

• the person consents to it; 

• the person has been lawfully arrested; 

• the police officer is authorised by a search warrant to do so; or 

• there is legislation which specifically empowers the police officer to do so.3 

2.2 The general legislative powers available to police relating to stop and search are 
contained in the Criminal Investigation Act 2006 (the Act).  For the purposes of this 
inquiry, the Committee focused on the general legislative powers for the police to stop 
and search people. 

General Legislative Police Powers to Stop and Search People (Part 8, Division 2 of the 
Act) 

2.3 Part 8 (Searching people), Division 2 (General powers to search people) of the Act 
contains the general powers of the police to stop and search people without a search 
warrant.4  These powers are mainly exercisable in public places.  Currently, Part 8, 
Division 2, consists of three sections, sections 67, 68 and 69, which are attached to 
this Report in Appendix 4. 

2.4 Section 67 provides that the stop and search powers under sections 68 and 69 may be 
exercised without a warrant. 

2.5 Section 68 authorises a police officer5 to stop and search a person whom he or she 
reasonably suspects has a ‘thing relevant to an offence’6, which includes a thing 

                                                 
2  A police officer may include a police auxiliary officer.  Refer to paragraphs 2.43 to 2.48 in this Report for 

a discussion about police auxiliary officers’ use of the proposed stop and search powers. 
3  Definition of ‘search and seizure’ and ‘stop and search’:  Encyclopaedic Australian Legal Dictionary, 

On-line, Lexis-Nexis. 
4  Section 67 of the Criminal Investigation Act 2006. 
5  And/or a public officer, which is defined as “a person, other than a police officer, appointed under a 

written law to an office that is prescribed under section 9(1)”:  section 3(1) of the Criminal Investigation 
Act 2006.  Currently, no offices have been prescribed in the Criminal Investigation Regulations 2007 for 
the purposes of the definition of public officer.  However, offices may be prescribed by other Acts for this 
purpose:  section 9(1) of the Criminal Investigation Act 2006. 
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which has been, is being, or is intended to be used for the purpose of committing an 
offence.  The meaning of ‘reasonably suspects’ is defined in the Act as follows: 

For the purposes of this Act, a person reasonably suspects something 
at a relevant time if he or she personally has grounds at the time for 
suspecting the thing and those grounds (even if they are subsequently 
found to be false or non-existent), when judged objectively, are 
reasonable.7 

2.6 For the purposes of this Report, the term ‘reasonably suspects’ (reasonably suspects) 
has the meaning as defined in the Act above.  The terms ‘reasonable suspicion’ 
(reasonable suspicion) and ‘reasonable grounds for suspicion’ (reasonable grounds 
for suspicion) have a corresponding meaning. 

2.7 Section 69 authorises police officers in certain ‘public places’8 in certain 
circumstances to stop and search people and/or any vehicles under their charge while 
those people and vehicles are in, or about to enter, the relevant public place in the 
relevant circumstances.  Unlike under section 68, the search may be undertaken for 
any or no reason.  In particular, the officer does not need to have a reasonable 
suspicion that a person has a thing relevant to an offence. However, the person who is 
being searched, or whose vehicle is being searched, must first consent to the search.  
Where the person does not consent to the search, he or she may either be refused entry 
to the relevant public place or be ordered to leave the public place.9 

2.8 The section 69 powers may be exercised in the following three scenarios, where: 

• the relevant public place is prescribed in regulations pursuant to section 
69(1)(a);10 

• the relevant public place is the subject of a written declaration made under 
section 69(2) by a ‘senior public officer’, that is, a “police officer who is, or is 

                                                                                                                                             
6  This phrase is defined in section 5 of the Criminal Investigation Act 2006.  See paragraph 4.88 in this 

Report, where the definition is reproduced. 
7  Section 4 of the Criminal Investigation Act 2006. 
8  This includes “(a) a place to which the public, or any section of the public, has or is permitted to have 

access, whether on payment or not; (b) a place to which the public has access with the express or implied 
approval of, or without interference from, the occupier of the place; and (c) a school, university or other 
place of education, other than a part of it to which neither students nor the public usually has access”:  
section 3(1) of the Criminal Investigation Act 2006. 

9  Section 69(4) of the Criminal Investigation Act 2006. 
10  Such regulations have never been made:  Mr Malcolm Penn, Executive Manager, Legislative Services, 

Legal and Legislative Services Directorate, Western Australia Police, Transcript of Evidence, 10 March 
2010, p11. 
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acting as, an inspector or an officer of a rank more senior than an 
inspector”11; and 

• pursuant to section 69(1)(c), the police officer wishing to conduct the search 
reasonably suspects that it is necessary to exercise the powers for the purposes 
of safeguarding the place or people who are in or may enter the place.12 

2.9 The purpose of the search is to find “any thing that the officer reasonably suspects 
does or may endanger the place or people who are in or may enter it”.13 

2.10 Section 69 does not require the searching police officer, before conducting the search, 
to have reasonable suspicion.  However, the section still affords the affected person 
the opportunity to refuse the search and either leave the public place or refrain from 
entering the public place.  A person who does not consent to being searched under 
section 69 may nevertheless be searched under section 68 or some other statutory 
search power requiring reasonable suspicion, if the police officer has formed a 
reasonable suspicion.14 

Committee Comment 

2.11 Section 69 purports to empower a police officer to search a person and a vehicle in 
that person’s charge.15  However, the Committee noted that subsection (6), which 
specifically authorises the search once consent for the search is given, appears to 
authorise the search of a person only.  This is because of the reference in section 69(6) 
to a ‘basic search’ which, by definition, can only be conducted on a person (there is no 
reference to a vehicle in the definition of a basic search in section 63 of the Act).  The 
Committee draws the Government’s attention to this apparent anomaly. 

How a Basic Search under the Act is Conducted 

2.12 Section 68 authorises a police officer to conduct either a basic search or a strip search 
of a person while section 69 authorises a police officer to conduct a basic search of a 
person.  A ‘basic search’ of a person is defined in the Act as follows:   

                                                 
11  Section 3(1) of the Criminal Investigation Act 2006. 
12  The Western Australia Police was not aware of any use of this power to date:  Mr Christopher Dawson, 

Deputy Commissioner, Western Australia Police, Transcript of Evidence, 10 March 2010, p10. 
13  Section 69(6) of the Criminal Investigation Act 2006. 
14  Refer to paragraphs 2.1 to 2.31 in this Report. 
15  For example, the heading to section 69, albeit not forming part of the Criminal Investigation Act 2006 

(see section 32(2) of the Interpretation Act 1984), is “People and vehicles in public places, search of for 
security purposes”. 
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63. “Basic search”, meaning of 

(1) A person who is authorised by this Act to do a basic 
search of a person may do any or all of the following 
— 

(a) scan the person with an electronic or 
mechanical device, whether hand held or not, 
to detect any thing;[16] 

(b) remove the person’s headwear, gloves, 
footwear or outer clothing (such as a coat or 
jacket), but not his or her inner clothing or 
underwear, in order to facilitate a frisk 
search; 

(c) frisk search[17] the person; 

(d) search any article removed under paragraph 
(b). 

(2) A person who is authorised by this Act to do a basic 
search of a person is not, unless authorised to do so 
under Part 9, authorised to also do a forensic 
procedure on the person being searched. 

2.13 When conducting a basic search, the searching police officer has supplementary 
powers, which are prescribed in section 65 of the Act: 

65. Searches, ancillary powers for 

(1) This section operates if a person (the searcher) is 
authorised by this Act to do a basic search or a strip 
search of a person. 

(2) In the case of a basic search or a strip search, the 
searcher may do any or all of the following for the 
purposes of doing the search — 

(a) stop and detain the person for a reasonable 
period; 

                                                 
16  An ‘electronic or mechanical device’ would include the use of metal detector arches and wands. 
17  This means “to quickly and methodically run the hands over the outside of the person’s clothing”:  

section 3(1) of the Criminal Investigation Act 2006. 



SIXTEENTH REPORT CHAPTER 2: Introduction to the Bill 

 7 

(b) search any thing being carried by or under 
the immediate control of the person; 

(c) order the person to remove any thing that 
might injure the searcher when doing the 
search from any article that the person is 
wearing; 

(d) order the person to do anything reasonable 
to facilitate the exercise by the searcher of 
any power in this section, or in section 63 or 
64, as the case requires. 

(3) In the case of a basic search, the searcher may also 
photograph part or all of the search while it is being 
done. 

(4) … 

(5) A person who is detained under subsection (2)(a) 
when he or she is not under arrest is to be taken to be 
in lawful custody. 

2.14 Part 8, Division 3 of the Act contains legislative instructions for how basic searches 
and strip searches must be conducted: 

70. Basic search or strip search, rules for doing 

(1) This section operates if a person (the searcher) is 
authorised by this Act to do a basic search or a strip 
search of a person. 

(2) Before the searcher does a basic search or a strip 
search of the person the searcher must, if reasonably 
practicable — 

(a) identify himself or herself to the person[18]; 

(b) inform the person of the reason for the 
search; 

                                                 
18  This means that the police officer must “(i) give the person the officer’s official details; and (ii) if the 

officer is not in uniform, show the person evidence that the officer is a police officer” either immediately 
or as soon as practicable.  A police officer’s ‘official details’ are his or her surname and rank and, if his or 
her official details are required to be stated on a document, the officer’s registered number:  sections 
11(1)(a) and (2) and the definition of ‘official details’ in section 3(1) of the Criminal Investigation Act 
2006. 
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(c) request the person to consent to the search; 
and 

(d) if the person does not consent to the search 
or withdraws his or her consent, inform the 
person that it is an offence to obstruct the 
searcher doing the search. 

(3) If a basic search or a strip search is done of a person 
— 

(a) it must be done as quickly as is reasonably 
practicable; 

(b) it must not be any more intrusive than is 
reasonably necessary in the circumstances; 

(c) the searcher, if he or she proposes to remove 
any article that the person is wearing, must 
tell the person why it is considered necessary 
to do so; 

(d) the person must be allowed to dress as soon 
as it is finished; 

(e) the person must be provided with a 
reasonably adequate replacement for any 
article of clothing or footwear seized if, due 
to the seizure, the person is left without 
adequate clothing or footwear in the 
circumstances; and 

(f) the person must not be questioned while it is 
being done about any offence that he or she 
is suspected of having committed. 

2.15 In addition, and if practicable, a police officer conducting a basic search must be of 
the same gender as the person being searched, unless the police officer is also a doctor 
or a nurse.19 

2.16 Whenever the Act requires a police officer to inform a person about any matter, which 
is the case with basic searches, and the person is, for any reason, unable to understand 
or communicate in spoken English sufficiently, the police officer must, if it is 

                                                 
19  Section 71 of the Criminal Investigation Act 2006. 
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practicable to do so in the circumstances, use an interpreter or other qualified person 
or other means to inform the person about the matter.20 

2.17 The Western Australia Police (WA Police) provided the following example of what a 
basic search could involve: 

Mr Budge:  … as far as a basic search goes from a police 
perspective, it really is the removing of the outer garments, including 
the hat, and the patting down of the person’s clothing that they are 
wearing, the patting down of the pockets, down the trouser legs, and 
down to the shoes and the removal of the shoes.\ 

The CHAIRMAN:  When you say “outer garments”, I take it that 
means, say, coats, jackets, jumpers … cardigans, that sort of thing. 

Mr Budge:  And gloves; that is correct. 

The CHAIRMAN:  Not taking off shirts or anything of that nature. 

Mr Budge:  No. 

The CHAIRMAN:  You are leaving a layer of clothing at the very 
least. 

Mr Budge:  That is correct.21 

… 

I think it depends a lot on the time, place and circumstances that are 
in place at that time as well.  The pat search may differ on some 
occasions depending on that time, place and circumstance.  If I were 
searching a male person, depending on the circumstances, the most I 
would do is that I may run my hands through their hair, check the 
collar, pat down the chest and back and the sleeves, and then I would 
pat their pockets on the outside.  I can reach into the pockets to see if 
there is anything in the pockets.  I would pat down the back of the 
person.  It does not include the genitals of a person, so you would do 
from the thigh down to the feet in a pat sort of search and frisk-type 
search.22 

                                                 
20  Ibid, section 10. 
21  Superintendent Gary Budge, Western Australia Police and Hon Michael Mischin MLC, Chair, Standing 

Committee on Legislation, Transcript of Evidence, 2 February 2010, p7. 
22  Superintendent Gary Budge, Western Australia Police, Transcript of Evidence, 2 February 2010, p8. 
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2.18 In terms of approaching a person for the purposes of stop and search, the WA Police 
offered the following evidence: 

• “They would certainly identify themselves to the person to start with.  They 
would explain to them the reason for the search and why they needed to 
conduct the search.  They would ask the person to consent.  If the person did 
not consent, they would explain to them that if they did not consent, they may 
be committing an offence.  If they did consent, depending on the practicalities 
of it and the location they were in, they would conduct a search there if it was 
practicable.”23 

• “The police would in most instances say, “We are conducting a search.”  
They would try to create an explanation.  They are not likely to say, “We are 
not telling you. Just do what you are told”, because it is not in our interests to 
try to antagonise people, because that makes the whole process a lot more 
difficult to deal with.  What we try to do is keep them on side and talk them 
through the issue.  You may get to a stage where you have to say, “Well, this 
is the law. You have to walk through that metal detection arch.” It may 
escalate to that level. I can tell you that in 95 to 99 per cent of cases, people, 
having had it explained to them, and after providing even a further 
explanation in some cases, will comply with the act.”24 

2.19 Under The Criminal Code, a person who obstructs (that is, prevents, hinders or resists) 
a public officer25 in the performance of the officer’s functions could be liable for up to 
three years in prison if tried by the Supreme Court or District Court and to a maximum 
of 18 months in prison or a maximum fine of $18,000 if tried by the Magistrates Court 
(or the Children’s Court when constituted so as not to consist of or include a judge of 
that court).26  This sanction would apply to the obstruction of any stop and search 
performed by a police officer. 

2.20 The Committee was provided with the following example of how a police officer may 
deal with a person who is being searched and who becomes non-compliant or objects 
to the search: 

Mr Budge:  It is certainly a matter of time, place and circumstances.  
There may be times when a person becomes violent, as opposed to a 
person just being non-compliant.  So the circumstances are different.  
In the case of non-compliance, the police would certainly attempt to 

                                                 
23  Superintendent Gary Budge, Western Australia Police, Transcript of Evidence, 2 February 2010, p8. 
24  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p30. 
25  The definition of a ‘public officer’ includes a police officer:  section 1 of The Criminal Code. 
26  Sections 172, 1 and 5 of The Criminal Code, when read with section 67 of the Interpretation Act 1984. 
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conduct the search.  If they became non-compliant and obstructive to 
the police officers undertaking their duty, they certainly would be 
liable to be charged with obstructing police. 

… 

Mr Budge:  After some communication with the person, an 
explanation would be made that the search was going to be 
conducted, and if they became violent towards the police, then the 
police would use reasonable force to effect the arrest and conduct the 
search. 

The CHAIRMAN:  And that may involve restraint by another 
officer? 

Mr Budge:  Certainly. 

The CHAIRMAN:  Handcuffing if necessary? 

Mr Budge:  We usually use handcuffing, yes. 

The CHAIRMAN:  And any other forms of restraint or force? 

Mr Budge:  No, not generally, and the handcuffs are to protect the 
police and the person themselves from injury.27 

2.21 When conducting a basic search on a person under section 69, a police officer who 
then forms a reasonable suspicion that the person has any thing relevant to an offence 
may also undertake a strip search28 of the person pursuant to section 68 (but only if the 
police officer also reasonably suspects that a strip search is necessary in the 
circumstances)29.  In this way, a basic search under sections 68 or 69 can escalate into 
a strip search. 

Examples of Other Legislative Powers of Stop and Search which do not Require 
Consent, Arrest or a Search Warrant 

2.22 The legislative powers of search discussed under this heading are exercisable without 
the consent of the person involved, without that person being arrested and without the 
authority of a search warrant.  The following discussion identifies what can be 
searched under each power, who can conduct the search and whether the search power 
is triggered by a reasonable suspicion.  In addition, Table 1 below contains a summary 

                                                 
27  Superintendent Gary Budge, Western Australia Police, and Hon Michael Mischin MLC, Chair, Standing 

Committee on Legislation, Transcript of Evidence, 2 February 2010, p9. 
28  ‘Strip search’ is defined in section 64 of the Criminal Investigation Act 2006. 
29  Ibid, section 72(2). 
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of these elements and various other features of these search powers.  The powers to 
stop and search people under section 68 of the Act are included in the table as a 
comparison. 

Examples of Other Legislative Police Powers to Stop and Search People 

2.23 Legislative powers of the police to stop and search people can be found in other 
statutes dealing with specific, unlawful items, such as: 

• firearms for which there is no licence, permit or other authority:  see section 
24(4) of the Firearms Act 1973; 

• things being, or suspected of being, used in the commission of offences:  
section 23 of the Misuse of Drugs Act 1981; 

• things regulated or prohibited in the Public Transport Authority Regulations 
2003 pursuant to section 69(3) of the Public Transport Authority Act 2003:  
section 61 of the Public Transport Authority Act 2003; and 

• weapons or something else that will afford evidence of the commission of an 
offence:  section 13(1) of the Weapons Act 1999.30 

2.24 Each of the above stop and search powers is predicated on the searching police officer 
having reasonable grounds to suspect that the person has these items. 

2.25 Section 13 of the Terrorism (Extraordinary Powers) Act 2005 empowers a police 
officer to conduct a “basic search” or a “strip search” on a person whom the police 
officer reasonably suspects: 

(a) is about to enter, is in, or has recently left, a target area; 

(b) is a target person; 

(c) is in the company of a target person in suspicious 
circumstances; or 

(d) is in a target vehicle, 

for the purposes of looking for a thing connected with a terrorist act. 

Examples of Other Legislative Police Powers to Search Land, Water and Objects 

2.26 The police are authorised under various Acts to stop, where applicable, and search, for 
example, land, water, premises, tents, camps, unauthorised structures, trains, aircraft, 

                                                 
30  This section also authorises police officers to stop and search a person whom the police officer suspects 

on reasonable grounds to be committing an offence:  section 13(1)(a) of the Weapons Act 1999. 
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vehicles, vessels and documents with reasonable grounds for suspicion, for 
example, the commission of an offence.  Examples of these powers can be found in:  
section 124(1), when read with section 49, of the Conservation and Land Management 
Act 1984; sections 38 and 39 of the Act; section 24(4) of the Firearms Act 1973; 
sections 183, 184, 186 and 191(1)(d), when read with section 180, of the Fish 
Resources Management Act 1994; section 155(3) of the Liquor Control Act 1988; 
section 23 of the Misuse of Drugs Act 1981; section 14 of the Terrorism 
(Extraordinary Powers) Act 2005; and section 49(1)(c) of the Transport  
Co-ordination Act 1966. 

2.27 Examples of legislative powers for the police to stop and search boats or vehicles 
without the need for reasonable suspicion can be found in sections 191(1)(a) and 
(b), when read with section 180, of the Fish Resources Management Act 1994 and 
section 53 of the Road Traffic (Administration) Act 2008. 

An Example of Legislative Powers for Non-Police Officers to Stop and Search People 

2.28 A Public Transport Authority security officer has statutory powers to stop and search 
a person where the officer has a reasonable suspicion that the person is in possession 
of anything regulated or prohibited by the Public Transport Authority Regulations 
2003 pursuant to section 69(3) of the Public Transport Authority Act 2003.31 

Examples of Legislative Powers for Non-Police Officers to Search Land, Water and Objects 

2.29 People other than police officers are authorised under various Acts to stop, where 
applicable, and search, for example, land, water, premises, tents, camps, unauthorised 
structures, trains, aircraft, vehicles, vessels and documents with reasonable grounds 
for suspicion, for example, the commission of an offence.  Examples of these powers 
can be found in:  section 124(1) of the Conservation and Land Management Act 1984 
(exercisable by rangers or conservation and land management officers); section 39 of 
the Act; sections 183, 184, 185, 186 and 191(1)(d) of the Fish Resources Management 
Act 1994 (exercisable by fisheries officers); section 49(1)(c) of the Transport Co-
ordination Act 1966 (exercisable by a person authorised by the Director General of the 
Department of Transport); and section 20(2)(b) of the Wildlife Conservation Act 1950 
(exercisable by wildlife officers). 

2.30 Sections 191(1)(a) and (b) of the Fish Resources Management Act 1994 are an 
example of a legislative power for fisheries officers to stop and search boats or 
vehicles without the need for reasonable suspicion. 

                                                 
31  Section 61 of the Public Transport Authority Act 2003. 
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Table 1:  Summary of Various Elements of Western Australian Legislative Powers to Stop and 
Search without Consent, Without Arrest and Without a Search Warrant (‘NA’ denotes ‘Not 
Applicable’) 

Conducted by Search of a Type of Search 
of Person 

Empowering Act 

Police 
Officer 

Other 
Officer 

Reason
able 

Suspic
ion  

Person Land/ 
Object 

Basic 
32 

Strip
33 

s 124 Conservation and Land 
Management Act 1984 

     NA NA 

s 38 Criminal Investigation Act 
2006 

     NA NA 

s 39 Criminal Investigation Act 
2006 

     NA NA 

s 68 Criminal Investigation Act 
2006 

       

s 24 Firearms Act 1973      silent silent 
ss 183, 184, 186 and 191(1)(d) Fish 
Resources Management Act 1994 

     NA NA 

ss 191(1)(a) and (b) Fish Resources 
Management Act 1994 

     NA NA 

s 155(3) Liquor Control Act 1988      NA NA 
s 23 Misuse of Drugs Act 1981      silent

34 
silent35 

s 61 Public Transport Authority Act 
2003 

     silent
36 

silent37 

s 53 Road Traffic (Administration) 
Act 2008 

     NA NA 

s 13 Terrorism (Extraordinary 
Powers) Act 2005 

     38 39 

s 14 Terrorism (Extraordinary 
Powers) Act 2005 

     NA NA 

s 49(1)(c) Transport Co-ordination 
Act 1966 

     NA NA 

s 13 Weapons Act 1999      silent silent 
s 20(2)(b) Wildlife Conservation Act 
1950 

     NA NA 

 
                                                 
32  As defined in section 63 of the Criminal Investigation Act 2006. 
33  As defined in ibid, section 64. 
34  Although the search must be conducted by either a police officer of the same sex as the person being 

searched or a medical practitioner:  section 23(2) of the Misuse of Drugs Act 1981. 
35  Although the search must be conducted by either a police officer of the same sex as the person being 

searched or a medical practitioner:  ibid. 
36  Although the search must be conducted by an officer of the same sex as the person being searched and 

body cavity searches are not authorised:  sections 62(1) and (3) of the Public Transport Authority Act 
2003. 

37  Although the search must be conducted by an officer of the same sex as the person being searched and 
body cavity searches are not authorised:  ibid. 

38  As defined in Schedule 2, clause 2 of the Terrorism (Extraordinary Powers) Act 2005, which is 
effectively identical to the definition of a ‘basic search’ in section 63 of the Criminal Investigation Act 
2006. 

39  As defined in Schedule 2, clause 3 of the Terrorism (Extraordinary Powers) Act 2005, which is very 
similar to the definition of a ‘strip search’ in section 64 of the Criminal Investigation Act 2006.  A strip 
search can only be conducted if the police officer reasonably suspects “(a) that the person is a target 
person; (b) that a strip search is necessary; and (c) that the seriousness and urgency of the situation 
require a strip search to be done”:  section 13(3) of the Terrorism (Extraordinary Powers) Act 2005. 
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Committee Comment 

2.31 On the basis of the Committee’s review of a sample of Western Australian law, the 
Committee observed that there is existing legislation which allows police officers and 
other public officers to search vehicles without consent, without arrest, without a 
search warrant and without having formed a reasonable suspicion, although this sort of 
power to search objects does not appear to be common.  However, the Committee 
noted that it is unprecedented in Western Australia for legislation to authorise police 
officers or other public officers to stop and search people in public places without the 
prerequisite of reasonable suspicion where there is also no requirement for consent, 
arrest or a search warrant. 

 

Finding 1:  The Committee finds that in Western Australia, there is existing legislation 
which allows police officers and other public officers to search vehicles without 
consent, without arrest, without a search warrant and without having formed a 
reasonable suspicion.  However, this sort of power is rare. 

 

Finding 2:  The Committee finds that in Western Australia, no current legislation 
authorises police officers or other public officers to stop and search people in public 
places without consent, without arrest, without a search warrant and without having 
formed a reasonable suspicion. 

 

HOW THE BILL WILL CHANGE THE LAW 

Clause 5 of the Bill (Proposed Sections 70A and 70B of the Act) 

2.32 Among other things, the Bill proposes to insert sections 70A and 70B into Part 8, 
Division 2 of the Act.40  Proposed section 70A will provide police officers with a new 
power to stop and search people, and vehicles under their charge: 

• without the prior consent of the person who is being searched, or whose 
vehicle is being searched; 

• without the person being lawfully arrested; 

• without a search warrant; and 

• without the need for the searching officer forming a reasonable suspicion. 

                                                 
40  Clause 5 of the Criminal Investigation Amendment Bill 2009. 
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2.33 A person and/or the vehicle under his or her charge will be exposed to a section 70A 
stop and search if he or she (and the vehicle) is in a public place41 which is in an area: 

• that has been prescribed in regulations (that is, legislation made by the 
Executive Government) made under proposed section 70A(1)(a) of the Act, 
while the prescription is operative; and 

• that is the subject of a declaration made by the Commissioner of Police, or his 
or her delegate, with the approval of the Minister for Police, under proposed 
section 70B of the Act, while the declaration is operative. 

2.34 The prescription of an area by regulations would require publication of the regulations 
in the Western Australian Government Gazette, tabling of the regulations in 
Parliament and the regulations would be subject to disallowance by Parliament, as is 
currently the case with the prescription of an area under section 69(1)(a) of the Act.42  
Unlike a declaration made under section 69(2) of the Act, the declaration of an area 
under proposed section 70B will require ministerial approval43 and, once made, must 
be gazetted as soon as is practicable, although no consequences flow from a failure to 
gazette the declaration44.  However, no other form of advertising is required for 
prescribing or declaring an area under either the proposed or existing laws, so 
members of the public may not be aware that they are either in or entering a 
designated area.45 

2.35 Unlike a person who is confronted with a section 69 stop and search, who may refuse 
consent to the search and either leave the public place or refrain from entering it, a 
person who is to be searched under proposed section 70A will have no choice but to 
submit to the search. 

2.36 As is currently the case with section 69, a person who declines to enter an area 
designated under proposed sections 70A and 70B may, in the appropriate 
circumstances, give a police officer reason to search the person using the officer’s 
section 68 or other statutory powers of search. 

                                                 
41  This includes “(a) a place to which the public, or any section of the public, has or is permitted to have 

access, whether on payment or not; (b) a place to which the public has access with the express or implied 
approval of, or without interference from, the occupier of the place; and (c) a school, university or other 
place of education, other than a part of it to which neither students nor the public usually has access”:  
section 3(1) of the Criminal Investigation Act 2006. 

42  See sections 41 and 42 of the Interpretation Act 1984.  Refer to paragraphs 4.10 to 4.11 in this Report for 
a discussion about the parliamentary process of disallowing regulations. 

43  Proposed section 70B(1) of the Criminal Investigation Act 2006; clause 5 of the Criminal Investigation 
Amendment Bill 2009. 

44  Proposed section 70B(5) of the Criminal Investigation Act 2006; clause 5 of the Criminal Investigation 
Amendment Bill 2009.  Refer to paragraphs 4.117 to 4.122 in this Report for a discussion of this issue. 

45  These issues are discussed further in paragraphs 2.61 to 2.63 and 4.35 to 4.49 in this Report. 
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2.37 As is the case with all current searches conducted by the police, a person who 
obstructs (including, prevents, hinders or resists) a public officer in the performance of 
the officer’s functions could be liable to up to three years in prison if tried by the 
Supreme Court or District Court and to a maximum of 18 months in prison or a 
maximum fine of $18,000 if tried summarily46 by the Magistrates Court (or the 
Children’s Court when constituted so as not to consist of or include a judge of that 
court).47   

2.38 The Minister for Police stated that it is “highly likely” that the act of obstructing a 
search would be prosecuted summarily.48  The option of arresting a person for 
obstructing a search and then taking them to a police station will be “a last resort and 
very dependent upon the specific circumstances, place of the search, extent of 
resistance and general demeanour of the individual.”49 

2.39 As with the current police powers to stop and search people under the Act and under 
the statutes discussed at paragraphs 2.23 to 2.25 in this Report, the stop and search 
powers proposed by the Bill will apply to children and young people and people who 
are vulnerable, such as those with a mental illness or disability.50  The issue of 
whether children and young people and vulnerable persons may be disproportionately 
affected by the Bill will be considered in paragraphs 3.172 to 3.185 in this Report.  
The issue of whether children and young people and vulnerable persons will require 
specific protections from the proposed powers is discussed in paragraphs 5.31 to 5.43 
and 5.44 to 5.54 in this Report. 

2.40 The Bill does not articulate the circumstances in which, or the frequency with which, 
the proposed powers are to be used.  The Commissioner of Police indicated that, as far 
as he was concerned, the proposed stop and search powers will be used sparingly, and 
only in exceptional cases: 

                                                 
46  A ‘summary trial’ is “A trial involving a judge or magistrate as the sole fact finder.  At common law, 

trials were only by jury and consequently summary trials are entirely statutory.  Generally, the procedure 
is similar to that followed in a trial by jury in so far as the taking of evidence and addresses is 
concerned”:  Encyclopaedic Australian Legal Dictionary, On-line, Lexis-Nexis. 

47  Sections 172, 1 and 5 of The Criminal Code, when read with section 67 of the Interpretation Act 1984. 
48  Hon Robert Johnson MLA, Minister for Police, Media Statement:  Media response - Stop and search 

legislation, 24 November 2009, p2. 
49  Ibid, pp1-2. 
50  The Criminal Investigation Act 2006 uses the term ‘protected person’, which means:  “a person who is a 

child or an incapable person”:  section 73.  A ‘child’ is defined as “a person who is under 18 years of 
age and in respect of whom there are no reasonable grounds to suspect that he or she is an incapable 
person” and an ‘incapable person’ is defined as “a person of any age — (a) who is unable by reason of a 
mental disability (which term includes intellectual disability, a psychiatric condition, an acquired brain 
injury and dementia) to understand the general nature and effect of, and the reason for and the 
consequences of undergoing, a forensic procedure; or (b) who is unconscious or otherwise unable to 
understand a request made or information given under this Act or to communicate whether or not he or 
she consents to undergoing a forensic procedure”:  section 73. 
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In fact, if we used it a dozen times in a year, I would be surprised, 
unless there was a particular issue.  I do not see us going out and 
immediately hitting the streets with stop and search in many different 
areas of Western Australia.  We would use it for high pressure 
situations that come up from time to time, and we would use it 
cautiously based on intelligence that we have.  I would want to be 
convinced that the legislation is useful; I do not want to go out and 
use it indiscriminately.51 

2.41 However, the Bill does not constrain the use of the proposed powers in the manner 
articulated by the Commissioner.   

Committee Comment 

2.42 The Bill is not unique in proposing to allow police officers to search vehicles without 
consent, without arrest, without a search warrant and without having formed a 
reasonable suspicion.52  However, the Committee noted that the Bill is unique in 
proposing to authorise police officers to stop and search people in public places 
without the prerequisite of reasonable suspicion where there is also no requirement for 
consent, arrest or a search warrant.53  This is reflected in the Explanatory 
Memorandum for the Bill, which says: 

Proposed new section 70A of the Criminal Investigation Act 2006 will 
provide police officers with powers to search people and vehicles that 
are in public places within … prescribed or declared areas, without 
the consent of the person and without the ordinary circumstances of 
reasonable suspicion.54  (underlining added) 

 

Finding 3:  The Committee finds that in Western Australia, the Criminal Investigation 
Amendment Bill 2009 is not unique in proposing to allow police officers to search 
vehicles without consent, without arrest, without a search warrant and without having 
formed a reasonable suspicion.  However, this sort of power is rare. 

 

                                                 
51  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 10 

March 2010, p37. 
52  Refer to paragraphs 2.1 to 2.31 in this Report for a discussion about current stop and search powers. 
53  Refer to paragraphs 2.1 to 2.31 in this Report for a discussion about current stop and search powers. 
54  Explanatory Memorandum for the Criminal Investigation Amendment Bill 2009, p1. 
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Finding 4:  The Committee finds that in Western Australia, the Criminal Investigation 
Amendment Bill 2009 is unique in proposing to authorise police officers to stop and 
search people in public places without consent, without arrest, without a search 
warrant and without having formed a reasonable suspicion. 

 

Police Auxiliary Officers’ Use of the Proposed Stop and Search Powers 

2.43 Hon Giz Watson MLC and Ms Adele Carles MLA were concerned by the prospect of 
police auxiliary officers exercising the proposed stop and search powers.55 

2.44 Proposed section 70A of the Act will authorise police officers to exercise the proposed 
stop and search powers.  ‘Police officer’ is defined in section 5 of the Interpretation 
Act 1984 as “a person appointed under Part I of the Police Act 1892 to be a member 
of the Police Force of Western Australia”.  This definition applies to all legislation in 
the State. 

2.45 While police auxiliary officers are not police officers,56 they do have all of the powers, 
duties, obligations, authorisations, exemptions and exceptions which apply to police 
officers or members of the Police Force under any legislation apart from the Police 
Act 1892.  However, the document appointing a police auxiliary officer57 or the 
relevant written law may explicitly provide otherwise.58  The Bill does not explicitly 
prohibit police auxiliary officers from exercising the proposed stop and search powers.  
Therefore, police auxiliary officers will be able to exercise these proposed powers 
unless their individual appointing documents state otherwise. 

2.46 However, the WA Police maintained that police auxiliary officers will not be able to 
exercise the proposed stop and search powers.59  Further, the Commissioner of Police 
stated that: 

Auxiliary officers will not be allowed to work in the front line.  They 
will not be on the streets at all.60 

                                                 
55  Submission No 5 from Hon Giz Watson MLC, 13 January 2010, p7; and Submission No 9 from Ms 

Adele Carles MLA, 18 January 2010, p3. 
56  Section 38I of the Police Act 1892. 
57  Which is issued by the Commissioner of Police:  Explanatory Memorandum for the Police Amendment 

Bill 2009, p3. 
58  Section 38H of the Police Act 1892. 
59  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p3. 
60  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p49; and Mr Russell Armstrong, General President, WA Police Union of Workers, 
Transcript of Evidence, 9 February 2010, pp24-25. 
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2.47 The WA Police Union of Workers (Police Union) was of the same view.  The 
following exchange occurred during the hearing with the Police Union: 

Mr Armstrong:  My understanding is that auxiliary officers will not 
be walking the beat.  They will be backroom people.  They will be 
dealing with custody, driving vehicles, transporting drugs, property 
or whatever to certain locations and doing the backroom jobs.  My 
understanding, and the guarantee, is that these auxiliary officers will 
not be out in the street taking the job of sworn police officers.  

Hon KATE DOUST:  They will not in any circumstance be 
conducting stop and search, as far as you know?  

Mr Armstrong:  It has not been proposed at all.  

Hon ALISON XAMON: … Mr Armstrong, you are not ruling out the 
possibility that auxiliary officers will still have the power to undertake 
stop and search?  They may not be put in operational situations 
where that would occur, but they will have that power, is that 
correct?  

Mr Armstrong:  Auxiliary officers will have limited powers.  That will 
be confined to watch-houses and lockups and the backroom area.  
They will not actually be dealing with walking the beat or anything 
like that.  We would strongly oppose auxiliary officers taking the role 
of a sworn police officer out in the street as we have seen in the UK.61   

Committee Comment 

2.48 Notwithstanding the views of the Commissioner of Police and the Police Union, there 
is nothing in the Bill or the Act prohibiting police auxiliary officers from exercising 
the proposed stop and search powers.  In the absence of such express prohibition, 
police auxiliary officers will have the power to stop and search people and vehicles 
under proposed section 70A of the Act unless their individual documents of 
appointment state otherwise.  This issue is discussed further in paragraphs 5.2 to 5.3 
of this Report. 

 

Finding 5:  The Committee finds that, subject to their individual appointing 
documents, police auxiliary officers will be able to exercise the stop and search powers 
proposed by the Criminal Investigation Amendment Bill 2009. 

                                                 
61  Mr Russell Armstrong, General President, WA Police Union of Workers, Hon Kate Doust MLC, 

participating Member of the Legislative Council on 9 February 2010, and Hon Alison Xamon MLC, 
Member of the Standing Committee on Legislation, Transcript of Evidence, 9 February 2010, pp24-25. 
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How a Proposed Stop and Search will be Conducted 

2.49 Proposed section 70A authorises police officers to conduct basic searches of people.62  
As such, the powers prescribed in sections 63 and 65 of the Act and the rules 
governing basic searches provided in sections 10, 70 and 71 of the Act, apply to the 
proposed stop and search powers (see paragraphs 2.12 to 2.21 in this Report). 

2.50 Section 71 requires the searching police officer to be of the same gender as the person 
being searched, if practicable.  The WA Police gave evidence as follows: 

Mr Penn:  It comes down to issues of practicality, one being how 
readily we might be able to get hold of a female police officer.  If 
there is a need to have that search conducted expeditiously and we 
cannot get hold of a female officer for, say, a period of time, then it 
might not be practical to wait until that female officer attends in order 
to conduct a search.  … 

Mr Budge:  And the scenario that Mr Penn has just put is unlikely in 
the metropolitan area, or close to the metropolitan area.  That section 
about where it is practicable, because of the geographic area that 
Western Australia is, is particularly put into legislation to allow for 
those practicalities that occur in remote Western Australia.63 

2.51 The Premier and the Minister for Police have made public comments which suggest 
that the basic searches which will occur under the proposed stop and search powers 
will be confined, at least in the first instance, to the use of metal detector arches and 
wands.64  For example, the Minister for Police explained that: 

in designated areas between certain hours people may be liable to a 
non-intrusive search by police officers using a metal detector to 
ensure that they are not carrying weapons. 

… 

                                                 
62  Clause 5 of the Criminal Investigation Amendment Bill 2009 (proposed section 70A(4) of the Criminal 

Investigation Act 2006). 
63  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

and Superintendent Gary Budge, Western Australia Police, Transcript of Evidence, 2 February 2010, p7. 
64  For example, Hon Colin Barnett MLA, Premier, Transcript - 6PR Mornings with Simon Beaumont, 12 

October 2009, p7; Hon Colin Barnett MLA, Premier, Transcript - 6PR Mornings with Simon Beaumont, 
11 November 2009, p1; Hon Colin Barnett MLA, Premier, Transcript - Stateline WA, 26 February 2010, 
p2; Hon Colin Barnett MLA, Premier, Parliament of Western Australia, Legislative Assembly, 
Parliamentary Debates (Hansard), 11 November 2009, p8835; Hon Robert Johnson MLA, Minister for 
Police, Parliament of Western Australia, Legislative Assembly, Parliamentary Debates (Hansard), 11 
November 2009, p8860, and 12 November 2009, pp8946, 8953, 8955 and 8956. 
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A police officer may feel it necessary to go a bit further and ask 
somebody to remove his or her jacket.  I will give an example.  If a 
police officer waves his wand over a person and it beeps, and the 
police officer has a concern that that person might be carrying a 
weapon in his or her jacket, the police officer might ask that person to 
take his or her jacket off.  The police officer would have the power to 
check the jacket pockets to see whether they were concealing a knife 
or a gun.  If nothing is found or it is a bunch of keys or whatever else, 
that person would go on his or her way.65 

2.52 In a later example, the Premier stated as follows: 

a lot of the debate [on the Bill] has been about that intrusive nature 
[of the proposed stop and search powers].  I just want to reassure 
people two things; the search will be a metal detector or walking 
through an arch as you would do at an airport[66] - not obtrusive 
[sic].  The search, if it is applied, would only apply late at night, in the 
early hours [of] the morning in a designated area, parts of 
Northbridge is the obvious example.  Why?  Because the police know 
there are significant numbers of people walk around with knives and 
other weapons; that’s what it’s about.67 

2.53 However, the definition of a basic search in the Act incorporates more than this:  for 
example, it can involve a ‘frisk search’68 and the removal of the person’s outer 
clothing to facilitate the frisk search (refer to paragraphs 2.12 to 2.21 in this Report). 

2.54 The WA Police indicated that metal detector arches and wands would be the most 
efficient tools for the preliminary searching of people for hidden metallic weapons.  
However, due to resource constraints, these tools were most likely to be available only 
in the metropolitan areas and large regional centres: 

An arch is only a preliminary device to indicate whether someone has 
a significant piece of metal in their possession.  We are talking about 
metallic weapons, because it would obviously not pick up a baseball 
bat, even if it could be secreted.  An arch is a way of making an initial 
discrimination.  … The first response from the police would be to ask 
someone to turn out his pockets or to show us what is under his coat, 
or something like that.  I am not an expert in these areas, but it may 

                                                 
65  Hon Robert Johnson MLA, Minister for Police, Parliament of Western Australia, Legislative Assembly, 

Parliamentary Debates (Hansard), 12 November 2009, pp8955-8956. 
66  The Committee noted that airport searches can also include frisk or ‘pat-down’ searches. 
67  Premier, Transcript - Stateline WA, 26 February 2010, p2. 
68  This means “to quickly and methodically run the hands over the outside of the person’s clothing”:  

section 3(1) of the Criminal Investigation Act 2006. 
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be that the second level of screening is like what we have at the 
airport; if someone sets the arch off, the wand is run over and the 
location of a piece of metal is found and we ask, “Could we have a 
look at what’s there, please?”  We may not even need to progress to a 
physical pat down search.  The other thing for us is that it needs to be 
a very efficient, quick method, because obviously a lot of people going 
through will not be carrying weapons, so we do not want to be 
bogged down doing pat down searches of everyone in the area, 
because we do not have the resources or the time, and it is not useful.  
We would be looking for one particular thing, and there would then 
be maybe another level of wand search.  We would then ask the 
person to produce whatever is there, and if he does not produce it, we 
might have to move on to a pat down type of scenario. 

… 

We cannot always guarantee that an arch will be used, but I am 
talking about screening in an area where there are lots of people and 
lots of police, and a lot of police infrastructure, like Perth or any of 
the main towns around Western Australia.  In the more remote 
locations, an arch may not be available for the application of this 
particular power for this particular reason, and we may have to 
resort to some other means.  It may be that we can get wands out to 
lots of those places. 

… 

… If we are searching particularly for metal then the most efficient 
way of doing that is to use an arch or a wand if we have them at our 
disposal.  That is the most efficient way of doing it.69 

2.55 There are currently no metal detector arches available for use by the police in Western 
Australia, although they do have the use of approximately 25 metal detector wands in 
the Perth area.70  The Commissioner of Police indicated to the Committee that the 
proposed stop and search powers will not be utilised until a sufficient number of metal 
detector arches are available: 

Dr O’Callaghan:  We need metal detection equipment.  We do not 
want to go out and start patting people down because we do not have 
metal detection equipment; that is not going to occur.  The metal 

                                                 
69  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, pp27-28. 
70  Dr Karl O’Callaghan, Commissioner of Police, and Mr Stephen Brown, Assistant Commissioner, 

Metropolitan Region, Western Australia Police, Transcript of Evidence, 10 March 2010, p56. 
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detection arches will not be purchased until money has been 
provided, and that process will have to occur at some stage before we 
actually use the legislation. 

Hon SALLY TALBOT:  What sort of number will you be knocking on 
the Treasurer’s door with? 

Dr O’Callaghan:  I do not know what they are, but we will have to 
work within the number that we have; whether that is half a dozen or 
10 to start with.  I would imagine that with most of these capital 
purchases there is an incremental build.  We will not go out and buy 
100 all at once; we will buy some, and then the next year add to that 
and expand.71 

Committee Comment 

2.56 Although the Premier and the Minister for Police have assured the public that they 
expect searches to be limited to metal detector arches and wands, the proposed powers 
can involve searches of a more intrusive nature, for example, a frisk search.  This 
issue is discussed further in paragraphs 4.79 to 4.81 in this Report. 

2.57 The Committee was of the view that, due to limited resources, stops and searches 
conducted under the proposed powers, as with existing police stop and search powers, 
will be likely to: 

• involve frisk searching of individuals, possibly by police officers who are of 
the opposite sex to the individuals.  The Committee was concerned that this 
may mean that it will be difficult for police officers to achieve the objectives 
of sections 70(3)(b)72 and 7173 of the Act when carrying out stops and 
searches, including those conducted under the proposed powers; and 

• be conducted by relatively inexperienced police officers without the 
supervision of more senior police officers in the context raised by the 
Commissioner of Police (the issue of supervised use of the proposed stop and 
search powers is discussed in paragraphs 6.23 to 6.26 in this Report).74 

2.58 Regional areas may be more susceptible to these issues than metropolitan areas due to 

                                                 
71  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, and Hon Dr Sally Talbot MLC, 

Deputy Chair, Standing Committee on Legislation, Transcript of Evidence, 10 March 2010, p57. 
72  Basic searches and strip searches must not be any more intrusive than is reasonably necessary in the 

circumstances.  Refer to paragraphs 2.12 to 2.21 in this Report for a discussion on basic searches. 
73  If practicable, basic searches must be conducted by a person of the same sex as the person being 

searched.  Refer to paragraphs 2.12 to 2.21 in this Report for a discussion on basic searches. 
74  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 10 

March 2010, pp18, 19 and 35. 
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the smaller pool of police officers available to draw on when required.   

2.59 Notwithstanding that the Committee was advised that the implementation of the Bill 
will be cost-neutral,75 (the question of resourcing is discussed at paragraphs 6.27 to 
6.31 in this Report) the Committee recognised that capital expenditure will be required 
before the proposed powers can be exercised in the way outlined by the Commissioner 
of Police, the Premier and the Minister for Police. 

Maximum Duration of Designation of an Area 

2.60 An area may be designated by being prescribed for up to 12 months or declared for 
up to two months.76  The Committee noted that these are maximum periods.  The WA 
Police advised that, in practice, the period of designation is likely to be interrupted; 
that is, only certain times of the day are likely to be prescribed or declared, depending 
on what is informed by police intelligence.77  The issues associated with the maximum 
periods of designation and the desirability of legislatively limiting the periods and 
frequency for which areas can be designated are discussed in paragraphs 4.58 to 4.63 
and paragraphs 4.109 to 4.113 in this Report, respectively. 

Publication Requirements for a Designation 

2.61 The prescription or the written record of the declaration of an area must be published 
in the Western Australian Government Gazette.78  This requirement for gazettal is an 
inherent feature of regulations, as is the requirement for regulations to be tabled in 
Parliament.79 

2.62 Conversely, the requirement for the gazettal of declarations is specifically provided 
for in clause 5 of the Bill (proposed section 70B(5) of the Act), although the validity 

                                                 
75  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 10 March 2010, p56; and Mr Malcolm Penn, Executive 
Manager, Legislative Services, Legal and Legislative Services Directorate, Western Australia Police, 
Transcript of Evidence, 19 May 2010, p14. 

76  Clause 5 of the Criminal Investigation Amendment Bill 2009 (proposed sections 70A(2) and 70B(4) of 
the Criminal Investigation Act 2006). 

77  For example, Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of 
Evidence, 10 March 2010, pp3, 5 and 6; and Mr Malcolm Penn, Executive Manager, Legislative Services, 
Legal and Legislative Services Directorate, Western Australia Police, Transcript of Evidence, 2 February 
2010, p11. 

78  With respect to regulations, see section 41 of the Interpretation Act 1984.  With respect to declarations, 
see clause 5 of the Criminal Investigation Amendment Bill 2009 (proposed section 70B(5) of the 
Criminal Investigation Act 2006). 

79  Sections 41 and 42 of the Interpretation Act 1984. 
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of the declaration is not affected by a failure to comply with this requirement.80  This 
issue is discussed later in this Report at paragraphs 4.117 to 4.122. 

2.63 Other potential forms of publicising the prescription or declaration of areas are 
discussed at paragraphs 4.35 to 4.49 in this Report. 

How an Area would be Chosen for Designation 

2.64 Although proposed sections 70A and 70B of the Act do not prescribe any criteria 
which must be satisfied before an area is prescribed or declared, the WA Police 
advised the Committee that, as a matter of policy, the following factors might be 
considered: 

• the nature of activities that take place in the area; 

• whether or not alcohol or drugs and [sic] frequently 
consumed in the area; 

• whether or not there is a propensity for person [sic] to carry 
weapons in the area; 

• whether there is a propensity for violence in the area; and 

• the risk to the general public or [sic] a person carrying a 
weapon or dangerous article in the area.81 

2.65 Proposed section 70B(3) provides that a declared area must not be larger than is 
reasonably necessary, having regard to the reasons for making the declaration. 

2.66 The WA Police emphasised that, in selecting an area for prescription or declaration, it 
will be focusing on the characteristics of the area in question, not targeting groups of 
people.82  For example, if the Executive Government was considering the prescription 
of Northbridge under proposed section 70A(1)(a): 

it may be that the government asks us to look at whether there is any 
merit in declaring a part of Northbridge and asks us to look at 
various issues that might have taken place, such as the antisocial 
behaviour over a period of time, and we might present that to the 
government and say, “This is the information you have asked for.”  
The government might then decide it wants some regulations drawn 

                                                 
80  Clause 5 of the Criminal Investigation Amendment Bill 2009 (proposed section 70B(5) of the Criminal 

Investigation Act 2006). 
81  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, pp5 and 8. 
82  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 2 February 2010, p15. 
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up to cover that particular area.  From that point of view, some of 
those are pretty much in the government’s hands as to whether they 
want us to look at particular areas and to look at the incidents of 
violence or drug offences and weapons offences in that area, to give 
the government some information as to whether it thinks, for example, 
that regulations ought to be made.83 

2.67 However, some scenarios raised by the WA Police in the course of evidence as to the 
necessity for the proposed powers plainly focused on the characteristics of categories 
of people.  This is discussed in further detail in paragraphs 3.133 to 3.138 in this 
Report. 

2.68 In the context of attempting to prevent or deter knife crime with the use of the 
proposed stop and search powers, the Commissioner of Police assured the Committee 
that he would need to be convinced of a significant problem with knife crime in an 
area before he would even consider seeking the declaration of an area under proposed 
section 70B.84  When policing large-scale events, the Commissioner of Police 
indicated that he: 

would have to be convinced that there is a significant threat of harm 
being done to people at a particular event before we would move to 
want to use the stop-and-search powers.  I have never heard of it for 
the Royal Show.  I have never heard of it for the Big Day Out.  There 
have been some issues with drugs, but I do not think that would 
necessarily justify it, because you could get around that scenario with 
sniffer dogs anyway. 

… 

… if there was a particular event going on where we knew there was 
a significant level of the threat of criminal damage or serious 
criminal damage, we may seek to convince someone that we need the 
powers. I cannot envisage that sort of scenario in the types of things 
that you have been talking about, because a civil protest is not the 
same as a protest where people go and cause widespread damage and 
they assault each other.  … We would not seek—I certainly as 
commissioner would not seek—to use the stop-and-search powers in 
that sort of space.85 

                                                 
83  Ibid, p33. 
84  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 10 

March 2010, p39. 
85  Ibid, pp39-40. 
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2.69 The WA Police also advised the Committee that the police manual will be updated to 
include the criteria which district superintendents ought to consider before preparing 
and presenting a proposal to the Commissioner of Police for an area to be declared.86  
Although this advice was given with regard to the declaration of areas, the Committee 
would expect these criteria to inform the Commissioner’s advice to the Minister for 
Police regarding the prescription of an area by regulation.  

2.70 At the time of this inquiry, the WA Police had not yet identified any public places for 
prescription or declaration in anticipation of the passing of the Bill: 

Mr Budge:  We have not proposed any areas.  If the legislation were 
passed, we would have to undertake some very rigorous statistical 
analysis and information gathering.  

Hon JOCK FERGUSON:  So you have not already done that? 

Mr Budge:  No, we have not.  

Mr Penn:  The reason for that is there are no proposals at this stage 
for any particular area to be subject to a declaration or regulations to 
be made. We are not looking at any particular area at this point in 
time.87 

Committee Comment 

2.71 The decision to declare any area depends on how a Commissioner of Police chooses to 
exercise his or her discretion.  A decision by the Minister for Police to prescribe an 
area by regulation would ideally be informed by the advice of the Commissioner of 
Police.  Notwithstanding the assurances of the Commissioner and other WA Police 
officers, the police manual is a non-binding internal document which can be changed 
without notice or external scrutiny.  Accordingly, the decision to designate an area and 
the extent of the designation will largely be at the discretion of the Commissioner of 
Police. 

2.72 As there are no statutory criteria for the designation of an area, there is nothing to 
prevent, for example, the designation of areas where certain public events, including 

                                                 
86  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 2 February 2010, pp15 and 35. 
87  Superintendent Gary Budge, Western Australia Police, Hon Jock Ferguson MLC, participating Member 

of the Legislative Council on 2 February 2010, and Mr Malcolm Penn, Executive Manager, Legislative 
Services, Legal and Legislative Services Directorate, Western Australia Police, Transcript of Evidence, 2 
February 2010, p13.  See also, Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 
2010, Enclosure, p5; and Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and 
Legislative Services Directorate, Western Australia Police, Transcript of Evidence, 2 February 2010, 
pp33-34. 
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lawful protests and industrial action, are proposed to be held. 

2.73 The Committee considered that the Bill should articulate the criteria governing any 
decision to designate an area.  The issues associated with the bases for prescribing and 
declaring areas and the desirability of legislative limitations upon the discretion to 
designate areas are discussed at paragraphs 4.17 to 4.28 and paragraphs 4.29 to 4.34 in 
this Report. 

Specific Location of the Proposed Stops and Searches 

2.74 The Committee was advised that, other than prescribing or declaring a whole suburb, 
the police may want to exercise the proposed stop and search powers in and around, 
for example, the public transport system: 

maybe at specific stations at specific times, and these times and these 
stations and these locations would be driven by the intelligence that 
we hold.  So there is no point in doing just a random stop-and-search 
at any railway station around Perth at any time of the day.  They 
would have to be specifically targeted to when we know those types of 
offences are occurring and only for that defined period.88 

2.75 Hon Giz Watson drew the Committee’s attention to a concern that the proposed stop 
and search powers could be exercised in homeless shelters, if such places fall within 
the definition of ‘public place’ under the Act89 and a particular homeless shelter is 
located within a prescribed or declared area.  If that is the case, Homelessness 
Australia advised Hon Giz Watson of its concern that the privacy of shelter clients 
would be compromised, and young homeless people may be discouraged from 
accessing shelter services and be more mistrustful of youth workers.90  When the 
Committee queried whether homeless shelters could constitute a ‘public place’ for the 
purposes of the Act, and therefore, the Bill, the WA Police advised that the answer 
was not clear: 

Mr Penn:  … the police would be able to conduct a search only in 
public places within that [prescribed or declared] area.  So if you took 
the Northbridge area as an example, there are a number of private 
residences that might potentially be in that area.  The legislation will 

                                                 
88  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 10 

March 2010, p5. 
89  ‘Public place’ includes “(a) a place to which the public, or any section of the public, has or is permitted 

to have access, whether on payment or not; (b) a place to which the public has access with the express or 
implied approval of, or without interference from, the occupier of the place; and (c) a school, university 
or other place of education, other than a part of it to which neither students nor the public usually has 
access”:  section 3(1) of the Criminal Investigation Act 2006. 

90  Submission No 5 from Hon Giz Watson MLC, 13 January 2010, pp1-2. 
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not give the police the power to conduct searches in those private 
residences.  If the police felt that there was a need to conduct a search 
in a private residence, they would need to go through the normal 
process of getting a search warrant.  In answer to your question 
about a homeless shelter, the Criminal Investigation Act has quite a 
broad definition of what is a “public place”.  As to whether a 
homeless shelter would fit within that definition, I cannot 
categorically say whether it would or it would not.  It would depend 
on how the homeless shelter was managed, and who actually had 
access to that place and under what conditions, as to whether it would 
fit within the definition of a “public place” under the Criminal 
Investigation Act, and therefore whether, if it was in a prescribed 
area, the police would be able to exercise those powers.  

Hon ALISON XAMON:  So the police would not necessarily be able 
to carry out those powers? 

Mr Penn:  No.  As I say, it would depend on whether it did fit within 
that definition.  If we had more details of a particular homeless 
shelter, we could seek some legal advice as to whether that particular 
place did fit within the definition of a “public place” under the act, 
and therefore whether the police would be able to exercise those 
powers.  But certainly places like restaurants and nightclubs are 
public places, so if those types of venues were within a prescribed 
area, the police would be able to exercise those powers in those 
venues.91 

Committee Comment 

2.76 The Committee recognised that homeless shelters and other places with similar 
characteristics may fall within the definition of a public place and therefore, when 
located within a prescribed or declared area, may be a place in which police officers 
can exercise the proposed stop and search powers. 

2.77 A majority of the Committee (comprised of Hons Mia Davies, Dr Sally Talbot and 
Alison Xamon MLCs) was of the view that this potential outcome is of concern 
because homeless shelters, refuges and crisis centres are places where vulnerable 
people go to seek assistance and therefore, these places should not be subject to 
compulsory police stop and search powers with no requirement for reasonable 
suspicion, consent, arrest or a search warrant. 

                                                 
91  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, and Hon Alison Xamon MLC, Member of the Standing Committee on 
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2.78 However, a minority of the Committee considered that, as such places are currently 
subject to police powers of stop and search, they should not be specifically excluded 
from the operation of the proposed powers.  They, too, could be the scene of potential 
outbreaks of violence and ought not become sanctuaries for those seeking to carry 
weapons in public.  The occupants of shelters and like places ought to be entitled to 
protection equal to that available to other members of the public.   

2.79 The subject of exempting certain places from the operation of the Bill, should it be 
passed, is dealt with at paragraphs 4.17 to 4.28 in this Report. 

IS THE BILL MODELLED ON ANY OTHER LEGISLATION? 

2.80 The Committee considered a range of similar police stop and search powers (that is, 
powers which do not require arrest, a search warrant or reasonable suspicion) in 
existing Western Australian, Victorian, New South Wales and United Kingdom 
legislation in an effort to draw on experience with these powers to date.  The findings 
of the Committee are summarised in a comparison table which is attached as 
Appendix 5.  The table provides a comparison of some of the major features of 
relevant legislation in each jurisdiction. 

2.81 Despite the fact that there are examples of statutory police powers of stop and search 
in other Australian jurisdictions92 and the United Kingdom which are similar to the 
powers proposed by the Bill, the Committee was advised that the Bill was not 
modelled on any existing legislation in other jurisdictions.93  However, it appeared that 
the WA Police had considered legislation in other jurisdictions when preparing its 
proposal for the Bill: 

We were looking at the context in which some of those laws have 
come about.  Some of the laws in New South Wales have certainly 
come about as a result of the Cronulla riots, so we were conscious 
that maybe some of those laws had a different driver to them, but we 
still looked at them and notwithstanding what might have been the 
drivers for those laws to take place in those other jurisdictions, we 
looked at what exactly those laws provided for and asked whether it 
was something we might want to consider.94 

2.82 Although the United Kingdom’s experience with similar stop and search powers is the 
most extensive out of all the jurisdictions considered by the Committee, the WA 

                                                 
92  Note that the relevant Victorian provisions only commenced operation on 16 December 2009 and were 

amended in 22 August 2010:  see item 2 of the comparison table in Appendix 5. 
93  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p1. 
94  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 2 February 2010, p22. 
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Police advised that the United Kingdom experience did not have a bearing on the 
preparation of the Bill.95 

Committee Comment 

2.83 From its research into the above jurisdictions, it was apparent to the Committee that 
the Bill is not unique in Australia or internationally in dispensing with the usual 
requirement for consent, arrest, search warrants or reasonable suspicion before a 
police stop and search can be conducted.  However, the Committee found it is rare to 
dispense with such requirements.  

 

Finding 6:  The Committee finds that, in an Australian and international context, the 
Criminal Investigation Amendment Bill 2009 is not unique in proposing to allow police 
officers to stop and search people and vehicles without consent, arrest, a search 
warrant or reasonable suspicion.  However, this sort of statutory power appears to be 
rare among common law jurisdictions. 

 

CONSULTATION ON THE BILL 

2.84 The WA Police advised the Committee that the following organisations were 
consulted in the preparation of the Bill:  the WA Police, the Office of the Attorney 
General and the Premier’s Office, through the Office of the Minister for Police.96   

Committee Comment 

2.85 Given the nature of the Bill and the experiences of other jurisdictions when they 
introduced similar legislation, the Committee considered that wider consultation 
should have occurred.  However, the Committee regarded this inquiry as an 
opportunity, albeit late in the legislative process, for interested individuals and 
organisations to provide their views on the Bill. 

URGENCY OF THE BILL 

2.86 When queried about the urgency of the Bill, the WA Police provided the following 
response: 

I suppose that it is urgent in the context of, as Superintendent Budge 
mentioned, there is a crime prevention and deterrent aspect to this.  
Certainly if the legislation was enacted in the immediate future, I 

                                                 
95  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 10 

March 2010, p37. 
96  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p1. 
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certainly think that the government would then probably be looking at 
what areas ought to be declared to try to maybe clean up some of 
those areas and make them safer for people to go into them.  I am just 
surmising that that might be in the government’s mind.  I think that 
from that perspective, the government is probably keen to get the 
legislation through so that if they would want to enact these powers, 
then they could do so, but there is certainly nothing that we have been 
directed to do at this stage to address it.97 

 

                                                 
97  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 2 February 2010, p34. 
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CHAPTER 3 
POLICY OF THE BILL 

STATED POLICY OF THE BILL 

3.1 According to the Second Reading Speech, the Bill is a response to: 

an increasing concern by government, police and the community in 
relation to the proliferation of weapons and the increasing number of 
incidents of violence and antisocial behaviour in entertainment 
precincts.98 

3.2 The Committee was advised that the general policy for the Bill was conceived in 
2006: 

At the time we were concerned about increasing detections of 
weapons carriage on the public transport system.  That is where the 
genesis of this discussion started.  … Specifically, at that time, we 
spoke about people coming on and off trains—not buses and things 
like that.99 

3.3 Specific instructions to identify ways in which the police could enhance their powers, 
including powers of stop and search, were given in November 2008.100 

3.4 The policy of the Bill is expressed in the Second Reading Speech: 

As a result of this [the concern referred to in paragraph 3.1], it has 
been identified that powers of search need to be extended to enable 
police officers to stop and search people and vehicles in these areas 
without the consent of the person and without the need for the usual 
reasonable suspicion test.101 

3.5 Researchers for the United Kingdom’s Home Office have previously identified six 
policing goals which are most commonly relied upon as the perceived benefits of 
police stop and search powers.  These goals are crime prevention, crime detection, 

                                                 
98  Hon Peter Collier MLC, Minister for Energy, Parliament of Western Australia, Legislative Council, 

Parliamentary Debates (Hansard), 17 November 2009, p9059. 
99  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 10 

March 2010, p2. 
100  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 2 February 2010, pp17-18. 
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crime disruption, crime deterrence, order maintenance and intelligence gathering.102  
During this inquiry, the WA Police and the Police Union made reference to at least 
some of these goals, citing crime prevention103, crime detection, crime disruption and 
crime deterrence104 as the perceived benefits of the Bill. 

EVIDENCE OF THE NEED FOR THE BILL 

3.6 Several submitters contended that there is no evidence that the stop and search powers 
proposed by the Bill are required.105  Their contention was based on a range of 
assertions, including the following: 

• The Government had failed to provide any statistics or research to confirm its 
claim that there has been a proliferation of weapons and an increase in 
incidents of violence and anti-social behaviour in entertainment precincts. 

• The Government had failed to provide any research or evidence of 
consultation to substantiate its claim that there is increasing community 
concern about the above apparent problems. 

• The Government had failed to demonstrate how the current laws are 
inadequate for combating the above apparent problems. 

3.7 Dr Frank Morgan, a criminologist and Director of the Crime Research Centre at the 
University of Western Australia, observed that the Bill has been introduced before the 

                                                 
102  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 

Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000. 

103  Mr Russell Armstrong, General President, WA Police Union of Workers, Transcript of Evidence, 
9 February 2010, p3; and Superintendent Gary Budge, Western Australia Police, Transcript of Evidence, 
2 February 2010, pp24 and 25. 

104  Mr Russell Armstrong, General President, WA Police Union of Workers, Transcript of Evidence, 
9 February 2010, p3; and Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, 
Transcript of Evidence, 10 March 2010, pp3, 6 and 7. 

105  For example, Submission No 5 from Hon Giz Watson, 13 January 2010, p2; Submission No 6 from 
Search for Your Rights, 16 January 2010, p5; Submission No 7 from the Commissioner for Children and 
Young People, 18 January 2010, p1; Submission No 9 from Ms Adele Carles MLA, 18 January 2010, p2; 
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Service of Western Australia Inc, 22 January 2010, p3; Submission No 24 from Ms Gaibrielle Jane 
Walker, received 10 February 2010, p1; Submission No 25 from Street Law Centre WA Inc, received 
23 February 2010, p3; and Submission No 26 from Mr Simon Woodings, 24 February 2010, pp1 and 2. 



SIXTEENTH REPORT CHAPTER 3: Policy of the Bill 

 37 

operation and effectiveness of the Act has been reviewed.106  This review of the 
operation and effectiveness of the Act is due to occur as soon as is practicable after 
1 July 2012,107 but can happen sooner.  Dr Morgan was of the view that the use and 
effectiveness of the current stop and search powers should be assessed systematically 
before any new powers are introduced.108 

3.8 With respect to concerns about the proliferation of weapons, violence and anti-social 
behaviour in entertainment precincts, the WA Police testified that: 

The levels of violence and antisocial behaviour in Perth and 
Northbridge are the highest levels in the state.  It causes us concern. 
The levels of weapons-related offences in those two areas cause us 
some concern.  We accept that those statistics we have in front of us 
are a percentage of the number of people who would be in possession 
of weapons within those areas.  I would not hazard a guess at what 
percentage, but the fact that we are seizing that amount of weapons is 
a clear indication to us that there are a number of people who are 
entering those areas in possession of dangerous and offensive 
weapons.  The levels of assault in Perth and Northbridge are the 
highest in the state.  People in possession of weapons are likely to use 
those weapons when conflict or aggression occurs, on many 
occasions with devastating consequences, be they fatal or very 
serious, and that is a concern to us.109 

3.9 However, with respect to the carriage and potential for the use of weapons, Associate 
Professor David Indermaur, a criminologist with the Crime Research Centre, 
University of WA, gave evidence that: 

many young men, for example, will conceal a pocket-knife or a small 
knife on them because they have had a difficult interpersonal situation 
in the past and they feel like they need a little bit more defence, if you 
like.  A lot of young men perhaps carry around a weapon like this—
we are talking about young men between the ages of about 13 and 
16—and they might carry this so-called weapon on them for a kind of 
comfort and reassurance and never use it.  In fact, I suspect most 

                                                 
106  Associate Professor Dr Frank Morgan, Director, Crime Research Centre, University of Western Australia, 

Transcript of Evidence, 5 May 2010, pp17 and 21; Email from Dr Frank Morgan, Director, Crime 
Research Centre, University of Western Australia, 6 May 2010, Attachment 1, pp1 and 2. 

107  Section 157 of the Criminal Investigation Act 2006. 
108  Email from Dr Frank Morgan, Director, Crime Research Centre, University of Western Australia, 6 May 

2010, Attachment 1, p1. 
109  Superintendent Gary Budge, Western Australia Police, Transcript of Evidence, 2 February 2010, p25. 
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young men who carry weapons like this for those purposes would 
never use that weapon.110 

3.10 The Children’s Commissioner for England has stated that:  

Our work over the year has shown that children and young people are 
significantly more likely to carry a weapon, most often for self-
protection, if they believe gun crime and knife crime are problems in 
their area.111 

…   

Most children or young people who have carried a knife or gun say 
that they have done so for protection or out of fear.  Of the four per 
cent of those aged 12 to 17 whom 11 MILLION’s survey found have 
carried a knife illegally, the reason given by the great majority was 
“for protection”, with “fear” being the next most common 
explanation.  In some cases, a perceived need for protection is linked 
to risks associated with criminal or anti-social activity, particularly in 
groups.  But whatever the reason, where young people believe that 
others are carrying weapons, this can raise the level of carrying 
within communities.112 

3.11 The WA Police conceded that the Bill was prepared without any research into, and 
without any attempt to address, the reasons why people carry weapons:   

Dr O’Callaghan:  … The fact is that we have not done any empirical 
research or sociological research as to the reasons why anyone 
would carry a weapon.  … I guess it is reasonable to assume what 
was said here before, that at least some people are carrying weapons 
as a perceived self-defence mechanism in case they come up with 
other people with knives on the streets.  That, of course, is not in itself 
a defence to committing an offence. 

The CHAIRMAN:  No.  It just might help inform strategies to attack 
the core reasons for that increase in the incidence of people carrying 
weapons.  If you understand why it is that they are doing it, you may 
be able to try to alleviate that problem and distract them from the 
necessity or — 

                                                 
110  Associate Professor David Indermaur, Crime Research Centre, University of Western Australia, 

Transcript of Evidence, 5 May 2010, p15. 
111  11 MILLION, Standing Together:  Principles to Reduce Children and Young People’s Involvement in 

Gun and Knife Crime, United Kingdom, 7 July 2009, p4. 
112  Ibid, p24. 
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Dr O’Callaghan:  Yes.113 

3.12 In February 2010, the Committee was advised that the December 2008 introduction 
and deployment of police initiatives in Northbridge, designed to address the root 
causes of a range of offences, have coincided with what appear to be significant 
reductions in the levels of “volume crime”.114  Over the same period, the level of 
assaults and anti-social behaviour in Northbridge has remained steady, although more 
recent figures have been encouraging: 

Mr Budge:  …  Since my arrival there [Northbridge, which is part of 
the Perth District] in December 2008, we have put in place a range of 
initiatives to deal with the crime and antisocial behaviour aspects in 
the Northbridge entertainment precinct, including an improved 
service on the street and more police on the street; a re-look at the 
young people in Northbridge policy, which is commonly referred to as 
the curfew; looking at specific licensed premises that were the subject 
of large volumes of antisocial behaviour and violence in and about 
their premises, which has resulted in a licence being cancelled and a 
person being banned; taking a no-tolerance policy to violence and 
antisocial behaviour in the street; and a range of other initiatives.  At 
this stage we are seeing some encouraging signs in regard to 
Northbridge and in regard to volume crime. 

… 

Mr Budge:  At this time, when we were comparing last year to this 
year—I mean we are looking at financial years—we are having some 
encouraging results.  Robberies are down about 45 per cent in the 
area — 

… 

— which are violent offences committed against people.  We have 
burglaries and car theft down significantly.  In regard to car theft, 
down about 60 per cent, and burglaries as well.  In regard to stealing 
and damages offences, they are down quite significantly.  In regard to 
assaults, they are at the same level as last year.  We have not seen a 
significant drop or change in the report of assault statistics or the 

                                                 
113  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Hon Michael Mischin MLC, 

Chair, Standing Committee on Legislation, Transcript of Evidence, 10 March 2010, p55. 
114  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p2.  

According to the Western Australia Police’s Volume Crime Strategy 2008-2010, ‘volume crimes’ are 
those crimes that “cause the greatest impact on the community”.  In the strategy, burglary, robbery, 
stealing of vehicles and assaults were regarded as ‘volume crimes’:  Western Australia Police, Volume 
Crime Strategy 2008-2010, p2. 
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antisocial behaviour that is on the street.  While we are having an 
impact in regard to volume crime, we are not at this particular time 
having a lot of success in regard to the violence and antisocial 
behaviour that is on the street, although it is encouraging that the 
numbers are starting to drop now with some other initiatives being 
put in place.  

Hon ALISON XAMON:  Can I just ask briefly the sorts of initiatives 
that we are talking about?  

Mr Budge:  Sure.  We work quite strongly with the Department for 
Child Protection and Mission Australia in regard to the young people 
in Northbridge policy.  We recognise that the philosophy of taking 
them off the street was a good one because these children were in 
need of care and protection, and they were subjected to physical and 
moral danger whilst they were in Northbridge.  We certainly decided 
that there needed to be some more attention given to the families.  We 
have certainly been working with Mission Australia and the 
Department for Child Protection in stronger relationships and some 
more intense work with families, because these children come from 
some of the most challenged backgrounds imaginable.  

Hon ALISON XAMON:  So dealing with the root causes?  

Mr Budge:  Exactly, yes.  That is something we are still looking at.  
We are encouraged that it may have some impact into the future.  
Whether that is realised is something that we will only know into the 
future.115 

3.13 After the end of the 2009/2010 financial year, it was reported that there had been 
significant falls in the numbers of certain crimes in Northbridge when compared to the 
2008/2009 crime figures, as follows: 

• Non-domestic assault fell by ten per cent. 

• Burglary fell by 56 per cent. 

• Car theft fell by 59 per cent. 

• Violent robbery fell by 29 per cent. 

• Theft fell by 28 per cent. 

                                                 
115  Superintendent Gary Budge, Western Australia Police, and Hon Alison Xamon MLC, Member of the 

Standing Committee on Legislation,Transcript of Evidence, 2 February 2010, pp18-19. 
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• Damage complaints fell by 22 per cent.116 

3.14 Further evidence provided by the WA Police to support the need for the proposed stop 
and search powers were crime statistics showing that there has been a steady increase 
in the recorded number of offences involving weapons in the State from 1999/2000 to 
2008/2009: 

 
Table 2:  Total Number of Offences and Assault Offences Involving the Use of Weapons in 
Western Australia from 1999/2000 to 2008/2009 as Recorded by the Western Australia Police117 
 

 
 
Table 3:  Total Number of Offences Involving the Use of Weapons in Western Australia and 
Categorised by Public and Private Places from 1999/2000 to 2008/2009 as Recorded by the 
Western Australia Police118 
 

 
 

                                                 
116  L Eliot, ‘Big drop in children on streets’, The West Australian, 19 July 2010, p3. 
117  These statistics were tabled by the Western Australia Police during a hearing with the Committee on 10 

March 2010. 
118  These statistics were tabled by the Western Australia Police during a hearing with the Committee on 10 

March 2010. 
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Table 4:  Total Number of Assault Offences Involving the Use of Weapons in Western Australia 
and Categorised by Public and Private Places from 1999/2000 to 2008/2009 as Recorded by the 
Western Australia Police119 
 

 
 
Table 5:  Total Number of Offences Involving the Use of Weapons in Public Places in Western 
Australia and Categorised by Types of Public Places from 1999/2000 to 2008/2009 as Recorded by 
the Western Australia Police120 
 

 
 

                                                 
119  These statistics were tabled by the Western Australia Police during a hearing with the Committee on 10 

March 2010. 
120  These statistics were tabled by the Western Australia Police during a hearing with the Committee on 10 

March 2010. 
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Table 6:  Total Number of Assault Offences Involving the Use of Weapons in Public Places in 
Western Australia and Categorised by Types of Public Places from 1999/2000 to 2008/2009 as 
Recorded by the Western Australia Police121 
 

 

3.15 However, the WA Police conceded that this steady increase in the recorded number of 
offences involving weapons in the State from 1999/2000 to 2008/2009 could be in 
part attributed to factors other than merely more offending.  These factors include 
improved detection through an increase in the number of police officers, better 
policing methods, the introduction of closed circuit television and increased patronage 
on the public transport system: 

Mr Dawson:  Yes.  There are probably two other elements to that.  
One is obviously that the Public Transport Authority has been 
expanded to include the Mandurah–Peel extension, but in 2003 there 
was an added increase of 50 uniformed police, who are in addition to 
the Public Transport Authority officers who have police powers.  We 
have increased the numbers of police officers on the transport system 
to accommodate extra patronage on the trains, for instance. 

Dr O’Callaghan:  So I think it is fair to say that de facto you will get 
more weapons detections because you have got more police; and we 
have got a very strong focus on the transport system for just that 
issue.122 

… 

Dr O’Callaghan:  … The CCTV cameras give us is the ability to 
inquire into and resolve an issue, particularly where a serious assault 
has taken place in an area that has got CCTV coverage.  Certainly it 

                                                 
121  These statistics were tabled by the Western Australia Police during a hearing with the Committee on 10 

March 2010. 
122  Mr Christopher Dawson, Deputy Commissioner, and Dr Karl O’Callaghan, Commissioner of Police, 

Western Australia Police, Transcript of Evidence, 10 March 2010, p5. 
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has an effect on our ability to resolve an offence because we can see it 
taking place on CCTV. 

Mr Dawson:  … In fact, CCTV provides, quite frankly, excellent 
evidence in terms of an investigation after an offence because you 
have got digitally recorded evidence which can assist in the 
prosecution of a person by way of identifying both the individuals who 
were present and what actually took place.  But the other matter is 
using it for intelligence purposes, because if there is a large gathering 
of people, or if we can see that there is a build up of certain conduct 
taking place, we can deploy resources to go there.  So we very much 
welcome the expanded use of CCTV because it has been very effective 
in terms of both the detection and the prevention of crime in the first 
place.123 

… 

Dr O’Callaghan:  … between 2003, before the [extra] police came on 
the network, and 2004, when they did, there was an increase of 400 
[offences involving weapons on ‘transport’124] and the following year 
there was an increase of 500 [offences involving weapons on 
‘transport’].125 

… 

Hon ALISON XAMON:  … you have also given evidence that a lot of 
this coincided with increased numbers of police being provided to 
enable them to catch these people [who are carrying weapons].  Do 
you have any evidence, then, overall … of an increase in people 
carrying weapons, or perhaps is this reflective of more effective 
policing? 

Dr O’Callaghan:  It could be.  It could be the fact that there are more 
people travelling on the rail system, that the rail system is more 

                                                 
123  Dr Karl O’Callaghan, Commissioner of Police, and Mr Christopher Dawson, Deputy Commissioner, 

Western Australia Police, Transcript of Evidence, 10 March 2010, pp11-12. 
124  Refer to Table 2 above.  In that table, ‘Transport’ refers to bus stops, train stops, railway lines, marinas 

and harbours, public transport and the airports:  Email from Mr Malcolm Penn, Executive Manager, 
Legislative Services, Legal and Legislative Services Directorate, Western Australia Police, 24 March 
2010, p1. 

125  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 10 
March 2010, p12. 
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extensive than it was in the year 2000, that there are more police 
around doing more detection work.126 

3.16 The significance of the deployment of extra police officers on the public transport 
system is reflected in Table 5 and Table 6 above.  From 2003/2004 to 2008/2009, the 
category of ‘transport’127 had by far the highest incidence of assaults and total 
offences involving weapons in comparison to other public places.  There was a jump 
in the number of these offences on ‘transport’ in the three successive financial years of 
2003/2004, 2004/2005 and 2005/2006.  While these numbers have remained high ever 
since, they have not increased as dramatically.  The State-wide total numbers of 
offences involving weapons follows the same trend from 1999/2000 to 2008/2009, 
rising significantly in 2003/2004 to 2005/2006 (refer to Table 2 above) 

3.17 The Public Transport Authority’s Transperth figures (see Figure 1 below) also 
confirm that there has been a slow increase in the use of public transport since 
1969/1970, although there was a large jump in usage in the 1990s.  A large growth in 
patronage also occurred after the opening of the Mandurah train line in December 
2007.128 

 
Figure 1:  Total Boardings on Public Transport Authority’s Transperth Services from 1969/1970 
to 2008/2009129 
                                                 
126  Hon Alison Xamon MLC, Member of the Standing Committee on Legislation, and Dr Karl O’Callaghan, 

Commissioner of Police, Western Australia Police, Transcript of Evidence, 10 March 2010, p54. 
127  In that table, ‘Transport’ refers to bus stops, train stops, railway lines, marinas and harbours, public 

transport and the airports:  Email from Mr Malcolm Penn, Executive Manager, Legislative Services, 
Legal and Legislative Services Directorate, Western Australia Police, 24 March 2010, p1. 

128  Public Transport Authority, Government of Western Australia, Annual Report 2008-2009, p21. 
129  Ibid, p9. 
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3.18 The growth in the use of Transperth trains since 2004/2005 is reflected in Figure 2 
below. 

 
Figure 2:  Patronage on Public Transport Authority’s Transperth Trains from 2004/2005 to 
2008/2009130 
 

3.19 According to the Police Union, there are anecdotal reports from its members who 
work on the front-line in “high profile” areas, such as Northbridge, that these areas 
are “known ‘after hours’ trouble spots”131 and are experiencing increases in the levels 
of violence and weapons carriage. 

3.20 The growth in the number of offences involving weapons may also be partly explained 
by a general increase in the State’s population, both transient and permanent, over the 
last ten financial years, particularly during the ‘mining boom’ in the mid-2000s.  
Although the number of these offences has increased, the Committee saw no 
evidence that the rate of offences (for example, the number of offences per capita) has 
also increased.  The Committee noted that even if the rate of offences has risen, it may 
not have done so in proportion to the increase in population. 

3.21 Associate Professor Indermaur was of the view that a “very thorough analysis of 
weapon carrying”132 would need to be conducted before he could confirm whether 
there has been an escalation of such activity, saying: 

My experience is that people usually make statements about this, but 
that there is not enough of a critical audience in Western Australia to 

                                                 
130  Ibid, p22. 
131  Letter from Mr RL Armstrong, General President, WA Police Union of Workers, 2 March 2010, p1. 
132  Associate Professor David Indermaur, Crime Research Centre, University of Western Australia, 

Transcript of Evidence, 5 May 2010, p8. 
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subject such claims to scrutiny and to ask how that research was done 
and how you got your estimate of weapon carrying at times A, B, C 
and D.  That research would need to be done properly before we can 
make the claim that weapon carrying has increased.  What is a 
weapon?  A weapon can be anything from a kitchen knife to a 
machete.  You then need to say that we are comparing apples with 
oranges.  A lot more fine-grained analysis needs to be done on what 
we call a weapon.133 

3.22 Associate Professor Indermaur was also sceptical about claims that there has been an 
increase in violent crime in the State.  He advised the Committee that the best 
indicator for trends in violent crime is the rate of homicide, which has decreased in the 
past ten years: 

There may have been an increase [in violent crime] in specified 
areas, depending on the availability of alcohol, because alcohol is the 
biggest predictor of violent crime, and extended trading permits can 
cause a jump in certain areas at certain times.  Overall, the homicide 
rate in Western Australia has been coming down for the past 10 
years.[134]  That is a gold-standard indicator because we know about 
just about all the homicides that occur.  Crimes like assaults are 
subject to reporting behaviour.  When you look at the police report of 
assaults, you might see an increase in the police reported results, but 
that does not represent an increase in real results because for that we 
would need to look at all the assaults that have happened, which we 
do not have an adequate measure of.135 

3.23 Associate Professor Indermaur provided the following explanation for why some 
members of the community may support the Bill: 

Certainly it is my view that people overestimate their chances of 
victimisation.[136]  The legislation is being played out largely through 
individuals who are unlikely to be subject to this legislation.  It is 

                                                 
133  Ibid. 
134  This was confirmed during an address by the Honourable Chief Justice Wayne Martin to the Australian 

and New Zealand Society of Criminology, who stated that the indexed rates of reported homicides in 
Western Australia over the ten years ending 2008 had declined by about 40 per cent:  Address by the 
Honourable Chief Justice Wayne Martin, Chief Justice of Western Australia, to the Australian and New 
Zealand Society of Criminology Conference on 23 November 2009, Perth, Popular Punitivism - The Role 
of the Courts in the Development of Criminal Justice Policies, p18. 

135  Associate Professor David Indermaur, Crime Research Centre, University of Western Australia, 
Transcript of Evidence, 5 May 2010, p8.  See also, p10. 

136  This is supported by recent findings of the Australian Institute of Criminology:  L Roberts and D 
Indermaur, Australian Government, Australian Institute of Criminology, Research and Public Policy 
Series Report Number 101:  What Australians think about crime and justice:  results from the 2007 
Survey of Social Attitudes, 2009, ppix and 9. 
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about responding to fear.  I have studied, as I have mentioned, a lot 
about the public’s perceptions of crime.  Often support for legislation 
such as this is carried not on instrumental fears about what might 
happen to the individual who supports such legislation, but it is a 
symbolic act of supporting the police because of the kind of general 
loss of social power and so forth.  It would take a long time to go into 
the sociodynamics of that.  From a criminologist’s point of view, part 
of my role and our role is to bring clarity into the discussion so that 
we know exactly what we are talking about.  … public perceptions are 
largely driven not by personal experience with crime, but by 
perceptions of crime.  The understanding of and expectations about 
crime for the vast majority of people—much greater than 90 per cent 
of people in Western Australia—come from the media.137  (underlining 
added) 

3.24 Evidence from the WA Police confirmed Associate Professor Indermaur’s 
observations about the rate of homicide in the State.  Appendix 6 contains statistics 
from the WA Police showing the absolute numbers and rates of attempted murder, 
manslaughter and murder offences involving the use of weapons in Western Australia 
from 2000 to April 2010.  The Committee converted some of this information into the 
figures which appear below.  Figure 3 and Figure 4 below indicate that the numbers of 
attempted murder and manslaughter offences involving weapons generally increased 
between 2000 and 2004 and decreased after 2004.  The number of murders involving 
weapons was volatile and generally increasing leading up to 2004 and was lower and 
steadier from 2005 to 2009.  Figure 5 and Figure 7 below show that the majority of 
attempted murders and murders involving weapons tended to occur in dwellings, 
while Figure 6 below indicates that manslaughters involving weapons occurred 
slightly more often in non-dwellings. 

 

                                                 
137  Associate Professor David Indermaur, Crime Research Centre, University of Western Australia, 

Transcript of Evidence, 5 May 2010, pp7-8. 
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Number of Homicide Offences Involving Weapons in Western Australia
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Figure 3:  Number of Attempted Murder, Manslaughter and Murder Offences Involving 
Weapons in Western Australia from 2000 to 2009138 
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Figure 4:  Number of Attempted Murder, Manslaughter and Murder Offences Involving 
Weapons in Non-Dwellings in Western Australia from 2000 to 2009139 
 

                                                 
138  Email from Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services 

Directorate, Western Australia Police, 27 May 2010, Attachment, p1. 
139  Ibid. 
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Number of Attempted Murder Offences Involving Weapons in Dwellings 
and Non-Dwellings as a Proportion of Total Attempted Murder Offences 

Involving Weapons
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Figure 5:  Number of Attempted Murder Offences Involving Weapons in Dwellings and Non-
Dwellings, as a Proportion of Total Attempted Murder Offences Involving Weapons, in Western 
Australia from 2000 to 2009140 
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Figure 6:  Number of Manslaughter Offences Involving Weapons in Dwellings and Non-
Dwellings, as a Proportion of Total Manslaughter Offences Involving Weapons, in Western 
Australia from 2000 to 2009141 
 

                                                 
140  Ibid. 
141  Ibid. 
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Number of Murder Offences Involving Weapons in Dwellings and Non-
Dwellings as a Proportion of Total Murder Offences Involving Weapons
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Figure 7:  Number of Murder Offences Involving Weapons in Dwellings and Non-Dwellings, as a 
Proportion of Total Murder Offences Involving Weapons, in Western Australia from 2000 to 
2009142 
 

3.25 Figure 8 to Figure 11 below indicate that the rates of these offences generally 
increased from 2000 to 2004 and decreased after 2004.  The rates in regional areas 
were more volatile than the rates in metropolitan areas143, but the rates in both regional 
and metropolitan areas have an overall downward or steady trend. 
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142  Ibid. 
143  This could be explained by the fact that regional areas are less populated than metropolitan areas, so even 

small increases or decreases in the number of offences would translate to relatively large movements in 
the rate of offences when measured per 100,000 people. 
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Figure 8:  Total Rate of Attempted Murder, Manslaughter and Murder Involving a Weapon in 
Western Australia per 100,000 People from 2000 to 2009144 
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Figure 9:  Rate of Attempted Murder Involving a Weapon in Western Australia per 100,000 
People from 2000 to 2009145 
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Figure 10:  Rate of Manslaughter Involving a Weapon in Western Australia per 100,000 People 
from 2000 to 2009146 
 

                                                 
144  Email from Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services 

Directorate, Western Australia Police, 27 May 2010, Attachment, p1. 
145  Ibid. 
146  Ibid. 
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Figure 11:  Rate of Murder Involving a Weapon in Western Australia per 100,000 People from 
2000 to 2009147 
 

3.26 In addition, the WA Police advised the Committee that: 

In that same reporting period [2000 to 2009], all volume crime [for 
example, burglary, motor vehicle theft and robbery148] across the 
state is down and fairly consistent with the drop in homicide, even 
though these numbers are small.149 

Committee Comment 

3.27 The Committee acknowledged that there has been a significant increase over the past 
decade in the reported number of offences involving the use of weapons.  However, 
the Committee did not have sufficient evidence to be able to conclude whether there 
has been a growth in the rate of offences involving weapons in public places in the 
State over the same period.  Indeed, it was apparent to the Committee that the rate of 
violent crime in Western Australia, as indicated by the rate of homicide involving 
weapons, has generally decreased in the last decade.  Nevertheless, it was accepted by 
the Committee that there remains an increasing concern on the part of government, the 
police and in the community about the number of offences involving weapons and 
violent and anti-social behaviour in parts of the State at various times. 

                                                 
147  Ibid. 
148  According to the Western Australia Police’s Volume Crime Strategy 2008-2010, ‘volume crimes’ are 

those crimes that “cause the greatest impact on the community”.  In the strategy, burglary, robbery, 
stealing of vehicles and assaults were regarded as ‘volume crimes’:  Western Australia Police, Volume 
Crime Strategy 2008-2010, p2. 

149  Mr Stephen Brown, Assistant Commissioner, Metropolitan Region, Western Australia Police, Transcript 
of Evidence, 19 May 2010, p16. 
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3.28 The Committee noted the variety of initiatives implemented by the authorities in the 
Northbridge entertainment precinct and that they appear to have been successful in 
reducing violent and other anti-social behaviour over the past two years.  To a large 
extent, the effectiveness of these initiatives depends upon a cooperative relationship 
with the public.  The Committee commended the WA Police for undertaking these 
initiatives and for proposing to pursue these policies notwithstanding the potential 
passage of the Bill. 

3.29 The question is to what extent may the Bill work as an adjunct to the effectiveness of 
these measures, or potentially undermine the effectiveness of these initiatives by 
eroding public trust, confidence and goodwill.  The potential for the Bill to increase 
public distrust of the police is discussed in paragraphs 3.191 to 3.197 in this Report.   

3.30 The Committee was also concerned that reliance upon the proposed powers may 
distract police effort and resources away from current and future positive initiatives. 

VICTORIA’S EXPERIENCE WITH SIMILAR STOP AND SEARCH POWERS 

3.31 The Police Union and the WA Police cited the Victorian equivalent of the proposed 
stop and search powers150 as an example of how very similar police powers have been 
successful in detecting people carrying weapons in public places.  However, the 
relatively new Victorian powers do not seem to have been as successful in deterring 
such activity.  Their comments related to an occasion when the Victorian Chief 
Commissioner of Police declared the Footscray Railway Station as a planned 
designated area where the new stop and search powers could be used.  The designation 
commenced on 7 January 2010:151 

• “in Victoria, with very similar legislation, they advertise seven days before 
that they are going to a certain location—they charged 12 people and took 
knives and machetes off people.  They advertised.  I have to really say that a 
lot of our people who carry knives and weapons probably are not the 
brightest of people.  They do not read the paper, and they will carry them.  [If 
the Bill is passed and] If they come into a prescribed area, we will have the 
ability to search these people there and then and take them off the street.  
Under the current legislation [in Western Australia], if they do not consent, 
they walk away scot-free, to be able to commit a crime. 

… 

I have spoken to the president of the Police Association of Victoria.  Their 
members tell them they are quite happy with the current legislation.  They 

                                                 
150  Refer to Appendix 5 for a summary of the elements of the relevant Victorian provisions, which 

commenced operation on 16 December 2009. 
151  http://www.abc.net.au/news/stories/2010/01/07/2787355.htm, (viewed on 7 January 2010). 
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have to advertise for seven days that they will be at a certain location, and 
people are still carrying weapons.  They are taking weapons off people.  So 
under that, which is very similar to the prescribed locations [in the Bill], 
people still carry weapons.  It is working and their members over there are 
very happy with it.”152 

• “the Victorian legislation invites, requires in fact, public notification some 
weeks prior to that search taking place.  So I think it is quite instructive to 
note that people were still carrying weapons even with the public knowledge 
put out there and they were aware that the searches were to take place.”153 

• “This is Footscray train station in Melbourne.  They have to publish that [the 
Victorian Chief Commissioner of Police’s declaration of a planned designated 
area] in the newspaper, I think, and they still got 12 weapons and 180 people 
passed through the gate, so it may be that it [the advertisement] did not have 
much of an effect … .”154 

UNITED KINGDOM’S EXPERIENCE WITH STOP AND SEARCH POWERS 

3.32 The United Kingdom’s experience with stop and search powers which are similar to 
those proposed by the Bill155 is the most extensive of all the jurisdictions considered 
by the Committee during this inquiry.  Furthermore, the Committee had available to it 
a significant body of research and analysis of the operation of the laws in the United 
Kingdom.   

3.33 While police officers in the United Kingdom have many statutory stop and search 
powers at their disposal,156 there are only two Acts which authorise them to stop and 
search people and/or vehicles without a search warrant and without holding a 
reasonable suspicion:  section 60 of the Criminal Justice and Public Order Act 1994 
(UK) (Section 60 Powers) and section 44 of the Terrorism Act 2000 (UK) (Section 
44 Powers).  Therefore, for the purposes of this inquiry, the Committee focused its 
research on the Section 60 Powers and Section 44 Powers.  As the Bill’s policy does 
not relate to the policing of terrorist activities, the Committee considered the Section 
60 Powers to be more comparable to the stop and search powers proposed by the Bill. 

                                                 
152  Mr Russell Armstrong, General President, WA Police Union of Workers, Transcript of Evidence, 

9 February 2010, p13. 
153  Mr Christopher Dawson, Deputy Commissioner, Western Australia Police, Transcript of Evidence, 

10 March 2010, p6. 
154  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p46. 
155  Section 60 of the Criminal Justice and Public Order Act 1994 (UK) commenced operation circa 1997.  

Section 44 of the Terrorism Act 2000 (UK) commenced operation circa 1996.  Refer to the comparison 
table in Appendix 5 for a summary of the elements of these provisions. 

156  See, for example, Equal Opportunity and Diversity Board, MPA, Report of the MPA Scrutiny on MPS 
Stop and Search Practice, United Kingdom, October 2004, p20. 
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3.34 Many submissions drew the Committee’s attention to the fact that the use of stop and 
search powers in the United Kingdom have resulted in limited policing success and 
some negative and counter-productive consequences.157  These submissions were 
consistent with the research and observations which have been made by academics, 
criminologists, the Home Office and the Metropolitan Police Authority158 (MPA) in 
the United Kingdom, some of which are summarised below. 

3.35 In response to the 1999 report of the inquiry into the matters arising from the death of 
Stephen Lawrence,159 the United Kingdom’s Home Office commissioned its Policing 
and Reducing Crime Unit (Research, Development and Statistics Directorate) to carry 
out a programme of research on police stop and search powers.160  The research 
produced a Police Research Series consisting of six papers161 and one briefing note162.  
In the first of these papers, the authors produced a table (refer to Table 7 below) which 
lists some of the most common claims which have been made about stop and search 
powers and their response to each claim, based on the available research: 

                                                 
157  Submission No 6 from Search for Your Rights, 16 January 2010, pp7-8; Submission No 9 from Ms Adele 

Carles MLA, 18 January 2010, p4; Submission No 12 from the Commissioner for Equal Opportunity, 18 
January 2010, pp3-5; Submission No 13 from the SCALES Community Legal Centre, January 2010, pp4 
and 5; Submission No 20 from the Youth Affairs Council of Western Australia, received on 22 January 
2010, pp2 and 3; Submission No 24 from Ms Gaibrielle Jane Walker, received 10 February 2010, p1; 
Submission No 25 from Street Law Centre WA Inc, received 23 February 2010, pp5-6; and Submission 
No 26 from Mr Simon Woodings, 24 February 2010, p2. 

158  The MPA is an independent statutory authority which is responsible for ensuring that the Metropolitan 
Police Service in London is held publicly accountable for its performance:  Equal Opportunity and 
Diversity Board, MPA, Report of the MPA Scrutiny on MPS Stop and Search Practice, United Kingdom, 
October 2004, p4. 

159  Home Office, The Stephen Lawrence Inquiry:  Report of an Inquiry by Sir William Macpherson of Cluny, 
United Kingdom, 24 February 1999. 

160  J Miller, P Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p1. 

161  Policing and Reducing Crime Unit, Research, Development and Statistics Directorate, Home Office, 
Police Research Series Papers 127 to 132, United Kingdom, September to October 2000. 

162  J Miller, P Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000. 
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Table 7:  Claims about Stops and Searches and Responses from Researchers for the United 
Kingdom’s Home Office163 
 
Table 22:  Claims about stops and searches and responses based on research 
Claim Response 
Crime would go through the roof 
if it wasn’t for searches. 

There is little existing evidence that suggests that this is 
the case.  In general, the direct disruptive effect of 
searches on crime appears small, and there is no clear 
evidence that searches are a strong deterrent to potential 
offenders.  Though it is possible that the very existence of 
search powers may have some deterrent effect, this has 
not been demonstrated by research, as yet. 

Searches are crucial for detecting 
offenders. 

Searches probably make a small contribution to detecting 
offenders for crime in general.  However, they can provide 
an important source of arrests, for some forces in 
particular. 

Searches help catch serious 
offenders. 

This may or may not be true.  Currently, there is little 
evidence to assess this claim.  However, in relation to 
drugs arrests from searches, which overall make up about 
a third of search arrests, this does not seem to be the case. 

Only those who deserve it (i.e. 
criminals) get searched. 

Although stops and searches are clearly targeted at 
offenders, a substantial proportion of stops, and to a lesser 
extent searches, are nonetheless carried out on people who 
are not involved in offending. 

Searches are an irreplaceable 
form of intelligence. 

Searches do provide useful intelligence.  However, it is 
likely that this is well utilised because of the requirement 
to record them.  It seems likely that intelligence from a 
range of other encounters, including stops, could also 
provide the basis of good intelligence if properly utilised. 

Experiences of stops and 
searches alienate those at the 
receiving end. 

Generally speaking, stops appear to be less alienating than 
searches, which clearly are.  However, by treating people 
politely and respectfully, and providing good 
explanations, this alienation can be minimised. 

Disproportionality is a product of 
police racism. 

It may be that stereotyping and racism play a role in 
disproportionality.  However, there are other structural 
factors which contribute to this. 

 
3.36 In assessing police stop and search powers in the United Kingdom, the Home Office 

researchers considered the following to be indicators of the legitimacy of the powers: 

                                                 
163  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 

Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p61. 
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• public trust and confidence - that they are carried out fairly 
and with good reason; 

• legality - that they are used within the guidelines designed to 
regulate their practice; and 

• effectiveness - that they are targeted in a way that maximises 
interventions with active offenders and minimises those with 
law-abiding members of the public.164 

3.37 In the following summary of some of the research and other findings and observations 
which have been made about the United Kingdom’s police stop and search powers, 
the Committee has assessed whether the evidence is positive, negative or neutral, 
based on whether the evidence threatens or promotes the above three indicators of 
legitimacy identified by the United Kingdom’s Home Office.  The Committee also 
considered whether the finding or observation supports the introduction of police stop 
and search powers which do not require consent, arrest or search warrants, and which 
do not require the searching police officer to hold a reasonable suspicion. 

Neutral Evidence 

3.38 The Section 60 Powers and Section 44 Powers were supposed to have been used in 
exceptional circumstances165 but their use has increased significantly since the powers 
were first introduced (Section 60 Powers were introduced circa 1997 and the 
predecessors to the Section 44 Powers166 were introduced circa 1996)167.  As reflected 
in Figure 12 and Figure 13 below, the use of Section 60 Powers increased nearly 
seven times from 1997/1998 to 2007/2008 and the use of Section 44 Powers increased 
over eight times from 1997/1998 to 2007/2008. 

                                                 
164  J Miller, P Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 

Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p1. 

165  The powers authorised by section 60 of the Criminal Justice and Public Order Act 1994 (UK) “was first 
introduced in the name of tackling violence associated with football matches”:  Professor Marian 
FitzGerald, Visiting Professor of Criminology, University of Kent, Background Note:  Analyses of MPS 
knife crime data and the use of s60 searches, 2 February 2010, p3; and Lord Carlile of Berriew QC, 
Report on the Operation in 2008 of the Terrorism Act 2000 and of Part 1 of the Terrorism Act 2006, 
United Kingdom, June 2009, pp10 and 29.   

166  The predecessors to section 44 of the Terrorism Act 2000 (UK) were sections 13A and 13B of the 
Prevention of Terrorism (Temporary Provisions) Act 1989 (UK):  D Povey, K Smith (Editors), T Hand 
and L Dodd, Home Office, Police Powers and Procedures England and Wales 2007/08, Second Edition, 
United Kingdom, 30 April 2009, p36.  These police stop and search powers were introduced as a 
response to the bombing campaign in and around London between 1992 and 1994:  Case of Gillan and 
Quinton v The United Kingdom, European Court of Human Rights, Application No 4158/05, 12 January 
2010, paragraph 26. 

167  D Povey, K Smith (Editors), T Hand and L Dodd, Home Office, Police Powers and Procedures England 
and Wales 2007/08, Second Edition, United Kingdom, 30 April 2009, pp35-36; and Case of Gillan and 
Quinton v The United Kingdom, European Court of Human Rights, Application No 4158/05, 12 January 
2010, paragraph 26. 
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Section 60 Powers:  Number of Searches
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Figure 12:  Number of Searches conducted in England and Wales using Section 60 Powers from 
1997/1998 to 2007/2008168 
 

Section 44 Powers:  Number of Searches
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Figure 13:  Number of Searches conducted in England and Wales using Section 44 Powers from 
1997/1998 to 2007/2008 (excluding searches conducted by British Transport Police)169 
 

                                                 
168  The raw data was drawn from D Povey, K Smith (Editors), T Hand and L Dodd, Home Office, Police 

Powers and Procedures England and Wales 2007/08, Second Edition, United Kingdom, 30 April 2009, 
p35. 

169  Note that these figures do not include the stops and searches conducted by the British Transport Police, 
who are “known to account for a relatively high number of stop and searches.”  The raw data was drawn 
from D Povey, K Smith (Editors), T Hand and L Dodd, Home Office, Police Powers and Procedures 
England and Wales 2007/08, Second Edition, United Kingdom, 30 April 2009, p36. 
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3.39 Researchers for the United Kingdom’s Home Office concluded that the role and 
effectiveness of stops and searches in relation to the police maintaining order, one of 
the six perceived benefits of police stop and search powers,170 is unknown: 

The role and effectiveness of [stops and] searches in relation to 
intensive ‘order maintenance’ activity by the police is unknown.  
While this type of policing in general can have a short-term impact on 
serious crime, it has the potential to damage police legitimacy and 
hamper the effectiveness of policing in the longer-term.171 

Negative Evidence  

3.40 The total arrest172 rates for Section 60 Powers were in the order of an average of 4.24 
per cent from 1997/1998 to 2007/2008:  ranging from a low of 2.92 per cent to a high 
of 6.35 per cent.  The arrest rates for offensive weapons or dangerous instruments, that 
is, the intended objects of the search,173 were lower:  an average of 1.01 per cent from 
1997/1998 to 2007/2008, ranging from a low of 0.53 per cent to a high of 2.73 per 
cent.  The full range of arrest and detection rates for Section 60 Powers is presented in 
Figure 14, Figure 15, Figure 16, and Figure 17 below. 

                                                 
170  Refer to paragraph 3.5 in this Report. 
171  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 

Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p(vi) and see generally, pp36-37. 

172  That is, arrests for offensive weapons or dangerous instruments, which are the intended objects of the 
searches (section 60(4) of the Criminal Justice and Public Order Act 1994 (UK)), and arrests for other 
reasons. 

173  See section 60(4) of the Criminal Justice and Public Order Act 1994 (UK). 
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Section 60 Powers:  Rates of Arrest and Detection
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Figure 14:  Rates of Arrest and Detection for Searches conducted in England and Wales using 
Section 60 Powers from 1997/1998 to 2007/2008174 
 

Section 60 Power:  Rates of Total Arrests
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Figure 15:  Rates of Total Arrests for Searches conducted in England and Wales using Section 60 
Powers from 1997/1998 to 2007/2008175 
 

                                                 
174  The raw data was drawn from D Povey, K Smith (Editors), T Hand and L Dodd, Home Office, Police 

Powers and Procedures England and Wales 2007/08, Second Edition, United Kingdom, 30 April 2009, 
p35. 

175  Ibid. 
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Section 60 Powers:  Rates of Arrest for Intended Objective
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Figure 16:  Rates of Arrest for Intended Objective for Searches conducted in England and Wales 
using Section 60 Powers from 1997/1998 to 2007/2008176 
 

Section 60 Powers:  Rates of Detection
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Figure 17:  Rates of Detection of Persons carrying Offensive Weapons or Dangerous Instruments 
for Searches conducted in England and Wales using Section 60 Powers from 1997/1998 to 
2007/2008177  
 

3.41 The total arrest178 rates for Section 44 Powers were an average of 1.25 per cent from 
1997/1998 to 2007/2008, ranging from a low of 0.7 per cent to a high of 2.11 per cent.  
The arrest rates for terrorism offences, that is, the intended objective of the search,179 

                                                 
176  Ibid. 
177  Ibid. 
178  That is, arrests for articles of a kind which could be used in connection with terrorism, which are the 

intended objects of the searches (section 45(1) of the Terrorism Act 2000 (UK)), and arrests for other 
reasons. 

179  See section 45(1) of the Terrorism Act 2000 (UK). 
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were lower again - an average of 0.09 per cent from 1998/1999180 to 2007/2008, 
ranging from a low of zero per cent to a high of 2.73 per cent.  The full range of arrest 
and detection rates for Section 44 Powers is presented in Figure 18 and Figure 19 
below. 

 

Section 44 Powers:  Rates of Arrest for Total Arrests
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Figure 18:  Rates of Total Arrests for Searches conducted in England and Wales using Section 44 
Powers from 1997/1998 to 2007/2008181 
 

Section 44 Powers:  Rates of Arrest for Intended Objective
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Figure 19:  Rates of Arrest for Intended Objective for Searches conducted in England and Wales 
using Section 44 Powers from 1997/1998 to 2007/2008182 

                                                 
180  This information was not available prior to 1998/1999:  D Povey, K Smith (Editors), T Hand and L Dodd, 

Home Office, Police Powers and Procedures England and Wales 2007/08, Second Edition, United 
Kingdom, 30 April 2009, p36. 

181  The raw data was drawn from D Povey, K Smith (Editors), T Hand and L Dodd, Home Office, Police 
Powers and Procedures England and Wales 2007/08, Second Edition, United Kingdom, 30 April 2009, 
p36. 

182  Ibid. 
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3.42 The rate of detection of persons found to be carrying offensive weapons or dangerous 
instruments for Section 60 Powers was an average of 2.63 per cent from 1997/1998 to 
2007/2008, ranging from a low of 0.69 per cent to a high of 7.23 per cent (refer to 
Figure 14 and Figure 17 above). 

3.43 As indicated in Figure 20 and Figure 21 below, the majority of stops and searches 
conducted under Section 60 Powers and Section 44 Powers yield arrests for offences 
which are not the intended targets of the powers. 

Section 60 Powers:  Number of Arrests for Intended Objective and 
Number of Arrests for Other Reasons as a Proportion of Total Arrests
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Figure 20:  Number of Arrests for Intended Objective and Number of Arrests for Other Reasons 
as a Proportion of Total Arrests for Searches conducted in England and Wales using Section 60 
Powers from 1997/1998 to 2007/2008183 
 

Section 44 Powers:  Number of Arrests for Intended Objective and 
Number of Arrests for Other Reasons as a Proportion of Total Arrests

0 1 1 20 19 19 64 105 28 73

33 17 44 169 361 472 404 458 452 1198

0%
10%
20%
30%
40%
50%
60%
70%
80%
90%

100%

19
98

/99

19
99

/00

20
00

/01

20
01

/02

20
02

/03

20
03

/04

20
04

/05

20
05

/06

20
06

/07

20
07

/08

Year

Arrests for Other
Reasons
Arrests for Intended
Objective

 
Figure 21:  Number of Arrests for Intended Objective and Number of Arrests for Other Reasons 
as a Proportion of Total Arrests for Searches conducted in England and Wales using Section 44 
Powers from 1998/1999 to 2007/2008184 

                                                 
183  Ibid, p35. 
184  Ibid, p36. 
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3.44 Statistically, a black person in England and Wales is more likely than a white person 
to be stopped and searched (under all of the available stop and search powers), 
although the arrest rates resulting from the stops and searches is approximately the 
same for both black people and white people.185  Put another way, the statistics show 
that black people in England and Wales are six times more likely to be stopped and 
searched than would be expected based on their numbers in the general population.186  

3.45 Researchers for the United Kingdom’s Home Office and the MPA considered that the 
precise reasons for the disproportionate use of police stop and search powers are likely 
to be complex.187  Possible explanations include: 

• the concentration of policing in areas with high minority 
ethnic populations, perhaps because of higher rates of crime; 

• perhaps linked to the above, more people from minority 
ethnic backgrounds in public places at times stops and 
searches take place, thereby being more ‘available’ to be 
stopped or searched (e.g. FitzGerald and Sibbitt, 1997; MVA, 
2000)[188] 

• a higher level of involvement in crime by certain ethnic 
minorities (e.g. Reiner, 1992)[189], prompting officers to stop 
or search ethnic minorities more often based on suspect 
descriptions and intelligence.  This might also interact with, 
and amplify, any racism within the criminal justice system 
(Reiner, 1992)[190].191 

                                                 
185  Equal Opportunity and Diversity Board, Metropolitan Police Authority, Report of the MPA Scrutiny on 

MPS Stop and Search Practice, United Kingdom, October 2004, pp6 and 56-57. 
186  B Bowling and C Phillips, ‘Disproportionate and Discriminatory:  Reviewing the Evidence on Police 

Stop and Search’, The Modern Law Review, Volume 70, Issue 6, 2007, pp936-961, at p958. 
187  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 

Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p58 and see generally, pp47-49; and Equal 
Opportunity and Diversity Board, Metropolitan Police Authority, Report of the MPA Scrutiny on MPS 
Stop and Search Practice, United Kingdom, October 2004, pp21-40. 

188  This is a reference to M FitzGerald and R Sibbit, Ethnic Monitoring in Police Forces:  A beginning, 
Home Office Research Study No 173, London, 1997. 

189  This appears to be a reference to R Reiner, ‘Race, Crime and Justice:  Models of interpretation’, in LR 
Gelsthorpe (Editor), Minority Ethnic Groups in the Criminal Justice System, Cambridge, Institute of 
Criminology, 1993. 

190  This appears to be a reference to ibid. 
191  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 

Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p48. 
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3.46 Researchers for the United Kingdom’s Home Office and the MPA concluded that, in 
addition to these “structural” reasons referred to above, the effect of police 
stereotyping and racism could not be discounted.192  In fact: 

The disproportionality of stop and search rates is a reflection of a 
collective pattern of police culture and practice.  It is still managing 
to operate beneath the radar that is usually employed to detect and 
address harmful practices. 

The Scrutiny Panel [of the MPA] is forced to conclude by the 
evidence presented that stop and search practice continues to be 
influenced by racial bias.193 

… 

It [the Scrutiny Panel of the MPA] has concluded – after a careful 
review of the evidence – that racial bias and stereotyping in 
individual police officer’s behaviour continues to be a significant 
determining factor in disproportionality.  Institutional racism – as 
reflected in the policies, priorities and practices (or lack thereof) of 
the Metropolitan Police Service – continue to be dominant factors in 
both permitting and causing disproportionality in stop and search 
rates.194 

3.47 All police stop and search powers for which information is available195 are used 
disproportionately against ethnic minority communities (when compared with their 
numbers in the general population).  The disproportion is most extensive where the 

                                                 
192  Ibid, p58 and see generally, pp47-49; and Equal Opportunity and Diversity Board, Metropolitan Police 

Authority, Report of the MPA Scrutiny on MPS Stop and Search Practice, United Kingdom, October 
2004, pp21-40. 

193  Equal Opportunity and Diversity Board, MPA, Report of the MPA Scrutiny on MPS Stop and Search 
Practice, United Kingdom, October 2004, p9 (and for further discussion of this issue, pp21-40). 

194  Ibid, p10 (and for further discussion of this issue, pp21-40). 
195  Prior to the 1999 report of the inquiry into the matters arising from the death of Stephen Lawrence, not all 

stops and searches conducted by the police were recorded.  Recommendation 61 of that report called for 
all police stops (including traffic stops and ‘voluntary’ stops) and all police stops and searches to be 
recorded.  Each record had to include the reason and outcome of the stop and/or search and the self-
defined ethnicity of the person stopped and/or searched:  Home Office, The Stephen Lawrence Inquiry:  
Report of an Inquiry by Sir William Macpherson of Cluny, United Kingdom, 24 February 1999, 
Recommendation 61.  The implementation of Recommendation 61 was phased in across the United 
Kingdom from 1 April 2003:  http://www.mpa.gov.uk/scrutinies/stop-search/rec61/, (viewed on 22 June 
2010). 
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searching police officer’s discretion is widest,196 for example, where the searching 
police officer is not required to hold a reasonable suspicion before conducting a stop 
and search.  

3.48 The MPA found that there is a widely-held perception in London of racially 
discriminatory policing, and at the very least, the police suffer from a serious public 
relations problem.197  Similarly, researchers for the United Kingdom’s Home Office 
found that black people and people from other ethnic minority communities perceive 
that, generally, stop and search powers are used against them in a disproportionate 
manner: 

Black and Asian respondents felt that they were more frequently 
stopped than white people, and that they were targeted because of 
their ethnic background.  There was also a perception that young 
men, particularly in groups, and people out at night were more likely 
to be stopped.198 

3.49 Researchers for the United Kingdom’s Home Office found that the experience of 
being searched is associated with reduced confidence in the police among those 
searched.199 

3.50 Researchers for the United Kingdom’s Home Office found that the disproportionate 
use of stops and searches against people from ethnic minority communities appears to 
contribute directly to a reduced confidence in the police among these groups.200 

3.51 Researchers for the United Kingdom’s Home Office concluded that any perceived 
benefits of stop and search powers generally (for example, finding drugs, weapons or 
stolen items) are considered to be outweighed by the distrust, fear and anxiety, 
alienation, aggravation and resentment caused by the use of the powers.  These 

                                                 
196  B Bowling and C Phillips, ‘Disproportionate and Discriminatory:  Reviewing the Evidence on Police 

Stop and Search’, The Modern Law Review, Volume 70, Issue 6, 2007, pp936-961, at p958; J Miller, P 
Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p5; and Equal Opportunity and Diversity Board, 
Metropolitan Police Authority, Report of the MPA Scrutiny on MPS Stop and Search Practice, United 
Kingdom, October 2004, p61. 

197  Equal Opportunity and Diversity Board, Metropolitan Police Authority, Report of the MPA Scrutiny on 
MPS Stop and Search Practice, United Kingdom, October 2004, p29. 

198  J Miller, P Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p5. 

199  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p(vi) and see generally, pp50-52. 

200  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p(vi) and see generally, pp50-52. 
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disadvantages of the use of stop and search powers can damage the police force’s 
relationship with the community and, therefore, hamper the effectiveness of all 
policing initiatives.201  Findings of the MPA have confirmed this:   

In summary, current stop and search practice appears to the Scrutiny 
Panel to be a use of scarce police resources that might make policing 
more difficult.202 

Professor Marian FitzGerald held a similar view.203  Refer to paragraphs 3.57, 3.58 
and 3.66 in this Report for findings and observations about the financial and social 
costs of the use of police stop and search powers in the United Kingdom. 

3.52 Researchers for the United Kingdom’s Home Office relied on arrest rates resulting 
from stops and searches when concluding that the use of stops and searches has only a 
minor role (when using British Crime Survey figures from 1997/1998) or a “notable” 
but “relatively small role” (when using police figures from 1998/1999) in detecting 
crimes which are, in theory, susceptible to being detected by searches,204 and an even 
smaller role in detecting crime generally205.  The MPA and Professor Marian 
FitzGerald similarly questioned the effectiveness of stops and searches as a means of 
achieving this policing objective.206 

3.53 Researchers for the United Kingdom’s Home Office concluded that the use of stop 
and search powers has only a limited effect on the direct disruption of crime.207  The 

                                                 
201  J Miller, P Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 

Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p5; and ibid, p30. 

202  Equal Opportunity and Diversity Board, Metropolitan Police Authority, Report of the MPA Scrutiny on 
MPS Stop and Search Practice, United Kingdom, October 2004, p9 (and for further discussion of this 
issue, pp21-40). 

203  Professor Marian FitzGerald, Visiting Professor of Criminology, University of Kent, Background Note:  
Analyses of MPS knife crime data and the use of s60 searches, 2 February 2010, pp6-7. 

204  The crimes which are, in theory, susceptible to being detected by searches are burglary, vehicle theft, 
bicycle theft, stealth theft from the person, robbery, wounding and snatch theft from the person:  J Miller, 
N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p(v), p23 and Table 8 and p27, and pp25 
and 26 and Table 10 and p27. 

205  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p(v), pp25 and 26 and Table 10 and p27. 

206  Equal Opportunity and Diversity Board, Metropolitan Police Authority, Report of the MPA Scrutiny on 
MPS Stop and Search Practice, United Kingdom, October 2004, p59 (and for further discussion of this 
issue, pp56-59); and Professor Marian FitzGerald, Visiting Professor of Criminology, University of Kent, 
Background Note:  Analyses of MPS knife crime data and the use of s60 searches, 2 February 2010, pp6-
7. 

207  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, pp(v)-(vi) and see generally, pp27-30. 
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MPA similarly questioned the effectiveness of stops and searches as a means of 
achieving this policing objective.208 

3.54 Researchers for the United Kingdom’s Home Office concluded that there is “little 
solid evidence” that the use of stop and search powers deters crime generally.  The 
MPA similarly questioned the effectiveness of stops and searches as a means of 
achieving this policing objective.209  However, the Home Office researchers indicated 
that the intense use of searches in particular areas may have a localised deterrent or 
displacement effect.210 

3.55 Researchers for the United Kingdom’s Home Office concluded that, based on arrest 
rates and the approach of searching police officers when determining whom to stop 
and search, searches are most effective when police have reasonable grounds for 
suspicion.211  For example, in 1999/2000, the use of Section 60 Powers yielded 
approximately only one third of the arrests produced by searches conducted under 
section 1 of the Police and Criminal Evidence Act 1984 (UK) and a quarter of those 
produced by section 23 of the Misuse of Drugs Act 1971 (UK), both of which require 
reasonable grounds for suspicion.212  Officers who were interviewed during the study: 

pointed out that they were more ready to search people under this 
power where evidence was not strong.  One officer described how he 
targeted s60 searches in the following way:  Anyone causing trouble 
really - but people who aren’t worth pulling [arresting] cause they 
haven’t done enough.213 

3.56 Researchers for the United Kingdom’s Home Office concluded that, in general, the 
public are more satisfied with a police stop when they feel they have been treated 
fairly and politely, given a reasonable explanation, and not searched.214 

3.57 Evidence provided to the MPA suggested that the total financial cost of stop and 
search to Londoners, whether initiated with or without reasonable suspicion and 

                                                 
208  Equal Opportunity and Diversity Board, Metropolitan Police Authority, Report of the MPA Scrutiny on 

MPS Stop and Search Practice, United Kingdom, October 2004, p59 (and for further discussion of this 
issue, pp56-59). 

209  Ibid. 
210  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 

Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p(vi) and see generally, pp32-36. 

211  Ibid, p46 and see generally, pp38-40. 
212  Ibid, p39 and Table 15. 
213  Ibid, p39. 
214  J Miller, P Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 

Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p5; and Ibid, pp52-53. 
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measured purely in relation to the average time it takes a constable to stop and search, 
equated to £2,666,579 for 2002.215 

3.58 The MPA found that the social cost of the use of stop and search powers is impossible 
to measure but is significant and cannot be ignored.  Witnesses reported to the 
Scrutiny Panel of the MPA that, as a result of disproportionate police stop and search 
practice, they felt: 

• a diminished sense of belonging; 

• shame and humiliation; 

• fear, and that there was a heightened community fear; 

• insecurity; 

• disempowerment;  

• anxiety; 

• intimidation: and  

• helplessness and hopelessness.216 

3.59 People in minority communities which have been targeted, particularly children, had 
an ingrained expectation that stops and searches are a ‘normal’ part of life and there is 
nothing they can do about it.217  The following excerpts from the MPA’s report 
illustrate this: 

Based on the evidence of witnesses, the Scrutiny Panel [of the MPA] 
concludes that widespread and repeated stops and searches upon 
innocent citizens is more than a hassle or annoyance.  It has real and 
direct consequences.  Those large numbers of innocent citizens who 
experience it often pay the price emotionally, mentally and in some 
cases even financially and physically. 

To argue that the widespread use of stop and search as a police 
practice is harmless, that it only hurts those who break the law, is to 
totally ignore the psychological and social costs that can result from 
always being considered one of the usual suspects. 

                                                 
215  Equal Opportunity and Diversity Board, Metropolitan Police Authority, Report of the MPA Scrutiny on 

MPS Stop and Search Practice, United Kingdom, October 2004, p41. 
216  Ibid, pp41-48. 
217  Ibid, pp45-48. 
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As one witness to the Scrutiny Panel said: 

“Walking down the street with a couple of friends and, a couple of 
white guys and a few black guys, and the police stopped the group of 
us but singled out one of my tall, black friends.  He was like me, 
confident and knew right from wrong, and when he was harassed by 
the police he became, I suppose, slightly belligerent, why are you 
doing this to me?  And within seconds there was six police vans and 
they jumped on him and arrested him for assault.  Fortunately, we all 
went to court and he was let off.  It was clear to the jury that he 
hadn’t done anything wrong, but unfortunately for my friend, he went 
on a downward spiral.  I saw him some ten years later and he’d been 
in and out of prison, so that had a profound effect on him”218 

… 

It is impossible to quantify the cost to these individuals, their families 
and friends, their communities and society overall.  Nevertheless, it is 
clear to this Scrutiny Panel [of the MPA] that the damage inflicted by 
existing stop and search practice in London is significant and cannot 
be ignored.219 

… 

The guarantee to all persons for equal protection under the law is one 
of the most fundamental principles of our democratic society.  Police 
officers should not endorse or act upon stereotypes, attitudes or 
beliefs that a person’s race, ethnicity or nationality increases that 
person’s general propensity to act unlawfully.  There is no trade-off 
between effective policing and the protection of the rights of all 
Londoners.  We can and must have both.220 

3.60 Professor Marian FitzGerald suggested to the MPA that Section 60 Powers are being 
used more often to circumvent the reasonable suspicion requirements of other stop and 
search powers.  The MPA was of the view that this assertion tended to be confirmed 
by the steady annual increase in the reliance on section 60.221  The Commissioner of 
Police in Western Australia advised the Committee that, on his recent visit to the 
United Kingdom, the Assistant Commissioner of the Metropolitan Police Service had 

                                                 
218  Ibid, p42. 
219  Ibid, p48. 
220  Ibid, p49. 
221  Ibid, p58. 
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commented to him that these powers had been overused.222  The MPA was also of the 
view that the Metropolitan Police Service had begun to use Section 44 Powers more 
frequently, and in preference to the stop and search powers requiring a reasonable 
suspicion.223  In fact, ever since the commencement of section 44 of the Terrorism Act 
2000 (UK) on 19 February 2001: 

successive section 44 authorisations, each covering the whole of the 
Metropolitan Police district and each for the maximum permissible 
period (28 days), have been made and confirmed … .224 

3.61 The MPA received evidence from Professor Marian FitzGerald that police may have 
used Section 60 Powers as a method of ‘social control’, for example, to break up 
crowds of young people and to generally maintain the peace, rather than as a method 
of ‘true’ policing.  That is, there is a suggestion that the police are using the Section 
60 Powers for purposes outside the scope of their legal authority225 because the object 
of the Section 60 Powers is to search for, and find, offensive weapons and dangerous 
instruments.226 

3.62 Professor Marian FitzGerald provided the Committee with data which indicates there 
is no direct relationship between the use of Section 60 Powers and a rise or fall in 
knife crime (refer to Table 8 and Figure 22 below).227  In addition, Professor 
FitzGerald has received the following anecdotal evidence from police officers: 

police officers I respect both in London and elsewhere have expressed 
to me their concerns about the indiscriminate use of the power.  
Several have pointed out that they have effectively had to resist 
political pressure unquestioningly to increase the use of 60 on the 
pretext of tackling knife crime, adding that they have been vindicated 

                                                 
222  “It became incorporated in the way they did daily policing, instead of being occasionally used as an 

effective tool when it needed to be applied”:  Dr Karl O’Callaghan, Commissioner of Police, Western 
Australia Police, Transcript of Evidence, 10 March 2010, p37. 

223  Equal Opportunity and Diversity Board, Metropolitan Police Authority, Report of the MPA Scrutiny on 
MPS Stop and Search Practice, United Kingdom, October 2004, pp18-19. 

224  Case of Gillan and Quinton v The United Kingdom, European Court of Human Rights, Application No 
4158/05, 12 January 2010, paragraph 34. 

225  Equal Opportunity and Diversity Board, Metropolitan Police Authority, Report of the MPA Scrutiny on 
MPS Stop and Search Practice, United Kingdom, October 2004, pp59-60 (and for further discussion of 
this issue, pp56-59). 

226  Refer to Appendix 5 for a summary of the elements of section 60 of the Criminal Justice and Public 
Order Act 1994 (UK). 

227  Professor Marian FitzGerald, Visiting Professor of Criminology, University of Kent, Background Note:  
Analyses of MPS knife crime data and the use of s60 searches, 2 February 2010, pp5-6. 
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by seeing local falls in knife crime which are as good as or better 
than other areas which have not shared their scruples.228 

 
Table 8:  Metropolitan Police Service Figures for Numbers of Searches using Section 60 Powers 
and Knife Crime Figures in the Top 11 Knife Crime Boroughs for 1 April 2009 to 30 October 
2009229 

 Recorded knife 
crime FYTD 

08-09 

N s60 
searches 

FYTD 09-10 

% Change in knife crime 
FYTD 09-10 

compared to previous year 

Newham 416 13347 -7.7

Southwark 464 9437 8.6

Hackney 329 7221 -13.1

Haringey 321 3970 -5.9

Waltham Forest 340 3123 6.2

Brent 367 2212 -1.3

Tower Hamlets 307 1971 -11.1

Lambeth 390 1512 3.8

Croydon 321 1496 -5.3

Lewisham 313 1479 -7.0

Islington 306 840 -24.8

 

                                                 
228  Professor Marian FitzGerald, Visiting Professor of Criminology, University of Kent, Background Note:  

Analyses of MPS knife crime data and the use of s60 searches, 2 February 2010, p4. 
229  Compiled by Professor Marian FitzGerald in ibid, p5. 
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Figure 22:  Number of Searches using Section 60 Powers (for 12 months to 30 October 
2009) compared to Change in Recorded Knife Crime (1 April 2009 to 31 November 2009) 
in Top 15 Knife Crime Boroughs in London230 
 

3.63 In relation to Section 44 Powers, Lord Carlile, the statutorily-appointed independent 
reviewer of the operation of the Terrorism Act 2000 (UK) and Part 1 of the Terrorism 
Act 2006 (UK), has stated that the stopping and searching conducted under section 44 
is “rightly perceived as a significant intrusion into personal liberties.”231  He 
described the exercise of the powers as an invasion of the stopped person’s freedom of 
movement and civil liberties.232 

3.64 Lord Carlile stated that there was “ample anecdotal evidence” to suggest that the 
police had been stopping and searching white people under the Section 44 Powers just 
to produce greater racial balance in the statistics for the powers.233 

3.65 Lord Carlile has questioned the efficacy of the Section 44 Powers.  For example, he 
recently stated as follows: 

                                                 
230  Compiled by Mr Neil Gerrard MP, House of Commons, United Kingdom Parliament, and cited in ibid, 

p6. 
231  Lord Carlile of Berriew QC, Report on the Operation in 2008 of the Terrorism Act 2000 and of Part 1 of 

the Terrorism Act 2006, United Kingdom, June 2009, p9. 
232  Ibid, p29. 
233  Ibid. 
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I am sure that safely it could be used far less.  There is little or no 
evidence that the use of section 44 has the potential to prevent an act 
of terrorism as compared with other statutory powers of stop and 
search.  Whilst arrests for other crime have followed searches under 
the section, none of the many thousands of searches has ever resulted 
in conviction of a terrorism offence.  Its utility has been questioned 
publicly and privately by senior Metropolitan Police staff with wide 
experience of terrorism policing.234 

3.66 In relation to Section 44 Powers, Lord Carlile found that the damage to community 
relations, if the powers are used incorrectly, can be considerable.235 

3.67 Lord Carlile found that the purpose and deployment of section 44 powers are poorly 
understood.236 

3.68 In May 2009, after conducting a review into the use of the Section 44 Powers, the 
Metropolitan Police Service determined that the powers should continue to be 
available in the vicinity of sites of key symbolic and strategic importance across 
London.  In other places however, police officers should only stop and search 
individuals using the power under section 43 of the Terrorism Act 2000 (UK), which 
requires the searching constable to have grounds to suspect that the person might be 
engaged in a terrorism-related offence, except where authorised by a specific 
directive.237  The Committee understood that this merely reflected the powers already 
available under the existing legislation, as Section 44 Powers can only be utilised as 
the result of a specific authorisation by a police officer of sufficient rank.238 

3.69 On 12 January 2010, the European Court of Human Rights found that section 44 of 
the Terrorism Act 2000 (UK) breached Article 8 (Right to respect for private and 
family life)239 of the Council of Europe’s Convention for the Protection of Human 
Rights and Fundamental Freedoms: 

the Court considers that the powers of authorisation and confirmation 
as well as those of stop and search under sections 44 and 45 of the 

                                                 
234  Ibid, p31. 
235  Ibid, pp29 and 31. 
236  Ibid, p29. 
237  Case of Gillan and Quinton v The United Kingdom, European Court of Human Rights, Application No 

4158/05, 12 January 2010, paragraph 48. 
238  Section 44 of the Terrorism Act 2000 (UK).  See also, the comparison table in Appendix 5. 
239  Article 8 provides that “1.  Everyone has the right to respect for his private and family life, his home and 

his correspondence.  2.  There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in the interests of 
national security, public safety or the economic well-being of the country, for the prevention of disorder 
or crime, for the protection of health or morals, or for the protection of the rights and freedoms of 
others.” 
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2000 Act are neither sufficiently circumscribed nor subject to 
adequate legal safeguards against abuse.  They are not, therefore, “in 
accordance with the law” [as is required by Article 8] and it follows 
that there has been a violation of Article 8 of the Convention.240 

3.70 In response to this ruling, on 8 July 2010 the Home Secretary issued interim 
guidelines for the police to cease their use of the Section 44 Powers in relation to the 
searching of individuals.  Police are permitted to continue to use the Section 44 
Powers to search vehicles, but only if they hold a reasonable suspicion of terrorist 
activity.241  These interim guidelines were designed to ensure compliance with the 
court’s ruling and to provide clarity for the police before an expected review of all 
anti-terrorism legislation in the United Kingdom during the northern hemisphere’s 
2010 summer.242 

Positive Evidence 

3.71 People in the United Kingdom are generally supportive of all stop and search powers 
in principle, provided that they are used legally and fairly.243 

3.72 Researchers for the United Kingdom’s Home Office concluded that the use of stop 
and search powers can obtain intelligence for the police.  This was seen to be an 
“added value”, given that stops and searches cannot be justified purely on the basis of 
gathering intelligence.244 

                                                 
240  Case of Gillan and Quinton v The United Kingdom, European Court of Human Rights, Application No 

4158/05, 12 January 2010, paragraph 87. 
241  http://www.homeoffice.gov.uk/media-centre/news/changes-use-stop-search, (viewed on 12 July 2010). 
242  http://www.guardian.co.uk/law/2010/jul/08/anti-terror-stop-and-search-scrapped, (viewed on 9 July 

2010); and A Banks, ‘UK legal ruling hits stop and search laws’, The West Australian, 10 July 2010, p3.  
Due to its reporting date, the Committee did not pursue the results of this review. 

243  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p(vi) and see generally, p47.  More 
recently, “11 MILLION’s survey shows some support for stop and search among those aged 12 to 17 as a 
way of reducing gun and knife crime, with white and black and minority ethnic (BME) young people 
similarly inclined towards it: 20 per cent and 19 per cent respectively.  Support is stronger among lower 
socio-economic groups in TKAP [Tackling Knives Action Programme] areas [refer to footnote 248 in 
this Report for a list of these areas], and strongest among those groups in London, at 29 per cent”:  11 
MILLION, Standing Together:  Principles to Reduce Children and Young People’s Involvement in Gun 
and Knife Crime, United Kingdom, 7 July 2009, p20. 

244  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p(vi) and see generally, pp37-38. 
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3.73 The WA Police quoted the following statistics to support its assertion that the 
incidence of knife crime in the United Kingdom had reduced since their police stop 
and search powers were introduced:245   

• In London, there had been an 18 per cent drop in the number of young people 
(aged under 20) injured by knives between April and September 2008, when 
compared with the same period in 2007.246 

• “youth violence” during the Halloween week in 2008 was 30 per cent lower 
than in the same week in 2007.247  

The Committee noted that the meaning of ‘youth violence’ is unclear and the 
source provided by the WA Police for this information does not indicate the 
region from which the statistic is drawn. 

• In the first nine areas outside of London where a cross-government Tackling 
Knives Action Programme248 had also been implemented, there was a 27 per 
cent fall in the number of teenagers admitted to hospital after being injured 
with a blade.249   

The Committee noted that the sources provided by the WA Police for this 
information do not provide the reference periods for this statistic; that is, the 
Committee does not know which periods were being compared. 

• In the first ten areas where the Tackling Knives Action Programme was 
implemented, there was a 17 per cent fall in serious knife crimes (homicide, 
attempted murder and grievous bodily harm with intent) against young people 

                                                 
245  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 10 

March 2010, p36. 
246  http://www.crimereduction.homeoffice.gov.uk/tacklingknivesb.pdf, (viewed on 12 May 2010). 
247  Ibid. 
248  The Tackling Knives Action Programme is a cross-government action programme which was launched in 

June 2008 to lower the number of teenagers killed or seriously wounded by knives and to increase the 
public’s confidence in the safety of public areas.  The programme originally ran in ten police force areas 
(Essex, Greater Manchester, Lancashire, Merseyside, Metropolitan Police (or London), Nottinghamshire, 
South Wales, Thames Valley, West Midlands and West Yorkshire) but has now expanded to 15 police 
force areas and the British Transport Police.  Some of the initiatives include:  “stepping up enforcement 
operations; targeting the most dangerous young people in each area; carrying out home visits and 
sending letters to parents if their children are known to carry weapons; working with accident and 
emergency departments on information sharing; setting up or expanding youth forums to enable young 
people to have a say in local issues; and clamping down on retailers who continue to sell knives to young 
people”:  http://www.crimereduction.homeoffice.gov.uk/tackling_knives.htm, (viewed on 12 May 2010); 
and http://www.crimereduction.homeoffice.gov.uk/tacklingknivesb.pdf, (viewed on 12 May 2010). 

249  http://www.timesonline.co.uk/tol/news/uk/crime/article5914192.ece, (viewed on 6 May 2010); and 
http://www.thisislondon.co.uk/standard/article-23600157-stop-and-search-brings-20-per-cent-drop-in-
knife-attacks.do, (viewed on 6 May 2010). 
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when the June 2008 (98 offences) and October 2008 (81 offences) figures 
were compared.250 

• In the first ten areas where the Tackling Knives Action Programme was 
implemented, more than 2,200 weapons had been seized between June and 
October 2008.251 

• In the first ten areas where the Tackling Knives Action Programme was 
implemented, the proportion of searches which uncovered a weapon in 
October 2008 was half of that recorded in June 2008.252   

The Committee noted that the source document referred to by the WA Police 
did not provide the exact proportions involved. 

3.74 However, for the following reasons, these statistics did not convince the Committee of 
the effectiveness of Section 60 Powers and Section 44 Powers: 

• Despite assurance that it could do so, and notwithstanding several requests 
from the Committee to provide it, the WA Police failed to provide the primary 
source of the statistics, instead referring the Committee to two online 
newspaper articles and a two-page dot-point fact sheet issued by the United 
Kingdom’s Home Office, all of which were lacking in detail. 

• The sources of information provided by the WA Police do not indicate that 
Section 60 Powers or Section 44 Powers were solely responsible for achieving 
the short-term reduction in the incidence of knife crimes.  Rather, these results 
seemed to have been the product of a range of whole-of-community strategies.  
The two operations which were featured in the information sources to which 
the WA Police referred the Committee were the Tackling Knives Action 
Programme253 and Operation Blunt254.  It appeared to the Committee that both 
of these operations involved a multi-faceted approach to reducing knife crime 
rather than merely relying on police stop and search powers.  These include 

                                                 
250  http://www.crimereduction.homeoffice.gov.uk/tacklingknivesb.pdf, (viewed on 12 May 2010). 
251  Ibid. 
252  Ibid. 
253  See footnote 248 in this Report for a discussion about the Tackling Knives Action Programme. 
254  Operation Blunt is an initiative of the Metropolitan Police Service launched in London in November 2004 

which aims to reduce the number of knives on London’s streets.  It focuses on the “preventative element 
of anti-crime work, particularly knife amnesties, high profile community reassurance in high knife crime 
areas, educating young people in schools to deter them from knife crime and community engagement”:  
http://www.london.gov.uk/gangs/projects/cross-borough/project-04.jsp, (viewed on 12 May 2010). 
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educating and engaging the community, particularly young people, who “tend 
to be highly represented in the victimisation in terms of knife crimes”255. 

Relevance to Western Australia 

3.75 A number of submitters drew the Committee’s attention to the problems experienced 
in the United Kingdom with respect to police stop and search powers, particularly 
where reasonable suspicion was not a prerequisite to the use of the powers.  Some of 
them urged the Committee to recommend that the Bill not be passed to avoid 
repeating the mistakes which have been made in the United Kingdom.256 

3.76 While making it clear to the Committee that the operation of stop and search laws in 
other jurisdictions was a subject that had not been part of their research activities and 
that they had not read the evidence received by the Committee, Dr Frank Morgan and 
Associate Professor David Indermaur made observations about the relevance of other 
jurisdictions’ experience to Western Australia. 

3.77 Dr Frank Morgan commented that “one would expect the UK experience to have 
something to say for Australia, but the social mix in Australia (and WA) is unique.”257 
In his view, by far the best information for Western Australia would be a “systematic 
analysis” of the operation of the current stop and search legislation over the last two to 
three years.258  Dr Morgan was of the view that a “good enough” analysis of the 
current stop and search powers under the Act could be conducted within three to four 
months and would generate “invaluable information to assess the value” of the 
existing powers and “whether changes were needed”.259 

3.78 Associate Professor David Indermaur was of the view that the United Kingdom is the 
“major comparator” for Western Australia “because it is the most similar and 
relevant to the state.”260 

                                                 
255  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p36. 
256  For example, Submission No 6 from Search for Your Rights, 16 January 2010, pp7-8; Submission No 9 

from Ms Adele Carles MLA, 18 January 2010, p4; Submission No 12 from the Commissioner for Equal 
Opportunity, 18 January 2010, pp3-5; Submission No 13 from the SCALES Community Legal Centre, 
January 2010, pp4 and 5; Submission No 20 from the Youth Affairs Council of Western Australia, 
received on 22 January 2010, pp2-3; Submission No 25 from Street Law Centre WA Inc, received 23 
February 2010, pp5-6; and Submission No 26 from Mr Simon Woodings, 24 February 2010, p2. 

257  Email from Dr Frank Morgan, Director, Crime Research Centre, University of Western Australia, 6 May 
2010, Attachment 1, p2. 

258  Ibid. 
259  Ibid; and Associate Professor Dr Frank Morgan, Director, Crime Research Centre, University of Western 

Australia, Transcript of Evidence, 5 May 2010, p23. 
260  Associate Professor David Indermaur, Crime Research Centre, University of Western Australia, 

Transcript of Evidence, 5 May 2010, pp10-11. 
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Committee Comment 

3.79 In the absence of a review of existing legislative stop and search powers of the police 
in this State, and it appears, other Australian jurisdictions, the United Kingdom 
experience provides the most comprehensive analysis of the potential impact of stop 
and search legislation.   

3.80 The Committee noted the experience of the United Kingdom with its Section 44 
Powers and Section 60 Powers, which reflected the reservations expressed in several 
submissions received in evidence and the testimony of witnesses discussed later in this 
Chapter. 

GENERAL TENOR OF SUBMISSIONS 

3.81 The submissions received by the Committee were overwhelmingly negative.  The 
majority of the submitters agreed that public safety is an important issue:  they wished 
to see violent and anti-social behaviour reduced and agreed that people should be able 
to enjoy public places without the threat of violence.  However, 25 of the 26 
submitters were of the view that the proposed stop and search powers would not 
achieve this purpose.261  Some of the concerns were that the Bill goes ‘too far’ and 
that the additional powers will not solve the underlying problems which result in 
violent and anti-social behaviour. 

3.82 Therefore, the majority of submitters disagreed with the main aspect of the underlying 
policy of the Bill, that is, to introduce the additional stop and search powers.  These 
submitters recommended that the Bill not be passed based on this fundamental, in 
principle, disagreement with the policy of the Bill.  Many of these submitters were of 
the view that if the Bill does proceed, amendments would be needed to improve the 
legislative safeguards offered by the Bill.  Later chapters of this Report should be read 
in this light. 

SURVEYS OF PUBLIC PERCEPTION OF THE BILL 

Westpoll 

3.83 In a Westpoll survey, commissioned by The West Australian newspaper, and 
conducted over two days in early December 2009, 67 per cent of the people surveyed 
were reportedly in favour of the Bill.262  However, after obtaining further details of the 
survey and the demographics of the respondents, the Committee found that the result 
was of questionable value. 

                                                 
261  Conversely, the WA Police Union of Workers was of the view that the proposed stop and search powers 

would achieve this purpose:  Submission No 10 from the WA Police Union of Workers, 18 January 2010. 
262  R Taylor and P Perry, ‘Voters back stop-and-search’, The West Australian, 12 December 2009, p4. 
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3.84 The relevant question in the survey (question 1.5) was asked in conjunction with two 
preceding questions, as follows: 

Q1.4a  I want to turn now to some state issues.  Would you be any 
more or less likely to visit Northbridge if it was declared a stop and 
search area, which means that police can stop and search anyone? 

Q1.4b  Do you think the police stop and search powers will make 
Northbridge a safer place for ordinary people to have a night out? 

Q1.5  Do you agree with the legislation? 

3.85 67 per cent of the respondents answered ‘yes’ to question 1.5.  The results for the 
above three questions and the demographics of the respondents for the survey and 
each of the three questions are attached as Appendix 7. 

3.86 Despite the emphasis put on such polls by the media organisations which commission 
them and tout them as news, most are of doubtful or, at best, little value for several 
reasons.  First, the questions, though topical, are imprecise and presume a certain level 
of knowledge that the person questioned may not possess.  From the limited responses 
obtained, it is impossible to know the extent of the respondent’s knowledge of the 
subject matter about which he or she is being questioned.  There is no filtering to 
determine whether the respondent knows, for example, the current state of the laws 
relating to police stop and search powers, let alone whether he or she is aware of what 
is proposed by the Bill or the implications of what is proposed.  In this particular case, 
for example, police can at present ‘stop and search anyone’, even without their 
consent, although they must have a reasonable suspicion that the person stopped has 
on them a thing relevant to an offence (refer to paragraphs 2.1 to 2.31 in this Report 
for a discussion of the existing police stop and search powers). 

3.87 Second, the sample is comparatively small and not controlled for its representational 
values.  Notwithstanding that it may have some sort of statistical validity, it can hardly 
be said to be a measure of the views of the population of Western Australia.  It 
appears that 403 people were polled.  This is just 0.03 per cent of the 1,341,554 people 
enrolled to vote in the May 2009 Fourth Daylight Saving Referendum or, to put it 
another way, the views of one out of every 3,329-odd Western Australian adults.263  
Therefore, this Westpoll could hardly be a decisive indicator of the views of the 
Western Australian public. 

3.88 Finally, there is no evidence of a filtering of respondents to the survey, for example, to 
determine whether they were already likely to visit Northbridge.  The relevance of the 
extent to which the proposed laws would influence whether the respondents would be 

                                                 
263  http://www.waec.wa.gov.au/elections/state_referendums/2009_Daylight_Saving_Referendum/enrolment 

_statistics.php, (viewed on 12 April 2010). 
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“more or less likely to visit Northbridge if it was declared a stop and search area”, if 
they were never likely to visit Northbridge in the first place, is minimal.  The 
Committee noted that 58 per cent of “metropolitan” and 65 per cent of “country WA” 
respondents said it would make “no difference” to them. 

What Matters to the West 

3.89 In a What Matters to the West survey, commissioned by The West Australian 
newspaper and the Channel Seven television station, and conducted for just over a 
week in or about February 2010, the people who responded to the relevant question 
were reported as being “divided over the proposed stop and search powers …”.264  
The survey was conducted on-line, with 3,496 people starting the survey and 2,483 
people completing the survey.265 

3.90 47.5 per cent of the 3,049 respondents to the relevant question in the survey (question 
42 - “Do you support the Barnett Government’s proposed stop and search powers for 
WA Police?”) answered ‘yes’, 44.1 per cent answered ‘no’ and 8.3 per cent answered 
‘don’t care’.  The questions immediately preceding question 42 appeared to be 
unrelated, although question 43 concerned people’s perceptions of the level of safety 
in Northbridge:  “43.  When would you go to Northbridge with friends or family?”266  
The questions, answers and demographic information of the respondents to this survey 
are attached as Appendix 8. 

3.91 The Committee gave no weight to the results of this survey because it did not involve 
randomised sampling and relied upon self-nominating participants. 

WA’s Biggest Law and Order Survey 2010 

3.92 According to the results of a law and order survey entitled, “WA’s Biggest Law and 
Order Survey 2010”, commissioned by The Sunday Times, perthnow.com.au and the 
Channel Nine television station, and conducted for two weeks, the “public largely 
supports stop and search powers for police …”.267  Although more than 9,100 
responses to the survey were obtained, only 2,000 of them were “randomly selected 
and analysed”.268 

3.93 66.26 per cent of the 2,000 people who responded to the relevant question were 
reported as answering ‘yes’ to question 9 in the survey:  “Do you support the push for 
stop and search powers for WA police?”  28.49 per cent and 5.24 per cent of the 

                                                 
264  L McPhee, ‘Mercy killing has wide support’, The West Australian, 20 February 2010, p1. 
265  Email from Mr Gary Hartree, Editorial Counsellor, The West Australian, 15 March 2010, p1. 
266  What Matters to the West survey questions and results supplied by The West Australian newspaper. 
267  N Cox, ‘Survey blames Liberals for failing to keep us safe’, The Sunday Times, 11 April 2010, p8. 
268  Ibid. 
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respondents answered ‘no’ and ‘don’t know’, respectively.269  The questions and 
answers for the survey are attached as Appendix 9. 

3.94 For reasons similar to those discussed above in relation to the Westpoll and What 
Matters to the West surveys, the Committee could not give weight to the results of this 
survey.  

Committee Comment 

3.95 The several polls run by media organisations were not a reliable indication of public 
acceptance of the proposed laws for the reasons outlined above. 

3.96 The Committee could not know how well informed the public is about the existing 
police powers to stop and search or the public’s understanding of what is proposed by 
the Bill.  Members of the Committee were concerned that many people are unaware 
that police already have the power to stop and search a person whom an officer 
suspects is in possession of a weapon or other thing relevant to an offence. 

SHOULD REASONABLE SUSPICION BE MAINTAINED? 

What is Reasonable Suspicion? 

3.97 As stated in paragraph 2.32 of this Report, a police officer wishing to stop and search 
a person or vehicle under proposed section 70A will not be required to have a 
reasonable suspicion before doing so.  To understand the implications of not having 
the usual requirement for reasonable suspicion, the Committee considered what is 
involved in the reasonable suspicion test, which, for example, is contained in section 
68 of the Act.270 

3.98 ‘Suspicion’ may be something less than belief.271  The Macquarie Dictionary defines 
it as the: 

imagination of the existence of guilt, fault, falsity, defect, or the like, 
on slight evidence or without evidence.  … imagination of anything to 
be the case or to be likely; a vague notion of something.272 

3.99 Section 4 of the Act defines ‘reasonably suspects’ as follows: 

                                                 
269  WA’s Biggest Law and Order Survey 2010 - Results:  http://resources.news.com.au/files/2010/04/10/ 

1225852/184512-pn-pdf-2010-law-and-order-survey.pdf, (viewed on 12 April 2010). 
270  Refer to paragraph 2.5 in this Report for a discussion about this section. 
271  Hughes v Dempsey (1915) 17 WALR 186 at 187. 
272  The Macquarie Dictionary, On-line, Macmillan Publishers Australia, 2010. 
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For the purposes of this Act, a person reasonably suspects something 
at a relevant time if he or she personally has grounds at the time for 
suspecting the thing and those grounds (even if they are subsequently 
found to be false or non-existent), when judged objectively, are 
reasonable. (underlining added) 

3.100 This definition reflects the common law meaning of ‘reasonable suspicion’: 

Reasonable suspicion means that there must be something more than 
imagination or conjecture.  It must be the suspicion of a reasonable 
man warranted by facts from which inference can be drawn, but it is 
something which falls short of legal proof.273 

3.101 The reasonable suspicion test is therefore an objective one, in the sense that the 
grounds which the individual police officer holds as justification for a stop and search 
must be assessed objectively as being reasonable in all the circumstances.  The Law 
Society of Western Australia (Law Society) offered the following explanation of the 
test: 

Reasonable suspicion has to be assessed in light of any particular 
factual scenarios.  It is impossible, really, for me to say that this is 
what reasonable suspicion is.  … It is a suspicion that a reasonable 
police officer would have when faced with that particular factual 
scenario.  It still comes back to the suspicion of the police officer, 
which is why I say it is a low threshold.  As long as it is a reasonable 
suspicion that would be held by a reasonable police officer, we are 
over the threshold. 

… 

“Reasonable” imports to the degree of objectivity; the objectivity of 
reasonable police officers.  That incorporates their intuition based 
upon their experience and their assessment of the way a person is 
walking down the street.  In another scenario, a police officer is 
walking down the road in Northbridge.  He looks down an alley and 
sees two people who appear, based upon his judgement, to be acting 
furtively in the shadows.  He sees one person’s hand go out to another 
person, and they are looking around furtively.  One of them then 
scurries down to the other end of the alleyway because he has seen 
that the police officer is looking down the alley.  That is sufficient for 
those police officers to have a reasonable suspicion that a drug deal 
has taken place and it gives them the authority to chase, apprehend 
and search those people.  If they find drugs or weapons, the charge 

                                                 
273  Hughes v Dempsey (1915) 17 WALR 186 at 187. 
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would go to court and there would not be a magistrate in the state 
who would exclude the evidence on the basis that there was an illegal 
search and that the police officers could not have had a reasonable 
suspicion.274 

3.102 An excerpt from the WA Police training curriculum was tabled during a hearing on 
10 March 2010 with representatives of the WA Police and is attached as Appendix 
10.  It explains that the reasonable suspicion test is: 

What would a reasonable person acting without passion or prejudice 
fairly suspect from the circumstances?275 

3.103 According to the excerpt, evidence which would not be permitted to be used in a later 
trial may be used for the development of reasonable suspicion.  These include hearsay 
evidence and the person’s criminal history.  The time, place and circumstances of the 
police officer’s encounter with the person may also be used to develop reasonable 
suspicion.276  The following scenario is offered as an example of how the reasonable 
suspicion test could be satisfied: 

a person speaks to you and tells you that he overheard a conversation 
in a hotel that two men intended to commit a burglary that night. 

There have been a number of burglaries on electrical stores in the 
area in the early hours of the morning, witnesses have reported 
seeing a white van parked in the vicinity at the time of the burglaries.  
You are called to attend an alarm at an electrical store, as you travel 
into the area you observe a white van leaving the area. 

You stop the van and find the driver is known to you and you are 
aware that he has prior convictions for burglary. 

Although none of the above information may be admitted as evidence 
in court, the combined effect of it would be sufficient to allow the 
development of a reasonable suspicion which would be sufficient to 
search the vehicle.277 

                                                 
274  Mr Hylton Quail, President, The Law Society of Western Australia, Transcript of Evidence, 9 February 

2010, p9. 
275  Excerpt from the Western Australia Police training curriculum entitled, ‘Reasonably Suspects’, p2. 
276  Ibid, pp2-3. 
277  Ibid, p3. 
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3.104 Conversely: 

The fact that someone either refuses to participate in a search or fits a 
particular profile group is not sufficient and would not justify, in my 
mind, a search under the normal search powers [that is, would not 
meet the reasonable suspicion test].278 

3.105 The fourth paper279 in a research programme conducted for the United Kingdom’s 
Home Office revealed that police officers’ suspicions were aroused as a result of the 
following factors: 

• appearance - including youth, clothing, types of vehicle, 
incongruence, in some cases ethnicity, being known to the 
police, and fitting suspect descriptions; 

• behaviour - including ‘suspicious activity’ and observed 
offending; 

• time and place - resulting from officer availability for 
proactive duties and officer expectations about where and 
when people are suspicious; and 

• information or intelligence - such as suspect descriptions and 
local intelligence on crime.280 

3.106 Depending on the circumstances, any or all of the above factors may give rise to a 
reasonable suspicion. 

Government’s Justification for not Requiring the Test for Reasonable Suspicion to be 
Applied 

3.107 The Government and the Police Union recognised that the proposed stop and search 
powers are a departure from the normal requirement that the searching police officer 
have a reasonable suspicion prior to conducting a search.281   

                                                 
278  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p22. 
279  P Quinton, N Bland & J Miller, Policing and Reducing Crime Unit, Research, Development and Statistics 

Directorate, Home Office, Police Research Series Paper 130:  Police Stops, Decision-making and 
Practice, United Kingdom, September 2000. 

280  J Miller, P Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p5. 

281  Explanatory Memorandum for the Criminal Investigation Amendment Bill 2009, p1; and Submission 
No 10 from the WA Police Union of Workers, 18 January 2010, p1. 
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3.108 The Government’s explanation for the need not to have the requirement for reasonable 
suspicion is that it will assist in the prosecution of offences detected in the course of a 
search.  It claimed that prosecutions have in the past been hampered by difficulties in 
proving that stops and searches were conducted with the requisite reasonable 
suspicion: 

Under the current law, police can only stop and search a person if 
they reasonably suspect that a person is in possession of something 
relevant to an offence[282], such as weapons or drugs. 

When the offender is taken to court, time and resources are often 
spent arguing whether the officer can justify the grounds for their 
suspicion instead of whether the offender was actually in possession 
of weapons, drugs or other illegal objects. 

The result is that some offenders get off on a technicality related to 
the reasons for the search taking place.283 

3.109 However, the few examples tendered as evidence of cases which apparently have 
some bearing on this issue did not support the Government’s, WA Police’s nor the 
Police Union’s contention that the need to have a reasonable suspicion has created any 
impediment to a prosecution.284  The only relevant case presented to the Committee 
was that of the Magistrates Court trial of Darren Van Dongan on 9 February 2006.  
The WA Police provided the Committee with a summary of the evidence in the 
trial,285 which is attached as Appendix 11.  Mr Malcolm Penn, Executive Manager, 
Legislative Services, Legal and Legislative Services Directorate, WA Police, gave the 
Committee a summary of the events surrounding the trial, as follows: 

In essence, what happened was that a couple of police officers pulled 
a person over to conduct a search and told the person in question that 
they were going to search them.  They uncovered some drugs.  During 
the course of the arrest also there was a short struggle, so that the 
person was charged with the drug offences and also, I think, a 
hindering police offence.  The trial proceeded as per normal, but the 
officers in question gave their evidence.  At no point during the trial 
was there any question raised or the officers had to give any 

                                                 
282  This is a reference to section 68 of the Criminal Investigation Act 2006.  As shown in paragraph 2.25 in 

this Report, the test for reasonable suspicion may relate to other things or situations, such as a person’s 
identity, or a person’s whereabouts. 

283  Hon Colin Barnett MLA, Premier, and Hon Robert Johnson MLA, Minister for Police, Media Statement:  
Greater police search powers to fight drugs and violence, 11 October 2009, pp1-2. 

284  See Submission No 5 from Hon Giz Watson MLC, 13 January 2010, pp3-4. 
285  This summary was prepared by the State Solicitor’s Office:  Mr Malcolm Penn, Executive Manager, 

Legislative Services, Legal and Legislative Services Directorate, Western Australia Police, Transcript of 
Evidence, 2 February 2010, p28. 
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indication to the magistrate as to what their reasonable suspicion 
was.  It was never an issue raised by defence counsel, so the officers 
did not have to go into, “This is the reason why I searched the 
person.”  It was only in the final summing up of the defence counsel 
that defence counsel put in the mind of the magistrate that, “Well, the 
officers have not shown any justification for their reasonable 
suspicion, so because they have not shown that justification, you 
ought to throw this matter out and that you ought not to admit into 
evidence the fact that the drugs were found.”  So there was no 
opportunity in this particular case for the officers to actually put their 
grounds to the magistrate and the magistrate took on face value what 
defence counsel had put an[d] threw out the case.  So there was no 
opportunity to test the reasonable suspicion on that one and the WA 
Police decided that given the nature of the offences and what the 
likely penalty might be if we were to appeal against it, we decided not 
to appeal against this.  So there is a question there with reasonable 
suspicion that the court has not even given the officers the opportunity 
to put their case and it is well established that even if a court cannot 
find that the officers had a reasonable suspicion, the court can still 
allow that into evidence[286].287 (underlining added) 

3.110 For the following reasons, the Committee was of the view that this case did not 
demonstrate a deficiency with the Act and the current general requirement for 
reasonable suspicion prior to the conduct of a police stop and search: 

• First, the case reveals that the court proceedings were flawed in the following 
respects: 

(a) In the course of the closing addresses, the defence was permitted to 
raise an issue which had not been raised during the trial and which the 
prosecution was not given the opportunity to rebut. 

(b) The magistrate, having accepted that the search of Mr Van Dongan 
had been carried out unlawfully, appears not to have fully considered 
the principles established by the High Court in Bunning v Cross 
(1977-1978) 141 CLR 54, which allow ‘improperly’ obtained 
evidence to be admitted into court proceedings if the circumstances of 
the case warrant that admission. 

                                                 
286  For example, this is the principle established by the High Court in Bunning v Cross (1977-1978) 141 

CLR 54. 
287  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 2 February 2010, pp26-27. 
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• The Committee was informed by the WA Police that, notwithstanding that it 
considered the magistrate’s decision to be wrong and there were strong 
grounds for appeal, the WA Police chose not to take that course. 

• The case precedes the 1 July 2007 commencement of the majority of the 
provisions in the Act, including sections 154 and 155.  Section 154 authorises 
the court hearing the trial to admit evidence which was obtained ‘improperly’ 
in three circumstances.  One of these circumstances is when the court decides 
to admit the evidence under section 155:  that is, if the court is satisfied that 
“the desirability of admitting the evidence outweighs the undesirability of 
admitting the evidence.”  This discretion can only be exercised after the court 
has considered the factors listed in section 155(3): 

(a) any objection to the evidence being admitted by the person 
against whom the evidence may be given; 

(b) the seriousness of the offence in respect of which the evidence 
is relevant; 

(c) the seriousness of any contravention of this Act in obtaining 
the evidence; 

(d) whether any contravention of this Act in obtaining the 
evidence — 

(i) was intentional or reckless; or 

(ii) arose from an honest and reasonable mistake of fact; 

(e) the probative value of the evidence; 

(f) any other matter the court thinks fit. 

These factors reflect the principles in Bunning v Cross (1977-1978) 141 CLR 
54. 

• The WA Police conceded that the magistrate’s decision in the Van Dongan 
case would have had even less of a prospect of being correct if it had been 
made after the commencement of sections 154 and 155 of the Act.288 

3.111 The WA Police was also unable to offer any anecdotal evidence of a prosecution 
being frustrated because the officer did not have the requisite reasonable suspicion to 
search the person being charged.289 

                                                 
288  Ibid, p29. 
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3.112 The Law Society was also unaware of any cases since 1997 where difficulties were 
caused to a prosecution by the reasonable suspicion test: 

I think the government were asked whether they were aware of any 
instances of a prosecution having failed, and there was reference to 
one instance of a prosecution having failed because evidence relating 
to a search was rejected by a court because the reasonable suspicion 
threshold had not been met.  I understand that decision was quickly 
overturned on appeal.  Now for myself, when I went to search for it, I 
could not find it.  In fact I had to go back to 1997 to find a single 
example of a matter going before the Supreme Court to do with the 
issue of reasonable suspicion.  I think perhaps the best way, though, 
to answer your question is this:  … all I do is criminal law.  I am a 
criminal lawyer by choice and I have never in the 15 years of my 
daily practice in the criminal courts of Western Australia taken a 
point where I have argued for the proposition that a police officer did 
not have a reasonable suspicion, and I have never seen it argued.  I 
have never seen a court in this state, and I have never even seen a 
lawyer in this state … argue to have evidence excluded on the basis 
that a police officer did not have a reasonable suspicion.  … even in 
those very rare instances where it might be said that a police officer 
did not have a reasonable suspicion at the time that he conducted a 
search, the law is that evidence obtained as a consequence of what is 
therefore an illegal search can nevertheless be properly admitted in a 
court; and that is as a consequence of a decision in a case called 
Bunning and Cross.  So in fact this notion that the law needs to be 
amended to get around the requirement of reasonable suspicion is 
really a man of straw; it is a problem that simply is not there.  What 
the requirement for reasonable suspicion really does is make it 
necessary to focus the search on a particular individual.  It is the 
removal of the requirement of reasonable suspicion in this case which 
is going to allow mass searching.  It is going to allow the police to 
say, “Stand in that queue.  All of you are going to be searched before 
you can enter the area.”  So it is not in our view really about 
reasonable suspicion because it is pretty easy in fact for a police 
officer to have a reasonable suspicion and search someone; but the 
removal of reasonable suspicion is what is going to allow mass 
searching.  And that is what is repugnant.290 

                                                                                                                                             
289  Superintendent Gary Budge and Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and 

Legislative Services Directorate, Western Australia Police, Transcript of Evidence, 2 February 2010, p29. 
290  Mr Hylton Quail, President, The Law Society of Western Australia, Transcript of Evidence, 9 February 

2010, p5. 



SIXTEENTH REPORT CHAPTER 3: Policy of the Bill 

 91 

3.113 The Committee also obtained evidence that the reasonable suspicion test is not hard to 
satisfy: 

The CHAIRMAN:  We say cogent intelligence, but often policing is 
not based on that but on intuition and a sense of trouble. 

Mr Quail:  You and I know that that constitutes reasonable suspicion, 
Mr Mischin.291 

… 

Mr Quail:  I heard the Minister for Police say that the threshold for 
reasonable suspicion is too high.  I have not heard police officers say 
that; I have not heard a police officer say that he has difficulty 
overcoming reasonable suspicion, because every police officer with 
any experience knows that reasonable suspicion is a very low hurdle 
to jump over.  I have heard the Minister for Police say it; I have not 
heard him back it up with any evidence at all, so the Law Society 
would completely reject that.  The second thing we would say in terms 
of the second limb of the member’s question about whether the 
threshold for reasonable suspicion is too high, is no—it is a very low 
threshold.292 

3.114 In this respect, the Committee noted that the suspicions of the searching police officer 
need only be reasonable in the circumstances, not correct or irrefutable.  Put another 
way, if the grounds upon which the searching police officer relied for his or her 
reasonable suspicion were subsequently found to be false or non-existent, the stop and 
search would still be lawful, as long as it was reasonable, in that particular instance, 
for the officer to rely on those grounds.293  The submission from Mr Johnson Kitto 
made the same observation.294 

3.115 The Police Union gave contradictory evidence about the difficulty of applying the 
reasonable suspicion test: 

The CHAIRMAN:  And you say that that is not working satisfactorily 
at the moment because a police officer has to formulate a suspicion 
based on reasonable grounds. 
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Mr Armstrong:  That is correct.295 

… 

The CHAIRMAN:  Pursuing this question of reasonable suspicion, 
do you believe that it is a difficult threshold to overcome? 

Mr Armstrong:  In its current form? 

The CHAIRMAN:  Yes. 

Mr Armstrong:  No.296 

3.116 When the Committee queried this issue with the WA Police and asked for any 
evidence, anecdotal or otherwise, of police officers having problems with satisfying 
the reasonable suspicion test, the WA Police provided limited anecdotal evidence of 
this: 

• Superintendent Gary Budge said that: 

There is certainly anecdotal evidence of that and I have certainly 
been involved in discussions with police officers, and there has been 
much debate about the subjective nature of reasonable suspicion.[297]  
We have talked about scenarios where some police say, “Yes, I 
believe that would give me a reasonable suspicion to search the 
person”, and others have said, “No, I don’t think that would give me 
a reasonable suspicion.”298 

• Dr Karl O’Callaghan, Commissioner of Police, and Mr Stephen Brown, 
Assistant Commissioner, Metropolitan Region, gave the following reasons for 
the lack of this evidence: 

Dr O’Callaghan:  I think the problem would be that a lot of this 
business about whether an officer has reasonable suspicion or not 
and feels like they can search someone or not is in the mind of the 
officer who is conducting the response, so that does not go recorded; 
in other words, there is no reason to record a thought process.  To 
back-capture that sort of information would be almost impossible 
unless we went out to try to ask officers whether they had ever been in 
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such a scenario.  I do not know whether you [Mr Stephen Brown, 
Assistant Commissioner, Metropolitan Region, WA Police] are able 
to enlighten anybody about that, but the problem is we do not capture 
that sort of information so we do not have access to it. 

Mr Brown:  I do not think in my career it has ever been something 
that has been discussed; you either have a reasonable suspicion and 
you take actions from there on, or you do not and you go about your 
business.299 

Committee Comment 

3.117 The Committee recognised that reasonable suspicion, although not considered to be an 
onerous threshold, must sometimes be assessed by police officers very quickly and in 
very trying circumstances.  Although police officers may differ as to whether a given 
set of circumstances may give rise to their having reasonable suspicion, the 
Committee understood that the difficulty was not with the requirement of having to 
hold a reasonable suspicion but perhaps with a police officer’s confidence that his or 
her own judgment would stand up to objective scrutiny. 

3.118 However, the evidence to the Committee was that establishing the reasonableness of 
an officer’s suspicion, as a precondition to a search leading to a charge, has not proved 
to be an impediment to a successful prosecution. 

3.119 Further, the Committee noted that the WA Police did not express concerns about there 
being any deficiency in the training police officers receive regarding the issue of 
reasonable suspicion. 

 

Finding 7:  The Committee finds that the concept of reasonable suspicion, which is a 
prerequisite for almost all police stop and search powers, is readily understood and not 
difficult to apply. 

 

Finding 8:  The Committee finds that proving the reasonableness of the suspicions held 
by a police officer when exercising police stop and search powers has not been an 
impediment to a successful prosecution. 

 

The Importance of the Reasonable Suspicion Test 

3.120 As explained by the Law Society: 
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What the requirement for reasonable suspicion really does is make it 
necessary to focus the search on a particular individual.300 

3.121 In other words, in a designated area, the Bill will empower police officers to search 
anyone they like for whatever reason they like, or for no reason at all.  Once a person 
is selected from a crowd to be stopped and searched under the proposed powers, there 
will be no opportunity for the person to refuse the stop and search. 

3.122 For essentially these reasons, several of the submissions received by the Committee 
called for the reasonable suspicion test to be maintained in all police stop and search 
powers.301  A selection of the comments is provided: 

• “SCALES firmly believes that reasonable suspicion is an absolutely necessary 
check on police action.  If an officer is going to conduct a search, they must at 
least turn their mind to whether or not there is enough evidence to support a 
reasonable suspicion that a search is necessary.  This is a legal test which 
requires that there is more than simply prejudice and assumption because the 
person searched looks young, aboriginal or homeless or they speak to the 
officer in a way the officer does not like.”302 

• “Existing legislative framework which requires reasonable suspicion, must be 
retained, and has worked admirably in the past.”303 

• “Saying someone “behaved suspiciously” or “looked suspicious” without a 
requirement for a qualified explanation of what constitutes “suspicious” 
cannot be acceptable.  This would allow officers too much scope for indulging 
in the exercise of personal bias or vindictiveness toward certain types … .  
This legislation would encourage unbridled indulgence by less disciplined 
officers seeking outlets for their own subjective views victimising innocent 
citizens who otherwise would escape unnecessary harassment.”304 
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• “[Under the Bill,] … the requirement of ‘reasonable suspicion’ is removed 
from the legislation, meaning that police officers are able to conduct searches 
on a person in an area prescribed by the regulations even if they do not 
harbour suspicion that the person may be carrying concealed weapons.  … 
this opens up the possibility of some police officers conducting searches on 
the basis of personal prejudice, whether consciously or not.”305 

3.123 One submission went further, by suggesting that the requirement for police officers to 
hold a ‘reasonable suspicion’ be replaced by a prescribed “set of criteria which is 
more specific in defining procedure and appropriate modes of intervention”.  That is, 
a suggestion that the legislated police stop and search powers should be more 
prescriptive than using the phrase ‘reasonable suspicion’.306 

3.124 During a hearing, the Commissioner for Children and Young People reiterated her 
concerns about the removal of the usual requirement for reasonable suspicion and the 
effect this may have on children and young people: 

I am concerned that when we remove the test in the current 
legislation that governs stop and search, which is to do with having 
reasonable suspicion, it then becomes a question of what criteria 
would you employ to stop and search a child.  One of the things that 
stands out for me as a concern is difference, and children and young 
people who might have a disability or a mental illness, or some other 
issue, might stand out for someone on the beat assessing whether they 
should stop and search.307 

… 

once that threshold is removed, the likelihood of more children 
coming into contact with the police is increased.308 

Committee Comment 

3.125 The Committee heard that the reasonable suspicion test is not difficult to satisfy and 
helps ensure that searches are focused and objective, and so instils greater confidence 
in the public that the police powers will be used responsibly. 
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Other Arguments for an Exception to the Requirement for Reasonable Suspicion 

3.126 The Police Union asserted that: 

The average law abiding citizen, in the Union’s view should applaud 
such legislation because it is aimed as deterrence to a growing 
minority in our community whose actions attract police attention.309  
(underlining added) 

3.127 In the Committee’s view, it could be argued that if a person’s actions attract police 
attention, it is very likely that the police officer will form the requisite reasonable 
suspicion to stop and search that person under section 68 of the Act or some other 
legislative stop and search power requiring reasonable suspicion.310  In such 
circumstances, the police officer is unlikely to require the proposed stop and search 
powers. 

3.128 The Police Union also offered the following scenario as an example of how the 
reasonable suspicion test can fail and, by implication, how the Bill will avoid this 
problem: 

What happens is some people may come along who are acting in an 
antisocial way doing certain things that would draw our attention to 
them.  We may have a reasonable suspicion that they are carrying 
something and we would be able to search them, but if somebody was 
walking past who just appeared normal and was carrying a knife or a 
machete, they would walk straight past us and walk down the road 
and may stab somebody.  We have seen this time and time again when 
people have been injured by people carrying weapons, and some of 
them you would not pick.  You would not stop them.  It is a time/place 
circumstance.311 

3.129 The Committee considered that unless everyone in that area was screened or 
searched,312 a police officer exercising the proposed powers would still be unlikely to 
detect such a person as described by the Police Union, unless the officer’s decision to 
stop that person was informed by police intelligence, lucky random selection, or some 
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irrational or intuitive ground (including pre-conceptions or prejudices about the 
person.313 

3.130 In answer to this, representatives of the Police Union and the WA Police insisted that 
the proposed stop and search powers will not be used to target certain groups of 
people.  Rather, anyone who is in a prescribed or declared area would be exposed to 
the powers.314 

3.131 When the Committee queried what criteria, if not reasonable suspicion, a police 
officer would use to determine who to stop and search in a prescribed or declared area 
under the Bill, the Police Union provided the following explanation: 

That will be up to the officers who are actually out there in those 
prescribed areas.  I do not know.  I cannot say what operations will 
be put in place and if we will check one in five or check everyone 
early in the night or check everyone at three o’clock in the morning.  I 
honestly cannot say that.315 

… 

The best person to answer that question is the person on the street 
who will make the decision at that time.  They know the feeling for the 
street, the circumstances, the atmosphere, the whole lot.316 

3.132 The Committee’s concerns about the potential for discriminatory use of the proposed 
stop and search powers were heightened by the following exchange with 
representatives of the WA Police, during which there was an implied concession that 
the proposed powers will not and cannot be used randomly: 

Mr Penn:  Certainly the police are not proposing that they will be 
conducting mass screenings or searchings of people in these areas.  It 
is simply not practicable to do so.  It will not be the case that if there 
are 5 000 people in an entertainment precinct, all of those 5 000 
people will be searched.  It is simply not practicable for police 
resourcing to do that. 
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Hon ALISON XAMON:  But they can be indiscriminately searched 
without consent or without reasonable suspicion.  

Mr Penn:  They can be searched, yes, without consent or reasonable 
suspicion.  I do not know if it is necessarily indiscriminate.  We would 
expect that — 

Hon ALISON XAMON:  By definition, it would be indiscriminate if 
it is without reasonable suspicion. 

Mr Penn:  We would expect that there would be some reason why the 
police officers would want to search someone.  

Hon HELEN MORTON:  I do not understand that.  

Hon ALISON XAMON:  No, neither do I. 

Hon HELEN MORTON:  I do not understand what the reasons 
would be.  

Hon ALISON XAMON:  Other than suspicion.  

Mr Penn:  Let us put it this way: certainly, the expectation is that 
police officers will be reasonable in the way that they exercise their 
powers—not being unreasonable.  

Hon ALISON XAMON:  It may be an expectation, but the law does 
not prescribe that.  In fact, at the moment, the current law imposes 
that reasonableness on the way that searches can be undertaken 
through the simple definition of reasonable suspicion.  But once we 
remove that, what legal safeguards do we have?  

Mr Penn:  From a legislative point of view, you are correct, but the 
commissioner is proposing to issue some guidelines to police officers.  

Hon ALISON XAMON:  Guidelines can be changed on a whim and 
can be ignored.  

Mr Penn:  I doubt whether police officers would ignore them.  If they 
are found to ignore them, they would be subject to disciplinary action 
by the commissioner.  

Hon ALISON XAMON:  If it can be demonstrated or proven that it 
actually happened.  
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Mr Budge:  The practicalities of it are important.  We do not intend 
to be funnelling people through a gate and mass searching large 
gatherings through areas like Northbridge.  It would be impractical 
for us to do that.317 

3.133 Initially, the WA Police informed the Committee that the proposed stop and search 
powers are not intended to be used to target specific groups of people: 

• “I think it is probably fair to say that the new provisions are about places and 
not people.  There has been some debate about who we are going to look at in 
regard to the proposed legislation.  It is not about any particular group of 
people.  It is about the place.  Anyone who was in a prescribed place would be 
liable to be searched.”318 

• “As Superintendent Budge mentioned earlier, it is looking at the place and it 
is not targeting groups of people.”319 

• “This is about not targeting specific groups of people; this is about going into 
an entertainment area and looking at people.”320  

• “Really, it is anyone who goes into the prescribed area.  We are not about 
searching minority groups; that has been suggested.  I have heard all these 
ridiculous, outlandish comments from people, including commentators and 
the like, that we are going to pick on Indigenous people, ethnic groups and 
husbands and wives, and that we will pat search the wife because she is good-
looking.  These are absolutely ridiculous comments and scaremongering.”321 

• “we are not about searching ethnic minority groups as has been suggested.  
This is for anyone, of any race, creed or whatever, who goes into that area.  It 
is about everyone who could possibly be searched.  The suggestion that we 
will pick on these particular groups is absolutely ridiculous.”322 

• “This is not about targeting certain groups.  This is about everyone who goes 
into that area being subject to the legislation.  I have heard all this 
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scaremongering about Aboriginals and you name it and that we will target 
them.  The people we have targeted in the past are those committing offences.  
This is not about targeting particular groups of people.  This is about making 
a particular area safe and free of weapons.”323 

3.134 However, the WA Police advised at a subsequent hearing that the proposed powers are 
intended to be targeted at specific groups of people, such as known criminals, based 
on police intelligence: 

Dr O’Callaghan:  … outlaw motorcycle gangs in Western Australia 
carry weapons and use them frequently.  They are involved in 
organised crime and a number of other activities.  If they go on a run 
and they come into town in Western Australia, say a country town 
somewhere, we do not have any reasonable power to simply stop and 
search them for weapons.  If we were able to use legislation like this, 
we would use it when they turn up at a certain place and location.  
Based on intelligence, we would want to invoke stop-and-search 
legislation in that scenario and search all of those people to find out 
whether or not they are carrying weapons. 

The CHAIRMAN:  But that would involve, would it not, your having 
to declare that area in some fashion in advance of them arriving? 

Dr O’Callaghan:  Yes, and we often know what their run types are.  
So we have that information well in advance of the actual run.  So we 
would want to declare that area prior, in the knowledge that they will 
turn up at that particular location. 

The CHAIRMAN:  So the way they can avoid that then is by not 
turning up there. 

Dr O’Callaghan:  That is true.324 

… 

Dr O’Callaghan:  … If you are specifically targeting bikies on an 
arterial road for weapons detection, the police are not going to stop 
and search a farmer that is passing through that same location.  What 
they are looking for is a particular profile and a particular 
antecedent.  So the focus of the operation will be on that profile or 
that antecedent, not everyone that drives through the area.  And that 

                                                 
323  Ibid, p22. 
324  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, and Hon Michael Mischin 

MLC, Chair, Standing Committee on Legislation, Transcript of Evidence, 10 March 2010, p6. 



SIXTEENTH REPORT CHAPTER 3: Policy of the Bill 

 101 

would apply to just about any time the weapons legislation is used.  It 
is not intended to screen every person that walks through the area.  
My intention, as Commissioner of Police, is to issue instructions that 
you do not screen randomly every person that goes through the area.  
We have antecedents and profiles on record for various types of 
offences and various types of issues.  So we would focus on that 
antecedent or that profile, because otherwise you simply could not 
resource it.325 

… 

Mr Dawson:  … To use the example, as you have asked about, in 
terms of outlaw motorcycle groups, this [mass searching] is quite 
problematic in that you may have upwards of several hundred 
persons riding motorcycles, and they spread themselves out over 
many, many kilometres.  They then take various side roads and 
whatever.  It is not that you are dealing with an orderly group of 
people who are compliant.  So you have to operationally deploy 
police around in order to try to get to a most effective way of stopping 
them.  While we can stop, for instance, for RBT, and the Road Traffic 
Act provides adequate powers for police to require a person to submit 
a sample of breath, there is no overt power, as is proposed in this bill, 
to require all persons to comply with, for instance, a body search.  
That is why we see the opportunity for this power in this bill to 
specifically require persons, whether they consent or not, to be 
subjected to a search, because, as the commissioner has already 
outlined, we are dealing with people who are organised criminals, 
and so that is why we would want to use both our intelligence 
holdings and the information that we have on hand to effectively 
police.  That is the primary reason we have used that as an 
example.326 

… 

Mr Dawson:  To use one group as an example, the Rebels outlaw 
motorcycle group did a national run into Western Australia several 
years ago.  We had a large contingent of police that met them at 
Eucla.  That is an effective entry point for us to be able to require 
those people to be not only stopped and their motorcycles and 
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vehicles inspected; we would want to do more than just inspect 
vehicles.327 

… 

Dr O’Callaghan:  … The fact that the person is a member of an 
outlaw motorcycle gang is not in itself reasonable suspicion to go and 
search them, not under the Misuse of Drugs Act and not under the 
Criminal Investigation Act, so the fact that they are members of an 
OMCG does not [in itself] give us the power to search them [under 
general stop and search powers328].329 

… 

Hon ALISON XAMON:  But as I understood it, you were saying 
before that it was not necessarily a problem being able to reach that 
reasonable suspicion with outlaw motorcycle gangs. 

Mr Brown:  No, that is not always the case.  They are treated as 
individuals.  Yes, we do apply random breath testing and it is very 
effective.  We certainly apply the newly implemented drug testing on 
the roadside and we have apprehended quite a large number of 
outlaw motorcycle gang members riding on the roads drug affected 
and they have been prosecuted.  We find we also use the vehicle 
standards regulations.  If during the course of those discussions on 
the roadside any of those individual bikie members reach a threshold 
where we suspect them for whatever reason—and the intelligence can 
come to us from many sources and it is coming live so it is not just 
that we get it two or three weeks before about one individual; it might 
be coming from a range of covert sources to us at the roadside as to 
what we might suspect bikie number three in the queue as opposed to 
bikie numbers seven, eight and nine.  Depending on the information 
that we have at the time, we were close to a search with reasonable 
suspicion that they are carrying drugs or weapons or whatever it 
might be. 

The CHAIRMAN:  On that subject, are you looking at the distinction 
between having a reasonable suspicion about a particular person?  
You may have a suspicion about a group and that is where you find 
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that your current powers are not satisfactory, because they are not 
focused on a particular member of that group. 

Mr Brown:  That is correct.  I would say there is a lot of missed 
opportunity when the rest of the group are allowed to pass through 
without being searched.330 

3.135 The Commissioner of Police advised the Committee that the issues associated with 
stopping and searching members of organised motorcycle gangs did not form part of 
the reasons for the preparation and introduction of the Bill.  However, these issues 
have been discussed internally in the WA Police: 

Hon HELEN MORTON:  I was interested in the scenario that you 
gave us of the value of the new legislation intercepting or confronting 
a mob of bikies as they were reaching Eucla or somewhere like that 
and being able to use the legislation to stop and search them without 
any suspicion.  I am interested in whether that scenario was 
considered at the time the bill was being considered or drafted or 
whether it came to light subsequent to that in the process of 
considering the utilisation of the bill and at the time the inquiry was 
taking place.  The reason I am asking that is because that was the first 
we had heard about it.  It had not been considered or discussed at any 
time in the media or in any of the discussions that we heard publicly.  
It certainly was not in the second reading speech.  We are trying to 
understand whether that scenario was considered at the time the bill 
was being drafted or was it subsequent to that scenario?  

Dr O’Callaghan:  The discussion that we had previously with 
government about this was always focused around weapons in public 
places.  As I think I indicated to the committee, the original debate 
related to the transport system, particularly trains.  The issue of the 
bikie scenario was not raised in those preliminary discussions.  
Indeed, I cannot remember talking to any minister about it in the 
lead-up to the drafting of the legislation.  We have obviously spoken 
internally about what impact it has on policing and how the 
legislation can be used.  My evidence to the committee last time was 
probably the first airing of that discussion.  I am not sure that 
government had that in mind when it sought to put this legislation 
forward.331 

                                                 
330  Hon Alison Xamon MLC, Member of the Standing Committee on Legislation, Mr Stephen Brown, 

Assistant Commissioner, Metropolitan Region, Western Australia Police, Hon Michael Mischin MLC, 
Chair, Standing Committee on Legislation, Transcript of Evidence, 10 March 2010, p47. 

331  Hon Helen Morton MLC, Member of the Standing Committee on Legislation, and Dr Karl O’Callaghan, 
Commissioner of Police, Western Australia Police, Transcript of Evidence, 19 May 2010, pp16-17. 
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3.136 The Law Society held a different view to the WA Police, arguing that the reasonable 
suspicion requirements of section 68 of the Act do not prevent police officers from 
stopping and searching large groups of people: 

That is the beauty of the law that we have had for not quite centuries; 
that is the beauty of section 68, which enshrines the common law 
search powers.  Section 68 is what the police officer relies on to 
search the people in that situation; there is nothing preventing section 
68 being used for five, 10, 20 or 30 people if they are part of a group 
who look like troublemakers, are behaving like potential 
troublemakers and whom the police reasonably suspect are going to 
engage in a fracas later in the night.  There is absolutely nothing 
preventing the police using their existing powers under section 68 to 
search those people[332], and if they find weapons, not one of those 
prosecutions will be kicked out in a magistrate’s court in this state.  
Every single one of those prosecutions will be able to proceed on the 
basis that it was a lawful and reasonable search conducted by the 
police officers under the existing law.  There is no need for a new law 
to allow that search to occur.333 

3.137 Other places where the proposed stop and search powers may be used are train 
stations.  Again, the WA Police maintained that the powers will be used in a targeted 
manner, with the focus on people who are either already known offenders or who fit 
an offender profile: 

Hon SALLY TALBOT:  So what you are imagining, were this bill to 
be passed, is that the Perth train station is not like the airport where 
everybody would go through the screen? 

Dr O’Callaghan:  No; absolutely not.  There is no point in doing that 
level of screening.  One, there is no point in doing it; two, the 
resource intensity and the inconvenience to the public would be just 
too great.  You just would not want to do something like that. 

Hon SALLY TALBOT:  So how do you decide who goes through the 
screen? 

Dr O’Callaghan:  As we said before, we know with weapons carriage 
offences every time we charge someone with a weapons carriage 
offence there is an antecedent report created or a profile created of 

                                                 
332  Except, perhaps, the practicalities of temporarily detaining a large number of people who may not be 

orderly or compliant, which the Committee noted is a problem that could never be resolved by legislation. 
333  Mr Hylton Quail, President, The Law Society of Western Australia, Transcript of Evidence, 9 February 

2010, p8. 
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the person who was carrying the weapon.  Over time you build up 
quite a significant dossier of that information on what are the likely 
types of people who do it; you know, sex, age group, type of person; 
all that sort of thing.  They are the people you would, for argument’s 
sake, focus on.  If we go back to the bikie scenario in the middle of 
Brookton, you are not going to put the farmers through the gate 
because you are looking for bikies carrying weapons.  The same thing 
at the Perth railway station: you are looking for a particular profile 
or a particular antecedent.  You are not looking for everybody to go 
through the gate.334 

… 

… policing is always based on this sort of response.  The police do 
not randomly go to anybody and start asking questions.  They have 
got to have a starting point, because otherwise you get no value out of 
it and you use resources in a way which is not effective.  So that is 
how police have always operated.  They operate based on information 
they have about particular behaviours associated with particular 
groups of people.335 

… 

Dr O’Callaghan:  … it is a pointless activity to put people through a 
gate when you know there is no possibility of them actually being 
weapons carriers.  And police know that there are obviously going to 
be groups in the community that are not highly represented in 
weapons carriage.  … We might base our responses on knowing 
somebody.  For argument’s sake, if the police know someone who is a 
previous offender or has committed previous offences and they see 
them coming into the area, they might direct those people through the 
gate.  So there is a whole range of reasoned responses that police 
would use.  I am pretty sure, and I will take further advice from the 
assistant commissioner, that we are unlikely to provide an absolutely 
indiscriminate response to stop-and-search.336  (Underlining added) 

Hon Sally Talbot:  … When those criteria appear, like the diagnostic 
statistical manual for illnesses, if you tick a certain number of boxes 

                                                 
334  Hon Dr Sally Talbot MLC, Deputy Chair, Standing Committee on Legislation, and Dr Karl O’Callaghan, 

Commissioner of Police, Western Australia Police, Transcript of Evidence, 10 March 2010, p20. 
335  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p20. 
336  Ibid, p22. 
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you have got a reasonable chance of your suspicions being proved 
correct. 

Dr O’Callaghan:  Yes. 

Hon SALLY TALBOT:  Is that not precisely what [section 68 of] the 
existing act allows you to do? 

Dr O’Callaghan:  The difference between that and the existing act is 
that the existing act allows people to opt out of the search ... .337 

… 

Mr Brown:  … So in an operation, for example, at the Perth train 
station, we would be identifying to the officers on the ground, or the 
operational commander would be, those sort of individuals whom we 
either know because they visit Northbridge frequently and are known 
in the past to have been in possession of weapons or have an 
extensive criminal record, and that would heighten our suspicion as 
well on how they acted.338 

… 

Dr O’Callaghan: … In fact, if we used it a dozen times in a year, I 
would be surprised, unless there was a particular issue.  I do not see 
us going out and immediately hitting the streets with stop and search 
in many different areas of Western Australia.  We would use it for 
high pressure situations that come up from time to time, and we would 
use it cautiously based on intelligence that we have.  I would want to 
be convinced that the legislation is useful; I do not want to go out and 
use it indiscriminately.339 

3.138 The Police Union also provided evidence contradicting its assertions that persons 
selected for search under the proposed powers would be chosen at random: 

                                                 
337  Hon Dr Sally Talbot MLC, Deputy Chair, Standing Committee on Legislation, and Dr Karl O’Callaghan, 

Commissioner of Police, Western Australia Police, Transcript of Evidence, 10 March 2010, p22.  
However, the Committee observed that the opportunity to “opt out” of a search would be an option 
available only if the officer were exercising the power under section 69 of the Criminal Investigation Act 
2006.  If a police officer had a reasonable suspicion upon which to base his or her decision to stop and 
search a person under section 68, the person could not decline to be searched. 

338  Mr Stephen Brown, Assistant Commissioner, Metropolitan Region, Western Australia Police, Transcript 
of Evidence, 10 March 2010, p23. 

339  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 
10 March 2010, p37. 
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This is about not targeting specific groups of people; this is about 
going into an entertainment area and looking at people.  It is not 
about searching families; this is about targeting people who we know 
who do carry drugs and who do carry weapons, and we have seen 
it.340  (underlining added) 

3.139 Although the WA Police and Police Union assured the Committee that the use of the 
proposed powers will be based on police intelligence and will, therefore, be targeted at 
known or ‘likely’ criminals, the Committee was mindful of the following evidence 
reported by the MPA: 

And, as the Metropolitan Police Black Police Association put it: 

“…if everything is so intelligence based - or stupidity based, depends 
how you look at it – why do we still have such a low hit rate?  If it is 
supposed to be intelligence led, why are over 80% of people being 
stopped for no reason? 

And why do we have a disproportionate number of people being 
stopped that are Black?  Especially Black youth.”341 

United Kingdom’s Experience where Reasonable Suspicion is not Required 

3.140 As previously noted in paragraphs 2.82, 3.32 and 3.79 of this Report, in the absence of 
sufficient data from comparable Australian jurisdictions, the most comprehensive 
analysis of police stop and search legislation available to the Committee came from 
the United Kingdom. 

3.141 The United Kingdom’s experience with police stop and search powers was that better 
outcomes are achieved when these powers are predicated on reasonable suspicion, as 
illustrated by the comments below.  The comments focus on the ineffectiveness of 
stops and searches conducted without reasonable suspicion and highlight the 
importance of maintaining public trust in the police as a means of ensuring the success 
of police work.  Some of these comments are already reflected in the summary of 
negative evidence from the United Kingdom’s experience at paragraphs 3.40 to 3.70 
in this Report. 

3.142 In his latest report on the operation of the anti-terrorism Acts, Lord Carlile stated: 

Search on reasonable and stated suspicion, though not in itself a high 
test, is more understandable and reassuring to the public.342 

                                                 
340  Mr Russell Armstrong, General President, WA Police Union of Workers, Transcript of Evidence, 

9 February 2010, p7. 
341  Equal Opportunity and Diversity Board, MPA, Report of the MPA Scrutiny on MPS Stop and Search 

Practice, United Kingdom, October 2004, p65. 
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3.143 The European Court of Human Rights had the following concerns about the Section 
44 Powers: 

Not only is it unnecessary for him [the searching constable] to 
demonstrate the existence of any reasonable suspicion; he is not 
required even subjectively to suspect anything about the person 
stopped and searched.  The sole proviso is that the search must be for 
the purpose of looking for articles which could be used in connection 
with terrorism, a very wide category which could cover many articles 
commonly carried by people in the streets.  Provided the person 
concerned is stopped for the purpose of searching for such articles, 
the police officer does not even have to have grounds for suspecting 
the presence of such articles.343 

… 

… in the absence of any obligation on the part of the officer to show a 
reasonable suspicion, it is likely to be difficult if not impossible to 
prove that the power was improperly exercised.344 

3.144 Some studies have concluded that: 

Laws permitting searches on the merest pretext … and ‘suspicionless’ 
stops (such as section 60 of the Criminal Justice and Public Order 
Act [1994 (UK)], section 44 of the Terrorism Act [2000 (UK)] and 
section 163 of the Road Traffic Act [1988 (UK)]), are used unfairly, 
have enormous community impact and yield little in crime detection 
or prevention.345 

3.145 Recommendations 1 and 4 of a report prepared for the United Kingdom’s Home 
Office346 were as follows: 

Searches should be used in an efficient and targeted way based on 
strong grounds for suspicion and making the best use of up-to-date 
intelligence about local crime problems. 

                                                                                                                                             
342  Lord Carlile of Berriew QC, Report on the Operation in 2008 of the Terrorism Act 2000 and of Part 1 of 

the Terrorism Act 2006, United Kingdom, June 2009, p31. 
343  Case of Gillan and Quinton v The United Kingdom, European Court of Human Rights, Application No 

4158/05, 12 January 2010, paragraph 83. 
344  Ibid, paragraph 86. 
345  B Bowling and C Phillips, ‘Disproportionate and Discriminatory:  Reviewing the Evidence on Police 

Stop and Search’, The Modern Law Review, Volume 70, Issue 6, 2007, pp936-961, at pp960-961. 
346  The report was commissioned by the United Kingdom’s Home Office but does not necessarily reflect its 

views. 
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… 

The role of searches that do not require legal grounds, such as s60 
and voluntary searches, needs to be considered carefully given their 
likely impact on community confidence and inefficiency at producing 
arrests.347 (underlining added) 

3.146 This research also questioned whether police stop and search powers which do not 
require reasonable suspicion should be used at all: 

The Home Office and ACPO [Association of Chief Police Officers] 
should review whether, and in what circumstances, these types of 
searches should be used.  Searches which do not require reasonable 
grounds for suspicion, such as s60 and voluntary searches, appear 
less likely to be targeted at genuine offenders and have a strong 
potential to alienate the public.348 

3.147 The above recommendations were supported by the following findings and 
observations: 

• Stops and searches conducted without reasonable grounds for suspicion are 
more likely to fail to comply with the guidelines designed to regulate their 
practice.349 

• “the effectiveness of searches is greatest when they are based on strong 
grounds for suspicion and make the best use of intelligence.”350 

• “In general, the public are more satisfied with a police stop when they feel 
they have been treated fairly and politely, given a reasonable explanation, 
and not searched.”351 

                                                 
347  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 

Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p(vii). 

348  J Miller, P Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p2. 

349  Ibid.  The ‘legality’ of a police stop and search was measured by whether the power to stop and search 
was used within the guidelines designed to regulate its use.  ‘Legality’ was taken to be an indicator of the 
legitimacy of police stop and search powers.  Refer to paragraph 3.36 in this Report for a discussion 
about what the Home Office researchers considered to be indicators of the legitimacy of police stop and 
search powers. 

350  Ibid, p3, referring to findings and observations in J Miller, N Bland & P Quinton, Policing and Reducing 
Crime Unit, Research, Development and Statistics Directorate, Home Office, Police Research Series 
Paper 127:  The Impact of Stops and Searches on Crime and the Community, United Kingdom, 
September 2000. 



Legislation Committee SIXTEENTH REPORT 

110  

• “Importance was placed on being given a genuine reason for stops and, 
particularly, searches.  This was related to people’s satisfaction with stops 
and searches.  If not provided, people felt uncomfortable and victimised.”352 

• “Public confidence, legality[353] and effectiveness [that is, the indicators of the 
legitimacy354 of police stop and search powers] may be threatened in 
encounters involving:  higher discretion; … 

For searches not requiring reasonable suspicion (e.g. s60 and voluntary 
searches), the report identifies a range of working practices and highlights 
that public confidence and effectiveness might be threatened because of the 
absence of well-defined grounds for suspicion.”355 

• “[Police officers who were interviewed during the study] … pointed out that 
they were more ready to search people under this power [Section 60 Powers] 
where evidence was not strong.  One officer described how he targeted s60 
searches in the following way: 

Anyone causing trouble really - but people who aren’t worth 
pulling [arresting] cause they haven’t done enough.”356 

3.148 The MPA interpreted the steadily increasing use of Section 60 Powers in London as 
confirmation that constables in London are favouring these less onerous powers to 
those which require reasonable suspicion: 

                                                                                                                                             
351  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 

Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p(vi) and see generally, pp52-53. 

352  J Miller, P Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p5, referring to findings and observations in V Stone & N 
Pettigrew, Policing and Reducing Crime Unit, Research, Development and Statistics Directorate, Home 
Office, Police Research Series Paper 129:  The Views of the Public on Stops and Searches, United 
Kingdom, September 2000. 

353  That is, that police stops and searches are used within the guidelines designed to regulate their practice:  J 
Miller, P Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p1. 

354  In the sense used by the researchers for the United Kingdom’s Home Office, as discussed in paragraph 
3.36 of this Report. 

355  J Miller, P Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p5, referring to findings and observations in P Quinton, N 
Bland & J Miller, Policing and Reducing Crime Unit, Research, Development and Statistics Directorate, 
Home Office, Police Research Series Paper 130:  Police Stops, Decision-making and Practice, United 
Kingdom, September 2000. 

356  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p39. 
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In her evidence to the Scrutiny Panel [of the MPA], Marian 
Fitzgerald suggested that the MPS might be circumventing the 
problems of using Section 1, of PACE [Police and Criminal Evidence 
Act 1984 (UK)] as a means of ‘social control’ by using section 60 of 
the CJPO Act [Criminal Justice and Public Order Act 1994 (UK)] 
instead (where ‘reasonable grounds’ for each individual search do 
not have to be justified legally).  The data presented in section 3.1 
[steady annual increase of the use of Section 60 Powers] would tend 
to confirm this.357 

3.149 All police stop and search powers for which information is available are used 
disproportionately against ethnic minority communities (when compared with their 
numbers in the general population).  However, the disproportion is most marked 
where the searching police officer’s discretion is widest,358 for example, where the 
searching police officer is not required to hold a reasonable suspicion before 
conducting a stop and search. 

 

Committee Comment 

3.150 The Committee was mindful of the United Kingdom’s experience with, and extensive 
literature regarding, police stop and search powers which do not require reasonable 
suspicion. 

3.151 The WA Police and the Police Union both gave inconsistent evidence as to how the 
proposed stop and search powers would be used.  At times during the course of giving 
evidence, these witnesses suggested that the powers will be used randomly, while also 
asserting that they would be used in a selective and discriminating manner, targeted at 
certain persons or groups of people. 

3.152 The WA Police and the Police Union attempted to reassure the Committee that the 
proposed powers will only be utilised against groups of people who are involved in 
criminal activity.  However, the Committee noted that the Bill, as framed, offers no 
guidance or limits as to the use of its powers.  The proposed powers could be applied 
to anyone for any reason. 

                                                 
357  Equal Opportunity and Diversity Board, Metropolitan Police Authority, Report of the MPA Scrutiny on 

MPS Stop and Search Practice, United Kingdom, October 2004, p58. 
358  B Bowling and C Phillips, ‘Disproportionate and Discriminatory:  Reviewing the Evidence on Police 

Stop and Search’, The Modern Law Review, Volume 70, Issue 6, 2007, pp936-961, at p958; J Miller, P 
Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p5; and Equal Opportunity and Diversity Board, 
Metropolitan Police Authority, Report of the MPA Scrutiny on MPS Stop and Search Practice, United 
Kingdom, October 2004, p61. 
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3.153 The WA Police indicated that it will be impossible for police officers to search every 
person within a prescribed or declared area.  Therefore, despite the proposed stop and 
search powers not being predicated on reasonable suspicion, police officers exercising 
the powers may still be required to select whom to stop and search.  How they will 
make that decision is unclear.  It may be on bases that would, in any case, give rise to 
a reasonable suspicion.  The Committee considered that, in practice, police officers 
would still be likely to base their selection on their suspicions, even if these suspicions 
do not amount to reasonable suspicion.  However, there is the potential for the 
selection to be based, either consciously or subconsciously, on preconceptions, 
prejudices or some other irrational ground. 

3.154 The only apparent safeguards against the discriminatory use of the proposed powers 
are the administrative directions of the current Commissioner of Police and the police 
manual, which, in turn, reflects these administrative directions.  These safeguards can 
be changed without parliamentary oversight, either with the appointment of another 
Commissioner of Police with a different policing policy or if the incumbent 
Commissioner changes his or her mind.  In the Committee’s view, it is unacceptable 
to have to rely only on administrative guidelines to ensure that these powers are 
exercised in a proper manner. 

3.155 Despite the above, the Committee considered the argument that there may be a need 
for the proposed stop and search powers in very limited circumstances, for example, 
with respect to stopping and searching organised criminals who travel in large 
numbers.  There may be intelligence available or other bases upon which a police 
officer could form a reasonable suspicion to stop and search individuals in that group 
pursuant to section 68 of the Act and other similarly general legislative stop and 
search powers.  However, notwithstanding that a member or some members of a group 
of people may be likely to commit an offence, the WA Police indicated that that alone 
would be an insufficient basis for a reasonable suspicion to justify a search of the 
group or any particular individual within it.  Likewise, it may be difficult to form a 
reasonable suspicion as to an individual within a group based on similar fact, hearsay, 
antecedents or time, place and circumstances if that individual is part of a group of 
people who are not otherwise involved in unlawful or suspicious activity at a 
particular time. 

3.156 In relation to the above paragraph, a majority of the Committee (comprised of Hons 
Mia Davies, Dr Sally Talbot, and Alison Xamon) was not persuaded by this aspect of 
the WA Police’s evidence and was of the view that current police stop and search 
powers are adequate.  However, a minority of the Committee considered that the 
evidence of the WA Police revealed circumstances where current police powers to 
stop and search may not meet legitimate security and public safety objectives. 
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CONCERNS ABOUT BREACHING HUMAN RIGHTS 

3.157 All but one359 of the submitters were concerned that the exercise of the Bill’s proposed 
police stop and search powers will result in the breach of the human rights of the 
person being searched.  For the reasons explained below, an individual’s personal 
liberties are infringed when he or she, or the vehicle in his or her control, is stopped 
and searched.  The relevant questions are: 

• whether this infringement is justified on the grounds of public safety; 

• whether the Parliament should legislate to authorise the infringement on those 
grounds; and 

• what safeguards should be prescribed in the legislation to minimise the level 
of infringement. 

3.158 The human rights affected by the use of the proposed stop and search powers would 
include: 

• the right to personal liberty.  This right is defined in Article 9 of the 
International Covenant on Civil and Political Rights,360 to which Australia is 
a signatory, as follows: 

Article 9 

1. Everyone has the right to liberty and security of person.  No 
one shall be subjected to arbitrary arrest or detention.  No 
one shall be deprived of his liberty except on such grounds 
and in accordance with such procedure as are established by 
law. 

… 

• the right to privacy.  This right is defined in under Article 17 of the 
International Covenant on Civil and Political Rights361 as follows: 

                                                 
359  Submission No 10 from the WA Police Union of Workers, 18 January 2010. 
360  In relation to children, this right is reflected in Article 37 of the Convention on the Rights of the Child.  In 

relation to people with disabilities, this right is reflected in Article 14 of the Convention on the Rights of 
Persons with Disabilities. 

361  In relation to children, this right is reflected in Article 16 of the Convention on the Rights of the Child.  In 
relation to people with disabilities, this right is reflected in Article 22 of the Convention on the Rights of 
Persons with Disabilities. 



Legislation Committee SIXTEENTH REPORT 

114  

Article 17 

1. No one shall be subjected to arbitrary or unlawful 
interference with his privacy, family, or correspondence, nor 
to unlawful attacks on his honour and reputation. 

2. Everyone has the right to the protection of the law against 
such interference or attacks. 

• the right to free movement.  This right is defined in Article 12 of the 
International Covenant on Civil and Political Rights362 as follows: 

Article 12 

1. Everyone lawfully within the territory of a State shall, within 
that territory, have the right to liberty of movement and 
freedom to choose his residence. 

… 

3. The above-mentioned rights shall not be subject to any 
restrictions except those which are provided by law, are 
necessary to protect national security, public order (ordre 
public), public health or morals or the rights and freedoms of 
others, and are consistent with the other rights recognized in 
the present Covenant. 

… 

3.159 If the exercise of the proposed powers discriminates against certain groups of people 
(see paragraphs 3.172 to 3.185 in this Report) or is targeted at certain gatherings of 
people, such as peaceful protests and music festivals, as was the concern of some 
submitters,363 the following human rights may also be affected: 

                                                 
362  In relation to people with disabilities, this right is reflected in Article 18 of the Convention on the Rights 

of Persons with Disabilities. 
363  For example, Submission No 11 from The Law Society of Western Australia, January 2010, p8; 

Submission No 13 from the SCALES Community Legal Centre, January 2010, p2; Submission No 15 
from Mr Johnson Kitto, 15 January 2010, p4; Submission No 19 from the Aboriginal Legal Service of 
Western Australia Inc, 22 January 2010, p9 and Recommendation 20; Submission No 24 from Ms 
Gaibrielle Jane Walker, received 10 February 2010, p1; and Submission No 26 from Mr Simon 
Woodings, 24 February 2010, p1. 
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• The right against discrimination.  This right is defined in Article 26 of the 
International Covenant on Civil and Political Rights364 as follows: 

Article 26 

All persons are equal before the law and are entitled without any 
discrimination to the equal protection of the law.  In this respect, the 
law shall prohibit any discrimination and guarantee to all persons 
equal and effective protection against discrimination on any ground 
such as race, colour, sex, language, religion, political or other 
opinion, national or social origin, property, birth or other status. 

• The right to peaceful assembly.  This right is defined in Article 21 of the 
International Covenant on Civil and Political Rights365 as follows: 

Article 21 

The right of peaceful assembly shall be recognized.  No restrictions 
may be placed on the exercise of this right other than those imposed 
in conformity with the law and which are necessary in a democratic 
society in the interests of national security or public safety, public 
order (ordre public), the protection of public health or morals or the 
protection of the rights and freedoms of others. 

• The right to freedom of association.  This right is defined in Article 22 of the 
International Covenant on Civil and Political Rights366 as follows: 

Article 22 

1. Everyone shall have the right to freedom of association with 
others, including the right to form and join trade unions for 
the protection of his interests. 

2. No restrictions may be placed on the exercise of this right 
other than those which are prescribed by law and which are 
necessary in a democratic society in the interests of national 
security or public safety, public order (ordre public), the 
protection of public health or morals or the protection of the 

                                                 
364  In relation to children, this right is reflected in Article 2 of the Convention on the Rights of the Child.  In 

relation to people with disabilities, this right is reflected in Article 5 of the Convention on the Rights of 
Persons with Disabilities. 

365  In relation to children, this right is reflected in Article 15 of the Convention on the Rights of the Child. 
366  In relation to children, this right is reflected in Article 15 of the Convention on the Rights of the Child.  In 

relation to people with disabilities, this right is reflected in Article 29 of the Convention on the Rights of 
Persons with Disabilities. 
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rights and freedoms of others. This article shall not prevent 
the imposition of lawful restrictions on members of the armed 
forces and of the police in their exercise of this right. 

3. Nothing in this article shall authorize States Parties to the 
International Labour Organisation Convention of 1948 
concerning Freedom of Association and Protection of the 
Right to Organize to take legislative measures which would 
prejudice, or to apply the law in such a manner as to 
prejudice, the guarantees provided for in that Convention. 

3.160 Some of the concerns about gatherings of people being interrupted by the proposed 
stops and searches included the following: 

• The SCALES Community Legal Centre argued that: 

Western Australian Police could potentially publicly declare an area 
where they know a protest is to occur and would then have powers to 
search anybody in that area, including peaceful protesters and 
bystanders, without a warrant or reasonable suspicion.  The exercise 
of these powers, and indeed even foreshadowing prior to a protest 
that they will be used, could significantly deter people from attending 
a protest, given the risk they will be arbitrarily searched by police.367 

• Ms Gaibrielle Walker was concerned that if she happens to be walking past a 
rally in a designated area, the police could search her even if she had no 
association with the people at the rally and the police officer had no reason to 
suspect her of any criminal activity: 

I could see how this could escalate into an argument and the potential 
for arrests to happen with charges of hindering and others made.  I 
would certainly attempt to assert my rights.368 

• The Aboriginal Legal Service of Western Australia (ALS) had similar 
concerns to the SCALES Community Legal Centre and recommended that, if 
the Bill is to be passed, it should be amended to preclude the use of the 
proposed powers in response to public demonstrations or protests.369 

3.161 As a signatory to the International Covenant on Civil and Political Rights, Australia 
has: 

                                                 
367  Submission No 13 from the SCALES Community Legal Centre, January 2010, p2. 
368  Submission No 24 from Ms Gaibrielle Jane Walker, received 10 February 2010, p1. 
369  Submission No 19 from the Aboriginal Legal Service of Western Australia Inc, 22 January 2010, p9. 
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An absolute and immediate obligation … to respect and ensure the 
rights and freedoms [defined in the treaty are enjoyed by] … all 
individuals subject to its jurisdiction.370 

3.162 Australia is also a signatory to, and has obligations under, the Convention on the 
Rights of the Child and the Convention on the Rights of Persons with Disabilities.  
Most of the human rights which are discussed above and defined in the International 
Covenant on Civil and Political Rights are also reflected in each of these two 
conventions.  Two submitters argued that the Bill has the potential to breach some of 
Australia’s international treaty obligations.371 

3.163 One of the main objections raised in relation to the Bill was that the proposed stop and 
search powers will be able to be exercised without the requirement for reasonable 
suspicion.372  The submissions indicated that people’s human rights will be infringed 
because a police officer will not be required to have grounds for reasonable suspicion 
to carry out a stop and search under the Bill.  In addition, the people who are chosen 
for a stop and search under the Bill will be searched without their consent and without 
the choice to leave the area. 

3.164 As already indicated above,373 the exercise of Section 44 Powers in the United 
Kingdom has been recognised as an infringement of people’s human rights. In the 
Gillan case, the European Court of Human Rights described the indignity associated 
with a police stop and search under Section 44 Powers: 

Irrespective of whether in any particular case correspondence or 
diaries or other private documents are discovered and read or other 
intimate items are revealed in the search, the Court considers that the 
use of the coercive powers conferred by the legislation to require an 
individual to submit to a detailed search of his person, his clothing 
and his personal belongings amounts to a clear interference with the 
right to respect for private life.  Although the search is undertaken in 
a public place, this does not mean that Article 8 [of the Council of 
Europe’s Convention for the Protection of Human Rights and 
Fundamental Freedoms - the right to respect for private and family 
life] is inapplicable.  Indeed, in the Court's view, the public nature of 
the search may, in certain cases, compound the seriousness of the 
interference because of an element of humiliation and 

                                                 
370  Definition of ‘International Covenant on Civil and Political Rights 1966’:  Encyclopaedic Australian 

Legal Dictionary, On-line, Lexis-Nexis. 
371  Submission No 19 from the Aboriginal Legal Service of Western Australia Inc, 22 January 2010, p9; and 

Submission No 25 from Street Law Centre WA Inc, received 23 February 2010, pp4 and 6. 
372  Refer to paragraphs 3.120 to 3.125 in this Report. 
373  Refer to paragraphs 3.40 to 3.70 in this Report, particularly paragraphs 3.63 and 3.69. 
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embarrassment.  Items such as bags, wallets, notebooks and diaries 
may, moreover, contain personal information which the owner may 
feel uncomfortable about having exposed to the view of his 
companions or the wider public.374 

3.165 When the amendment and insertion of the relevant provisions of Victoria’s Control of 
Weapons Act 1990 was debated in Parliament, the Government was required, under 
the Charter of Human Rights and Responsibilities, to provide a statement of the 
amendment bill’s compatibility with the charter.  The Government acknowledged that 
the amendment bill (specifically, the provisions inserting sections 10G and 10H into 
the Control of Weapons Act 1990) is incompatible with sections 13(a)375 and 17(2)376 
of the charter: 

in providing powers for police to randomly search persons (including 
children) and vehicles in public places within designated areas, even 
if the police have not formed a reasonable suspicion that the person 
or vehicle is carrying a weapon.  [However,] The government intends 
to proceed with the legislation in its current form as there is 
considerable concern in the community about the pattern of weapons-
related offending with which this legislation is concerned.377 
(underlining added) 

3.166 The Committee acknowledged that, at the very least, people who are stopped and 
searched under the proposed powers may be humiliated or embarrassed for being 
singled out in a prescribed or declared area.  This was observed by researchers for the 
United Kingdom’s Home Office.378 

3.167 When the Committee queried how the WA Police would minimise the level of 
interference with people’s human rights when exercising the proposed powers, the 
WA Police argued that the Bill strikes an appropriate balance between breaching the 
personal freedoms of individuals and ensuring public safety: 

                                                 
374  Case of Gillan and Quinton v The United Kingdom, European Court of Human Rights, Application No 

4158/05, 12 January 2010, paragraph 63. 
375  ‘Right to privacy’.  “A person has the right—(a) not to have his or her privacy, family, home or 

correspondence unlawfully or arbitrarily interfered with”:  section 13 of the Charter of Human Rights 
and Responsibilities (Vic). 

376  ‘Protection of children’.  “(2) Every child has the right, without discrimination, to such protection as is in 
his or her best interests and is needed by him or her by reason of being a child”:  section 17 of the 
Charter of Human Rights and Responsibilities (Vic). 

377  Hon Robert Cameron MP, Minister for Police and Emergency Services, Parliament of Victoria, 
Legislative Assembly, Parliamentary Debates (Hansard), 12 November 2009, p4024. 

378  J Miller, P Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p5. 



SIXTEENTH REPORT CHAPTER 3: Policy of the Bill 

 119 

I think there is also the question here in terms of the right of, I 
suppose, the law-abiding citizens who are going into these areas to 
not feel apprehensive that they may come into contact with somebody 
who is exhibiting signs of violence, that they are not going to be going 
into an area where they might be exposing their children to seeing 
people doing drug trafficking et cetera.  What the legislation tries to 
achieve is to provide some enhanced powers for police officers, but 
there are some measures to try to also balance up in terms of the 
people that are being searched.  For example, one of the things in 
there is that it does not allow a strip search to take place.379 

3.168 Further, the WA Police contended that police officers will be well-trained in the 
proposed powers: 

WA Police does not believe that these alleged concerns [about the 
potential for human rights breaches, among other things] are well 
founded.  If the provisions of the Criminal Investigation Amendment 
Bill 2009 are enacted, police officers will be conducting searches in 
accordance with the rules currently laid out in the Criminal 
Investigation Act 2006.[380]  Further, the Commissioner of Police 
undertakes to provide enhanced training of Police Officers in these 
proposed powers and clarity in the operational application of the law 
through amending the Police manual guidelines.381 

3.169 The WA Police also assured the Committee that legitimate and peaceful gatherings of 
people in prescribed or declared areas will not automatically be interrupted by the 
proposed stops and searches: 

The provisions contained in the Criminal Investigation Amendment 
Bill 2009 are about prescribing or declaring places, not groups of 
people.  Anyone who was in a prescribed or declared area at the 
relevant time would be liable to be searched.  The exercise of the 
proposed powers will be dependant on what risks and unlawful 
behaviour has been experienced in the particular precinct.  Police 
routinely have to operate in high density areas and should any 
demonstrations or processions involve large numbers of persons, 
judgement would have to be exercised as to the merits of applying the 
proposed powers if it would inhibit a lawful and peaceful assembly.382 

                                                 
379  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 2 February 2010, p28. 
380  Refer to paragraphs 2.12 to 2.21 in this Report for a discussion of these prescribed rules. 
381  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p3. 
382  Ibid, p4. 
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Committee Comment 

3.170 In the Committee’s view, it is clear that people’s human rights will be infringed when 
they are stopped and searched under the proposed powers.  Further, the Committee is 
not convinced that the Bill strikes an acceptable balance between ensuring public 
safety and infringing personal liberties. 

3.171 The Committee is of the view that, despite the assurance given by the WA Police that 
legitimate and peaceful gatherings of people in designated areas will not necessarily 
be interrupted by the proposed stops and searches, the Bill does not preclude this.  The 
Committee was concerned that the proposed powers may be used against people who 
are attending a lawful event, protest or rally or taking industrial action.  Hons Dr Sally 
Talbot and Alison Xamon were also particularly concerned that this would constitute a 
breach of international convention. 

CONCERNS ABOUT POTENTIAL FOR DISCRIMINATION 

3.172 Concerns that the Bill will increase the potential for police officers to act in a 
discriminatory manner are directly related to the fact that they will not be required to 
hold a reasonable suspicion before conducting a stop and search under proposed 
section 70A of the Act.383  Many submissions384 suggested that, as a result, police 
officers would be selecting people to stop and search based on their own 
preconceptions, prejudices or some other irrational ground.  Some of their comments 
were as follows: 

• “Within our society some racist ideologies still exist, therefore as the police 
force represents a cross-section of the community, it can be expected that 
some officers will be racially prejudiced.  Searches based on stereotype rather 
than suspicion are unlawful and furthermore groups who are continually 

                                                 
383  Refer to paragraphs 3.120 to 3.125 of this Report for a discussion about the importance of the reasonable 

suspicion test. 
384  For example, Submission No 5 from Hon Giz Watson MLC, 13 January 2010, pp7 and 8; Submission No 

6 from Search for Your Rights, 16 January 2010, p6; Submission No 7 from the Commissioner for 
Children and Young People, 18 January 2010, pp1, 3, 4 and 7; Submission No 8 from the Australian 
Association of Social Workers, Western Australia Branch, 15 January 2010, p2; Submission No 9 from 
Ms Adele Carles MLA, 18 January 2010, pp2 and 3; Submission No 11 from The Law Society of 
Western Australia, January 2010, pp7-8; Submission No 12 from the Commissioner for Equal 
Opportunity, 18 January 2010, pp3-5, 7 and 13; Submission No 13 from the SCALES Community Legal 
Centre, January 2010, pp4 and 7; Submission No 14 from Youth Legal Service Inc Western Australia, 
received 19 January 2010, p2; Submission No 16 from South Coastal Women’s Health Services, 
18 January 2010, p1; Submission No 17 from the Pilbara Community Legal Service, 18 January 2010, 
p1; Submission No 18 from Ms Catherine Hall, 18 January 2010, p1; Submission No 19 from the 
Aboriginal Legal Service of Western Australia Inc, 22 January 2010, pp6 and 7 and Recommendations 16 
and 18; Submission No 20 from the Youth Affairs Council of Western Australia, received on 22 January 
2010, pp2, 3 and 6; Submission No 24 from Ms Gaibrielle Jane Walker, received 10 February 2010, p1; 
Submission No 25 from Street Law Centre WA Inc, received 23 February 2010; and Submission No 26 
from Mr Simon Woodings, 24 February 2010, p1. 



SIXTEENTH REPORT CHAPTER 3: Policy of the Bill 

 121 

targeted by law enforce[r]s will respond negatively and will undermine social 
order, regardless of whether this group is age, race or belief based.”385 

• “Providing an individual, be it a police officer or anyone else for that matter, 
with an unqualified or unchecked power of search of a person or their vehicle 
lends itself to arbitrary application and would be open to abuse.”386 

• “There is no question that young people and Aboriginal people occupy public 
places in disproportionate numbers to their numbers in the population. 

Stop and Search laws will impact disproportionately on those most 
likely to be on the streets - areas designated for stop and search 
purposes.”387 

• “The Bill smells suspiciously of discrimination against particular groups, 
namely Aboriginal Persons and Young People … .”388 

• “Aboriginal peoples are more likely to be on the streets and occupying public 
spaces in a different and more visible way to the rest of society … .”  [They 
are] “therefore more likely to be targeted by police in designated or declared 
areas and feel the effects of these oppressive laws more than mainstream 
society.”389 

• “The best interests of the child should always be the primary consideration in 
all actions concerning children.  There is no justification for police officers 
having the power to stop and search children where there is no reasonable 
suspicion they may be a threat to community safety.  This type of contact with 
police can be traumatising for children and damage their perception of public 
authority.  Children are afforded special protection of their right to privacy 
and freedom from arbitrary interference under international law, which is 
gravely breached by the proposed new powers.”390 

• “there is an unacceptable degree of police discretion granted under this 
amendment … .  … Removing the requirement for reasonable suspicion 
legalises any potential discriminatory practices within the police force.  

                                                 
385  Submission No 6 from Search for Your Rights, 16 January 2010, p6. 
386  Submission No 11 from The Law Society of Western Australia, January 2010, p7. 
387  Submission No 12 from the Commissioner for Equal Opportunity, 18 January 2010, p7. 
388  Submission No 14 from Youth Legal Service Inc Western Australia, received 19 January 2010, p2. 
389  Submission No 19 from the Aboriginal Legal Service of Western Australia Inc, 22 January 2010, p6. 
390  Ibid, p8. 
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Further, it effectively circumvents anti-discrimination laws that currently exist 
in Australia, thereby suspending the rights of these people.”391 

• “It is probable that Street Law clients [that is, homeless people] who spend 
their time in these areas [prescribed or declared public places] will be subject 
to police searches more so than other Perth residents, and will be forced to 
avoid these locations to avoid potential searches.  The proposed Stop and 
Search Bill may have an indirectly discriminatory effect on Street Law clients 
in that their freedom of movement and freedom of association will be 
hindered.”392 

3.173 The Commissioner for Children and Young People offered the following reasons why 
children and young people are generally more visible to the police, and therefore, at 
greater risk of becoming subject to the proposed stop and search powers: 

Children and young people—young people particularly—gather in 
public places.  We did as young people ourselves.  They gather at 
beaches, shopping centres.  They are more visible just generally.  
Some Aboriginal children, because they are vulnerable—and we have 
seen some articles in the press recently about a regional area in the 
state where children are not safe in their own homes and might be on 
the streets—come to the attention of the police.393 

3.174 Similarly, the SCALES Community Legal Centre explained that: 

Some people, including those groups mentioned above are very 
visible within public space, they use public space because they do not 
own or have access to more private spaces in which to congregate, or 
because of cultural reasons or (in the case of the homeless) simply 
because they have no choice.  Because they are highly visible within 
public space they are more likely to be approached by police.394 

3.175 The submitters were of the view that vulnerable members of our society may be 
susceptible to the potentially discriminatory operation of the Bill.  These people 
include children and young people, Aboriginal people, people with a disability, people 
with a mental illness, people from ethnic minorities, gay and lesbian people and 
homeless people.  Criminologists, Dr Frank Morgan and Associate Professor David 

                                                 
391  Submission No 20 from the Youth Affairs Council of Western Australia, received on 22 January 2010, 

p3. 
392  Submission No 25 from Street Law Centre WA Inc, received 23 February 2010, p4. 
393  Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 9 February 
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394  Submission No 13 from the SCALES Community Legal Centre, January 2010, p4. 
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Indermaur expressed similar concerns.395  Research into the ways in which these 
groups are policed in public spaces suggests that: 

Young people, particularly those from Indigenous, migrant and ethnic 
minority backgrounds, those deemed to be street present, homeless or 
in some way marginal to society, have disproportionately higher 
levels of contact with the police than other social groups.396 

3.176 As already mentioned above, it is well-established that similar police stop and search 
powers in the United Kingdom have been used disproportionately against people in 
the black and other ethnic minority communities.397  In Western Australia, there is 
already a disproportionate number of Aboriginal people in our justice system, 
particularly young Aboriginal people.398  The Commissioner for Children and Young 
People and the SCALES Community Legal Centre were concerned that the Bill will 
have the potential to increase the number of children and young people who come into 
contact with the justice system in a negative context.399 

3.177 The SCALES Community Legal Centre alerted the Committee to an Australian 
report400 which has concluded that many young people who have committed no crime 
are stopped, questioned and often searched by the police, frequently resulting in an 
escalation of the situation.  The centre’s experience is consistent with these 
findings.401  The Commissioner for Children and Young People provided the 
following extract from the Director of Public Prosecution’s own guidelines: 

Police contacts with children and young people which are not based 
on reasonable grounds for suspecting wrongdoing are arbitrary.  The 
explanation for such unsupported contacts is too often that police 
“single out” young people as “more likely” to be “up to something” 
or that police desire to prevent in advance some feared behaviour.  

                                                 
395  Associate Professor Dr Frank Morgan, Director, and Associate Professor David Indermaur, Crime 

Research Centre, University of Western Australia, Transcript of Evidence, 5 May 2010, pp2, 11 and 13. 
396 H Blagg and M Wilkie, ‘Young People and Policing in Australia:  the Relevance of the UN Convention 

on the Rights of the Child’ (1997) Australian Journal of Human Rights, Volume 3(2), accessed from 
Austlii website:  quoted in Submission No 13 from the SCALES Community Legal Centre, January 2010, 
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397  Refer to paragraphs 3.40 to 3.70 in this Report, particularly paragraphs 3.44 to 3.50 and 3.64. 
398  For example, see Submission No 7 from the Commissioner for Children and Young People, 18 January 

2010, p2. 
399  Ibid; and Submission No 13 from the SCALES Community Legal Centre, January 2010, pp4-5. 
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Such explanations amount to arbitrariness, discrimination and 
harassment.402 

3.178 Given that children and young people often have not developed the skills which are 
used by adults to rationalise difficult situations, interactions with the police, 
particularly those which have no reasonable basis, can sometimes escalate (see below 
at paragraphs 3.198 to 3.207 in this Report).  The Committee draws the attention of 
the House to the following comments made by the Commissioner for Children and 
Young People, which highlight the reasons why the proposed stop and search powers 
may have a particularly detrimental effect on children and young people: 

The possible effect of the Bill—that more children and young people 
will come into contact with the justice system—is not insignificant.  
Research shows that the likelihood of a young person's progression to 
detention increases with the severity of the initial contact with the 
criminal justice system. 

… 

Children and young people constitute a distinct and vulnerable group 
and differ from adults in their psychological and physical 
development, and their emotional and educational needs. 

An important element of this difference is the acknowledgement that 
children and young people require special assistance to exercise their 
basic human rights, whereas adults are assumed to have the capacity 
to assert their rights for themselves.  This is particularly salient in 
terms of police contact with children and young people, where police 
hold extremely high-level powers that can have extraordinary impact 
on children and young people. 

… in any contact with a police officer, the child 
depends on the conduct of the officer for the 
enjoyment of their rights, relies on the officer to 
fully respect those rights and is at the mercy of any 
officer who chooses to infringe or violate those 
rights.  We therefore place the full burden for 
respecting the child’s rights and for protecting the 
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child from rights violations on the officer dealing 
with the child[403].404 

3.179 The ALS opposed the Bill in principle.  However, the ALS recommended that if the 
Bill is passed, it should be amended to include a statement of intent that the proposed 
stop and search powers must not be used in a discriminatory manner, as follows: 

It is unlawful for the powers in this Act to be exercised in a manner 
that directly or indirectly discriminates against a person on the basis 
of their race, religion, age, poverty, disability, homelessness, gender 
or sexual preference.405 

The ALS recommended that if the proposed powers are used in a discriminatory way, 
any fines or charges resulting from that use of power should be void.406 

3.180 The ALS further recommended that the Bill should be amended to prevent its 
application to persons under the age of 18 years.407  The Commissioner for Children 
and Young People was of the same view.408 

3.181 As discussed earlier in this Report, research in the United Kingdom indicates that the 
people who are disproportionately stopped and searched can be severely affected by 
the experience.409 

3.182 In response to the above concerns, the WA Police reiterated that police officers will be 
well-trained in the proposed stop and search powers and will be well-guided by the 
existing rules prescribed in the Act410 and the guidelines in the police manual.411  The 
Police Union provided the following assurance: 

We are not about searching minority groups; that has been suggested. 
I have heard all these ridiculous, outlandish comments from people, 
including commentators and the like, that we are going to pick on 
Indigenous people, ethnic groups and husbands and wives, and that 

                                                 
403  Quoted from H Blagg and M Wilkie, ‘Young People and Policing in Australia:  the Relevance of the UN 
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404  Submission No 7 from the Commissioner for Children and Young People, 18 January 2010, pp3 and 5. 
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we will pat search the wife because she is good-looking.  These are 
absolutely ridiculous comments and scaremongering.412 

Committee Comment 

3.183 The Committee agreed that reducing the illegal carriage, concealment and use of 
weapons and prohibited drugs in our community is an important objective.  However, 
the Committee recognised that it is equally important to ensure that the means of 
achieving this objective are effective, non-discriminatory and do not leave the more 
vulnerable members of our community exposed to unjustified police attention or 
potential misconduct. 

3.184 In the Committee’s view, certain groups of people may be susceptible to 
discrimination under the Bill.  Further, the Committee was not convinced that the Bill 
will provide sufficient safeguards against this potential discrimination. 

3.185 The Committee noted that particular concerns have been raised about the application 
of the Bill to children and young people. 

CONCERNS ABOUT INCREASED MISUSE OF POLICE POWERS 

3.186 Another concern raised in the submissions was that the Bill will increase the 
possibility that police may misuse their powers when performing stops and searches 
because the Bill does not require the reasonable suspicion test.413  For example, a 
police officer might be moved to stop someone and search them out of “pride, lust, 
revenge”,414 their own preconceptions, prejudices or some other irrational ground.415  
Police officers might also harass a particular person by repeatedly stopping and 
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searching him or her.416  The experience in the United Kingdom has indicated that 
similar powers have been misused in this way.417 

3.187 This issue was raised with the Commissioner of Police, who offered the following 
response: 

The idea of the law is to enforce compliance with a stop-and-search 
process.  In other words, if it is a declared area you have to submit to 
a stop and search otherwise you are committing an offence.  You do 
not have any recourse there [that is, a person could not complain that 
the searching police officer did not sufficient grounds for the search].  
But if you believe that the police have acted inappropriately or they 
have not conducted the search properly or whatever—you have a 
female on a male or whatever[418]—then complaints can be made and 
they would be followed up.419 

3.188 The Commissioner of Police indicated that he would not object to the Bill being 
amended to require the issue of a notice during a search (refer to paragraphs 5.12 to 
5.26 in this Report) informing the person being searched of his or her rights, including 
how the person may complain about a stop and search.420 

3.189 The Committee noted that, according to the available WA Police records, there have 
been 121 complaints made about the way in which a person had been searched in the 
ten years between 1 January 2000 and 31 December 2009.  Four of these complaints 
have been substantiated. None of them related to a lack of reasonable suspicion.421  
The number of these complaints appeared to the Committee to be relatively low, but it 
is impossible to determine whether this is due to a low incidence or whether 
complainants are reluctant to come forward. 

 

 

                                                 
416  For example, Submission No 5 from Hon Giz Watson MLC, 13 January 2010, p7; Submission No 7 from 

the Commissioner for Children and Young People, 18 January 2010, p4; Submission No 13 from the 
SCALES Community Legal Centre, January 2010, p3; Submission No 19 from the Aboriginal Legal 
Service of Western Australia Inc, 22 January 2010, pp4 and 5; and Submission No 24 from Ms Gaibrielle 
Jane Walker, received 10 February 2010, p1. 

417  Refer to paragraphs 3.40 to 3.70 and 3.140 to 3.150 in this Report. 
418  Refer to paragraphs 2.12 to 2.21 in this Report for a discussion of the prescribed rules for a basic search. 
419  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p48. 
420  Ibid. 
421  Document entitled, ‘Background’, tabled during a hearing with the Western Australia Police on 10 March 

2010, pp1-3. 



Legislation Committee SIXTEENTH REPORT 

128  

Committee Comment 

3.190 Based on the United Kingdom experience of powers to stop and search without 
reasonable suspicion, the Committee did not dismiss concerns about the Bill 
increasing the possibility that police may misuse their powers when performing stops 
and searches. 

CONCERNS ABOUT POTENTIAL FOR INCREASED PUBLIC DISTRUST OF POLICE 

3.191 Some submitters contended that subjecting people who are not carrying anything 
unlawful to a basic search without reasonable suspicion of any wrongdoing will cause 
members of the public to be less trustful of the police.  As a consequence, they may 
also be less willing to cooperate with the police, for example, by providing 
intelligence to the police for crime prevention and investigation.422  Some of their 
comments are reproduced here: 

• “I believe these laws would create an even greater divide between community 
and police and gives police an untouchable amount of power …”423 

• “Bowling and Phillips[424] state that suspicion-less stop and searches damage 
the relationship between police and community, and undermine the legitimacy 
of, and respect for, the police.  At a time when Western Australia is trying to 
introduce measures to reduce our crime rates, damaging the relationship 
between police and the public is the most counter-productive thing we can do 
to our justice system.”425 

3.192 Reports from the United Kingdom indicate that police powers of stop and search may 
have a detrimental effect on police-community relations.426  Some say that this 
damage may arise from the inappropriate use of the powers.  Others submit that the 
fact of the possession of the powers alone may damage police-community relations. 

3.193 As recognised by the MPA, public faith in the police is vital to the success of policing 
initiatives: 

                                                 
422  For example, Submission No 3 from Mr Aiden Marsh, 12 December 2009, p1; Submission No 5 from 

Hon Giz Watson MLC, 13 January 2010, p8; and Submission No 6 from Search for Your Rights, 
16 January 2010, p6. 

423  Submission No 3 from Mr Aiden Marsh, 12 December 2009, p1. 
424  Ben Bowling and Coretta Phillips are United Kingdom academics who have researched the effects of 

police stop and search powers. 
425  Submission No 6 from Search for Your Rights, 16 January 2010, p6. 
426  Refer to paragraphs 3.51, 3.58, and 3.66 in this Report. 
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Whether valid or not, public perception is the major determinant of 
public trust and confidence in the police.  That is what is of critical 
importance and needs to be addressed. 

… 

Public faith in all public institutions, including the police is a 
fundamental cornerstone of our civic society.  Community policing 
relies on individuals trusting the police and being willing to work with 
them. 

… 

Ultimately it is society as a whole that is most harmed if biased and 
discriminatory decision making results in the loss of confidence in the 
police.  The social cost of creating mistrust of the police includes a 
lack of respect shown to people associated with the Met [Metropolitan 
Police Service in London], a greater acting out against the police and 
the law, and an unwillingness to work with the police, for example by 
not reporting crime, acting as witnesses, etc. 

And as the Scrutiny Panel was told, because the police represent the 
guardians of liberty and are the gatekeepers of the criminal justice 
process, discriminatory policing has the affect [sic] of denying whole 
communities justice.427 

3.194 Similarly, Dr Frank Morgan, a criminologist, stated that there is: 

a great need for the police to have good relations with the public as a 
whole, and that policing is reliant on that goodwill, particularly 
amongst the most marginalised groups because they probably have 
the most to tell police about how to prevent crime.428 

3.195 Associate Professor David Indermaur, a criminologist, was of the opinion that the use 
of the proposed stop and search powers will lead to an increased alienation of minority 
groups from the police: 

they will have less and less respect for the police and more and more 
fear, if you like, of the police, and less cooperation with the police.429 

                                                 
427  Equal Opportunity and Diversity Board, Metropolitan Police Authority, Report of the MPA Scrutiny on 

MPS Stop and Search Practice, United Kingdom, October 2004, pp35, 43 and 44. 
428  Associate Professor Dr Frank Morgan, Director, Crime Research Centre, University of Western Australia, 

Transcript of Evidence, 5 May 2010, p2. 
429  Associate Professor David Indermaur, Crime Research Centre, University of Western Australia, 

Transcript of Evidence, 5 May 2010, p14. 
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3.196 The Commissioner of Police acknowledged the importance of the community’s 
support for the Bill and the police in general.430   However, the WA Police did not 
believe that these concerns about an increase in public distrust of the police, should 
the bill be passed, are well-founded.  The WA Police reiterated that police officers 
will be well-trained in the proposed stop and search powers and will be well-guided 
by the existing rules prescribed in the Act431 and the guidelines in the police 
manual.432 

Committee Comment 

3.197 The Committee noted that a potential unintended and undesirable consequence of the 
proposed stop and search powers could be to damage police-community relations, by 
way of creating a lack of trust and respect for the police, an unwillingness to cooperate 
with the police and a potential for an increase in resistance to, and violence against, 
police. 

CLAIMS THE BILL MAY CAUSE MORE PROBLEMS THAN IT SEEKS TO SOLVE 

3.198 Several submissions claimed that the power to stop and search without reasonable 
suspicion may aggravate otherwise innocuous situations.433  For example, a person 
who is simply going about his or her business, not carrying weapons or engaged in 
any illegal activity, and finds himself or herself the subject of a compulsory stop and 
search conducted under the proposed powers may react in a negative way,434 possibly 
attracting a criminal penalty as a result.  If the person resists being searched, he or she 
may be charged with obstructing the functions of a police officer.435  More serious 

                                                 
430  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, pp19 and 35. 
431  Refer to paragraphs 2.12 to 2.21 in this Report for a discussion of these prescribed rules. 
432  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p3. 
433  For example, Submission No 5 from Hon Giz Watson MLC, 13 January 2010, pp8-9; Submission No 6 

from Search for Your Rights, 16 January 2010, pp6 and 7; Submission No 7 from the Commissioner for 
Children and Young People, 18 January 2010, p4; Submission No 9 from Ms Adele Carles MLA, 
18 January 2010, p2; Submission No 12 from the Commissioner for Equal Opportunity, 18 January 2010, 
p9; Submission No 13 from the SCALES Community Legal Centre, January 2010, pp3, 4 and 4-5; 
Submission No 14 from Youth Legal Service Inc Western Australia, received 19 January 2010, p2; 
Submission No 16 from South Coastal Women’s Health Services, 18 January 2010, p1; Submission 
No 17 from the Pilbara Community Legal Service, 18 January 2010, p1; Submission No 18 from 
Ms Catherine Hall, 18 January 2010, p1; Submission No 19 from the Aboriginal Legal Service of 
Western Australia Inc, 22 January 2010, p7; and Submission No 24 from Ms Gaibrielle Jane Walker, 
received 10 February 2010, p1. 

434  The negative reaction may be prompted by humiliation or embarrassment for being singled out in a 
prescribed or declared area for a stop and search.  These feelings were observed in people who were 
interviewed by researchers for the United Kingdom’s Home Office:  J Miller, P Quinton & N Bland, 
Policing and Reducing Crime Unit, Research, Development and Statistics Directorate, Home Office, 
Briefing Note, Police Stops and Searches:  Lessons from a Programme of Research, United Kingdom, 
September 2000, p5. 

435  Refer to paragraphs 2.19 to 2.20 in this Report for a discussion about how non-compliance with a search 
may be handled by a police officer in Western Australia. 
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consequences may flow from this interaction if the person reacts violently.  This 
potential, unintended consequence of the Bill is known to criminologists as the  
“net-widening effect”.436  

3.199 Some of the comments made in the submissions were as follows: 

• The Bill “could lead to offences arising through people who possess nothing 
unlawful nonetheless refusing to cooperate with being searched.  This would 
impact negatively on the safety of police.  Prosecuting offences arising from 
resisting a search would take up public resources allocated to prosecution, 
publicly funded defence, courts and our already overcrowded prisons.  If 
resisting a search escalates to assault and injury to a police officer, the 
consequence could be a mandatory prison sentence[437].”438 

• “The combination of the ‘stop and search’ laws with the mandatory 
sentencing for assaults against public officers legislation is a recipe for 
disaster.  Police officers searching people without a reason may incite 
persons to the point of assault. 

… [Young people may react badly to a stop and search under the Bill because] 
… young people have a lower level of self-control in terms of provocation, 
they know less about the law and are often under the influence of alcohol in 
these social situations. 

… 

… ‘searching people is confrontational, and it is no wonder that some young 
people offer mild resistance to being searched.’[439]”440 

• “It is not a stretch to see how a young person who was not engaging in 
criminal activity could react against being searched (especially if it happened 
several times in one evening), become aggressive and therefore cause an 
escalation of conflict that resulted in a crime.  A legislative process that 
creates crime from otherwise innocuous situations should be avoided at all 

                                                 
436  “you drag a whole lot of individuals into the criminal justice system who would not otherwise have come 

there”:  Associate Professor David Indermaur, Crime Research Centre, University of Western Australia, 
Transcript of Evidence, 5 May 2010, p16. 

437  Pursuant to sections 297 (grievous bodily harm) or 318 (serious assaults) of The Criminal Code. 
438  Submission No 5 from Hon Giz Watson MLC, 13 January 2010, pp8-9. 
439  Quoting M Antrum, ‘Contemporary Comments:  Frisky business - Police, Search Powers and Young 

People’ (1998), Volume 10, Issue 2, Current Issues in Criminal Justice, p197 at p199. 
440  Submission No 6 from Search for Your Rights, 16 January 2010, pp6 and 7. 
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costs, and it must be remembered that children … [do not have the same 
rational responses or restraint as adults].”441 

• “Alcohol affected young people are notoriously more likely to engage in 
behavior [sic] they would otherwise not do including challenging the 
directions of authority figures including police officers.  This combination of 
circumstances is likely to lead to more young people being arrested for 
refusing to co-operate with officers seeking to search them and consequently 
resisting arrest etc.”442 

• “A report written in 1995 on the interaction between police and young people 
found that many young people who have committed no crime are stopped and 
spoken to by police.  This can then result in a search taking place, and often 
in conflict resulting in the young person being charged with offences such as 
hindering police, disorderly conduct, obscene language and finally resisting 
arrest.”443 

• “Of further concern to ALSWA is the impact of the operation of the proposed 
laws with new mandatory sentencing laws for assaults on public officers 
causing injury.  Aboriginal peoples may feel justifiably aggrieved if they are 
approached by police and searched for no reason.  Some may react violently 
and lash out causing injury to a public officer bringing them within the scope 
of mandatory sentencing and increasing already high rates of 
imprisonment.”444 

• One of the submitters was concerned that a person walking past a rally in a 
designated area could be searched by the police even if that person has no 
association with the people at the rally and the officer has no reason to suspect 
him or her of any criminal activity: 

I could see how this could escalate into an argument and the potential 
for arrests to happen with charges of hindering and others made.  I 
would certainly attempt to assert my rights.445 

3.200 Associate Professor Indermaur described the predicted escalation of stops and 
searches under the Bill as a “trifecta” of criminal consequences: 

                                                 
441  Submission No 7 from the Commissioner for Children and Young People, 18 January 2010, p4. 
442  Submission No 12 from the Commissioner for Equal Opportunity, 18 January 2010, p9. 
443  Submission No 13 from the SCALES Community Legal Centre, January 2010, pp4-5. 
444  Submission No 19 from the Aboriginal Legal Service of Western Australia Inc, 22 January 2010, p7. 
445  Submission No 24 from Ms Gaibrielle Jane Walker, received 10 February 2010, p1. 
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as Professor Morgan said—my expectation is that it will bring the 
police into confrontational contact with those individuals more.  
From what we know from previous research, many of those 
individuals will resist being stopped and searched.  This will lead to 
resisting arrest, assaulting police and obscene language, which is 
sometimes called the “trifecta” in criminological literature.  It 
usually starts with a simple stop—“What’s your name?”—and the 
person who has been asked for their name will abuse the police, then 
the police will attempt to arrest the person, there will be a “resist 
arrest”, and with the “resist arrest” there will be an “assault police 
officer” as well.  That is called the trifecta.  These are the kind of 
charges that are commonly brought up against Indigenous 
Australians, especially in remote areas.  I would anticipate there will 
be a large increase in these number of charges, and they will occupy, 
I suspect, a lot more police time.  It will take police away from other 
duties while they are processing these individuals.  These individuals 
will be processed prior to whether or not there has actually been any 
weapons found on them—perhaps even before a search is 
conducted—because the procedures will kick into place because there 
will be more and more contact between the police officer and the 
minority group … .446 

3.201 Associate Professor Indermaur alluded to a Victorian study into knife carriage by 
young people447 and explained that a person carrying a weapon may do so for reasons 
other than an intent to use the weapon: 

many young men, for example, will conceal a pocket-knife or a small 
knife on them because they have had a difficult interpersonal situation 
in the past and they feel like they need a little bit more defence, if you 
like.  A lot of young men perhaps carry around a weapon like this—
we are talking about young men between the ages of about 13 and 
16—and they might carry this so-called weapon on them for a kind of 
comfort and reassurance and never use it.  In fact, I suspect most 
young men who carry weapons like this for those purposes would 
never use that weapon. Again, if you enact this legislation, it is quite 
possible that a large proportion of those young men who would not 
otherwise have come to the attention of the police will come to the 
attention of the police, could well be arrested, and you have what we 
called in criminology a net-widening effect and you drag a whole lot 

                                                 
446  Associate Professor David Indermaur, Crime Research Centre, University of Western Australia, 

Transcript of Evidence, 5 May 2010, p14. 
447  J Bondy, A Ogilvie and B Astbury, Living on Edge:  Understanding the social context of knife carriage 

among young people, RMIT University Press, Melbourne, 2005. 
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of individuals into the criminal justice system who would not 
otherwise have come there.448 

3.202 In addition to the likelihood that the Bill will capture these young men aged 13 to 16 
years of age, Associate Professor Indermaur suggested that the Bill may have no effect 
in deterring the criminal activities of the slightly older young men who tend to commit 
violent crimes: 

the offenders who really commit the really violent crime tend to be 
older males aged 19 to 25 and so forth.  That is where the specific 
targeting should be, at those individuals, rather than at this large 
number of younger males who carry weapons but do not use them.  It 
is likely that those younger males are going to get caught up in the 
criminal justice system. 

… There is the idea that this legislation will have the deterrent effect 
on those offenders who are higher risk; you need to examine that 
closely because I do not think there is a lot of evidence for that.  The 
really violent offenders out there in the community are not likely to be 
deterred by these measures because they, first of all, either do not see 
that they will get caught or do not care.  That is typical of very violent 
offenders.449 

3.203 In contrast, the Commissioner of Police could not “think of one altruistic reason or 
reasonable excuse for carrying a weapon in a public place”.450 

3.204 The WA Police did not believe that the above concerns about the escalation of 
innocuous situations, among others, are well-founded.  The WA Police reiterated that 
police officers will be well-trained in the proposed stop and search powers and will be 
well-guided by the existing rules prescribed in the Act451 and the guidelines in the 
police manual.452 

3.205 According to the Police Union, the key to ensuring that the community is accepting of 
the proposed powers, and the possibility of these powers being applied to every 
member of the public, is education: 

                                                 
448  Associate Professor David Indermaur, Crime Research Centre, University of Western Australia, 

Transcript of Evidence, 5 May 2010, pp15-16. 
449  Ibid, p16. 
450  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p55. 
451  Refer to paragraphs 2.12 to 2.21 in this Report for a discussion of these prescribed rules. 
452  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p3. 
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The CHAIRMAN:  I am not arguing with the policy behind the 
proposed powers.  What I am asking is: do you believe, does your 
union believe—does it even see a potential for increasing friction 
between police officers and those who have been stopped and 
searched and found not to be committing an offence and the potential 
for increasing acts of resistance and the chance of violence against 
police officers from people who would not otherwise have been 
committing an offence?  Do you see that? 

Mr Armstrong:  I do not know about an increase.  There may be a 
small increase, but with education of people going into these 
prescribed areas, everyone will be very, very satisfied and feel safe. 

The CHAIRMAN:  What sort of education do you have in mind? 

Mr Armstrong:  I think very similar to the mandatory sentencing, 
with the advertising the government put out.  We have seen full-page 
adverts, and we have seen those serious assaults decrease.  You have 
to educate people, and if you put an act into place and you do not 
advertise as the government or the police or whoever, that is when 
people do get upset.  I think with the advertising, if this legislation 
was to go through, you would find very little resistance, except people 
would be extremely happy with those who passed it.453 

3.206 As previously noted in this Report, the United Kingdom’s experience is that people 
sometimes react negatively to being stopped and searched by the police.454 

Committee Comment 

3.207 The Committee noted that a further potential unintended and undesirable consequence 
of the Bill could be the risk that individuals or particular groups of people may be 
more likely to be caught up in an escalation of negative police interaction. 

CONCERNS ABOUT NEGATIVE ECONOMIC/SOCIAL IMPACT ON DESIGNATED AREAS 

3.208 A number of submitters predicted that, if the Bill is passed, some members of the 
public will avoid the areas which are prescribed under proposed section 70A or 
declared under proposed section 70B of the Act to minimise their chances of being 
stopped and searched without cause.  It was said that this would have a negative effect 

                                                 
453  Hon Michael Mischin MLC, Chair, Standing Committee on Legislation, and Mr Russell Armstrong, 

General President, WA Police Union of Workers, Transcript of Evidence, 9 February 2010, p27. 
454  For example, refer to paragraphs 3.51, 3.58, 3.66, 3.192 and 3.193 in this Report. 
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on business patronage in the designated areas.455  For example, Search for Your Rights 
was of the view that: 

young people who utilise the nightlife, clubs and bars will not enter 
these areas [Perth and Northbridge, if they are prescribed or declared] 
for fear of unreasonable searches by the police.  … families and 
people using the surrounding businesses will not enter these 
prescribed areas because of the connotations and safety ideas that 
are associated with areas of high security and law enforcement.456 

3.209 The President of the Law Society explained the nature of this concern in the following 
way: 

This bill, if it becomes law, will in fact remove many of the traditional 
safeguards that people who live in a western society hold dear.  In 
fact we would think that this bill, if it were to become law, would kill 
stone-dead any area that were to be declared to be subject to this law 
for the purposes of stop and search. 

… 

What that would mean is that if you were in that area you would be 
subject to a mandatory search; a search which would be intrusive, 
perhaps require the removal of the outer garments of your clothing, 
and it would subject you to a frisk search.  If you refused to 
participate or allow that search to take place, you would be charged 
with the offence of obstruction and you would be guilty of a crime 
punishable by a maximum of three years’ imprisonment or, if dealt 
with summarily, 18 months’ imprisonment and an $18 000 fine.  It 
seems to the society, with those sorts of sanctions hanging over your 
head, any person who is contemplating going out for an evening 
meal—particularly if they were going to be taking their grandmother 
out for her eightieth birthday or taking their children with them—
would not choose to go to an area that was subject to a declared area 
for the purposes of section 70A of the act.  No-one is going to go out 
to Northbridge [if it is prescribed or declared under proposed section 
70A or 70B, respectively] and stand in a queue, subject themselves to 
a mandatory, humiliating and intrusive personal search when they 

                                                 
455  For example, Submission No 4 from Mr Anthony Watkin, 5 January 2010, p1; Submission No 6 from 

Search for Your Rights, 16 January 2010, p7; and Submission No 14 from Youth Legal Service Inc 
Western Australia, received 19 January 2010, p2. 

456  Submission No 6 from Search for Your Rights, 16 January 2010, p7. 
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could go to a non-declared area.  So the legislation, we would say, 
will be self-defeating.457 

3.210 However, the Commissioner of Police gave evidence that: 

There is a suburb in London—for want of a better use of the word 
“suburb”—called Peckham.  Peckham has a very large volume of 
knife crime and gang-related activity.  It is largely confined to the 
main street of Peckham, because that is where all the fast-food outlets 
are and that is where some of these gangs go in and take over and 
exclude everyone else from the restaurants.  They applied stop and 
search there on several weekends in a defined period of time and they 
stopped the problem.458 

3.211 At the commencement of this inquiry, the Committee wrote to the Business 
Improvement Group of Northbridge inviting it to make a submission.  It received no 
response. 

Committee Comment 

3.212 The Second Reading Speech stated that one of the objectives of the Bill is to deter the 
carriage of weapons and discourage violent and anti-social behaviour in certain 
designated areas by allowing people to be stopped and searched without reasonable 
suspicion or consent (and in the absence of a requirement for a search warrant or 
arrest).  It is arguable that the fulfilment of this objective may encourage law-abiding 
members of the public to patronise the areas.  It is also arguable that the designation of 
an area under the Bill may serve to deter law-abiding citizens from entering that area 
out of reluctance to be stopped and searched without reason or consent.  The 
Committee is unable to make any finding as to whether the Bill will have any 
economic or social impact on designated areas. 

COMPARISON TO AIRPORT SEARCHES 

3.213 Community debate on the Bill had resulted in some people likening the proposed stop 
and search powers to those exercised by airport staff.  For example, the Police Union 
submitted that the basic searches459 which will be conducted as a result of the 
proposed powers “will arguably be no more intrusive than what we have become 
accustomed to when flying domestic and international air routes.”460  The Premier and 

                                                 
457  Mr Hylton Quail, President, The Law Society of Western Australia, Transcript of Evidence, 9 February 
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Minister for Police have also compared the manner in which searches will be 
conducted under the Bill with the nature of airport searches.461 

3.214 On the contrary, the European Court of Human Rights in the Gillan Case found the 
comparison between searches conducted under Section 44 Powers and airport searches 
to be tenuous: 

The Court is also unpersuaded by the analogy drawn with the search 
to which passengers uncomplainingly submit at airports or at the 
entrance of a public building.  It does not need to decide whether the 
search of the person and of his bags in such circumstances amounts 
to an interference with an individual’s Article 8 [of the Council of 
Europe’s Convention for the Protection of Human Rights and 
Fundamental Freedoms] rights, albeit one which is clearly justified on 
security grounds, since for the reasons given by the applicants the 
situations cannot be compared.  An air traveller may be seen as 
consenting to such a search by choosing to travel.  He knows that he 
and his bags are liable to be searched before boarding the aeroplane 
and has a freedom of choice, since he can leave personal items behind 
and walk away without being subjected to a search.  The search 
powers under section 44 are qualitatively different.  The individual 
can be stopped anywhere and at any time, without notice [, without 
reasonable suspicion] and without any choice as to whether or not to 
submit to a search.462 

3.215 Similarly, the Law Society was of the view that the proposed searches cannot be 
compared to airport searches because the latter form of search will still involve an 
element of choice and is less intrusive: 

Two things: there is still an element of consent there.  If one does not 
want to go through the metal detector at the airport, one does not go 
through it; sure, one might not be able to catch the aeroplane, but one 
still has a choice to make.  If proposed section 70A goes through, one 
will not have the ability to make a choice, and that is the fundamental 
difference between section 69 and proposed section 70A—the removal 
of consent.  If a police officer says that one is going to be searched, 
one cannot say, “Oh, hang on; I’ll leave Northbridge.  I don’t want to 
be searched, I’ll leave.”  Once the requirement has been placed upon 
one to be searched, one has to cooperate with that search or one will 
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462  Case of Gillan and Quinton v The United Kingdom, European Court of Human Rights, Application No 
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be committing the criminal offence of obstruction.  That is the first 
point.  The second point I would make is that section 70A will 
authorise a basic search to be conducted on any person.  That is a far 
wider and more intrusive search than a metal detector search at an 
airport.  A basic search will allow a police officer to do not only the 
scanning or wanding entailed in an airport search, but also require a 
person to remove the outer layers of his clothing and subject himself 
to a frisk search as well. 

… 

… The only way that [frisk searches] could  be done efficiently, if the 
police wanted to get through a lot of people in Northbridge, would be 
for it to be on the side of the road.  Otherwise, the police would have 
to pay for enormous vans through which people would have to walk 
so that there is some level of privacy while they are searched.463 

3.216 Hon Giz Watson and the Australian Association of Social Workers, Western Australia 
Branch also disagreed with the similarities being drawn between airport searches and 
the proposed powers.464  For example, Hon Giz Watson contended that: 

At the airport, everyone has to submit to the tests [metal detectors and 
the x-ray scanning of bags].  Flying is also a situation where one 
person’s actions can have large scale catastrophic effects, 
endangering the lives of hundreds of people simultaneously.  … The 
proposal in the Bill is not like this at all.  The Bill is not aimed at 
large scale catastrophe, it authorises a variety of types of search and 
for practical reasons it is highly unlikely that everyone in a 
prescribed/declared area will be searched.465 

3.217 The Committee compared airport searches with the searches proposed under the Bill 
in four respects: 

• The uniformity of liability to be searched: 

At an airport, every person wishing to enter the departure area is required to 
submit to a search.  Under the Bill, anyone in a designated area may be 
required to submit to a search. 
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• The arbitrariness of the selection of people to be searched: 

At an airport, every person seeking to enter the departure area is subjected to a 
search.  Under the Bill, a police officer has discretion as to whom to search 
within a designated area. 

• How people can avoid the search area: 

At an airport, a person can avoid liability to be searched by not seeking to 
enter the departure area.  Under the Bill a person can avoid liability to be 
searched by not seeking to enter a designated area, if they are aware that it is a 
designated area.  However, they will not be able to avoid being liable for a 
search if they are already within that area. 

• The manner in which the search is conducted: 

At an airport, those seeking to enter the departure area will, at a minimum, be 
scanned by a metal detector.  They will also be required to divest themselves 
of some portable metallic objects and may be required to remove outer 
clothing, footwear, headdress and belts.  They may be required to submit to a 
frisk search or be scanned for the presence of chemicals.  Under the Bill, 
anyone within a designated area may be subject to a basic search466 but the 
degree of search will be at the discretion of the police officer, which could 
range from scanning by a metal detector to a frisk search, which may require 
the removal of outer clothing. 

Committee Comment 

3.218 Proponents for and against the Bill compared the proposed powers to airport searches.  
As illustrated above, there are similarities and differences, but there is no significant 
difference in the manner of search available.  The main differences between an 
airport-type search and the powers exercisable under the Bill are the manner in which 
people are selected to be searched (there is a perception of fairness where everyone is 
treated uniformly), a person’s awareness that he or she is in or entering an area where 
they may be searched and a person’s opportunity to leave or avoid the area without 
being searched. 

3.219 The Committee noted that people seem to be prepared to sacrifice some personal 
liberties when they perceive that the potential danger to public or personal safety is 
significant enough to justify it. 

                                                 
466  Refer to paragraphs 2.12 to 2.21 in this Report for a discussion about what a basic search under the 

Criminal Investigation Act 2006 can involve. 
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ARE THERE BETTER WAYS? 

3.220 While all submitters agreed that violent and anti-social behaviour in public places 
needs to be addressed, several submitters argued that the Bill alone is not the answer 
because it does not deal with the root causes of this type of problem.467  Some of their 
comments are extracted here: 

• “Whilst appreciating that search powers offer one strategy to reduce violence 
in public venues, we would suggest that rather than further extending these 
powers, more focus be placed on preventative measures such as restricting 
the opening hours of licensed premises.  … longer term solutions are more 
likely to rest with earlier prevention measures including increased support to 
vulnerable families and young people.”468 

• “If the behavior [sic] to be tackled is alcohol fuelled anti-social behavior [sic] 
or the use of weapons in nightclubs etc then it would appear that enforcement 
of laws to require better observance of the requirement not to serve alcohol to 
those who are intoxicated would be more effective.  Similarly if the carrying 
of weapons in clubs and pubs is of concern a requirement of such venues to 
search their clients by means of metal detectors would be a more appropriate 
and targeted response.”469 

• “the Bill has nothing to do with antisocial behaviour, and it will probably 
have no effect on such behaviour which is often (but not always) fuelled by 
drug and alcohol abuse.  …  

… [If the Bill becomes legislation] … absolutely nothing would change the 
root causes of violence and antisocial behaviour in entertainment precincts 
and elsewhere.  …   

… It [the Bill] is observably useless in that regard.”470 

• “Antisocial behaviour and violence in the community are community issues 
requiring community solutions … [and community consultation] … .”471 

                                                 
467  For example, Submission No 4 from Mr Anthony Watkin, 5 January 2010, p1; Submission No 8 from the 

Australian Association of Social Workers, Western Australia Branch, 15 January 2010, pp2-3; 
Submission No 12 from the Commissioner for Equal Opportunity, 18 January 2010, p9; Submission No 
15 from Mr Johnson Kitto, 15 January 2010, p1; Submission No 19 from the Aboriginal Legal Service of 
Western Australia Inc, 22 January 2010, p4; Submission No 24 from Ms Gaibrielle Jane Walker, received 
10 February 2010, p1; and Submission No 26 from Mr Simon Woodings, 24 February 2010, pp1 and 3. 

468  Submission No 8 from the Australian Association of Social Workers, Western Australia Branch, 15 
January 2010, pp2-3. 

469  Submission No 12 from the Commissioner for Equal Opportunity, 18 January 2010, p9. 
470  Submission No 15 from Mr Johnson Kitto, 15 January 2010, p1. 
471  Submission No 19 from the Aboriginal Legal Service of Western Australia Inc, 22 January 2010, p4. 
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• “Proponents of the laws must concede that regardless of Police searches, 
weapons will still exist within designated areas.  So it is not reasonable for 
proponents to argue that these laws will prevent violent crime.  Most violent 
crime within entertainment areas is driven by emotion and fuelled by alcohol, 
and since weapons are easily to hand (brick, chef’s knife, bottle, glass etc), 
the proposed laws may not even reduce violent crime.”472 

3.221 The Committee noted that the Bill appears to be part of a package of initiatives 
designed to make Northbridge a safer environment.  Some of the Police initiatives, 
which have been in place since December 2008, have already been addressed in this 
Report (refer to paragraph 3.12). 

3.222 In a media statement released on 24 October 2009, the Premier announced the 
introduction of the following measures over the 2009/2010 summer: 

Strengthened Policing 

• Increasing the visibility of police - including the use of drug dogs, 
police teams, booze buses and horses 

• Amending the Liquor Control Act 1988 to provide a streamlined 
process to allow police and licensees to ban troublemakers 

• Using Prohibited Behaviour Orders to restrict persons from 
Northbridge entirely 

• Declaring Northbridge a designated public area to enable police 
officers [to] fight antisocial behaviour and drug offences with the 
new authority to stop and search people [this Bill] 

Better regulation 

• Increased and targeted liquor licensing inspections and 
enforcement of responsible service breaches of the Liquor 
Control Act 

• A reduction in nightclub trading hours - lockouts would apply at 
3.30am with a closing time of 5am instead of 6am 

• Venues with a Special Facility Licence (The Elephant and the 
Wheelbarrow and The Mustang Bar) will operate a lockout at 
2am with a closing time of 3am 

                                                 
472  Submission No 26 from Mr Simon Woodings, 24 February 2010, p3. 
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• Launch an education campaign to increase the awareness of the 
responsible serving of alcohol 

Increased Security 

• Develop and implement standards for ID Scanners at 
entertainment venues to supplement CCTV requirements 

• Investigate and implement options to improve security at Perth 
train station 

Improved amenity 

• Expanding the Milligan Street taxi rank including extra lighting, 
CCTV, queue barrier and traffic management to ensure 
Northbridge patrons get home quickly and safely 

• Last train departure pushed back to 2.15am and made free of 
charge 

• Revitalising the Cultural Centre area.  The changes will include 
improved landscaping and lighting, an urban orchard, colourful 
signage, free wireless internet access and improved security 

• Providing a number of alternative entertainment options 
including street buskers, dance, arts and cafes 

• Redeveloping the eastern side of William Street 

Working with the community 

• Providing alternative activities for children on Friday and 
Saturday nights including night basketball competitions in 
Midland and Armadale 

• Maintaining the curfew in Northbridge - after sunset all children 
under 12 must be accompanied by a sober, responsible guardian. 
After 10pm all young people aged 13-15 years are under the same 
provisions.  These groups must not be in Northbridge after the 
specified times 
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• Continuing to support services provided by the Noongar Patrol, 
Nillara Youth Services and Mission Australia473 

3.223 The Commissioner for Children and Young People confirmed that a community-wide, 
integrated approach is required to curb violence and anti-social behaviour in public 
places: 

The analysis that I have done is that there is no conclusive evidence 
that this type of legislation will be effective in terms of the objective 
that it is trying to achieve. 

… All of the research shows that legislation is low on the priority in 
terms of effectiveness.  That is the extent of my analysis.  I would be 
very happy to see any research that indicates that this would be of 
benefit to the community more broadly, but would have a positive 
impact on children and young people.  To date I have not seen that.474 

… 

... [For example, the Geraldton Youth Justice Service] … is an 
outstanding program that is achieving positive outcomes, and it 
involves all of the agencies working very well, including the police.  It 
involves cautioning children and young people for minor offences; it 
involves supporting the parents; it involves diverting children and 
young people into positive programs.  Since the introduction of that 
youth justice service in Geraldton, no children have been transported 
to Perth to the juvenile justice facilities in Rangeview and also 
Banksia Hill.  I think that is a very fine example where the research 
shows where agencies can work together to achieve a better model.  It 
involves the local council, it involves community members, it involves 
agencies.475 

… 

… I was very pleased to hear from the police the other day that there 
is a range of initiatives that are starting to work in Northbridge 
around referral to appropriate agencies and getting kids to a safe 
place.  There are some very positive initiatives now in Midland—
midnight basketball, and those sorts of initiatives—which are all 

                                                 
473  Hon Colin Barnett MLA, Premier, Media Statement:  Liberal-National Government to reclaim 

Northbridge, 24 October 2009, p2. 
474  Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 9 February 

2010, p7. 
475  Ibid, p9. 
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about giving young kids who are marginalised access to positive 
programs, and that is having an effect on whether kids come into 
Northbridge or not.  I think that legislation alone should not be 
looked at in isolation; we need a range of comprehensive measures.476 

Committee Comment 

3.224 The Committee noted that there seems to be broad agreement that multiple strategies 
need to be employed in order to address the issues of violence and anti-social 
behaviour in public places.  The Committee noted that a multi-faceted approach to 
these issues is being implemented. 

IS SECTION 69 OF THE ACT ADEQUATE? 

3.225 While the WA Police considered that current police stop and search powers in the Act 
(that is, sections 68 and 69) are effective in detecting offenders, it was of the view that 
the existing powers “have some limitations” which can be rectified by the Bill.477  The 
elements of section 68 of the Act, which contains the usual reasonable suspicion test, 
are discussed in paragraph 2.5 in this Report, while the issues surrounding the 
reasonable suspicion test are canvassed in paragraphs 3.97 to 3.156.  The features of 
section 69 of the Act are discussed in paragraphs 2.7 to 2.11 in this Report. 

Past Uses of Section 69 

3.226 Given that section 69 of the Act already authorises police officers to stop and search 
people and vehicles without the requirement of a reasonable suspicion, which is 
similar to the powers proposed by the Bill, the Committee investigated whether the 
power had been used since its introduction on 1 July 2007, and if so, how successful it 
had been. 

3.227 The initial responses from representatives of the WA Police and the Police Union 
were that, to the best of their knowledge, section 69 had never been used.478  However, 
the Commissioner of Police later advised that the declaratory power under section 
69(2) had, to the knowledge of the WA Police, been used ten times (a list of the details 
of each of these declarations and a copy of each of the declarations are attached as 
Appendix 12 and commentary on the outcomes of the declarations is attached as 

                                                 
476  Ibid, pp21-22. 
477  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p1. 
478  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 2 February 2010, pp3, 23; and Superintendent Gary 
Budge, Western Australia Police, Transcript of Evidence, 2 February 2010, p23; and Mr Russell 
Armstrong, General President, WA Police Union of Workers, Transcript of Evidence, 9 February 2010, 
p5. 
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Appendix 13).479  Since then, an 11th declaration, relating to the Challenge Stadium, 
had been made, a copy of which is also contained in Appendix 12.  No public places 
have been prescribed under section 69(1)(a)480 and the WA Police was not aware of 
any use of section 69(1)(c) to date481.   

3.228 The Committee noted that, of the copies of the 11 declarations received from the WA 
Police, three of them were unsigned. These declarations related to the Craigie Sports 
and Leisure Centre, the Arena and the Public Transport Authority Land in Claremont.  
The WA Police told the Committee that it was unable to locate the signed copies of 
the three declarations and was unable to explain why the signed copies were lost, other 
than to say that there were no protocols or procedures in place for the filing and 
storage of declarations.  Despite this, the WA Police assured the Committee that all of 
the declarations had been duly issued: 

Mr Penn:  I have spoken to a number of them [the police officers who 
made the declarations], yes, and they said yes, these were all the 
declarations that were issued.  But, as I say, they have not been able 
to provide me with a signed copy of three of those but they have said, 
“Yes, we did issue these declarations.”482 

… 

Dr O’Callaghan:  … But the bottom line is that we cannot confirm 
100 per cent that they have been signed.483 

3.229 There was a delay in providing the Committee with copies of eight of the first ten 
declarations, a delay which was attributed to the access protocols for the WA Police’s 
information technology system and the unavailability of the police officers with access 
to the declarations: 

Mr Penn:  There was some delay in getting hold of the information; 
partly it is in relation to the IT systems in the Western Australia 
Police, where they have an audit trail in relation to the declarations 
that only the officers who have been involved in authorising the 
declaration can access the system and actually print out the source 

                                                 
479  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p7, and see generally, pp7-11. 
480  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 10 March 2010, p11. 
481  Mr Christopher Dawson, Deputy Commissioner, Western Australia Police, Transcript of Evidence, 

10 March 2010, p10. 
482  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 19 May 2010, p6. 
483  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 19 May 

2010, p14. 
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documents.  The information we gave to the committee on 10 March 
in terms of the general information, we could provide that general 
information, but we could not access the actual source documents 
without the officers involved.  A number of those officers were off on 
leave; some had moved to other districts, so we had difficulty locating 
them because they were on different shifts.484 

… 

Dr O’Callaghan:  It is an IT issue.  Police have been moving away 
from paper-based systems because of that problem—because you get 
recording issues, because you get officers moving on, because people 
often cannot locate pieces of paper.  For the past 10 years we have 
been moving to centralised control through IT systems so all the 
information is there and available to anyone who wants to access it, 
including auditors that would come along.485 

3.230 Of the first ten section 69(2) declarations made, there were two occasions when the 
resulting stop and search powers were not actually used by the police: 

I can further add, while we are providing records of when those 
declarations have been made, that not all of them have actually been 
exercised.  I will cite one example: the declaration at Challenge 
Stadium in Mt Claremont was made, but it involved a boxing match.  
We made an application, and the declaration was made by a senior 
officer, but concurrent with that was a requirement placed on the 
liquor licence that the conditions of entry would involve screening 
and searching.  However, the police made an additional declaration 
at a senior level in case they needed to exercise it, but they chose not 
to exercise it.486 

… 

In regard to … [the second example of the declaration of the Narrogin 
Eagles Sporting Complex, on 13 November 2009] ..., I can advise 
that there was a matter involving two feuding groups; there had been 
some shots fired from a firearm.  Two persons were subsequently 
charged with shooting offences.  A person was wounded, so it was 

                                                 
484  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 19 May 2010, p5. 
485  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 19 May 

2010, p9. 
486  Mr Christopher Dawson, Deputy Commissioner, Western Australia Police, Transcript of Evidence, 

10 March 2010, p8. 
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quite a critical situation.  A senior officer made a declaration then 
and there.  The commissioner has responded in terms of the general 
deterrence, but another way in which these sorts of powers are used 
are to respond to quite critical operational matters where greater 
powers need to be exercised than are ordinarily used. 

… 

In that particular incident, there was a firearm offence between two 
feuding factions—two general family groups in Narrogin—and the 
weapon was fired into a crowd and persons were wounded.  We had, 
over a period of days, a number of very violent confrontations.  The 
police in that district chose to exercise this power in order to try to 
prevent anything further.  There was a lot of mediation taking place, 
but if the groups were to come together, the police wanted to be able 
to exercise some powers, if necessary.487 

3.231 The WA Police informed the Committee that the section 69 powers were also not used 
during the 11th and final declaration made to date.488 

3.232 The Committee was advised that at least one section 69(2) declaration had been 
effective, albeit with what appeared to be other early initiatives which had been 
undertaken by the police and the local government to help avoid any anti-social 
behaviour:   

The CHAIRMAN:  At the [Stirling] Civic Gardens one [on 23 
February 2008], for example, with the potential of an antisocial party 
taking place, where police were going to be the target of some form of 
thuggery, the declaration of that area took place, and police officers 
turned out there, presumably in larger than usual numbers, in order 
to anticipate any problems.  Are you able to say whether in fact 
trouble was avoided by the exercise of that power? 

Mr Brown:  I can advise that in fact the party did not take place.  A 
declaration was produced.  But through the police working with local 
government, and through some of the early interventions we put in, 
that precluded the party from actually taking place at all.489 

                                                 
487  Ibid. 
488  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 19 May 

2010, p21. 
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3.233 The outcomes of the eight section 69(2) declarations where the stop and search powers 
had been used are summarised in Table 9 below. 

 
Table 9:  Summary of Outcomes of the Eight Section 69(2) Declarations when Stop and Search 
Powers Used 
Locality Public 

Place 
Start 
Date 

Duration Outcomes 

Perth Train 
Station 

31/10/07 16 hours • 0 offences 

Stirling Civic 
Gardens 
and Train 
Station 

23/02/08 4 hours • 0 arrests 
• 1 gram cannabis seized, infringement 

notice 
• 3 move-on notices 
• 3 liquor infringement notices 
• 80 vehicle stops resulting in the issue of 

various traffic infringement notices and 
cautions 

Perth Cultural 
Centre 

16/05/08 4 hours • 2 persons charged with possession of a 
weapon 

• 1 person charged with possession of 
prohibited drug 

• 2 persons found in possession of knives 
legally 

• 1 person found carrying a plastic replica 
hand gun to a fancy dress party 

Craigie Craigie 
Sports and 
Leisure 
Centre 

18/10/08 12 hours • No unlawful items located 

Narrogin Narrogin 
Eagles 
Sporting 
Complex 

14/11/08 48 hours • 12 searches 
• 1 person charged with possession of an 

offensive weapon (knife) 

Joondalup The Arena 08/03/09 24 hours • 164 searches 
• 1 liquor infringement 
• 2 persons charged with possession of a 

prohibited drug (ecstasy) 
• 4 persons charged with possession of a 

prohibited drug (dexamphetamine) 
• 3 persons charged with possession of a 

prohibited drug (cannabis), cannabis 
infringement notice issued 
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Locality Public 
Place 

Start 
Date 

Duration Outcomes 

• 1 person charged with possession of a 
prohibited drug with intent to sell or 
supply (ecstasy) 

Subiaco Subiaco 
Square 

14/08/09 4 hours • No weapons discovered 

Claremont Public 
Transport 
Authority 
Land 

29/11/09 24 hours • 27 tablets of MDMA (ecstasy) seized 
• 2.5 grams of cannabis seized 
• 1 person charged with possession of 

MDMA (ecstasy) with intent to sell or 
supply 

• 6 persons charged with possession of 
MDMA (ecstasy) 

• 2 persons received cannabis 
infringement notices 

• 33 name checks 
• 8 move-on notices 
• 2 liquor cautions 
• 20 negative searches 

 

3.234 Police officers in the WA Police do not, nor are they required to, routinely take 
records of each stop and search they conduct.490  Therefore, it was not possible for the 
Committee to assess the effectiveness of the above declarations.  There appeared to be 
a number of weapons and other prohibited items detected,491 but the police could not 
say which of the outcomes listed above resulted from the performance of a section 69 
stop and search, as opposed to, for example, a section 68 stop and search, which 
requires reasonable suspicion.  The WA Police advised that, at least in relation to the 
declaration of the Public Transport Authority Land in Claremont, searches requiring 
reasonable suspicion were carried out.  Other than this information, the WA Police 
could not: 

Mr Penn:  … say with any certainty as to whether all of the outcomes 
that we have provided here were necessarily as a result of the 
reasonable suspicion power under section 68 or whether some of 
those came about because the person consented to being searched 

                                                 
490  Email from Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services 

Directorate, Western Australia Police, 27 April 2010, p1. 
491  The object of searches conducted under section 69 of the Criminal Investigation Act 2006 is “any thing 

that the officer reasonably suspects does or may endanger the place or people who are in or may enter 
it”:  section 69(6). 
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and going into this area and as a result of that search was found in 
possession of those weapons or drugs. 

Dr O’Callaghan:  I think the answer to the question is: no, we cannot 
tell you which ones were just section 69 without any suspicion or with 
reasonable suspicion, because we do not break it down into that 
category, nor have we ever been asked to record that information like 
that.  You have here a crossover of a whole range of things [police 
stop and search powers] going on and, … you have got the drug dogs 
in there.  You do have a reasonable suspicion if they sit down and 
indicate drugs.492 

3.235 The WA Police was of the view that one positive result of the making of the 
declarations - for example, those relating to the Perth Train Station, Stirling Civic 
Gardens and Craigie Sports and Leisure Centre - was to deter potential offenders from 
a particular area or event,493 albeit a result that the WA Police could not  demonstrate 
quantitatively.  In none of these cases of section 69(2) declarations did the police 
indicate the law enforcement outcome would have been more effective had they been 
able to utilise the provisions contained in the Bill. 

3.236 Five of the nine public places which have been declared under section 69(2) to date 
have been or included open public areas such as train stations.  However, the WA 
Police was of the view that section 69 powers are more effective for events in 
enclosed areas than for open public areas: 

I guess our view of 69 is that it is a useful tool for events where you 
want to exclude people from getting into an event and creating danger 
to other people.  So, if you have intel that a particular event is likely 
to result in a number of people turning up with weapons, you want to 
use the section 69 powers as a way of excluding people from that 
event.  The issue about public places is different because wherever 
you exclude them from, they are going to be somewhere else in that 
public place.  As I said, at the railway station they have to end up 
back on the train or in Perth—Northbridge or the Perth area—so it 
does not really solve our problem.  Our view is it is not necessarily an 
effective deterrent; that is why we have not used it so much in open 
public places.  I think if you look at all of these, they have been very 
specific areas always to do with access to a particular location.494 

                                                 
492  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 
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Committee Comment 

3.237 The Committee noted the WA Police’s view that the most effective use of powers 
under section 69 of the Act is to designate particular public places in order to exclude 
trouble makers from particular events rather than to designate open public places.  The 
WA Police believes it has achieved generally positive policing outcomes in those 
circumstances.  However, the WA Police’s limited use of the powers under section 69 
to date, and the lack of records for each stop and search conducted under those 
powers, made it difficult for the Committee to assess how effective the powers have 
been to date and their potential effectiveness. 

3.238 Given that the impact of the current section 69 powers on people’s human rights is 
expected to be less than that of the proposed powers, the Committee considered that 
the section 69 powers should be used in preference to the proposed powers unless they 
are demonstrably unable to achieve the required policing objective in each case.  On 
this issue, refer to paragraphs 4.17 to 4.28 and Recommendation 5 in this Report. 

3.239 A majority of the Committee (comprised of Hons Mia Davies, Dr Sally Talbot and 
Alison Xamon) considered that section 69 powers have not been tested fully and no 
sound evidence was produced to support the contention that the existing powers would 
inevitably fail if exercised.  A minority of the Committee considered that, given that 
the potential of the existing section 69 powers has not been fully explored, it is 
possible that they could meet many of the policing objectives sought to be achieved by 
the proposed powers. 

3.240 The WA Police initially gave evidence that no declarations had been obtained.  This 
proved to be wrong, however the details of those declarations were not accessible for 
some months or could not be found.  That the senior members of the WA Police were 
unaware of those declarations and that the Commissioner of Police was unable to 
retrieve all relevant records and information when required to do so is of concern to 
the Committee and reflects poorly on the WA Police’s capacity to provide 
comprehensive and timely information to the Government or Parliament. 

Limitations of Section 69 

3.241 The two concerns about the existing section 69 powers to stop and search people and 
vehicles appear to be: 

• the requirement that a person consent to being searched; and 

• the displacement of crime to areas outside of the designated public place.  
This displacement may arise by people not consenting to searches and leaving 
the place, or through people avoiding entering a designated public place. 
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3.242 Evidence from the WA Police and Police Union was that the main limitation of 
section 69 powers is the requirement that a person consent to being searched because 
people who are carrying illegal items could simply avoid a section 69 search by not 
consenting to the search and taking those items elsewhere, outside of the designated 
public place where section 69 is operating.  Some of their comments are reproduced 
here: 

• “Certainly section 69 of the act could be used in the Northbridge scenario 
mentioned by the member, but, as I mentioned earlier, there is a limitation on 
the powers that can be exercised.  The person has to consent to the search 
taking place, so if the person might be in possession of weapons or drugs et 
cetera, unless the police officer has separately formed a reasonable suspicion 
to search that person, all that can theoretically happen [if the person does not 
consent to the search] is that the person could either leave the area or be 
refused entry.  The person could still be in possession of the weapons, drugs 
or other dangerous implements, but there would be no grounds for search 
unless the police officer separately had a reasonable suspicion to search the 
person.  Certainly, the powers under section 69 could be used in the 
Northbridge context—in the context of the limitations that are contained.”495 

• “Section 69 of the Criminal Investigation Act 2006 does contain limitations in 
relation to searching people in that they must consent to being searched.  If 
they don’t consent then all police officers can do is either refuse them entry to 
the relevant place or remove them from it.  This could result in people leaving 
an area still carrying weapons/drugs etc.  The mere refusal to consent to 
being searched wouldn’t be grounds enough for police officers to then use 
“reasonable suspicion” to search the person.[496] 

… Furthermore, section 69 is limited in the sense that the application of this 
power is confined to a period of 48 hours duration in each instance.[497]  
Persons may adjust their unlawful conduct on the basis of a known limitation 
to the powers.”498 

• “… our members are concerned that if they have a reasonable suspicion and 
the person says no, we have to let them leave the area.[499] 

                                                 
495  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 
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… 

If that person has a weapon on them and they do not consent to the basic 
search, we have to tell them to leave.  If they go down the road and stab 
someone, or are carrying knuckledusters and break someone’s nose and jaw, 
that is not a deterrent.  What we are trying to do—we support the new 
legislation because it is a deterrent for people who will be searched and 
patted down; and if you are carrying knuckledusters or a knife or a machete, 
you will be charged.  This is not about turning them away to commit a crime 
somewhere else.”500 

• “The fundamental inadequacy with this is that if a person chooses not to 
consent to a search, they may simply leave the area, and if the police do not 
have grounds to form a reasonable suspicion that a person is carrying an 
object—a weapon, drugs or any other unlawful object—there is no capacity 
under section 69 for the police to require a person to be searched, unless they 
have reasonable grounds to suspect.  The main issue here is that under 
section 69, a person may simply leave the area and we may not be able to 
exercise that power if they are outside that area.”501 

• “We do not use it [section 69] because we do not believe it is effective.  We 
believe that what it simply does is enable people to refuse to be searched and 
to move back into a public place, potentially with weapons.”502 

3.243 There was evidence that designating discrete areas for the exercise of police stop and 
search powers may result in the displacement of criminal activity into other public 
places.503  The Committee observed that the same effect could occur under the Bill, for 
example, if offenders strategically and actively avoid areas which are, or are likely to 
be, prescribed or declared.504 

                                                 
500  Mr Russell Armstrong, General President, WA Police Union of Workers, Transcript of Evidence, 

9 February 2010, pp5 and 9. 
501  Mr Christopher Dawson, Deputy Commissioner, Western Australia Police, Transcript of Evidence, 

10 March 2010, p9. 
502  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p27. 
503  Researchers for the United Kingdom’s Home Office indicated that the intense use of searches in 

particular areas may have a localised deterrent or displacement effect:  J Miller, N Bland & P Quinton, 
Policing and Reducing Crime Unit, Research, Development and Statistics Directorate, Home Office, 
Police Research Series Paper 127:  The Impact of Stops and Searches on Crime and the Community, 
United Kingdom, September 2000, p(vi) and see generally, pp32-36. 

504  There is greater likelihood of people knowing which areas are prescribed by regulations than those 
subject to a declaration, because the former must be gazetted before taking effect (refer to paragraphs 
2.61 to 2.63 in this Report for a discussion about the respective publication requirements of regulations 
and declarations). 
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3.244 This was acknowledged by the WA Police, but they suggested that displacement is not 
an entirely negative outcome: 

On the displacement issue, there could be displacement into other 
areas that haven’t been prescribed or declared under proposed 
sections 70A or 70B.  Research in the United Kingdom on the issue of 
crime displacement,[505] has shown that displacement needs to be 
considered in any crime reduction measures and even when it can be 
shown to occur, it is often not complete displacement and so gives 
important net reductions in crime.506 

3.245 The WA Police offered the following further evidence that the displacement of crime 
may have some positive outcomes: 

Dr O’Callaghan:  … The response from the London Met— again, this 
is not really underpinned by any empirical research; it is just their 
response—was that there is some displacement.  But because a lot of 
their knife crime is gang related—it usually is groups of people 
travelling together with a common intent—the displacement actually 
also has the effect of dispersing the gangs themselves, so you do not 
get that intensity of gang activity in the corresponding suburbs.  They 
say that even though there has been some displacement, there has 
been a positive effect of that displacement, if you can see what I am 
talking about.  That is not necessarily transferable to Perth because 
the sorts of issues that they face in suburbs of London, for argument’s 
sake, and the sorts of make-up of their suburbs by ethnic groups et 
cetera, is quite different from what we would experience in Perth.507 

… 

Dr O’Callaghan:  I guess that most of the types of people that commit 
weapons-type offences in entertainment precincts or in the street are 
not the types of people who would seek a lot of information about 
where these operations are going to be.  So I am not sure that they 
would consciously try to avoid the area unless you were running 
operations night after night after night.  The chances are that they are 
going to wander into those areas.  If you have got the power to make 
them submit themselves to a search, you are going to get people in 

                                                 
505  The Committee was not provided with any details of this research.  The Committee noted the 

Commissioner’s comments quoted in paragraph 3.245 of this Report that there “is not really” any 
underpinning “empirical research” on this matter. 

506  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p2. 
507  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p15. 
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possession of weapons and you are going to be able to put them into 
the justice system.[508]  That is different from the section 69 powers 
where they just turn up, see the police, we say we want to search 
them, and they go.  It is just another level.  As I have said several 
times in this discussion today, we think that aspect of the legislation is 
valuable.509 

Mr Brown:  I think the bright lights—we talked specifically about 
Northbridge—are a great attractor for many of the masses out there 
to come in, and some of them who do come in with weapons, or the 
vast majority of them, do not have the intention at the beginning of the 
night when they travel to Northbridge to actually stab anybody else or 
commit a criminal act, but they bring those weapons in.  Then when 
things turn bad at two or three in the morning, or whatever the time 
is, the fact that they have that weapon on them means that the injuries 
to the victim are far, far worse than they would have been if we were 
talking about a fist fight in the street.510 

… 

Dr O’Callaghan:  The other thing is that in the Peckham[511] example 
a lot of people were already in the area when the declaration went up, 
so those people had not read any of the advance publications.  They 
went in with weapons, they got themselves into restaurants and then 
the police put up the operation, so they were in the operation and 
when they came out of the restaurant, they were subject to stop-and-
search.  Because they were in the area, they were not able to say, “I 
am not going to submit to a search and I will walk out of the area”—
they were in it, they were in possession of a weapon and the operation 
became live.  So there are subtle differences, and quite significant 
differences for us, between section 69 and what is being proposed.512 

                                                 
508  The Committee noted that, conditional upon the police having reasonable suspicion, this power already 

exists under section 68 of the Criminal Investigation Act 2006. 
509  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, pp32-33. 
510  Mr Stephen Brown, Assistant Commissioner, Metropolitan Region, Western Australia Police, Transcript 

of Evidence, 10 March 2010, p33. 
511  Peckham is an area in the Borough of Southwark, London.  “Peckham has a very large volume of knife 

crime and gang-related activity. It is largely confined to the main street of Peckham, because that is 
where all the fast-food outlets are and that is where some of these gangs go in and take over and exclude 
everyone else from the restaurants”:  Dr Karl O’Callaghan, Commissioner of Police, Western Australia 
Police, Transcript of Evidence, 10 March 2010, p19. 

512  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 
10 March 2010, p33. 
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3.246 The Police Union acknowledged that one effect of the Bill may be to move some of 
the anti-social and violence problems away from designated areas into other areas.513 

Committee Comment 

3.247 The Committee agreed with the WA Police’s evidence that merely exercising the right 
not to submit to a search cannot give rise to grounds for a reasonable suspicion.  
However, the Committee was of the view that the manner and circumstances of the 
refusal may well do so. 

3.248 The Committee noted that it could be said of any policing power that people may 
adjust their unlawful conduct on the basis of a known limitation of that power.  The 
section 69 powers are not unique in this respect. 

3.249 The Committee noted that the 48-hour limit referred to by the WA Police as an 
impediment only applies to declarations issued under section 69(2) of the Act.  There 
is no such time limit for regulations made under section 69(1)(a) or in circumstances 
where a police officer exercises section 69 powers because he or she reasonably 
suspects that it is necessary to do so, pursuant to section 69(1)(c). 

3.250 Contrary to the evidence of the Police Union, if a police officer formed a reasonable 
suspicion within an area designated under section 69, the officer could stop and search 
a person pursuant to section 68 of the Act without first obtaining the person’s consent. 

3.251 Although the WA Police and Police Union expressed concern about the displacement 
of crime under section 69 of the Act,514 they appeared to be less concerned about the 
possible displacement of crime under the Bill.  The Committee recognised that the 
displacement effect can arise in two ways: 

• First, if an offender or a potential offender is aware that an area has been 
designated, that person may choose to avoid the area.  This possibility will 
arise both under the existing section 69 powers and under those proposed by 
the Bill. 

• Second, under section 69, an offender or a potential offender within a 
designated area whom the police choose to search may decline to consent to 
the search and leave that area.  This potential displacement would not occur 
under the Bill as the person would be liable to be searched without his or her 
consent. 

3.252 It is this second type of displacement that appears to be more undesirable for the WA 

                                                 
513  Mr Russell Armstrong, General President, WA Police Union of Workers, Transcript of Evidence, 

9 February 2010, p9. 
514  Refer to paragraphs 3.241 to 3.242 in this Report. 
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Police and the Police Union.  The Bill seeks to prevent this type of displacement.  A 
major question is whether the Bill would be effective at achieving this and whether 
that advantage would be outweighed by the negative effects on personal liberties. 

3.253 A majority of the Committee (comprised of Hons Mia Davies, Dr Sally Talbot and 
Alison Xamon) was of the view that the evidence presented by the WA Police and the 
Police Union exaggerated the extent to which this type of displacement occurs.  The 
majority regarded the key concept here to be that of reasonable suspicion.  If the 
manner and circumstances of a refusal to be searched does not lead a police officer to 
form a reasonable suspicion, thus enabling a section 68 search, it must be asked why 
the officer should be empowered to conduct the search; that is, why someone about 
whom no reasonable suspicion has been formed should be subjected to a search to 
which they have not consented.  Accordingly, the majority considered that the 
negative effects on personal liberties resulting from giving police the power to stop 
and search without either consent or reasonable suspicion (and in the absence of a 
requirement for a search warrant or arrest) would far outweigh any possible advantage 
in terms of increasing policing effectiveness. 

 

FINDINGS AND RECOMMENDATIONS ABOUT THE POLICY OF THE BILL 

Finding 9:  The Committee was divided as to whether the Criminal Investigation 
Amendment Bill 2009 ought to proceed.  A majority of the Committee (comprised of 
Hons Mia Davies, Dr Sally Talbot, and Alison Xamon MLCs) believes that the bill 
ought not to proceed because there is no justification for the proposed powers.  
However, a minority of the Committee finds that the proposed powers would be 
justified to address certain policing objectives. 

 

Finding 10:  The Committee finds that, based on the evidence of the experience of other 
jurisdictions available to the Committee, there is a legitimate concern that the 
purported benefits of such wide-ranging powers as those proposed by the Criminal 
Investigation Amendment Bill 2009 could be outweighed by the disadvantages of such 
powers.  A majority of the Committee (comprised of Hons Mia Davies, Dr Sally Talbot, 
and Alison Xamon MLCs) believes that the evidence suggests giving police the power to 
stop and search without either consent or reasonable suspicion (and in the absence of a 
requirement for a search warrant or arrest) inevitably results in negative effects on 
personal liberties. 

 

Finding 11:  The Committee finds that the evidence did not conclusively establish that 
the Criminal Investigation Amendment Bill 2009 would reduce the incidence of the 
carriage and use of weapons in entertainment areas, which is the policy objective 
articulated in the Second Reading Speech. 
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Finding 12:  A minority of the Committee finds that the powers contemplated by the 
Criminal Investigation Amendment Bill 2009 would address circumstances where 
current police powers may not meet some legitimate security and public safety 
objectives, as identified by the evidence of the Western Australia Police.  However, a 
majority of the Committee (comprised of Hons Mia Davies, Dr Sally Talbot, and Alison 
Xamon MLCs) found that, if there were objectives other than those relating to the 
reduction of violence and anti-social behaviour in entertainment areas, they were not 
articulated in the Second Reading Speech. 

 

Recommendation 1:  A majority of the Committee (comprised of Hons Mia Davies, 
Dr Sally Talbot, and Alison Xamon MLCs) recommends that the Criminal 
Investigation Amendment Bill 2009 be opposed. 

 

Recommendation 2:  The Committee recommends that, if the Criminal Investigation 
Amendment Bill 2009 is to proceed, the bill be amended to: 

(a) limit the circumstances in which the proposed stop and search powers could be 
used; and 

(b) monitor and control the police use of those powers and guard against their 
misuse and abuse. 

 

3.254 As the Committee did not agree with the Bill in its current form, and notwithstanding 
that a majority of the Committee remained opposed to passing the Bill in any form, 
the following chapters of this Report discuss and contain recommendations as to how 
the Bill may be improved if it is to proceed. 
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CHAPTER 4 
CLAUSES OF THE BILL 

INTRODUCTION 

4.1 This Chapter discusses, and contains recommendations about, how the Bill, if passed 
by the Parliament, may be improved.  Reference is made to elements of legislation in 
other jurisdictions with the following caveat: 

There are significant differences between the states, and one of the 
things that I would like to highlight to the committee is, when we look 
to adopt legislation, whether it is from overseas or another state, we 
have to be cognisant of the whole different context in another state, 
particularly in relation to other legislation, policy, services and 
programs.515 

CLAUSE 4 - SECTION 69 AMENDED 

4.2 Clause 4 of the Bill proposes to delete section 69(1)(a) of the Act, that is, the head of 
power which authorises516 the making of regulations to prescribe a public place as one 
in which the section 69 stop and search powers may be exercised by the police.  Of the 
three heads of power available for designating a public place under section 69, 
subsection (1)(a) provides the greatest level of parliamentary scrutiny.  This is because 
regulations must generally be published in the Western Australian Government 
Gazette and tabled in Parliament, and are disallowable517 by the Parliament.518 

4.3 The WA Police advised the Committee that the reason for the proposed deletion is that 
the head of power is no longer seen to be required: 

we do not feel there is a need to prescribe an area for the purpose of 
the exercise of the powers that are available under section 69.  …  it 
is the powers that attach to that area that is prescribed that is the 
issue.  We do not feel that there is a need to prescribe an area under 
section 69 for the purpose of the powers that are available under 
section 69. 

                                                 
515  Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 9 February 

2010, p2. 
516  When read in conjunction with the section 3 definition of ‘prescribed’ and section 156 of the Criminal 

Investigation Act 2006. 
517  Refer to paragraphs 4.10 to 4.11 in this Report for a discussion about the parliamentary process of 

disallowing regulations. 
518  See sections 41 and 42 of the Interpretation Act 1984. 
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… 

… We have left it [the remaining heads of power for designating 
public places in sections 69(2) and 69(1)(c)] in for the occasion in the 
future where there might be some grounds where a senior officer or a 
police officer may want to make a declaration for those purposes, but 
does not feel there is any need or justification for seeking a 
declaration from the commissioner under proposed section 70B.519 

4.4 The Law Society reminded the Committee of its initial opposition to the introduction 
of section 69 of the Act and did not oppose the proposed deletion of section 69(1)(a): 

At the time that section 69 became law, the society was opposed even 
to the extension of powers to that degree in terms of the requirement 
of the removal of reasonable suspicion.  That was a big concession 
for the society to make because, again, it eroded a fundamental 
common law liberty that we all have to be free of arbitrary search.  
Notwithstanding that, it is water under the bridge from the society’s 
perspective.  And we accept that for section 69 to work in the way it 
contemplated to address some of the issues which you have raised by 
way of scenario with me, it is not practical or perhaps even required 
that it be done by way of regulations.  And so we have accepted that 
the amendment proposed to section 69 could proceed.520 

4.5 Section 69 powers are intended to be used in exceptional circumstances which require 
speed and flexibility when designating public places.  The head of power at section 
69(1)(a) has never been utilised.521 

Committee Comment 

4.6 In the Committee’s view, the very broad stop and search powers which are conferred 
on the police by section 69 should be subject to as much parliamentary scrutiny as is 
practicable.  However, the Committee accepted the explanation that, for practical 
purposes, section 69(1)(a) should be deleted. 

                                                 
519  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 2 February 2010, pp11 and 14. 
520  Mr Hylton Quail, President, The Law Society of Western Australia, Transcript of Evidence, 9 February 

2010, p4. 
521  Refer to paragraphs 3.226 to 3.240 in this Report. 
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CLAUSE 5 - SECTION 70A AND 70B INSERTED 

Proposed Section 70A(1) 

4.7 Proposed section 70A(1) provides that an area may be designated (that is, either by 
prescription in regulations or by declaration of the Commissioner of Police) for the 
purpose of activating the proposed stop and search powers in that area.  As will be 
evident from the discussion in this Chapter, the process of prescribing an area through 
regulations will be slower, subject to greater parliamentary scrutiny and less flexible 
than declaring an area.  However, a prescription can be valid for a much longer period 
than a declaration. 

4.8 When the Committee queried the need for both heads of power, the WA Police 
advised that having the two options would allow it to choose the more appropriate 
form of designation in each circumstance: 

The CHAIRMAN:  Section 70A provides two ways to exercise this 
unlimited and unrestrained power to stop and search.  That is, by 
prescribing an area under regulation or by declaration.  Why do you 
need both?  If the declaration is so broad that all that needs to be 
done is the commissioner recommending to the minister, why would 
you use regulation power to prescribe an area? 

… 

Mr Penn:  The commissioner’s powers last for only two months, so 
there might be occasions when we might want to declare an area for a 
longer period.  That may be one of the thresholds for which we would 
need to go down the process of regulations.  That is, if we wanted to 
have an area declared for longer than the ordinary two-month 
period.522 

Parliamentary Scrutiny of Designated Areas - Designation by Prescription in Regulations 

4.9 As is usually the case with regulations, it is the Governor who makes regulations 
under the Act.523  In practice, regulations are developed by the relevant government 
department, in this case, it will be the WA Police, and drafted by the Parliamentary 
Counsel’s Office.  Regulation-making powers are thus a delegation of the 
Parliament’s legislative powers to the Executive Government.  Therefore, the 
Parliament should consider: 

                                                 
522  Hon Michael Mischin MLC, Chair, Standing Committee on Legislation, and Mr Malcolm Penn, 

Executive Manager, Legislative Services, Legal and Legislative Services Directorate, Western Australia 
Police, Transcript of Evidence, 2 February 2010, p14. 

523  Section 156 of the Criminal Investigation Act 2006. 
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• in the first instance, whether it is appropriate to delegate to the Executive 
Government the prescription of an area where the proposed stop and search 
powers can be used; and 

• if so, what sort of parliamentary oversight should be given to the Executive 
Government’s prescription of areas under proposed section 70A(1)(a). 

4.10 Since the prescription of an area, for the purposes of proposed section 70A(1)(a), is 
done by way of regulations, the prescription will need to be published in the Western 
Australian Government Gazette and tabled in Parliament,524 which provides the 
Parliament with the opportunity of scrutinising the prescribing regulations.  The 
Parliament will also have the power to disallow the prescribing regulations.  If either 
House of Parliament resolves to disallow the prescribing regulations, the regulations 
will cease to have effect on and from the day of the resolution.525 

4.11 While any Member of the Parliament may move to disallow regulations, the primary 
responsibility of scrutinising regulations and other delegated legislation lies with the 
Joint Standing Committee on Delegated Legislation (JSCDL).  The JSCDL reports to 
the Parliament with information about the delegated legislation which breaches its 
Terms of Reference (these are attached as Appendix 14).  Generally, the JSCDL 
recommends the disallowance of delegated legislation only if it considers that the 
particular instrument is not authorised by an Act of Parliament or if the subject matter 
of the instrument would more appropriately be contained in an Act.  The JSCDL’s 
scrutiny of delegated legislation does not usually involve policy considerations.  
Therefore, if regulations prescribing an area are technically authorised by proposed 
section 70A(1)(a): 

• the JSCDL is unlikely to recommend the disallowance of the regulations even 
if the regulations breach other Terms of Reference of the JSCDL or are based 
on tenuous policy.  However, the JSCDL may still report to the Parliament on 
its concerns about the prescribing regulations; and 

• it will fall on individual Members of the Parliament to be vigilant about the 
potential need to disallow the regulations. 

4.12 The Commissioner of Police volunteered that: 

There are two points where safeguards could be inserted—again 
without trying to write every scenario into the legislation, because I 
think that is an impossible task.  The first is to think about the level of 
scrutiny that might be applied to the granting of any prescribed area.  

                                                 
524  See sections 41 and 42 of the Interpretation Act 1984. 
525  Ibid, section 42. 
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The second is to actually create regulations that specify in what 
circumstances the legislation can be used.  In some respects 
regulations are more fluid than legislation if you need to go back and 
ask for an extra part to be added if another scenario presents itself.  
The regulations maybe should allow for emergency-type responses as 
well.526 

4.13 The Committee noted that, of all the jurisdictions considered by the Committee in this 
inquiry, Western Australia is unique for using regulations to prescribe areas where 
police stop and search powers such as those proposed in the Bill may be used (see 
item 7, read with item 5, of the comparison table in Appendix 5).  The legislation in 
all of the other jurisdictions allowed for areas to be designated by other mechanisms, 
for example, declarations and authorisations, which are not required to be tabled in 
Parliament. 

Committee Comment 

4.14 The Committee noted that, in terms of the prescription of an area under proposed 
section 70A(1)(a), the Bill offers a relatively high level of scrutiny; that is, 
parliamentary scrutiny.  The prescription of an area by regulation would require 
ministerial approval before gazettal.  Such a prescription would take effect no earlier 
than the date of gazettal, and suggests more than a transient operational necessity.  
Any prescription by regulation would be subject to disallowance, and hence be subject 
to scrutiny, by Parliament, even if the period for which the area has been prescribed 
has expired.  Furthermore, the responsible Minister would be open to questioning in 
Parliament and accountable politically to the public. 

Parliamentary Scrutiny of Designated Areas - Designation by Declaration 

4.15 Proposed section 70A(1)(b) refers to areas being declared by the Commissioner of 
Police pursuant to proposed section 70B(1) as areas in which the proposed powers can 
be used.  Refer to paragraphs 4.100 to 4.106 in this Report for further discussion about 
this issue. 

What Areas are Expected to be Designated? 

4.16 Technically, any area within the State could be prescribed or declared as an area 
where the proposed stop and search powers can be used.  As discussed in paragraphs 
2.64 to 2.73 in this Report, the WA Police maintained that the decision to designate an 
area would be based on intelligence and information about the area, although it was 
clear from the WA Police’s evidence that the decision will also be determined by the 
characteristics and movements of categories of people (paragraphs 3.133 to 3.138 in 

                                                 
526  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p38. 
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this Report).  At this stage, no areas have been identified for likely designation under 
the proposed sections. 

Should there be Prescribed Factors to Guide Designation of an Area? 

4.17 As discussed in paragraphs 2.64 to 2.73 in this Report, proposed sections 70A(1) and 
70B(1) do not specify any factors which must be considered before an area is 
designated.  The WA Police assured the Committee that it would, as a matter of 
policy, consider intelligence and information about the area and will update the police 
manual, an administrative document, to include the criteria which ought to be 
considered before an area is designated.  However, the Committee considered that 
legislative safeguards are necessary to ensure that all individuals who occupy the 
office of: 

• Commissioner of Police are governed by the same criteria when considering 
whether to declare an area under proposed section 70B(1); and 

• Minister for Police are governed by the same criteria when considering 
whether to prescribe an area under proposed section 70A(1)(a). 

4.18 The Committee took this view due to the internal, impermanent and non-binding 
nature of administrative policies and guidelines and the fact that the persons 
occupying the positions of Commissioner of Police and Minister for Police will 
change from time to time.  The Committee recognised that its view is more 
prescriptive than that held by the Government.  While no legislation can ever 
anticipate all situations, the Committee considered it possible to prescribe principles 
with the correct balance of specificity and flexibility.  The insertion of a set of 
principles into legislation would also give the public greater confidence that the 
proposed powers will be used responsibly. 

4.19 A number of submissions pointed out that the Bill lacked safeguards in this regard,527 
for example: 

• “[The Bill should be amended so] … that before making a declaration the 
Commissioner or Minister have formed a particular opinion regarding:  a.  
the nature, likelihood, degree and imminence of danger to people at the 
particular location and b.  effective police response to that danger (as in s69 
and in New South Wales, Victoria and the United Kingdom).  Even if police or 
Ministerial guidelines are drafted regarding this, they will not be subject to 
the scrutiny that applies to Parliament’s laws and courts’ decisions.”528 

                                                 
527  For example, Submission No 5 from Hon Giz Watson MLC, 13 January 2010, pp5-6; Submission No 19 

from the Aboriginal Legal Service of Western Australia Inc, 22 January 2010, pp4 and 5; and Submission 
No 21 from Mr Vincent Sammut, 21 January 2010, p1. 

528  Submission No 5 from Hon Giz Watson MLC, 13 January 2010, p6. 
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• “The lack of procedural safeguards for determining designated and 
declared areas are far-reaching, excessive and arbitrary.  There is no 
requirement in the Bill that declared areas be based on evidence of 
higher crime rates or intelligence that crime is likely to occur … .”529 

• “The wording leaves too much latitude for interpretation.  More 
rigour is needed.  As a citizen living under such a regime I would feel 
vulnerable and at a loss to know where I stood legally.”530 

4.20 The Commissioner for Children and Young People thought that inserting a list of 
prescribed factors which must be considered before designating areas would be 
“extremely helpful”.531  The WA Police considered that there is no need to prescribe 
these factors because “they can be fluid and other factors may come into play at 
various times.”532  However, the Commissioner of Police (quoted at paragraph 4.12 
above) viewed these factors as the second of two safeguards which could be 
introduced, albeit in regulations made under the Bill. 

4.21 The Commissioner of Police also assumed that there would be some form of review of 
the reasons for declaring an area under proposed section 70B: 

I would assume that there needs to be some process of review or 
audit, so that if I was to make an application to the minister and the 
minister was to grant it, the broad information on which it was 
based—maybe there are some specifics of intelligence that may be an 
issue in some circumstances—would be available for scrutiny by 
Parliament or anyone else who could oversee that sort of process, so 
that they can see that the stop-and-search powers are not being 
abused.  Whether you give that to the Corruption and Crime 
Commission, the Parliament or whatever, there needs to be a very 
clear audit process so that any application that was made by the 
police has some justification for it and people can see how it is being 
applied.533 

4.22 Items 9 and 15 of the comparison table in Appendix 5 list the criteria which must be 
considered before a prescription, declaration or some other authorisation is given in 
the other models considered by the Committee.  Amongst these models, which include 

                                                 
529  Submission No 19 from the Aboriginal Legal Service of Western Australia Inc, 22 January 2010, p5. 
530  Submission No 21 from Mr Vincent Sammut, 21 January 2010, p1. 
531  Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 9 February 

2010, p17. 
532  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p5. 
533  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, pp40-41. 
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anti-terrorism legislation, the Bill appears to be unique in not requiring any criteria to 
be considered before an area is designated. 

4.23 Section 69(1)(c) of the Act states that a pre-condition to exercising the powers 
requires a responsible officer to reasonably suspect that it is necessary to safeguard a 
particular place or people who are in or may enter the place; section 69(2) requires the 
declaring officer to hold an opinion to that effect.  Most of the other models require 
the designating authority to hold an opinion, be satisfied, or have reasonable grounds 
to believe, that the particular area will not be safe.  Several of them534 also require the 
designating authority to reasonably believe, reasonably suspect, be satisfied, or at least 
consider, that the designation or the use of the police stop and search powers will, or 
help to, prevent the trouble which is sought to be avoided.  Further, in New South 
Wales, in relation to authorisations, the authorising police officer must be satisfied 
that the nature and extent of the stop and search powers are appropriate to the public 
disorder that is occurring or is threatened.535 

4.24 The Committee also considered the possibility of requiring the designating authority 
to be satisfied that no other police stop and search powers would be adequate for the 
circumstances in question; that is, reserving the use of the proposed powers as the last 
resort.  It appeared to the Committee that the WA Police accepted this suggestion: 

Hon HELEN MORTON:  My question was:  should it be 
conditional; should being able to enact this section [proposed section 
70A] be conditional upon a consideration that section 69 [of the Act] 
could not meet the objective that you are seeking? 

Dr O’Callaghan:  That could be part of the process of making 
application to whoever is responsible for granting the prescribed area 
saying that 69 will not apply, cannot apply or will not be very 
effective in this circumstance because it is a public place and not an 
event, which is controlled et cetera. 

Mr Brown:  That is part of the rationale that we go through for other 
applications, such as telephone intercepts and listening devices, that 
we ask the officers, who in those cases swear an affidavit, to go 
through what they have done and why it is necessary to go in the 
application process.  This latter step is probably more onerous than 
the others.536 

                                                 
534  For example, Victoria (with regard to unplanned designated areas), News South Wales (authorisations), 

and the United Kingdom (both general and anti-terrorism legislation). 
535  Section 87D(2) of the Law Enforcement (Powers and Responsibilities) Act 2002 (NSW). 
536  Hon Helen Morton MLC, Member of the Standing Committee on Legislation, Dr Karl O’Callaghan, 

Commissioner of Police, and Mr Stephen Brown, Assistant Commissioner, Metropolitan Region, 
Western Australia Police, Transcript of Evidence, 10 March 2010, p50. 



SIXTEENTH REPORT CHAPTER 4: Clauses of the Bill 

 169 

Committee Comment 

4.25 The Committee considered that: 

• when an area is prescribed under proposed section 70A(1)(a), the Minister 
must reasonably believe that it is necessary to exercise the proposed stop and 
search powers for the purposes of safeguarding the area or people who are in 
or may enter the area that is to be prescribed (refer to Recommendation 3 
below); and 

• when declaring an area under proposed section 70B(1), the Commissioner of 
Police must reasonably believe that it is necessary to exercise the proposed 
stop and search powers for the purposes of safeguarding the area or people 
who are in or may enter the area that is to be declared (refer to 
Recommendation 4 below). 

4.26 The Committee was of the view that the proposed stop and search powers should be 
available only when all other existing police stop and search powers are insufficient to 
safeguard the area or people who are in or may enter the area.  The question of 
whether other existing powers are sufficient is to be decided by the Minister, in the 
case of the prescription of an area, or the Commissioner of Police, in the case of the 
declaration of an area (refer to Recommendation 5 below). 

4.27 Based on the discussion in paragraphs 2.64 to 2.73 and 3.157 to 3.171 in this Report, 
the Committee was concerned that there is no legislative restraint against the powers 
in the Bill being used to designate areas so as to interfere with or disrupt lawful 
events, protests, rallies or industrial action.  A minority of the Committee (comprised 
of Hons Dr Sally Talbot and Alison Xamon) recommended amending the Bill to 
prohibit the designation of areas affecting such events (refer to Minority 
Recommendation A below). 

4.28 Based on the discussion in paragraphs 2.74 to 2.79 in this Report, the Committee was 
concerned that vulnerable persons who frequent homeless shelters, refuges and crisis 
centres may be, or may perceive that they are, unfairly and disproportionately affected 
by the exercise of the proposed powers, if these places fall within an area designated 
under the Bill.  A majority of the Committee (comprised of Hons Mia Davies, 
Dr Sally Talbot, and Alison Xamon) recommended legislative exemption of such 
places from the application of powers under the Bill.  A minority of the Committee 
was concerned that this legislative exemption may have undesirable consequences for 
such vulnerable persons (refer to Recommendation 6 below). 
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Recommendation 3:  The Committee recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that when an area is prescribed 
under proposed section 70A(1)(a) of the Criminal Investigation Act 2006, the 
responsible Minister must reasonably believe that it is necessary to exercise the 
proposed stop and search powers for the purposes of safeguarding the area or people 
who are in or may enter the area that is to be prescribed. 

 

Recommendation 4:  The Committee recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that when declaring an area under 
proposed section 70B(1) of the Criminal Investigation Act 2006, the Commissioner of 
Police must reasonably believe that it is necessary to exercise the proposed stop and 
search powers for the purposes of safeguarding the area or people who are in or may 
enter the area that is to be declared. 

 

Recommendation 5:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended so that the proposed stop and search powers should 
be available only when all other existing police stop and search powers are insufficient 
to safeguard the area to be designated or the people who are in or may enter the area to 
be designated.  The question of whether the other powers are sufficient is to be decided 
by the Minister, in the case of the prescription of an area, or the Commissioner of 
Police, in the case of the declaration of an area. 

 

Minority Recommendation A:  A minority of the Committee (comprised of Hons Dr 
Sally Talbot and Alison Xamon MLCs) recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to prohibit the designation of areas affecting lawful 
events, protests, rallies or industrial action. 

 

Recommendation 6:  A majority of the Committee (comprised of Hons Mia Davies, 
Dr Sally Talbot, and Alison Xamon MLCs) recommends that the Criminal 
Investigation Amendment Bill 2009 be amended to exempt homeless shelters, refuges 
and crisis centres from the application of the proposed stop and search powers. 

 

Should there be a Restriction on the Size of the Area Designated? 

4.29 The Committee queried why proposed section 70A(1)(a) does not restrict the size of 
prescribed areas.  For example, the provision could be modelled on proposed section 
70B(3), which provides that the size of declared areas must not be larger than is 
reasonably necessary, having regard to the reasons for making the declaration.  
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Several submissions identified this lack of prescription as a problem, fearing that very 
large areas could be prescribed as a result.537 

4.30 This element of the models considered by the Committee is listed at item 14 of the 
comparison table in Appendix 5.  The Committee noted that in Victoria, the 
equivalent provision provides that a planned designated area “must not be larger than 
is reasonably necessary to enable members of the police force to effectively respond to 
the threat of violence or disorder”.538   

4.31 The WA Police’s response to the Committee’s query was as follows: 

The restriction on the size of the area ties in with the reasons for 
determining the area in the first place.  Under proposed section 70B 
the Commissioner makes the declaration with the approval of the 
Minister.  It is proposed that the individual person making the 
declaration should state their reasons and particularise the size of the 
area. 

Under proposed section 70A the Regulations are made by the 
Governor but there is no actual submission put to him for which he as 
an individual makes a decision on.  For that reason the Bill doesn’t 
talk in terms of restricting the size of an area in Regulations.539  
(Underlining added) 

4.32 The WA Police also offered the following reasons why it would be impracticable to 
prescribe large areas for the purpose of exercising the proposed powers: 

• “We would not propose making the area broader than we needed or making 
the times wider than the information or the intelligence provided to us 
suggested.  It would take a considerable amount of effort and work to identify 
the specific areas that we would propose to be declared.”540 

• “I have no intention if this legislation is passed of using it to declare entire 
areas or entire suburbs that I cannot control because I cannot then supervise 
the police officers in it.  I do not have the—Look, the other thing is that the 

                                                 
537  For example, Submission No 13 from the SCALES Community Legal Centre, January 2010, p6; 

Submission No 16 from South Coastal Women’s Health Services, 18 January 2010, p1; Submission No 
17 from the Pilbara Community Legal Service, 18 January 2010, p1, Submission No 18 from Ms 
Catherine Hall, 18 January 2010, p1; Submission No 19 from the Aboriginal Legal Service of Western 
Australia Inc, 22 January 2010, p4; and Submission No 24 from Ms Gaibrielle Jane Walker, received 10 
February 2010, p1. 

538  Section 10D(2) of the Control of Weapons Act 1990 (Vic).  The same restriction applies to unplanned 
designated areas:  section 10E(3) of the Control of Weapons Act 1990 (Vic). 

539  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p6. 
540  Superintendent Gary Budge, Western Australia Police, Transcript of Evidence, 2 February 2010, p33. 
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resource implications of trying to cast a net over the whole of a Northbridge 
or over the whole of a particular suburb are too difficult and you also lose 
control and you lose accountability. … What I would not do—I know that the 
legislation provides for it—but I can tell you as Commissioner of Police I will 
not be declaring the entire area of Northbridge or the entire city block or even 
seeking to do that.”541 

4.33 The Committee considered the above reasons to be inadequate.  The WA Police was 
again attempting to assure the Committee that matters as important as this will be 
addressed internally and administratively, rather than be enshrined in legislation, 
which is more permanent, transparent and accountable.  The Committee accepted that 
the Governor would not be making the decisions to prescribe areas.  However, under 
our system of government, the Governor is bound to accept the advice of the Minister 
for Police, and therefore, the WA Police, as the relevant government department.542 

Committee Comment 

4.34 The Committee was of the view that restrictions should be placed on the size of the 
area to be prescribed as a guide to the Executive Government when developing and 
drafting the relevant regulations, much like the other considerations suggested by the 
Committee in Recommendations 3, 4 and 5 above. 

 

Recommendation 7:  The Committee recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended to restrict the prescription of an area 
under proposed section 70A(1)(a) of the Criminal Investigation Act 2006 to an area that 
is not larger than is reasonably necessary, having regard to the reasons for making the 
prescription. 

 

Publicising Designation of Areas 

4.35 This aspect of the Bill and the legislation from Western Australian and other 
jurisdictions considered by the Committee is summarised in item 19 of the comparison 
table in Appendix 5. 

4.36 As discussed in paragraphs 2.61 to 2.63 in this Report, any designation of an area, 
whether it be by prescription or declaration, must be published in the Western 
Australian Government Gazette, although a failure to gazette a declaration does not 

                                                 
541  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, pp18-19. 
542  Definition of ‘responsible government’:  Encyclopaedic Australian Legal Dictionary, On-line, Lexis-

Nexis. 
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affect the validity of the declaration.543  In addition, prescriptions of areas must also be 
tabled in Parliament.  A number of submitters contended that this method of 
publicising the designation of an area will be ineffective.544  For example, the Youth 
Affairs Council of Western Australia stated that publication in the Western Australian 
Government Gazette is: 

inappropriate and inadequate.  The majority of the public, 
particularly young people, are unaware of the very existence of the 
Gazette, let alone where it can be accessed.  This will result in most 
people being unaware of the declaration of an area.  We propose a 
media announcement followed by a published notice in The West 
Australian as a more appropriate and fair method of informing the 
public about the declaration of an area.545 

4.37 Some additional methods of publicising the designation of an area which came to the 
Committee’s attention included erecting posters and other signage in and around the 
designated area, distributing leaflets, utilising the Internet, radio and television, using 
other print-based media, using the Short Message Service (or SMS) available with 
mobile telephones, and spreading the information through word-of-mouth in, for 
example, non-government and community-based organisations and hostels.546  The 
Committee noted that in Victoria, the equivalent provision requires a notice of the 
planned designation of an area to be gazetted and published in a newspaper.  Among 
other things, the notice must include a map of the designated area.547  Notice of the 
planned designation must be gazetted at least seven days before the designation 
commences.548  There are no publication requirements for unplanned designations of 
areas. 

4.38 Recommendation 8 of the ALS’ submission also suggested: 

That the government … engage in a community education campaign 
about the proposed laws so that members of the public are aware of 
their rights and responsibilities when entering such areas, including 

                                                 
543  Refer to paragraphs 4.117 to 4.122 in this Report for a discussion of this issue. 
544  For example, Submission No 5 from Hon Giz Watson MLC, 13 January 2010, p7; Submission No 9 from 

Ms Adele Carles MLA, 18 January 2010, p3; Submission No 19 from the Aboriginal Legal Service of 
Western Australia Inc, 22 January 2010, p5; and Submission No 20 from the Youth Affairs Council of 
Western Australia, received on 22 January 2010, p5. 

545  Submission No 20 from the Youth Affairs Council of Western Australia, received on 22 January 2010, 
p5. 

546  For example, see Submission No 5 from Hon Giz Watson MLC, 13 January 2010, p7; Submission No 9 
from Ms Adele Carles MLA, 18 January 2010, p3; Submission No 19 from the Aboriginal Legal Service 
of Western Australia Inc, 22 January 2010, p5; Letter from Mr Hylton Quail, President, The Law Society 
of Western Australia, 25 February 2010, Enclosure 1, p3. 

547  Sections 10D(4) and (5) of the Control of Weapons Act 1990 (Vic). 
548  Ibid, section 10D(6). 
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specific funding to ALSWA to provide culturally appropriate 
education to Aboriginal peoples [about the proposed powers].549 

4.39 Similarly, the Law Society recommended that: 

If the Bill is enacted then provisions requiring wide publication in all 
forms of the media of prescribed/declared areas should also be 
enacted.  There should also be wide publicity explaining the reasons 
for and effect of any new laws and the substantial changes to pre-
existing laws, as most people would not be aware of the substantial 
obligations imposed by s70A.550 

4.40 The Commissioner for Children and Young People was of the view that the Western 
Australian Government Gazette and the newspaper are not ways in which children and 
young people gather information.  Instead, she suggested using the radio, the Internet 
and SMS.551   

4.41 However, Hon Giz Watson and the Commissioner for Children and Young People 
contended that, even with more meaningful or effective methods of publicising a 
designation, it will not be possible to notify everyone who may be affected.  While 
Hon Giz Watson supported the use of signs, media alerts, the Internet and police 
officer visits to backpacker hostels as means of spreading the word about a 
designation, she submitted that some people will: 

nonetheless be unable to avoid public places within a 
prescribed/declared area eg people reliant on public transport that 
travels to/from/through the area, and people who live or work in the 
area.552 

4.42 With respect to disadvantaged children and young people: 

Ms Scott:  … There are a group of children and young people who 
would not, no matter what mechanism you applied, be aware that a 
particular area was subject to a stop and search.  It might be by word 
of mouth in the evening if something was happening; there might be 
some word of mouth. 

… 

                                                 
549  Submission No 19 from the Aboriginal Legal Service of Western Australia Inc, 22 January 2010, p5. 
550  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 25 February 2010, 

Enclosure 1, p3. 
551  Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 9 February 

2010, p18. 
552  Submission No 5 from Hon Giz Watson MLC, 13 January 2010, p7. 



SIXTEENTH REPORT CHAPTER 4: Clauses of the Bill 

 175 

Ms Scott:  Could I suggest this: if the legislation progresses in 
relation to that and you wanted to develop a communication 
approach-strategy, then I would be happy to participate with those 
people who are developing that.  I am sure there are a number of 
other organisations that would be happy to do that as well.  

Hon ALISON XAMON:  Can I have it confirmed that your testimony 
here is that there are simply some children who are so marginalised 
and who are so disadvantaged to whom conventional, or even 
attempts at various communication techniques would simply fail to 
reach; is that what you are telling us?  

Ms Scott:  Yes, that is correct.553 

4.43 The WA Police offered evidence that publicising the designation of an area will not 
necessarily be successful in notifying people: 

Mr Dawson:  … the Victorian legislation invites, requires in fact, 
public notification some weeks [554] prior to that search taking place.  
So I think it is quite instructive to note that people were still carrying 
weapons even with the public knowledge put out there and they were 
aware that the searches were to take place. 

… 

Mr Dawson:  If I can respond, one piece of information, which I 
understand Victoria are attempting to remedy, is that the public 
notification of when and where this is going to take place obviates the 
circumstances we just outlined earlier.  If you are going to declare to, 
for instance, an organised criminal group that we are going to search 
at a particular point in seven days hence, it makes the whole thing a 
nonsense.555 

… 

Dr O’Callaghan:  This is Footscray train station in Melbourne.  They 
have to publish that [the Victorian Chief Commissioner of Police’s 
declaration of a planned designated area] in the newspaper, I think, 
and they still got 12 weapons and 180 people passed through the gate, 

                                                 
553  Ms Michelle Scott, Commissioner for Children and Young People, and Hon Alison Xamon MLC, 

Member of the Standing Committee on Legislation, Transcript of Evidence, 9 February 2010, p18. 
554  On the contrary, notification of a planned designation of an area must be gazetted at least seven days 

before the designation commences:  section 10D(6) of the Control of Weapons Act 1990 (Vic). 
555  Mr Christopher Dawson, Deputy Commissioner, Western Australia Police, Transcript of Evidence, 

10 March 2010, pp6 and 13. 
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so it may be that it [the advertisement] did not have much of an 
effect … 

… 

Dr O’Callaghan:  I do not know whether people will read it and take 
notice of it.  If you say you are going to run an operation in 
Northbridge, say you publish it in the daily newspaper, The West 
Australian or something, my view would probably be that the type of 
people who would cause problems with weapons in Northbridge are 
probably not reading Wednesday’s West in the public announcements 
column.  So you could publish them but I do not think it will have 
much effect unless for a certain group of the population who are 
interested in reading that type of stuff.556 

4.44 However, rather than clearly demonstrating the ineffectiveness of publicising the 
designation of an area, it is arguable that the Victorian experience to date shows that 
police stop and search powers which are similar to those proposed in the Bill are not 
necessarily successful in deterring people from carrying and concealing weapons 
illegally.557 

4.45 Despite its suggestion that publicising area designations is ineffective, the WA Police 
stated that it would still undertake some of the following methods of notification: 

Aside from the publication of the Regulations in the Government 
Gazette, WA Police could also place information on its website, place 
information in local newspapers or distribute information in and 
around the relevant area.  Further, WA Police may negotiate with 
other relevant stakeholders (Local Government or on State 
Government buildings) to place signage at some of the entry points to 
the area to alert the public to the new laws.558 

4.46 The Police Union accepted the suggestion that there be a legislative requirement to 
advertise, for an extended period, the designation of an area.559 

                                                 
556  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, pp46 and 47. 
557  Victoria’s relatively short experience with similar police stop and search powers is discussed in paragraph 

3.31 of this Report. 
558  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p6. 
559  Mr Russell Armstrong, General President, WA Police Union of Workers, Transcript of Evidence, 

9 February 2010, p13. 
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Committee Comment 

4.47 The Committee considered that the prescription of an area under the Bill should be 
publicised in a similar way to the publication of a notice of the planned designation of 
an area in Victoria (refer to Recommendation 8 below). 

4.48 With respect to the declaration of an area under the Bill, the Committee recognised 
that declarations are designed to be a fast and flexible response to sudden incidents of 
violence or anti-social behaviour.560  However, the Committee was of the view that 
reasonable steps should still be taken by the WA Police to inform the public and 
residents in the declared area of the declaration as soon as is practicable (refer to 
Recommendation 9 below).  In addition, the Committee considered that, at a 
minimum, a written record of a declaration should be published by way of public 
notice and other reasonable forms of advertising as soon as is practicable after the 
declaration is made (refer to paragraph 4.122 and Recommendation 22 later in this 
Report). 

4.49 The Committee supported the Commissioner for Children and Young People’s 
suggestion that the Government develop a communication strategy to disseminate 
information effectively to children and young people (refer to Recommendations 8 
and 9 below and to Recommendation 22 later in this Report). 

 

                                                 
560  Refer to paragraphs 4.96 to 4.99 in this Report for a discussion about the rationale behind proposed 

section 70B. 
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Recommendation 8:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to require notification that an area has been 
prescribed under proposed section 70A(1)(a) of the Criminal Investigation Act 2006 to 
be published in: 

(a) a daily newspaper circulating generally in Western Australia; 

(b) if the prescribed area is outside of the metropolitan area, in the most regular 
newspaper circulating generally within that area, if such a newspaper exists; 
and 

(c) other media which may be accessed by children and young people, 

either on the same day as the prescription is gazetted or as soon as is practicable after 
that. 

The notification is to contain sufficient detail in relation to the prescription relevant to 
the form of media utilised, ensuring that the public is able to access at least the 
following details from one central information point: 

(d) A description of the prescribed area. 

(e) A map of the prescribed area. 

(f) The stop and search powers which police officers are authorised to exercise in 
the prescribed area while the prescription is in force. 

(g) The period of operation of the prescription. 

Notices should be couched in a form, and disseminated in a manner, which makes the 
information accessible to children and young people. 

 

Recommendation 9:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to require reasonable steps to be taken by the 
Western Australia Police to inform the public and residents in a declared area of the 
declaration, and its ramifications, as soon as is practicable after the area is declared 
under proposed section 70B of the Criminal Investigation Act 2006.  The steps chosen to 
inform the public and residents in a declared area should be couched in a form, and 
disseminated in a manner, which makes the information accessible to children and 
young people. 
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Proposed Section 70A(2) 

4.50 This proposed section provides that regulations prescribing an area for the purposes of 
the proposed powers can only be in force for up to 12 months. 

Commencement of Prescription of an Area 

4.51 Regulations prescribing an area could commence as early as the day on which they are 
gazetted, although a provision in the regulations could provide for a later 
commencement date.561  This means that the prescribing regulations will generally 
commence operation on, or very soon after, the day of publication in the Western 
Australian Government Gazette.  Gazettal of the regulations just before or during a 
long break in Parliament sittings will maximise the amount of time the regulations 
will be in force before Parliament has had an opportunity to scrutinise the 
regulations.562 

4.52 In the worst case scenario, the prescribing regulations could be gazetted on the first 
day of the summer break in Parliament sittings, say, in mid to late December, and not 
come under parliamentary scrutiny (because they would not have been tabled563) until 
sittings resume in late February or early March the next year.  That would leave the 
prescription of an area operative but unscrutinised for two and a half to three months, 
by which time, the prescription may have ceased.  If it happens that the prescribing 
regulations are still in force when Parliament sittings resume and either House 
resolves to disallow the regulations, the instrument would cease to have effect on the 
day of the disallowance564 but the disallowance would not affect the validity of 
anything done, or the omission of anything, in the meantime.565 

4.53 This aspect of the Bill and the other models considered by the Committee is 
summarised in item 20 of the comparison table in Appendix 5.  Of these models, 
Victoria is unique in delaying the commencement of the declarations of planned 
designated areas:  the planned designation of an area takes effect, at the earliest, seven 
days after the publication of the notice of the designation in the Victorian Government 
Gazette.566   

                                                 
561  Section 41 of the Interpretation Act 1984. 
562  Generally, regulations must be tabled in Parliament within six sitting days after gazettal.  Once the 

regulations are tabled, the Parliament usually has 14 sitting days in which to scrutinise the regulations 
and, if necessary, give notice of motion to disallow the regulations:  ibid, section 42. 

563  A failure to table the prescribing regulations within the usually required period of six sitting days after 
gazettal would result in the automatic disallowance of the regulations:  ibid, section 42(2). 

564  In the Legislative Council, the motion for disallowance must be resolved within 11 sitting days after the 
motion for disallowance is moved: Legislative Council Standing Order 153(c). 

565  Section 42(2) of the Interpretation Act 1984. 
566  Section 10D(6) of the Control of Weapons Act 1990 (Vic). 
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4.54 The Committee considered other options in delaying the commencement of 
designations by prescription, such as amending proposed section 70A so that: 

• the prescribing regulations do not commence operation until after the 
expiration of the period for parliamentary disallowance.  This option would 
provide the Parliament with an opportunity to disallow the regulations after 
they are made but before they come into effect. 

An example of this mode of parliamentary scrutiny is section 56 of the 
Planning and Development Act 2005, which relates to the disallowance 
procedure for region planning schemes.  Region planning schemes are 
required to be published in the Western Australian Government Gazette567 and 
tabled in each House of Parliament within six sitting days after gazettal568.  
Each House then has 12 sitting days in which to give notice of motion for 
disallowance.569  The region planning scheme would only commence 
operation once it is not longer subject to disallowance.570 

• the prescribing regulations do not commence operation until a draft of the 
regulations has been approved by both Houses of Parliament.  An example of 
this mode of parliamentary scrutiny is sections 5, 6 and 6B of the Consumer 
Credit (Western Australia) Act 1996, which relates to the approval process for 
amending the Consumer Credit (Western Australia) Code and the Consumer 
Credit (Western Australia) Code Regulations.  This option would provide the 
Parliament with the opportunity of approving the regulations before they are 
made and before they come into effect.  Therefore, it would provide a higher 
level of parliamentary scrutiny than what is proposed by the Bill and the 
option considered immediately above. 

4.55 The Committee noted that the prescribing regulations, even if proposed section 70A is 
amended to incorporate one of the two options discussed above, would still fall within 
the terms of reference of the JSCDL,571 unless the Bill or the Act was amended to 
provide otherwise.  The WA Police’s view on the proposition of delaying the 
commencement of the prescription of areas, for example, until after the Parliament’s 
disallowance process is complete, was that: 

                                                 
567  Section 41(1)(a) of the Interpretation Act 1984. 
568  Section 56(1) of the Planning and Development Act 2005. 
569  Ibid, section 56(2). 
570  Ibid, section 56(3). 
571  Refer to paragraph 4.11 in this Report for a discussion about the role of the Joint Standing Committee on 

Delegated Legislation. 
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This could be problematic if there is a need to enact Regulations and 
Parliament is not sitting at the relevant time.572 

4.56 However, this should only be a problem for extended sitting breaks, such as the winter 
sitting break, usually from July to mid August, and the summer sitting break, usually 
from December to February.  As these periods usually last for approximately one and 
a half to three months, the Committee considered that the option to declare an area 
under proposed section 70B for up to two months could be utilised during a sitting 
break when necessary.  The Committee understood that the option to declare an area 
was drafted into the Bill principally to allow for areas to be designated very quickly 
and flexibly in emergency or sudden situations.573 

Committee Comment 

4.57 Given the unusual nature of the proposed stop and search powers, the Committee was 
of the view that delaying the commencement of a designation by prescription until 
after the Parliament has had an opportunity to scrutinise the regulations would give 
greater transparency to the use of the powers and foster public confidence that these 
powers will be used responsibly.  However, although the opportunity for 
parliamentary scrutiny before the commencement of a prescription is preferred, the 
Committee recognised that this may not be practical from a police operational 
perspective.  The Committee noted that the equivalent Victorian legislation imposes a 
seven-day delay in the commencement of a planned designation post gazettal. 

 

Recommendation 10:  The Committee recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that a prescription of an area under 
proposed section 70A(1)(a) of the Criminal Investigation Act 2006 takes effect seven 
days after the publication of the regulations effecting the prescription in the Western 
Australian Government Gazette. 

 

Maximum Period of Prescription - Is 12 Months too Long? 

4.58 This aspect of the Bill and the other models considered by the Committee is 
summarised in item 10 of the comparison table in Appendix 5.  The maximum period 
of prescription of an area pursuant to proposed section 70A(2) of the Act is much 
longer than the maximum periods prescribed in the other models,574 including anti-

                                                 
572  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p6. 
573  Refer to paragraphs 4.96 to 4.99 in this Report for a discussion about the rationale behind proposed 

section 70B. 
574  Except for two of the three heads of power under section 69 of the Criminal Investigation Act 2006 

(prescribed public places and public places designated by the searching police officer), which appear to 
have unlimited timeframes. 
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terrorism legislation, most of which are only a matter of hours or days.  In the 
equivalent provision in Victoria, the planned designation of an area, except in relation 
to events,575 is valid for up to only 12 hours.  The period of operation of the Victorian 
Chief Commissioner of Police’s declaration: 

must be not longer than is reasonably necessary to enable members of 
the police force to effectively respond to the threat of violence or 
disorder … .576 (underlining added) 

4.59 A number of submissions contended that the maximum period of 12 months is too 
long.577  For example, the SCALES Community Legal Centre was of the view that: 

This timeframe demonstrates that it is not intended to be used for 
particular events or risks but rather as a way of allowing arbitrary 
search powers [to be used] more broadly.578 

4.60 The Law Society endorsed Victoria’s timeframe model579 and stated further that: 

The only justification for s70A has been on the basis of searching for 
weapons in entertainment precincts such as Northbridge or during 
school leavers [sic] week.  Given this, the Society believes that the 
maximum period for prescription should be 1 month and for 
declaration, 7 days.580 

                                                 
575  The planned designation of an area in relation to an event (for example, music festivals and sporting and 

other events) is not limited to a maximum duration of 12 hours.  Such designations may also operate for 
more than one period as long as each period occurs during the event:  sections 10D(3), (3A) and (3B) of 
the Control of Weapons Act 1990 (Vic).  These amendments were effected by the Control of Weapons 
Amendment Act 2010 (Vic) and commenced on 22 August 2010. 

576  Section 10D(3) of the Control of Weapons Act 1990 (Vic). 
577  For example, Submission No 13 from the SCALES Community Legal Centre, January 2010, p6; 

Submission No 16 from South Coastal Women’s Health Services, 18 January 2010, p1; Submission No 
17 from the Pilbara Community Legal Service, 18 January 2010, p1, Submission No 18 from Ms 
Catherine Hall, 18 January 2010, p1; and Submission No 24 from Ms Gaibrielle Jane Walker, received 10 
February 2010, p1. 

578  Submission No 13 from the SCALES Community Legal Centre, January 2010, p6. 
579  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 25 February 2010, 

Enclosure 1, p3; and Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 
8 March 2010, p2. 

580  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 25 February 2010, 
Enclosure 1, p3. 
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4.61 The WA Police advised the Committee that: 

There is no particular reason for setting the time period at 12 months.  
It is simply a case of providing some end-point in time which the 
Regulations would cease to operate.581 

Committee Comment 

4.62 Given the concerns about the potential prescription of an area for up to 12 months and 
the absence of evidence to support a necessity for an area to be prescribed for that 
period, the Committee was of the view that the Bill should impose a shorter maximum 
period of prescription.  A majority of the Committee (including Hon Mia Davies) 
considered that the maximum period of prescription should be one month.  A minority 
of the Committee (comprised of Hons Dr Sally Talbot and Alison Xamon) thought 
that it should be a maximum of 12 hours, as per the Victorian legislation. 

4.63 The following recommendation must be read in conjunction with the Committee’s 
Recommendation 12, which relates to cyclical prescriptions of an area. 

 

Recommendation 11:  A majority of the Committee (including Hon Mia Davies MLC) 
recommends that clause 5 of the Criminal Investigation Amendment Bill 2009 be 
amended so that proposed section 70A(2) of the Criminal Investigation Act 2006 
authorises the regulations prescribing an area to be in force in relation to that area for 
a non-renewable maximum period of one month. 

 

Minority Recommendation B:  A minority of the Committee (comprised of Hons Dr 
Sally Talbot and Alison Xamon MLCs) recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that proposed section 70A(2) of the 
Criminal Investigation Act 2006 authorises the regulations prescribing an area to be in 
force in relation to that area for a non-renewable maximum period of 12 hours. 

 

Cyclical Prescription of an Area 

4.64 Another concern which came to the Committee’s attention is the potential for an area 
to be continuously prescribed for the purposes of exercising the proposed powers.582  
This could be achieved by making a new set of prescribing regulations to replace 
existing, and soon to expire, prescribing regulations.  There is nothing in the Bill 
which prevents this continuous re-prescription from occurring. 

                                                 
581  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p6. 
582  Submission No 21 from Mr Vincent Sammut, 21 January 2010, p1. 
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4.65 This trend of cyclical designation of stop and search areas has been observed in the 
United Kingdom’s use of Section 60 Powers and Section 44 Powers.583  For example, 
Professor Marian FitzGerald noted that: 

It also appeared that forces were starting to find ways around the 24 
hour time limit by effectively re-authorising s60 on an almost ongoing 
basis but rotating it around the same area such that locals would be 
unaware from one night to the next whether they were in a street 
where s60 applied or whether the police were only supposed to search 
them if they had reasonable grounds for doing so.584 

4.66 Further, researchers for the United Kingdom’s Home Office found that: 

Across a range of settings, when [stops and] searches are carried out 
more often they tend to be less productive.  However, where they are 
used in a targeted and intelligence led way, this does not necessarily 
follow.585 

4.67 The Commissioner of Police advised the Committee that he does not wish to overuse 
the proposed powers or have them incorporated into daily policing, as he was recently 
told that this had become the case in London’s Metropolitan Police Service with 
respect to the Section 60 Powers.586 

Committee Comment 

4.68 The Committee noted that the equivalent provisions in Victoria provide that a 
declaration for a planned designated area cannot take effect until after a ten-day period 
after a previous planned designation of the area has ended.587  Refer to item 13 of the 
comparison table in Appendix 5 for a summary of this aspect of the Bill and the other 
models considered by the Committee. 

4.69 The Committee was of the view that regulations prescribing an area under proposed 
section 70A(1)(a) of the Act should not be gazetted for at least ten days after a 
previous prescription of the area has ended. 

 

                                                 
583  For example, see the discussion in paragraph 3.60 in this Report. 
584  Professor Marian FitzGerald, Visiting Professor of Criminology, University of Kent, Background Note:  

Analyses of MPS knife crime data and the use of s60 searches, 2 February 2010, p3. 
585  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 

Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p46 and see generally, pp40-42. 

586  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 
10 March 2010, p38. 

587  Section 10D(8) of the Control of Weapons Act 1990 (Vic). 
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Recommendation 12:  The Committee recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that regulations prescribing an area 
under proposed section 70A(1)(a) of the Criminal Investigation Act 2006 cannot be 
gazetted for at least ten days after a previous prescription of the area has ended. 

 

Committee Comment 

4.70 The Committee observed that if Minority Recommendation B and Recommendation 
12 were to be adopted, an area could be prescribed for no more than approximately 18 
days in a 12-month period. 

Proposed Section 70A(3) 

4.71 This proposed section provides that regulations prescribing an area may be “expressed 
to apply at all times or at times specified in the regulations.”  (underlining added)  
The WA Police could not advise the Committee as to what times are likely to be 
specified, saying: 

This will depend upon the area in question and the particular relevant 
factors.  In setting the days and/or times in Regulations regard will be 
had to the time of day when offences have been committed and other 
relevant factors.588 

Use of the Word ‘Specified’ 

4.72 When the Committee queried why the verb ‘specified’ is used instead of ‘prescribed’ 
the WA Police explained that: 

The term “specified” refers to being specified in the Regulations so 
there is no need to use the term “prescribed”.589 

4.73 This appeared to the Committee to be an unusual and unsatisfactory response given 
that ‘prescribed’ is defined in the Act as follows: 

In this Act, unless the contrary intention appears - 

… 

prescribed means prescribed by regulations made under this Act.590 

                                                 
588  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p7. 
589  Ibid. 
590  Section 3(1) of the Criminal Investigation Act 2006. 
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4.74 One fundamental rule of statutory interpretation is that different words, when used in 
the same legislation, have different meanings unless a contrary intention is evident.591  
The Committee addressed this issue in its Seventh Report, stating: 

The Committee understands that ‘prescribe’, when used in the context 
of providing a subsidiary legislation-making power, requires the 
matter which is to be prescribed to appear in, and be dealt with by, 
the text of that subsidiary legislation.  For example, where an Act 
provides that a matter is to be prescribed by regulations, the resulting 
regulations would be exceeding their legislative power if they 
delegated the matter to the decision of a public servant [or any other 
person or body].  While the regulations would be disallowable and 
subject to publication and tabling requirements, the decision of that 
public servant (made under delegated legislative authority) would not 
normally be required to be tabled in Parliament, nor would it 
normally be disallowable.592 

4.75 The JSCDL and the Standing Committee on Uniform Legislation and Statutes Review 
have also commented on the ramifications of primary legislation requiring matters to 
be ‘specified’ or ‘provided for’ (or other similar term), rather than ‘prescribed’, when 
considering the need for effective parliamentary control over delegated legislative 
powers.593 

4.76 The Committee was concerned that, unless the verb ‘prescribed’ is used, the proposed 
section may be interpreted to mean that the prescribing regulations may be drafted so 
that the determination of the times when the regulations are operative can be 
subdelegated to another person or body.  For example, the current wording of the 
proposed section may allow the prescribing regulations to provide that the regulations 
apply at the times which are determined by the Commissioner of Police.  The 
operative times of the prescription, and therefore, the times when the proposed stop 
and search powers can be used in the area, would then not be required to be gazetted 
or tabled in Parliament and would not be disallowable by the Parliament. 

 

                                                 
591  DC Pearce and RS Geddes, Statutory Interpretation in Australia, 5th Edition, Butterworths, Australia, 

2001, pp90-91. 
592  Parliament of Western Australia, Legislative Council, Standing Committee on Legislation, Report 7, 

Biosecurity and Agriculture Management Bill 2006, Biosecurity and Agriculture Management (Repeal 
and Consequential Provisions) Bill 2006 and Biosecurity and Agriculture Management Rates and 
Charges Bill 2006, 3 April 2007, pp25-26. 

593  Parliament of Western Australia, Legislative Council, Joint Standing Committee on Delegated 
Legislation, Report 22, Annual Report 2006, 28 March 2007, p36; and Parliament of Western Australia, 
Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, Report 33, 
Annual Report 2008, 2 December 2008, Appendix 3, pp12-16. 
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Committee Comment 

4.77 The Committee considered that, in the interests of maintaining: 

• parliamentary scrutiny over the exercise of delegated legislative power; 

• clarity for the public about when the proposed stop and search powers can be 
used; and 

• transparency and accountability in the use of the proposed stop and search 
powers, 

it would be best to ensure that the times of operation of an area prescription are always 
stated in the prescribing regulations.  Accordingly, the Committee was of the view 
that proposed section 70A(3) should be amended to replace the word ‘specified’ with 
the word ‘prescribed’. 

 

Recommendation 13:  The Committee recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that the word ‘specified’ in 
proposed section 70A(3) of the Criminal Investigation Act 2006 is replaced by the word 
‘prescribed’. 

 

Proposed Section 70A(4) 

4.78 This is the provision which will give police officers the proposed stop and search 
powers. 

Basic Search 

4.79 The Bill contemplates that the police will be able to conduct a basic search of a person 
when exercising the proposed stop and search powers.  For example, a basic search 
includes a frisk search of a person.  Paragraphs 2.12 to 2.21 in this Report discuss 
what is involved in a basic search and paragraphs 2.49 to 2.59 discuss how a proposed 
stop and search will be conducted under the Bill. 

Committee Comment 

4.80 The Premier and Minister for Police have publicly stated that the Government has in 
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mind something short of frisking or other bodily contact as the routine search 
proposed under the Bill.594  That being so, a majority of the Committee (including Hon 
Mia Davies) thought that it would be desirable for the Bill to be amended to reflect 
that position, as follows:  the Bill should be amended to restrict a search of a person 
under the Bill to scanning with electronic or mechanical devices, as provided for in 
section 63(1)(a) of the Act.  The searching police officer should be permitted to 
submit that person to a more intrusive level of basic search, as defined in sections 
63(1)(b), (c) and (d) of the Act, only if some object consistent with being a weapon, 
and for which no satisfactory explanation is provided, is detected upon the person. 

4.81 A minority of the Committee (comprised of Hons Dr Sally Talbot and Alison Xamon) 
was of the view that, in line with the undertakings from the Premier and the Minister 
for Police, searches of people should be limited to only metal detector arches and 
wands.  The power to conduct a more intrusive level of basic search should only be 
available if the result of the search conducted with a metal detector or wand gives the 
officer grounds for reasonable suspicion under section 68 of the Act. 

 

Recommendation 14:  A majority of the Committee (including Hon Mia Davies MLC) 
recommends that the Criminal Investigation Amendment Bill 2009 be amended so that 
a search of a person pursuant to the proposed stop and search powers is restricted to: 

(a) scanning with electronic or mechanical devices, as provided for in section 
63(1)(a) of the Criminal Investigation Act 2006; and 

(b) a more intrusive level of basic search, as defined in sections 63(1)(b), (c) and (d) 
of the Criminal Investigation Act 2006, only if some object consistent with being a 
weapon, and for which no satisfactory explanation is provided, is detected upon 
the person. 

 

Minority Recommendation C:  A minority of the Committee (comprised of Hons Dr 
Sally Talbot and Alison Xamon MLCs) recommends that the Criminal Investigation 
Amendment Bill 2009 be amended so that any searches of people conducted pursuant 
to the proposed stop and search powers are limited to the use of metal detector arches 
and wands and that any subsequent searches be undertaken only with reasonable 
suspicion under section 68 of the Criminal Investigation Act 2006. 

                                                 
594  For example, Hon Colin Barnett MLA, Premier, Transcript - 6PR Mornings with Simon Beaumont, 

12 October 2009, p7; Hon Colin Barnett MLA, Premier, Transcript - 6PR Mornings with Simon 
Beaumont, 11 November 2009, p1; Hon Colin Barnett MLA, Premier, Transcript - Stateline WA, 
26 February 2010, p2; Hon Colin Barnett MLA, Premier, Parliament of Western Australia, Legislative 
Assembly, Parliamentary Debates (Hansard), 11 November 2009, p8835; Hon Robert Johnson MLA, 
Minister for Police, Parliament of Western Australia, Legislative Assembly, Parliamentary Debates 
(Hansard), 11 November 2009, p8860, and 12 November 2009, pp8946, 8953, 8955 and 8956.  See also, 
paragraphs 2.51 to 2.52 in this Report, where some of these pronouncements are discussed. 
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What is the Objective of the Search? 

4.82 The Committee observed that this proposed section does not indicate what items the 
searching police officer is permitted to search for when exercising the proposed stop 
and search powers.  This differs from the majority of the stop and search powers 
provided in the other models which were considered by the Committee (this aspect of 
the Bill and the legislation from Western Australia and other jurisdictions considered 
by the Committee is summarised in item 3 of the comparison table in Appendix 5).  
For example: 

• the equivalent stop and search provisions in Victoria authorise the police 
officers to search for “weapons”;595 and 

• a police officer conducting a stop and search under section 69 of the Act is 
authorised to search for “any thing that the officer reasonably suspects does 
or may endanger the place or people who are in or may enter it”.596  Although 
this category of items is very wide, section 69 is still more specific about what 
may be the object of a search than proposed section 70A(4). 

4.83 However, the proposed section prescribes what may be seized during a search (refer to 
paragraphs 4.87 to 4.92 in this Report). 

4.84 The WA Police provided the following reasons why it is not necessary, nor advisable, 
to prescribe the object of the search: 

If the Criminal Investigation Amendment Bill 2009 was drafted in 
such a way as to try to itemise what police officers can search for this 
could raise questions about the conduct of searches.  For that reason, 
the Bill is silent on what police officers are searching for.  However, 
there are protections in place within the Bill in that police officers 
can only seize certain items that they find when conducting a search.  
Under proposed section 70A(4) police officers can only seize things 
that “may endanger the place or people who are in or may enter it” 
or that are “relevant to an offence”.597 

4.85 The Law Society was of the view that, if the Bill is passed, the reasons for the search 
should be prescribed because this would be a “check on otherwise completely 
unfettered police power.” 598  The Law Society endorsed the Victorian approach for a 
‘weapons search’, arguing that the only reason which could attach to such an extreme 

                                                 
595  Sections 10G(1) and 10H(1) of the Control of Weapons Act 1990 (Vic). 
596  Section 69(6) of the Criminal Investigation Act 2006. 
597  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p7. 
598  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 25 February 2010, 

Enclosure 1, p1. 
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police power is a search for weapons,599 and “given the Government’s attempted 
public justification of the need for the legislation by reference to weapons in 
Northbridge.”600 

4.86 When the Committee queried the possibility of limiting the proposed search powers to 
a search for weapons, the WA Police had the following reservations: 

there are other things that we may need to search for.  One of the 
things we have already spoken about today is the carriage of 
implements that can damage public property or create significant 
damage.  I would not necessarily agree to limiting the bill to a 
weapon or a specific implement.601 

 

Recommendation 15:  The Committee recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that proposed section 70A(4) of the 
Criminal Investigation Act 2006 specifies that the searching police officer may search 
for any thing that the officer reasonably suspects does or may endanger the place or 
people who are in or may enter it. 

 

What Items can be Seized? 

4.87 Proposed sections 70A(4)(c) and (d) provide that the following items may be seized 
during a search being conducted under the proposed stop and search powers: 

• Subsection (c):  “any thing that the officer finds that the officer reasonably 
suspects does or may endanger the place or people who are in or may enter 
it”; and 

• Subsection (d):  “any thing relevant to an offence”. 

4.88 The phrase ‘thing relevant to an offence’ is defined in section 5 of the Act, as follows: 

(1) For the purposes of this Act, a thing is a thing relevant to an 
offence if it is reasonably suspected that — 

(a) the thing has been, is being, or is intended to be used 
for the purpose of committing an offence; 

                                                 
599  Ibid. 
600  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 8 March 2010, p2. 
601  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p57. 
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(b) the thing has been obtained by the commission of an 
offence; 

(c) an offence has been, is being, or may be committed in 
respect of the thing; 

(d) the thing is or may afford — 

(i) evidence relevant to proving the commission 
of an offence or who committed an offence; 
or 

(ii) evidence that tends to rebut an alibi. 

(2) For the purposes of this Act, a thing relevant to an offence 
may be material or non-material, animate (other than human) 
or inanimate. 

Example:  the distance between 2 things or the visibility from a 
window are non-material things. 

4.89 A number of submitters argued that the descriptions of the things which may be seized 
are too wide, capturing items which would not normally, and should not, be seen as 
items which are illegal to carry: 

• Mr Johnson Kitto suggested that the phrase ‘may endanger the place or 
people’ in proposed section 70A(4)(c) is “hopelessly wide and vague” and 
may result in some of the following things being seen as items which may be 
seized: 

pamphlets published by a political lobby, calling for mass 
demonstrations, a boycott of particular places or institutions, civil 
disobedience, or any other democratic right. 

…  

Clearly the legislation is presently so poorly drafted that it is not 
limited to genuinely harmful articles such as firearms, weapons, and 
drugs.  Presently, it may be “anything”.  A pamphlet advising people 
of their rights in relation to the police, could foreseeably be 
considered by a police officer to be such a thing capable of being 
lawfully seized, effectively putting an end to any kind of democratic, 
lawful public demonstration, political rally, or march.602 

                                                 
602  Submission No 15 from Mr Johnson Kitto, 15 January 2010, p7. 
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• The Youth Affairs Council of Western Australia thought that the phrase ‘thing 
relevant to an offence’ needs clarification: 

[Pursuant to the effects of the Criminal Code Amendment (Graffiti) 
Act 2009,603 young adults] found with markers or any other ‘graffiti 
implement’ will not only be charged for possession of an object 
‘relevant to an offence’ but may also be wrongfully accused of graffiti 
or vandalism, merely for possessing a newly criminalised art tool. 

… 

… we would call on the State Government to publicly announce 
exactly what objects may be considered ‘relevant to an offence’ - 
aside from the obvious weapons and drugs - and to communicate the 
likely penalties faced by young people should they be caught with 
such an object.604 

• Mr Vincent Sammut submitted that, under proposed section 70A(4)(c)605: 

tools, sports equipment or any other item which could conceivably by 
used to harm someone … could be seized and held and only 
surrendered to the owner when “practicable” - a rubbery term.606 

4.90 The Committee agreed that the descriptions of items which can be seized appear to be 
very broad and obtained some advice from the WA Police as to the type of things 
which may be included.  The WA Police’s response related specifically to the 
description in proposed section 70A(4)(c) but the Committee understood it would be 
generally applicable to both categories of items which can be seized: 

This description is intentionally broad to give some flexibility to 
police officers having regard to time, place and circumstance.  
However, under proposed section 70A(6), any such seized things 
“must be made available to be collected by the person when or as 
soon as practicable after he or she leaves the place, unless it may be 
lawfully seized and retained under another provision of this Act 
[Criminal Investigation Act 2006] or another written law”. 

                                                 
603  See also, the Criminal Law Amendment (Simple Offences) Act 2004 and sections 216, 444, 445 and 446 

of The Criminal Code. 
604  Submission No 20 from the Youth Affairs Council of Western Australia, received on 22 January 2010, 

p4. 
605  Which refers to the seizure of “any thing that the officer finds that the officer reasonably suspects does or 

may endanger the place or people who are in or may enter it”. 
606  Submission No 21 from Mr Vincent Sammut, 21 January 2010, p3. 
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Unless the distribution of pamphlets by a particular lobby group 
contravene statute law (e.g. contained racial vilification or 
discriminatory messages) these powers could not be exercised to 
prevent or frustrate lawful protests.607 

Committee Comment 

4.91 A majority of the Committee (including Hon Mia Davies) considered that the 
concerns of submitters critical of the legislation are unfounded.  Proposed section 
70A(4)(d) merely reflects the power to seize items found during the course of a lawful 
search in section 68(1)(b) and must in any case be read subject to section 146 of the 
Act.  Proposed section 70A(4)(c) goes further, to empower a police officer to seize 
anything the officer reasonably suspects does or may endanger the place or people 
who are in or may enter it and is equivalent to the existing power under section 69(6).  
The proposed powers of seizure do not criminalise the carriage of, or render subject to 
seizure, otherwise lawful items in the manner suggested by Mr Kitto.  If the 
Committee’s Recommendation 15 (regarding the objective of the search) is adopted, 
there is even less reason for any further amendment to proposed section 70A(4). 

4.92 A minority of the Committee (comprised of Hons Dr Sally Talbot and Alison Xamon) 
found that the concerns of the submitters had some validity.   The Bill extensively 
modifies the definition of a ‘lawful search’ by removing the requirements of both 
reasonable suspicion and consent (and in the absence of a requirement for a search 
warrant and arrest).  Given that what constitute threshold requirements of searches 
under existing legislation are being removed by the Bill, the minority of the 
Committee finds that some restrictions and/or precise definitions of what items might 
be considered ‘relevant to an offence’ and what things ‘may endanger a public place 
or people who are in or may enter it’ should be provided.  However, if the definition 
of a search was amended in line with Minority Recommendation C then such 
restrictions would not be required. 

 

                                                 
607  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p7. 
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Minority Recommendation D:  A minority of the Committee (comprised of Hons Dr 
Sally Talbot and Alison Xamon MLCs) recommends that, if Minority 
Recommendation C is not adopted by the Government, the Criminal Investigation 
Amendment Bill 2009 be amended so that it inserts some restrictions and/or precise 
definitions of: 

(a) what items might be considered ‘relevant to an offence’; and 

(b) what things ‘may endanger a public place or people who are in or may enter it’, 

into the Criminal Investigation Act 2006 for the purposes of proposed section 70A of 
that Act. 

 

Proposed Section 70B(1) 

4.93 This is the provision which will empower the Commissioner of Police, with the 
Minister for Police’s approval, to declare an area for the purpose of exercising the 
proposed stop and search powers. 

‘Commissioner’ is not Defined in the Act 

4.94 Proposed section 70B uses the term ‘Commissioner’, presumably in reference to the 
Commissioner of Police.  However, the term is not defined in the Bill, the Act, or the 
Interpretation Act 1984, although the Act uses the phrase ‘Commissioner of Police’.  
The Committee queried the use of the term instead of the phrase ‘Commissioner of 
Police’, resulting in the following exchange: 

Mr Penn:  I have discussed this matter with the Parliamentary 
Counsel.  It appears to be an oversight on our part in the bill that has 
been drafted.  There are other references in the Criminal 
Investigation Act to the commissioner, but using the full term 
“Commissioner of Police”.  The bill refers only to “commissioner”, 
so I have had discussions with the Parliamentary Counsel and it is 
prepared to draft an amendment to clarify that it is the Commissioner 
of Police and clarify what is meant by “Deputy Commissioner” in 
that section.  At this stage, I have not sought the approval of the 
minister to draft it; Parliamentary Counsel will not draft it until it has 
the approval of the minister, but it is prepared to draft something and 
knows what needs to be drafted.  They just need the formal approval 
of the minister to do so. 

The CHAIRMAN:  Will that be a definitional provision in the 
principal act? 
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Mr Penn:  It may not need to be, because elsewhere in the act it uses 
the full term and in other sections it talks about the Commissioner of 
Police.  It may be that in proposed section 70B where there is 
reference to “commissioner” we might say “Commissioner of 
Police”, or we might insert a definition at the end of section 70B to 
say “commissioner” means “Commissioner of Police” and “deputy 
commissioner” means “Deputy Commissioner of Police”.  We have 
not actually decided what is best form to achieve that amendment, but 
we are aware that the amendment needs to be drafted to just to clarify 
the definition.608 

Committee Comment 

4.95 The Committee agreed that there is a need to amend the Bill, particularly in clause 5, 
proposed section 70B, to clarify the meaning of the words ‘Commissioner’, ‘Deputy 
Commissioner’ and ‘Assistant Commissioner’ and also to ensure that the use of 
terminology is consistent throughout the Act. 

 

Recommendation 16:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to clarify the meaning of the words ‘Commissioner’, 
‘Deputy Commissioner’ and ‘Assistant Commissioner’ and to ensure that the use of 
terminology is consistent throughout the Criminal Investigation Act 2006. 

 

Why is this Declaration Power Necessary? 

4.96 The WA Police told the Committee that the power to make declarations under 
proposed section 70B(1) is designed to be a fast and flexible response to sudden 
incidents of violence or anti-social behaviour; that is, situations for which regulations 
would not be practicable.  Some of these comments are extracted here for the 
information of the House: 

• “There may be occasions based upon levels of offences committed in a 
particular area—there might have been a recent increase in violent offences 
in a particular area—and there is a need for police to act quickly.  There 
could be a particular event that is taking place that we have only just become 
aware of, and we feel there is a need because of the intelligence we have 
received that we want to exercise those powers.  There may not be sufficient 
time to get the necessary regulations drafted, enacted and promulgated.  That 

                                                 
608  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, and Hon Michael Mischin MLC, Chair, Standing Committee on Legislation 
Transcript of Evidence, 10 March 2010, pp57-58. 
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is why we have included a provision for the commissioner, with the approval 
of the minister, to declare an area.”609 

• “if we believed that there is imminent danger of harm being caused to a 
particular community.  So, you know, serious weapons use, some immediate 
information that something is going to occur today, this evening, and people 
could be subject to harm and we have substantial intelligence to prove that.  
That would be the sort of circumstance where you would want an immediate 
response. 

… 

Because we do not have time to go through the normal gazettal process, 
yes.[610] 

… 

… the most acute situations we face probably have the potential to do the most 
harm to people in the short term.  I think the commissioner needs to be able to 
ask for a very speedy declaration in extreme circumstances, I suppose, where 
there is significant risk of harm to the community.”611 

Committee Comment 

4.97 The Committee acknowledged that two separate circumstances may arise for which 
the proposed powers can be used.  The first entails a strategic decision to put measures 
in place to curb anti-social behaviour and the carriage of weapons in public places.  
The second requires a swift response by the police in order to ensure public safety. 

4.98 In the Committee’s view, the first circumstance is properly handled by designating 
areas by prescription in regulations pursuant to proposed section 70A(1)(a). 

4.99 A majority of the Committee (comprised of Hons Mia Davies, Dr Sally Talbot and 
Alison Xamon) considered that the second circumstance is satisfactorily covered by 
the powers already available to police under existing section 69 of the Act, 
particularly when the powers are invoked pursuant to sections 69(2) and 69(1)(c).  A 
minority of the Committee was of the view that the declaration-making power in 
proposed section 70B(1) is required to address the second circumstance. 

 

                                                 
609  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 2 February 2010, p14. 
610  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p52. 
611  Ibid, p53. 
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Recommendation 17:  A majority of the Committee (comprised of Hons Mia Davies, Dr 
Sally Talbot and Alison Xamon MLCs) recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended to delete proposed section 70B of the 
Criminal Investigation Act 2006. 

 

Parliamentary Scrutiny of Declaration of Areas 

4.100 In proposed section 70B(1), the Parliament will delegate the power to declare areas in 
which the proposed stop and search powers can be used to the Executive Government; 
that is, the Commissioner of Police and the Minister for Police.  As with designating 
areas through regulations,612 before passing proposed section 70B(1), the Parliament 
should consider: 

• in the first instance, whether it is appropriate to delegate this declaration 
power to the Executive Government; and if so, 

• what sort of parliamentary oversight should be given to the Executive 
Government’s declaration of areas under proposed section 70B(1). 

4.101 As declarations made by the Commissioner of Police do not fall within the definition 
of ‘regulations’ under section 42 of the Interpretation Act 1984, they would not be 
required to be tabled in Parliament and they would not be disallowable by the 
Parliament unless the Bill is amended to expressly provide for tabling and 
disallowance.  Although parliamentary scrutiny is not required for declared areas as it 
is for prescribed areas,613 proposed section 70B(1) does require the Commissioner of 
Police to obtain the approval of the Minister for Police when making the declaration.  
This approval requirement appeared to be at least consistent with, if not more 
demanding than, the other models614 considered by the Committee in this inquiry (see 
item 8 of the comparison table in Appendix 5). 

4.102 Some submitters held the view that proposed section 70B(1) does not offer sufficient 
protection against the potential misuse of arbitrary powers.615  For example, the Youth 
Affairs Council of Western Australia stated that proposed section 70B is: 

                                                 
612  Under clause 5 of the Criminal Investigation Amendment Bill 2009; proposed section 70A(1)(a) of the 

Criminal Investigation Act 2006. 
613  Refer to paragraphs 4.9 to 4.14 in this Report. 
614  Including sections 69(1)(b) and (2) and (1)(c)of the Criminal Investigation Act 2006. 
615  For example, Submission No 8 from the Australian Association of Social Workers, Western Australia 

Branch, 15 January 2010, p2; Submission No 20 from the Youth Affairs Council of Western Australia, 
received on 22 January 2010, p5; and Submission No 26 from Mr Simon Woodings, 24 February 2010, 
p1. 
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extraordinary in the power that it grants an unelected individual, 
while reducing the elected representative’s role to that of a ‘rubber 
stamp’.  We ask that proper Parliamentary checks and balances are 
applied to the declaration of an area to ensure that the Commission 
and Minister are not wielding undue influence over public life.616 

4.103 However, the Committee noted the Law Society’s comment that: 

Whilst independence from Government would improve prescription 
and declaration, it is difficult to see how such a mechanism might 
work without the creation of a new and specific executive position.  
Prescription and declaration are arguably not judicial functions and 
should not be done through a court process.617 

4.104 When the Committee queried the rationale behind requiring the Minister for Police, 
rather than a person or body independent of the Government, to approve the 
declaration of an area, the WA Police indicated that this feature of the Bill had been 
initiated by a Cabinet decision: 

Without going into too much detail about issues of cabinet 
confidentiality, there were matters that were decided upon that were 
not matters that WA Police brought.  We are not able to advise the 
committee of the reason for that particular matter being inserted into 
the legislation … .  They are not matters that we are in a position to 
comment on as to the reasoning behind why those provisions were 
inserted.  That is why, in relation to our previous response to the 
questions, we indicated to the committee that they are matters that the 
committee may need to take up with the Minister for Police.618 

Committee Comment 

4.105 The Committee noted that the requirement that the Minister for Police approve any 
recommendation by the Commissioner of Police before an area is declared is a level of 
accountability beyond that currently required under section 69 of the Act and some 
legislation similar to the Bill in other jurisdictions.  As with prescribed areas (refer to 
paragraph 4.14 in this Report), the declaration of an area is subject to parliamentary 
scrutiny by questions directed to the Minister and by focusing public attention on the 
issue.  A further level of accountability may be obtained by requiring the Minister to 

                                                 
616  Submission No 20 from the Youth Affairs Council of Western Australia, received on 22 January 2010, 

p5. 
617  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 25 February 2010, 

Enclosure 1, p3. 
618  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 2 February 2010, p58. 
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table any declarations in Parliament.  The danger of prescribing some form of 
‘independent’ person or authority to approve a Commissioner’s recommendation 
instead of the Minister is not only a duplication of responsibilities but divorces the 
Minister from being politically accountable for the declaration. 

4.106 However, a majority of the Committee (comprised of Hons Mia Davies, Dr Sally 
Talbot and Alison Xamon) was of the view that the designation of areas should only 
occur through prescription by regulations (refer to paragraphs 4.96 to 4.99 in this 
Report), in which case the question of parliamentary scrutiny of declarations does not 
arise. 

 

Recommendation 18:  The Committee recommends that, if Recommendation 17 is not 
adopted by the Government, the Criminal Investigation Amendment Bill 2009 be 
amended to require the responsible Minister to table in both Houses of Parliament any 
declarations made pursuant to proposed section 70B(1) of the Criminal Investigation 
Act 2006 as soon as is practicable after the declarations are made. 

 

What Areas are Expected to be Declared? 

4.107 This issue is discussed at paragraph 4.16 in this Report. 

Should there be Prescribed Factors to Guide Declaration of an Area? 

4.108 This issue is discussed in paragraphs 4.17 to 4.28 in this Report. 

Proposed Section 70B(4) 

Maximum Period of Declaration - Is 2 Months too Long? 

4.109 This aspect of the Bill and the other models considered by the Committee is 
summarised in item 10 of the comparison table in Appendix 5.  Under proposed 
section 70B(4)(c), the maximum period of declaration of an area is 2 months, which is 
much longer than the maximum periods prescribed in the other models, including anti-
terrorism legislation, most of which are only a matter of hours or days.  In the 
equivalent provision in Victoria, the unplanned designation of an area is valid for up 
to only 12 hours.  The period of operation of the Victorian Chief Commissioner of 
Police’s declaration: 

must be not longer than is reasonably necessary to enable members of 
the police force to effectively prevent or deter the unlawful 
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possession, carriage or use of weapons or[619] respond to the threat of 
violence or disorder … .620 (underlining added) 

4.110 The ALS contended that the maximum period of 2 months is too long, recommending 
that proposed section 70B(4)(c) be amended to limit the period of a declaration to a 
maximum of 48 hours.621  The Law Society endorsed Victoria’s timeframe model622 
and stated further that: 

The only justification for s70A has been on the basis of searching for 
weapons in entertainment precincts such as Northbridge or during 
school leavers [sic] week.  Given this, the Society believes that the 
maximum period for prescription should be 1 month and for 
declaration, 7 days.623 

4.111 The WA Police advised the Committee that: 

There was no particular reason for setting the time period at 2 
months.  It was simply a case of provide some end-point time in which 
the Declaration would cease to operate.624 

Committee Comment 

4.112 A majority of the Committee (comprised of Hons Mia Davies, Dr Sally Talbot and 
Alison Xamon) was of the view that the designation of areas should only occur 
through prescription by regulations (refer to paragraphs 4.96 to 4.99 in this Report).  
Therefore, the question of the maximum period of declaration does not arise.  
However, in the event that proposed section 70B proceeds, the majority considered 
that the maximum period for which a declaration may be in force should be 48 hours, 
consistent with declarations made under section 69(2) of the Act. 

4.113 A minority of the Committee considered that the maximum period for which a 

                                                 
619  The phrase “prevent or deter the unlawful possession, carriage or use of weapons or” was inserted on 

22 August 2010 to broaden the criteria for declaring unplanned designated areas: inserted by section 
13(4) of the Control of Weapons Amendment Act 2010 (Vic).  The additional criteria will cease to have 
effect on 22 August 2013:  sections 22(4) and 2(3) of the Control of Weapons Amendment Act 2010 
(Vic).  The expiry of these criteria will allow for a review of their effectiveness to be conducted:  
Explanatory Memorandum (Amended Print) for the Control of Weapons Amendment Bill 2010 (Vic), 
p15. 

620  Section 10E(4) of the Control of Weapons Act 1990 (Vic). 
621  Submission No 19 from the Aboriginal Legal Service of Western Australia Inc, 22 January 2010, p5. 
622  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 25 February 2010, 

Enclosure 1, p3; and Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 
8 March 2010, p2. 

623  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 25 February 2010, 
Enclosure 1, p3. 

624  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p8. 



SIXTEENTH REPORT CHAPTER 4: Clauses of the Bill 

 201 

declaration may be in force should be two weeks.  The minority considered that a 
period longer than the maximum allowed by section 69 of the Act for declarations 
could be justified by reason of police operational requirements and the statutory 
requirement that a declaration be approved by the Minister for Police. 

 

Recommendation 19:  A majority of the Committee (comprised of Hons Mia Davies, Dr 
Sally Talbot and Alison Xamon MLCs) recommends that, if Recommendation 17 is not 
adopted by the Government, clause 5 of the Criminal Investigation Amendment Bill 
2009 be amended so that proposed section 70B(4) of the Criminal Investigation Act 2006 
authorises the declaration of an area to be in force in relation to that area for a non-
renewable maximum period of 48 hours. 

 

Minority Recommendation E:  A minority of the Committee recommends that, if 
Recommendation 17 is not adopted by the Government, clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that proposed section 70B(4) of the 
Criminal Investigation Act 2006 authorises the declaration of an area to be in force in 
relation to that area for a non-renewable maximum period of two weeks. 

 

Cyclical Declaration of an Area 

4.114 Two submitters were concerned about the potential problem of certain areas being 
continuously re-declared under proposed section 70B,625 as there is nothing in the Bill 
which prevents this from occurring.  The discussion in paragraphs 4.64 to 4.70 in this 
Report relating to the cyclical prescription of an area under proposed section 70A 
applies equally to this issue, with one exception:  the Victorian restriction on the 
continuous planned re-designation of areas does not extend to unplanned 
designations.626 

Committee Comment 

4.115 As previously noted, a majority of the Committee (comprised of Hons Mia Davies, Dr 
Sally Talbot and Alison Xamon) was of the view that the designation of areas should 
only occur by prescription through regulations (refer to paragraphs 4.96 to 4.99 in this 
Report).  Therefore, the question of the cyclical declaration of an area does not arise. 

4.116 The Committee was of the view that declarations are intended to be a fast and flexible 
response to sudden incidents of violence or anti-social behaviour.627  However, 

                                                 
625  Submission No 20 from the Youth Affairs Council of Western Australia, received on 22 January 2010, 

p5; and Submission No 21 from Mr Vincent Sammut, 21 January 2010, p1. 
626  See sections 10D(9) and 10E of the Control of Weapons Act 1990 (Vic). 
627  Refer to paragraphs 4.96 to 4.99 in this Report for a discussion about the rationale behind proposed 

section 70B. 
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repeated requests to declare the same area should persuade the police to address the 
question about whether the area would more appropriately be designated by 
prescription.  Therefore, the Committee considered that restrictions should be included 
in the Bill to prevent the cyclical declaration of areas. 

 

Recommendation 20:  The Committee recommends that, if Recommendation 17 is not 
adopted by the Government, the Criminal Investigation Amendment Bill 2009 be 
amended to include restrictions which would prevent the cyclical declaration of areas 
under proposed section 70B of the Criminal Investigation Act 2006. 

 

Proposed Section 70B(5) 

Effect of Failure to Gazette a Declaration 

4.117 Proposed section 70B(5) provides as follows: 

The Commissioner must publish the written record of the declaration 
in the Gazette as soon as is practicable after the declaration is made, 
but the validity of the declaration is not affected by a failure to 
comply with this subsection.  (underlining added) 

4.118 Several submissions alluded to this feature of the declaration-making power,628 many 
of which argued that it effectively undermines the safeguard of requiring the written 
record of the declaration to be gazetted: 

• “This same section removes the security that it creates by the validity of the 
declaration not being altered by the Commissioner failing to publicise the 
declaration [by gazetting the declaration].  … The principle of law requires 
that the public at least have access to what the law is and more specifically in 
this situation that the public knows what areas have been declared.”629 

• “because the declaration is published only in the Government Gazette and it 
is not invalid if the Commissioner fails to publish it, people will not 

                                                 
628  Submission No 5 from Hon Giz Watson MLC, 13 January 2010, p7; Submission No 6 from Search for 

Your Rights, 16 January 2010, p3; Submission No 9 from Ms Adele Carles MLA, 18 January 2010, p3; 
Submission No 11 from The Law Society of Western Australia, January 2010, p4; Submission No 14 
from Youth Legal Service Inc Western Australia, received 19 January 2010, p1; Submission No 20 from 
the Youth Affairs Council of Western Australia, received on 22 January 2010, p5; Submission No 25 
from Street Law Centre WA Inc, received 23 February 2010, p4; and Submission No 26 from Mr Simon 
Woodings, 24 February 2010, p1. 

629  Submission No 6 from Search for Your Rights, 16 January 2010, p3. 
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realistically be able to avoid the prescribed areas where these powers are to 
be exercised.”630 

• “however failure to do this [gazette the written record of the declaration] does 
not affect the validity of his declaration.  Accordingly, it is possible that 
citizens or visitors to Western Australia may not be aware that they are 
entering a place to which they could be subject to a random search of their 
person or vehicle without their consent.”631 

• “We feel that this amounts to the Police not fulfilling the responsibilities that 
naturally come with such unprecedented rights to search individuals.  We call 
on the Minister to adopt our proposal above [see paragraphs 4.35 to 4.49 in 
this Report] and make it a requirement that any declaration must be 
accompanied by a published notice.”632 

4.119 The WA Police explained that the gazettal requirement was included mainly to 
provide a method of publicising the declaration of an area and was not meant to be a 
hindrance to the making of a valid declaration: 

The bringing into effect of the declaration under proposed section 
70B isn’t contingent upon publication in the Gazette.  The 
requirement to publish the declaration in the Gazette is to provide 
some avenue for public notification [see paragraphs 4.35 to 4.49 in 
this Report for other methods of publicising the designation of an 
area].  But if for some reason that publication doesn’t happen, the 
declaration won’t be invalid.633 

Committee Comment 

4.120 A majority of the Committee (comprised of Hons Mia Davies, Dr Sally Talbot and 
Alison Xamon) was of the view that the words “but the validity of the declaration is 
not affected by a failure to comply with this subsection” should be removed from 
proposed section 70B(5).  Removing those words effectively requires gazettal of the 
declaration so that a failure to gazette would make the declaration invalid from the 
outset (refer to Recommendation 21 below).   

                                                 
630  Submission No 9 from Ms Adele Carles MLA, 18 January 2010, p3. 
631  Submission No 11 from The Law Society of Western Australia, January 2010, p4. 
632  Submission No 20 from the Youth Affairs Council of Western Australia, received on 22 January 2010, 

p5. 
633  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p9.  See also, 

Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 
Western Australia Police, Transcript of Evidence, 2 February 2010, p16. 
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4.121 A minority of the Committee considered that a declaration takes effect from the time 
that it is made and that it is neither logical nor practical that its commencement be 
contingent upon its gazettal. 

4.122 The Committee considered it important that, at a minimum, a written record of the 
declaration and those matters specified in proposed sections 70B(4)(a), (b) and (c) be 
published by way of public notice and other reasonable forms of advertising as soon 
as is practicable after the declaration is made (refer to Recommendation 22 below).  In 
addition, the Committee was of the view that reasonable steps should still be taken by 
the WA Police to inform the public and residents in the declared area of the 
declaration as soon as is practicable (refer to Recommendation 9 in this Report). 

 

Recommendation 21:  A majority of the Committee (comprised of Hons Mia Davies, Dr 
Sally Talbot and Alison Xamon MLC) recommends that, if Recommendation 17 is not 
adopted by the Government, clause 5 of the Criminal Investigation Amendment Bill 
2009 be amended so that the following words are deleted from proposed section 70B(5) 
of the Criminal Investigation Act 2006: 

 “but the validity of the declaration is not affected by a failure to comply with this 
 subsection”. 

 

Recommendation 22:  The Committee recommends that, if Recommendation 17 is not 
adopted by the Government, the Criminal Investigation Amendment Bill 2009 be 
amended to require the Commissioner of Police to publish a written record of the 
declaration and those matters specified in proposed sections 70B(4)(a), (b) and (c) of 
the Criminal Investigation Act 2006 in a public notice and other reasonable forms of 
advertising as soon as is practicable after the declaration is made.  The public notice 
and types of advertising chosen should be couched in a form, and disseminated in a 
manner, which makes the information accessible to children and young people. 

 

Proposed Section 70B(6) 

Delegation of Declaration-Making Power 

4.123 This proposed section will allow the Commissioner of Police to delegate, in writing, 
his or her power to declare an area to the Deputy Commissioner or an Assistant 
Commissioner of Police.  The power cannot be delegated further.634  This aspect of the 
Bill and the legislation from Western Australia and other jurisdictions considered by 
the Committee is summarised in item 16 of the comparison table in Appendix 5.  Of 
these other models, only the equivalent Victorian and New South Wales statutes allow 

                                                 
634  Clause 5 of the Criminal Investigation Amendment Bill 2009; proposed section 70B(7) of the Criminal 

Investigation Act 2006. 
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for the declaration and authorisation powers, respectively, to be delegated to another 
senior member of the police force. 

4.124 A number of submitters saw the ability to delegate the declaration power as a problem 
because it offers further opportunity for the proposed powers to be misused.635  The 
Law Society contended that: 

A power as wide as s70B should be non-delegable save only for when 
the Commissioner is incapacitated and then only to the Deputy 
Commissioner.636 

4.125 The WA Police and Police Union offered the following rationale for this proposed 
section: 

• “There may be times when the Commissioner is absent or away from work.  
For that reason a delegation power has been provided so that other senior 
officers in WAPOL can make the relevant Declaration.”637 

• “The power of delegation to the Commissioner’s nominee would be necessary 
to cover events where the Commissioner of Police may be interstate or 
overseas.  It would be reasonable that the delegate would be permitted to 
declare an area from an operational perspective.”638 

Committee Comment 

4.126 A majority of the Committee (comprised of Hons Mia Davies, Dr Sally Talbot and 
Alison Xamon) considered that the power to make a declaration should be confined to 
the Commissioner of Police or an Acting Commissioner of Police, notwithstanding 
that a declaration is contingent upon the Minister’s approval. 

4.127 A minority of the Committee had no objection to the Commissioner’s power to make 
a declaration being delegated to the Deputy Commissioner. 

 

                                                 
635  Submission No 13 from the SCALES Community Legal Centre, January 2010, p6; Submission No 16 

from South Coastal Women’s Health Services, 18 January 2010, p1; Submission No 17 from the Pilbara 
Community Legal Service, 18 January 2010, p1, Submission No 18 from Ms Catherine Hall, 18 January 
2010, p1; Submission No 24 from Ms Gaibrielle Jane Walker, received 10 February 2010, p1. 

636  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 25 February 2010, 
Enclosure 1, p3. 

637  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p9. 
638  Letter from Mr RL Armstrong, General President, WA Police Union of Workers, 2 March 2010, p2. 
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Recommendation 23:  A majority of the Committee (comprised of Hons Mia Davies, Dr 
Sally Talbot and Alison Xamon MLCs) recommends that clause 5 of the Criminal 
Investigation Amendment Bill 2009 be amended so that proposed sections 70B(6) and 
(7) of the Criminal Investigation Act 2006 are deleted. 

 

Minority Recommendation F:  A minority of the Committee recommends that clause 5 
of the Criminal Investigation Amendment Bill 2009 be amended so that proposed 
section 70B(6) authorises the Commissioner of Police to delegate his or her power to 
make a declaration to a Deputy Commissioner of Police. 

 

CLAUSE 6 - SECTION 157 AMENDED 

Review Period - Is Five Years too Long? 

4.128 The effect of clause 6 of the Bill is that the operation and effectiveness of the 
proposed police stop and search powers must be reviewed as soon as is practicable 
after five years from their commencement.  This aspect of the Bill and the legislation 
from Western Australia and other jurisdictions considered by the Committee is 
summarised in items 32 and 33 of the comparison table in Appendix 5. 

4.129 There are various review periods for the three other models which require a review, 
ranging from 12 months to five years.  The Committee noted that in anti-terrorism 
legislation in the United Kingdom, the reviews are continuous. 

4.130 Hon Giz Watson considered that five years is too long to wait for a review of 
“unstable laws” which effect “radical changes” to “long-standing public rights”, and 
recommended that either: 

• the review period be lowered to two years; or 

• a two-year sunset clause be inserted into the Act with respect to the proposed 
powers.  This was Hon Giz Watson’s favoured approach as it would: 

allow for Parliament to debate whether the ‘stop and search’ laws 
had been effective in deterring weapon based violence in prescribed 
areas.639 

4.131 Similarly, the Law Society submitted that: 

Rather than review, the Bill should have a two year sunset clause.  
Powers as wide as those contemplated should not be allowed to lie on 

                                                 
639  Submission No 5 from Hon Giz Watson MLC, 13 January 2010, p4. 
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the statute books if they remain unused or their use can no longer be 
justified.640 

4.132 The Youth Affairs Council of Western Australia suggested a six to 12-month review 
period, after which the proposed powers could either be amended or phased out.  It 
considered a five-year review period to be “entirely unacceptable” “Given the 
controversial nature of this legislation and the significant community concern around 
it ”.641  The Commissioner for Children and Young People recognised that it is 
standard practice for legislation to be subject to a five-year review.  However, she was 
of the opinion that this is “a considerable amount of time given the potential impact” 
of the proposed powers.  Instead, she suggested the operation and effectiveness of the 
proposed powers be reviewed on a number of occasions:  after 12 months, then three 
years and then after five years.642  Instead of a five-year review, Dr Frank Morgan 
recommended that the Bill’s operation and effectiveness should be “systematically 
monitored” by the WA Police at least annually.643 

4.133 Evidence from the WA Police indicated that the decision to adopt a five-year review 
period was made at the ministerial level.644  However, the Commissioner of Police 
thought that a two-year review would be practicable: 

I think two years, only because usually in one year—particularly if we 
are going to use it in a very targeted, controlled and limited way in its 
first year of operation or at least until we get a view of how [it] 
works—you are not going to have an awful lot of data in the first 12 
months of operation.  You will obviously have some.  I think the ideal 
period would be something around the two-year period.  We would 
have an ongoing formative and review analysis process of how it is 
working for us as well, so we would expect to make changes to our 
operating procedures on the way.645 

4.134 The WA Police Union suggested a three-year review would be appropriate, “Given the 
controversial nature of the legislation”.646 

                                                 
640  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 25 February 2010, 

Enclosure 1, p4. 
641  Submission No 20 from the Youth Affairs Council of Western Australia, received on 22 January 2010, 

pp5-6. 
642  Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 9 February 

2010, p19. 
643  Email from Dr Frank Morgan, Director, Crime Research Centre, University of Western Australia, 6 May 

2010, Attachment 1, p3. 
644  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p9. 
645  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p42. 
646  Letter from Mr RL Armstrong, General President, WA Police Union of Workers, 2 March 2010, p2. 
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4.135 As has already been noted, a review of the operation and effectiveness of the Act, 
which includes the existing powers in section 68 and 69, has not yet taken place.  That 
review, pursuant to section 157(1) of the Act, is not due until 2012. 

Committee Comment 

4.136 The Committee acknowledged the obligation on the Minister under proposed section 
157(2A) to carry out a review of the operation and effectiveness of the amendments 
proposed by clause 5 of the Bill as soon as is practicable after the expiry of five years 
from the commencement of the clause.  However, the Committee considered that the 
review should be conducted earlier and should be repeated regularly.  A majority of 
the Committee (comprised of Hons Mia Davies, Dr Sally Talbot and Alison Xamon) 
considered that those reviews should be conducted at least annually.  A minority of the 
Committee considered that a formal review every two years is sufficient.  
Recommendation 24 below reflects these views. 

4.137 The Committee was of the view that the Bill should be subject to a sunset clause.  A 
majority of the Committee (comprised of Hons Mia Davies, Dr Sally Talbot and 
Alison Xamon) considered that the Bill should expire after two years.  A minority of 
the Committee considered that, to give the Bill time to become operational, for its 
effectiveness to be demonstrated and formally reviewed, and its merits debated in the 
Parliament, it should be permitted to operate for at least five years.  Recommendations 
25 and 26 and Minority Recommendation G below reflect these views. 

 

Recommendation 24:  The Committee recommends that clause 6(1) of the Criminal 
Investigation Amendment Bill 2009 be amended so that proposed section 157(2A) of the 
Criminal Investigation Act 2006 requires a regular review of the operation and 
effectiveness of the amendments proposed by clause 5 of the bill at least every one or 
two years after the commencement of the clause. 

 

Recommendation 25:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to insert a sunset clause. 

 

Recommendation 26:  A majority of the Committee (comprised of Hons Mia Davies, Dr 
Sally Talbot and Alison Xamon MLCs) recommends that the powers proposed by the 
Criminal Investigation Amendment Bill 2009 expire after two years. 

 

Minority Recommendation G:  A minority of the Committee recommends that the 
powers proposed by the Criminal Investigation Amendment Bill 2009 expire after five 
years. 
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Independence of the Reviewer 

4.138 The Bill provides that the Minister for Police, rather than a person independent of the 
Government, must conduct a review of the operation and effectiveness of proposed 
sections 70A and 70B.  This aspect of the Bill and the legislation from Western 
Australia and other jurisdictions considered by the Committee is summarised in item 
34 of the comparison table in Appendix 5.  Of the three other models which require a 
review, the United Kingdom’s Section 44 Powers are unique in that they are reviewed 
by an independent reviewer who is selected by the Secretary of State.647  The 
remaining three models prescribe ministerial reviews. 

4.139 Regarding the Section 44 Powers, the debate in the House of Lords on the 
establishment of a commission of three parliamentarians to review the legislation648 
which was subsequently replaced by the Terrorism Act 2000 (UK) indicates that 
‘independence’ was an important element of the commission.  The Committee 
understood this to mean independence from the Executive Government, as the review 
was intended to inform the Parliament.  It appears that the commission was not 
established by statute; instead, the Executive Government undertook to appoint, and 
did appoint, a single person to conduct these reviews.649 

4.140 Further, the Explanatory Notes to the Terrorism Act 2006 (UK) say that Part 3 of that 
Act (which includes the review clause, section 36) provides for the oversight of the 
operation of Part 1 of this 2006 Act and the Terrorism Act 2000 (UK) through an 
independent annual review to Parliament.650 

4.141 The Law Society was of the view that, if the Bill is passed, the independent review of 
its operation would be “essential”: 

Given the substantial extension of police powers that is contemplated, 
a Parliamentary Inspector function similar to that under the 
Corruption and Crime Commission Act 2003 should be enacted.  All 
“search records” must be provided to the Parliamentary Inspector 
who would review all searches and report to Parliament at least 

                                                 
647  Section 36(1) of the Terrorism Act 2006 (UK) provides that “The Secretary of State must appoint a 

person to review the operation of the provisions of the Terrorism Act 2000 and of Part 1 of this Act.”  The 
first independent reviewer was Lord Carlile of Berriew QC, House of Lords, a member of the Liberal 
Democrats, which did not form part of the Government at the time of his appointment.  In July 2010, 
Lord Carlile tabled his final annual review of the operation of the terrorism legislation. 

648  The Prevention of Terrorism (Temporary Provisions) Bill (UK), which became the Prevention of 
Terrorism (Temporary Provisions) Act 1989 (UK). 

649  Parliament of the United Kingdom, House of Lords, Parliamentary Debates (Hansard), 8 March 1984, 
volume 449, cc 384-419. 

650  Explanatory Notes to the Terrorism Act 2006 (UK), paragraph 14. 
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annually.  If a Parliamentary Inspector were established, the office 
would need to be adequately resourced.651 

4.142 The WA Police advised the Committee that the option of an independent review of the 
operation and effectiveness of the proposed powers was discussed with the 
Government, but was not accepted.652  However, the WA Police indicated that this did 
not preclude the Minister for Police from commissioning a review from an 
independent person or body: 

Normal statutory review provisions are directed at the relevant 
Minister to cause the review to be undertaken.  The Minister can in 
doing so, get an independent person to conduct the review.653 

Committee Comment 

4.143 The Committee considered that the review should be conducted by a person 
independent of the Executive Government with the following procedures in place:   

• The Minister must report the appointment and identity of the reviewer to the 
Parliament upon the appointment being made. 

• The reviewer must report his or her findings to the Minister, who must then 
table the reviewer’s report in both Houses of Parliament within three months 
of receiving the report. 

• The Minister may also table the Government’s response to the reviewer’s 
report in the Parliament. 

 

                                                 
651  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 25 February 2010, 

Enclosure 1, p4. 
652  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 2 February 2010, pp36-37. 
653  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p9. 
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Recommendation 27:  The Committee recommends that clause 6 of the Criminal 
Investigation Amendment Bill 2009 be amended so that the reviews of the operation 
and effectiveness of the amendments proposed by clause 5 of the bill must be conducted 
by a person independent of the Government with the following procedures in place: 

(a) The responsible Minister must report the appointment and identity of the 
reviewer to the Parliament upon the appointment being made. 

(b) The reviewer must report his or her findings to the responsible Minister, who 
must then table the reviewer’s report in both Houses of Parliament within three 
months after receiving the report. 

(c) The responsible Minister may table the Government’s response to the 
reviewer’s report in Parliament. 

 

Effect of the Disjunctive ‘or’ 

4.144 This discussion is provided in the event that Recommendation 27 above is not adopted 
by the Government. 

4.145 Section 157 of the Act currently requires the Minister of Police to prepare a report on 
the five-year review of the Act and to table that report in the Parliament.  After the 
proposed amendment to section 157(2), it appeared to the Committee that the section 
will give the Minister a choice as to whether a report for the Parliament will be based 
on the five-year review of the Act or the five-year review of proposed sections 70A 
and 70B.  After the proposed amendment, section 157 of the Act will read as follows: 

(1) The Minister must carry out a review of the operation and 
effectiveness of this Act as soon as practicable after the 
expiry of 5 years from its commencement. 

(2A) The Minister must carry out a review of the operation and 
effectiveness of the amendments made to this Act by the 
Criminal Investigation Amendment Act 2009 section 5 as 
soon as practicable after the expiry of 5 years from the 
commencement of that section.  [This is the requirement for 
the five-year review of the proposed stop and search powers.] 

(2) The Minister must prepare a report based on the review 
under subsection (1) or (2A) and, as soon as is practicable 
after the report is prepared, must cause the report to be laid 
before each House of Parliament. 
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4.146 The word ‘or’ in section 157(2) would be construed disjunctively and not imply 
similarity unless the word ‘similar’ or some other word of like meaning is added.654  
That is, the requirements to prepare a report for: 

• the review of the Act; and 

• the review of the proposed stop and search powers, 

appear to be alternatives, with the Minister being required to do only one or the other, 
but not both, reports. 

4.147 Although it could be argued that a purposive approach655 should be applied to the 
interpretation of section 157(2) of the Act, as proposed to be amended, it is not clear 
whether this construction of the amended section is even available, based on: 

• the words which are to be used in the amendment, as ‘or’ is clearly 
disjunctive, even in common usage;656 and 

• the stated policy of the Bill, as there is nothing in the Second Reading Speech 
nor the Explanatory Memorandum for the Bill which suggests an intention for 
the Minister for Police to prepare and table a report about the five-year review 
of proposed sections 70A and 70B. 

4.148 If the word ‘or’ is simply read as an ‘and’, which the Committee considers cannot be 
the case, the amended section would then refer to ‘the review under subsection (1) and 
(2A)’ as if the reviews are connected, but they are very much distinct reviews. 

4.149 The WA Police did not agree with this interpretation of section 157(2), as proposed to 
be amended: 

The proposed amendment inserts an additional statutory review 
provision into the Criminal Investigation Act 2006.  So the Minister 
will have to have a full review of the Act carried out some time in 
2012; and then around 2015 a further review only of the provisions 
contained in section 70A and 70B.  Both reviews are required to be 

                                                 
654  Section 17 of the Interpretation Act 1984. 
655  As required under section 18 of the Interpretation Act 1984, which provides that:  “In the interpretation 

of a provision of a written law, a construction that would promote the purpose or object underlying the 
written law (whether that purpose or object is expressly stated in the written law or not) shall be 
preferred to a construction that would not promote that purpose or object.” 

656  ‘Or’ is defined in the Macquarie Dictionary as follows:  “conjunction a particle used: 1. to connect 
words, phrases, or clauses representing alternatives: to be or not to be. 2. to connect alternative terms 
for the same thing, or different ways of expressing the same concept:  the Hawaiian or Sandwich islands”:  
The Macquarie Dictionary, On-line, Macmillan Publishers Australia, 2010. 
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carried out and reports of both reviews will have to be tabled in 
Parliament.657 

 

Recommendation 28:  The Committee recommends that, if Recommendation 27 is not 
adopted by the Government, clause 6(2) of the Criminal Investigation Amendment Bill 
2009 be amended so that it will amend section 157(2) of the Criminal Investigation Act 
2006 to read as follows: 

The Minister must prepare a report based on each of the reviews under 
subsections (1) and (2A) and, as soon as is practicable after the each 
report is prepared, must cause the report to be laid before each House of 
Parliament. 

 

Substance and Objectives of the Review 

4.150 As the Commissioner for Children and Young People stated: 

One of the fundamental things about reviewing an act is finding out 
whether it achieved its purpose, and that is what I would be interested 
in—if there is clarity around the purpose of the legislation, did it 
achieve that purpose?658 

4.151 While the Bill requires the operation and effectiveness of the proposed powers to be 
reviewed, it does not also prescribe what matters should be covered in the review, who 
should be consulted and how the level of success will be measured.  Presumably, these 
decisions would be left to the Minister for Police, and the Minister’s consultants, to 
decide.  Apart from quantitative indications of the success of the Bill, such as the 
resulting arrest rates, the Commissioner for Children and Young People was interested 
in seeing an analysis of the demographics of the people who are stopped and searched 
under the proposed powers: 

Ideally, in a longitudinal sense, one would want to know what the 
impact has been on the child or young person.  As the honourable 
member indicated, did it lead to them entering the justice system—so 
that was their entrée—or not?659 

                                                 
657  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p10. 
658  Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 9 February 

2010, p19. 
659  Ibid. 
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4.152 As for the people who, and organisations which, should be consulted in the review 
process, the Commissioner for Children and Young People provided the following 
comments: 

My main issue there would be that any review draws on the evidence 
not just from the police but also from other interest groups that would 
have a contribution to make, such as myself, other youth 
organisations, and families in the community that have had direct 
experience.660 

4.153 Dr Frank Morgan suggested that a review of proposed sections 70A and 70B should 
include a “broad range of information including -” 

• “Public perception of police using surveys, with particular attention given to 
the demographic of those targeted by the legislation”; 

• “An assessment of intelligence provided to police by the demographic of those 
targeted by the legislation”; and 

• “Trends in offences (ideally determined by survey as well as police data) of 
the kind targeted by the legislation”.661 

4.154 Associate Professor David Indermaur submitted that the review could also incorporate 
an analysis of: 

• hospital statistics on people who present with wounds caused by another 
person using a sharp instrument; and 

• surveys of people who work in the designated areas, such as the Nyoongar 
Patrol in Northbridge, “to get a sense from them about what is going on with 
knife crime and whether the people they deal with are carrying knives.”662 

4.155 Dr Morgan and Associate Professor Indermaur considered that the Bill should have 
clear objectives against which the results of the review will be measured.663  Associate 

                                                 
660  Ibid, p20. 
661  Email from Dr Frank Morgan, Director, Crime Research Centre, University of Western Australia, 6 May 

2010, Attachment 1, pp2-3. 
662  Associate Professor David Indermaur, Crime Research Centre, University of Western Australia, 

Transcript of Evidence, 5 May 2010, p23. 
663  Associate Professor Dr Frank Morgan, Director, and Associate Professor David Indermaur, Crime 

Research Centre, University of Western Australia, Transcript of Evidence, 5 May 2010, p6 and pp2 and 
7, respectively. 



SIXTEENTH REPORT CHAPTER 4: Clauses of the Bill 

 215 

Professor David Indermaur described the Bill as a proposal “without any clear 
purpose”.664 

4.156 The Committee noted that the objectives of reducing weapons carriage, violence and 
anti-social behaviour in entertainment precincts, as stated in the Second Reading 
Speech,665 do not explicitly cover some particular purposes to which the WA Police 
proposed to put the powers in the Bill.  One example involved stopping and searching 
members of outlaw motorcycle gang runs throughout the State. 

4.157 The WA Police advised the Committee that it has not yet considered what sort of 
criteria the proposed powers will be assessed against.666  However, the Commissioner 
of Police gave the Committee an indication of what may occur during the review 
process: 

We are not experts in research and assessment of legislation.  In all of 
the times we have had to review legislation, we have sought advice 
from criminologists and people who work in the academic sphere who 
have the research knowledge about how you can really assess the 
impact of legislation.  The impact of any police power legislation is 
notoriously difficult because there are always a number of side effects 
for any particular thing.  So, we have not sat down yet and worked 
out whether a good indication—in fact, I think the answer is there will 
have to be many criteria to work on.  You cannot just work on the 
number of weapons seized or the number of weapons not seized or the 
number of offences that occur in an adjoining suburb or an adjoining 
entertainment precinct—all of those things have to go together. 

In some way there has to be some sort of qualitative assessment of the 
entire data set at the end of that process, because if you rely on 
quantitative assessments you are likely to come up with the wrong 
answer.  That is the difficulty.  We have not done—We would actually 
outsource this and pay for someone to do the research.  One of views 
that I have is that there is nothing worse than having a bill where 
police have an increase in powers and then they are responsible for 
assessing their own performance.  I do not want that to occur, 
because that does not convince anybody that there has actually been 
movement.  We need to outsource that to people who understand a 

                                                 
664  Associate Professor David Indermaur, Crime Research Centre, University of Western Australia, 

Transcript of Evidence, 5 May 2010, p2. 
665  Hon Peter Collier MLC, Minister for Energy, Parliament of Western Australia, Legislative Council, 

Parliamentary Debates (Hansard), 17 November 2009, p9059. 
666  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p15; and Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, 
Transcript of Evidence, 19 May 2010, pp18 and 19. 
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little bit about the environment and will do a complete review.  But 
what those criteria are at this stage, I have no idea. 

… 

If we were back before this committee in a year’s time, for argument’s 
sake, to talk about how the legislation had been applied if it had been 
passed, we would obviously want to be providing you with a number 
of things—whether there is an increase or decrease in weapons 
seizures, whether there is an increase or decrease in crimes in the 
areas we have used and what is happening in the adjoining suburbs—
so that you have a more complete picture about whether there is a 
displacement effect.  We would also want to talk to the health 
profession about whether they are seeing fewer knife-related injuries 
at emergency centres.  There is a whole range of things that I would 
want to get data on to provide you with to convince you one way or 
the other that the legislation is working or not.667 

4.158 In relation to gauging the public’s opinion of the operation and effectiveness of the 
proposed powers, the Commissioner of Police advised that: 

I think there are two ways of going about this.  Obviously there are 
things we can do ourselves, like gather the information about 
complaints made to police about the way that it is applied.  But we 
would almost certainly commission a research organisation from day 
one.  … there are public confidence surveys done nationally every 
year for policing and all government services, so we have an idea of 
what the general confidence level of policing is in Australia, and 
specifically in Western Australia.  It would seem to me easy to 
piggyback on the back of those and to use that process to gauge the 
public’s reaction to this.668 

4.159 At a later hearing, the Commissioner of Police indicated that the aim of the Bill is to 
reduce “weapon seizures … or weapons detections on the streets.”669  The Committee 
took this to mean that the objective of the Bill is to lower the incidence of weapons 
carriage in public places. 

                                                 
667  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, pp17-18. 
668  Ibid, p42. 
669  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 19 May 

2010, p19. 
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Committee Comment 

4.160 The Committee was concerned that the WA Police could not articulate how it would 
measure the success or otherwise of the Bill, and, indeed, had not given any 
consideration to that issue.  The issue is complicated by the lack of clarity of the 
objectives of the Bill as revealed by inconsistencies between the Second Reading 
Speech and the evidence of the WA Police as to the purposes for which the proposed 
powers will be used. 

4.161 Clarification of the objectives of the Bill is essential for informing the WA Police of 
the data necessary for any review.  The Committee could not see how a meaningful 
review of the proposed powers could be undertaken if the substance and objectives of 
the review were not clearly established before the Bill is passed (refer to 
Recommendations 29 and 30 below).  The Committee considered that the addition of 
an objectives clause would improve the Bill.  

4.162 Furthermore, the Committee considered that any review should take into account 
issues including the objectives of the Bill, the effectiveness of the proposed powers in 
achieving policing objectives, the impact of the use of the proposed powers on 
communities in locations which have been the subject of designation, public 
perceptions of how the proposed powers have been used by the police and the effect 
on police-community relations.  Any review should also include a cost/benefit 
analysis of the proposed powers (refer to Recommendation 31 below). 

 

Recommendation 29:  The Committee recommends that an objectives clause specifying 
the purposes to which the powers proposed by the Criminal Investigation Amendment 
Bill 2009 are to be put and the range and focus of the police activities to be conducted 
under the auspices of the bill be inserted into the bill. 

 

Recommendation 30:  The Committee recommends that this objectives clause form the 
basis of the terms of reference of any and all reviews of the operation and effectiveness 
of the amendments proposed by clause 5 of the Criminal Investigation Amendment Bill 
2009. 
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Recommendation 31:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended so that the reviews of the operation and 
effectiveness of the amendments proposed by clause 5 of the bill must address the 
following matters: 

(a) The objectives of the bill. 

(b) The effectiveness of the proposed stop and search powers in achieving policing 
objectives. 

(c) The impact of the use of the proposed stop and search powers on communities in 
locations which have been the subject of designation. 

(d) Public perceptions of how the proposed stop and search powers have been used 
by the police. 

(e) The effect of the use of the proposed stop and search powers on police-
community relations. 

(f) A cost/benefit analysis of the proposed stop and search powers. 
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CHAPTER 5 
CONDUCT OF THE PROPOSED STOP AND SEARCH 

INTRODUCTION 

5.1 This Chapter discusses, and contains recommendations about, how the Bill, if passed 
by the Parliament, may be amended to help ensure that the proposed stop and search 
powers are exercised responsibly.  Reference is made to elements of legislation in 
other jurisdictions with the following caveat:   

There are significant differences between the states, and one of the 
things that I would like to highlight to the committee is, when we look 
to adopt legislation, whether it is from overseas or another state, we 
have to be cognisant of the whole different context in another state, 
particularly in relation to other legislation, policy, services and 
programs.670 

POLICE AUXILIARY OFFICERS 

5.2 This issue is dealt with in paragraphs 2.43 to 2.48 and Finding 5. 

Committee Comment 

5.3 Given that police auxiliary officers are not intended to perform ‘front-line’ policing 
duties, the Committee was of the view that the Bill should clearly state that the 
proposed powers cannot be exercised by such officers.  However, the Committee was 
of the view that appropriately trained police auxiliary officers can assist police officers 
exercising the powers under the Bill. 

 

Recommendation 32:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to expressly state that the proposed stop and search 
powers cannot be exercised by police auxiliary officers. 

 

ADMINISTRATIVE GUIDELINES VERSUS PRESCRIBED PROCEDURES 

5.4 Sections 70 and 71 of the Act provide, among other things, some rules for conducting 
basic searches on people (these rules, and the powers available to the police when 
performing basic searches, are discussed in paragraphs 2.12 to 2.21 in this Report).  

                                                 
670  Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 9 February 

2010, p2. 
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Similar or equivalent legislation in the other jurisdictions considered by the 
Committee provide legislative instructions which are comparable to these rules.  This 
aspect of the Bill and the other models considered by the Committee is summarised in 
items 25 to 29 of the comparison table in Appendix 5. 

5.5 Although the above sections of the Act provide some rules which direct a police 
officer’s actions during a basic search, there were a number of key areas highlighted in 
this inquiry where the legislative rules appear to be lacking, particularly when one 
considers the nature of the proposed stop and search powers.  Some of these matters 
are discussed in the remaining headings of this Chapter. 

5.6 The Law Society commented that: 

If … the extension of police stop and search powers is inevitable, then 
procedures should be put in place prescribing how the powers are to 
be exercised.  Those procedures should include … specific police 
obligations covering the manner of exercise of the power.671 

5.7 Rules on police stop and search powers which are either prescribed or adopted by 
legislation and are made freely available to the public, being binding and transparent, 
may be of assistance to people who feel that they have been the subject of an 
inappropriate stop and search.  However, legislation can also be slow to respond to 
changes in the community.  This is a dilemma which was noted by the Commissioner 
for Children and Young People: 

One option is [to establish police stop and search rules] through 
legislation.  The problem with legislation, though, is that that can be 
quite restrictive and if circumstances change, how could you have 
discretion?  It is the same, to some extent, with regulations.  One 
solution is to have the guidelines binding and for police to have 
considerable training.  The other is making sure that the guidelines 
are updated and reviewed, taking into account the circumstances.  A 
fundamental concern to me is that there is going to be very broad 
discretion and that the guidelines will not be binding.672 

5.8 The WA Police indicated that guidelines for exercising the proposed powers will be 
inserted into the police manual, which is issued by the Commissioner of Police.673  It 
implied that more prescriptive guidelines would not be necessary because of the 

                                                 
671  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 25 February 2010, 

Enclosure 1, p1. 
672  Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 9 February 

2010, p18. 
673  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 2 February 2010, p35. 
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planned update to the police manual, the existing rules on basic searches in the Act 
and the training which will be received by police officers: 

Part 8 of the Criminal Investigation Act 2006 already contains 
detailed procedures and rules for the conducting of searches on 
people.  Further, the Commissioner of Police undertakes to provide 
enhanced training of Police Officers in these proposed powers and 
clarity in the operational application of the law through amending the 
Police manual guidelines.674 

5.9 Similarly, the Police Union assured the Committee that the updated police manual will 
provide adequate guidelines to police officers, adding that the WA Police’s internal 
investigation and complaints systems will ensure that there are appropriate checks and 
balances on the use of the proposed powers.675  The Police Union also acknowledged 
the advantages and limitations of having clear and binding legislative rules: 

Any explanatory memorandum or legislative instructions that will 
assist our members in their policing duties would be welcomed.  
However, being too prescriptive may inhibit police officers from 
carrying out their duties.  There needs to be clear guidance to police 
through the legislation, so there is no ambiguity in what is or is not 
permitted.676 

5.10 It has been found in the United Kingdom that there is a “huge gap” between “policy as 
it is written” and “policy in practice”677  However, it was also found that 
discriminatory police behaviour was less likely to occur where there were clear 
guidelines or criteria for decision-making.678  The Committee noted that Section 60 
Powers and Section 44 Powers in the United Kingdom are, like other police stop and 
search powers available in that jurisdiction, subject to codes of practice issued by the 
Secretary of State and approved by the Parliament.679  For example, Code of Practice 
A requires the searching constable to note the person’s self-defined ethnicity in the written 

                                                 
674  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p10. 
675  Mr Russell Armstrong, General President, WA Police Union of Workers, Transcript of Evidence, 

9 February 2010, p16. 
676  Letter from Mr RL Armstrong, General President, WA Police Union of Workers, 2 March 2010, p2. 
677  Equal Opportunity and Diversity Board, MPA, Report of the MPA Scrutiny on MPS Stop and Search 

Practice, United Kingdom, October 2004, p61. 
678  B Bowling and C Phillips, ‘Disproportionate and Discriminatory:  Reviewing the Evidence on Police 

Stop and Search’, The Modern Law Review, Volume 70, Issue 6, 2007, pp936-961, at p958; J Miller, P 
Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p5; and ibid. 

679  Sections 66 and 67 of the Police and Criminal Evidence Act 1984 (UK).  Also, refer to item 26 in the 
comparison table in Appendix 5. 
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record of the search.680  A failure on the part of a police officer to comply with any 
provision of a code of practice does not of itself render him or her liable to criminal or 
civil proceedings, although the codes are admissible in evidence in any criminal or civil 
proceedings and any code appearing, to a court or tribunal, to be relevant must be taken 
into account.681 

Committee Comment 

5.11 While recognising the advantages and disadvantages of prescribed rules, the 
Committee was of the view that, wherever practicable, rules governing the exercise of 
the proposed stop and search powers should be prescribed, or at least adopted, by 
legislation (including subsidiary legislation). 

 

Recommendation 33:  The Committee recommends that, wherever practicable, the 
Criminal Investigation Amendment Bill 2009 be amended to prescribe or adopt, or 
authorise subsidiary legislation to prescribe or adopt, the rules governing the exercise 
of the proposed stop and search powers. 

 

SEARCH NOTICE 

5.12 Under the Act, police officers conducting a basic search are already required to 
identify themselves to the person who is to be searched.682  This involves, where 
reasonably practicable: 

• giving the person the police officer’s official details:  that is, his or her 
surname and rank and, if his or her official details are required to be stated on 
a document, the officer’s registered number;683 and 

• if the police officer is not in uniform, also showing the person evidence that 
the officer is a police officer.684 

5.13 If reasonably practicable, the searching police officer must also inform the person of 
the reason for the search.685 

                                                 
680  Explanatory Notes for the Crime and Security Bill (UK), paragraph 21, and http://www.met.police.uk/ 

stopandsearch/what_is.htm#recordcontain, (viewed on 3 May 2010).  Since around June 2010, when 
section 1 of the Crime and Security Act 2010 (UK) commenced operation, this requirement has been 
prescribed in section 3 of the Police and Criminal Evidence Act 1984 (UK). 

681  Section 67 of the Police and Criminal Evidence Act 1984 (UK). 
682  Section 70(2)(a) of the Criminal Investigation Act 2006. 
683  Ibid, section 11(1)(a)(i) and the definition of ‘official details’ in section 3(1). 
684  Ibid, section 11(1)(a)(ii). 
685  Ibid, section 70(2)(b). 
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5.14 The Act does not, and the Bill will not, require police officers, when conducting a 
proposed stop and search, to give the person being searched, or whose vehicle is being 
searched, a ‘search notice’ which advises the person of certain other facts; for 
example, the fact that they have entered a designated area, the police officer’s powers 
to stop and search and the person’s rights and obligations during the course of being 
stopped and searched.  This aspect of the Bill and the other models considered by the 
Committee is summarised in item 21 of the comparison table in Appendix 5. 

5.15 Of all the models considered, Victoria is unique in requiring the searching police 
officer to give the person being searched, or whose vehicle is being searched, a search 
notice which states the sort of information referred to above.686  This search notice 
requirement is in addition to the requirement to give certain requested information 
verbally.  For example, a Victorian police officer is, upon being requested to do so, 
required to identify himself or herself to the person being searched.  He or she must do 
so in writing if requested to do so.687  A copy of the current search notice which is 
issued in Victoria is attached as Appendix 15.  The information is written in three 
languages. 

5.16 The ALS recommended that the Bill be amended to require searching police officers 
to issue search notices to every person who is stopped under the proposed powers.  
The form of the search notice should be prescribed by regulations and should clearly 
state the following information: 

a. Name and station of the police officer. 

b. Legal basis for the stop. 

c. The person’s rights. 

d. The reason the person has been stopped and searched. 

e. Why the police chose that person. 

f. What the police were looking for and indicate what they 
found (if anything).688 

5.17 The Law Society was also of the view that a search notice requirement should be 
mandatory and presented in a manner that is understood by the recipient, particularly 

                                                 
686  Sections 10I(1)(e) and (3) of the Control of Weapons Act 1990 (Vic). 
687  Ibid, see section 10I of the Control of Weapons Act 1990 (Vic) generally, and in particular, sections 

10I(1)(a) and (b). 
688  Submission No 19 from the Aboriginal Legal Service of Western Australia Inc, 22 January 2010, pp5-6. 
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people for whom English is a second language, Aboriginal people and children.689  
The following information should be included in the search notice: 

[advice] of entry into a prescribed/declared public space, the police 
officer’s powers of stop and search, the person’s rights and 
obligations and the reasons for the stop and search.  Enacted 
procedures should also require police officers to identify themselves 
by name and the station where they work to each person searched.690 

5.18 The Commissioner for Children and Young People thought that a search notice, such 
as that required in Victoria, would be a useful, additional check and balance on the 
proposed powers.  However, she warned that it would not assist every person who will 
be stopped and searched, particularly if he or she is a child or young person691 or if he 
or she has a condition which is not apparent: 

All the science shows that children, generally, are not fully mature 
and that their brain cells are not fully developed even by the time they 
are 18.  A lot of brain development goes on at that point and also 
psychological development, so even with children who are among the 
96 per cent who do not come into contact [with the criminal justice 
system], there are a range of responses possible, as there are now 
when a P-plater is stopped by the police and is asked what he feels 
about it, how frightened he is and how confident he is in dealing with 
an authority figure, as distinct from groups that are highly 
marginalised in our community.  I think that giving clear information, 
having the conversation and explaining is of assistance, but the police 
will require some special measures.  … sometimes they do come 
across people in the community—this time I am talking about adults, 
but the same applies to young people—where they have no knowledge 
of that person’s condition or understanding—for example, a person 
with autism or someone with a serious mental illness, as distinct from 
someone who has an intellectual disability.  If you stop and search 
someone with those conditions, it requires specialist knowledge and 
specialist understanding.  In the Kimberley, as members are aware, 
people are very concerned about foetal alcohol spectrum disorder.  
That affects children and adults in a particular way.  It is a highly 
specialised area in terms of how one communicates with that person.  
If one gives basic information—“You are being stopped and searched 

                                                 
689  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 8 March 2010, pp1-2. 
690  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 25 February 2010, 

Enclosure 1, p2. 
691  Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 9 February 

2010, p20. 
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because of,” et cetera, as you would communicate it to me, it will not 
necessarily have the same impact.692 

5.19 However, when the Committee queried why the Bill will not require searching police 
officers to issue a search notice of the sort envisaged by the Committee, the WA 
Police advised simply that it was not “directed to include any such provisions” in the 
Bill.  It also provided the following reasons why search notices would not be 
necessary or feasible: 

Depending upon the size of the area that is prescribed or declared, 
and the number of people that might be in such an area at the 
relevant time, it might not be practicable to provide each person with 
such a notice.  It should be noted though, that police officers are 
required under section 70 of the Criminal Investigation Act 2006 to 
inform a person about why they are being searched.693 

5.20 However, at a later hearing with the WA Police, the Commissioner of Police indicated 
that searching police officers will provide the people stopped under the proposed 
powers with a search notice similar to that used in Victoria: 

We will probably put in more information, if anything, not less, 
particularly if we had to explain something about the search process. 
These things will be subject to some modification, because if we use 
them and people seem to be confused, it is not clear enough or it does 
not provide enough information, then my view is that the next 
iteration will be slightly different or more comprehensive.  But I 
certainly intend to provide some sort of brochure for police officers to 
hand out to the people who are subject to this type of search.694 

… 

… I do not have any particular problem with the legislation reflecting 
that a pamphlet will be handed out and will contain this information 
[about the person’s rights] if that is what government or Parliament 
wants to put into it.  It is not usual for that sort of level of 
prescription, although I would not personally object to it.  It would 
seem to me to be easy enough to print information onto a pamphlet to 

                                                 
692  Ibid, p21. 
693  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p10. 
694  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p31. 



Legislation Committee SIXTEENTH REPORT 

226  

give to somebody, and if that information was specific in the 
legislation, that is fine.695 

… 

[With respect to informing the person about his or her right to 
complain about a proposed stop and search,] I think the best way to 
handle that situation is to give people a clear line of contact to a 
particular phone or a particular point where they can make a 
complaint if they wish.  And if Parliament finds it necessary to include 
the name of the police officer that did the search, it becomes slightly 
more complicated in that you have got to have individualised notices 
then with the name of that person on it.  But you can certainly 
provide, on this pamphlet that we were talking about earlier, 
information about how to go about making the complaint, who to 
contact, what the number is.696 

5.21 The Police Union accepted the suggestion that a search notice, similar to that required 
and used in Victoria, be mandated under the Bill: 

Certainly if that could be part of the legislation, we would not have a 
problem with it, because it clearly identifies to all groups of people 
why we are doing what we are doing.  If it works in Victoria, maybe it 
should be looked at here.697 

Committee Comment 

5.22 The Committee found merit in the Victorian practice of issuing every person stopped 
and searched by a police officer a notice in an appropriate language informing them 
that they have entered into a designated area and setting out their rights and 
obligations. 

5.23 In the Committee’s opinion, items a, e and f in the ALS’ recommended search notice, 
while important, would more appropriately be noted in a written record of the search, 
as such information would be unique to each search and would become part of a 
record of each search performed.  The principal purpose of a search notice is to inform 
the person about the stop and search process, not to form a written record of the search 
(refer to paragraphs 6.2 to 6.22 in this Report for a discussion about written records of 
stops and searches). 

                                                 
695  Ibid, p48. 
696  Ibid, pp50-51. 
697  Mr Russell Armstrong, General President, WA Police Union of Workers, Transcript of Evidence, 

9 February 2010, p22. 
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5.24 The Committee noted that in Western Australia, a police officer must, as a matter of 
course, identify himself or herself to the person being searched if reasonably 
practicable.  In addition to this current requirement, the Committee was of the view 
that police officers who stop someone for the purposes of searching him or her under 
the proposed powers should issue the person with a search notice containing the 
following information: 

• The fact that the person has entered a public place in a prescribed or declared 
area. 

• The fact that a prescription or declaration is in force. 

• The police officer’s powers of stop and search without arrest, a search 
warrant, reasonable suspicion or consent. 

• The person’s rights (for example, to complain about inappropriate behaviour 
or procedure) and obligations (including that it is an offence to hinder or 
obstruct a stop and search) during the stop and search. 

• The person’s entitlement to obtain a written record of the search (see 
paragraphs 6.2 to 6.22 in this Report). 

• A point of contact for complaints. 

• That the search is being supervised by a senior police officer (refer to 
paragraphs 6.23 to 6.26 in this Report for a discussion about the supervised 
use of the proposed powers). 

5.25 The search notice must be written in an appropriate range of languages (see 
paragraphs 5.27 to 5.30 in this Report) and must be presented in a culturally 
appropriate way. 

5.26 The Committee acknowledged that merely issuing a search notice will not necessarily 
result in every person who is stopped and searched under the proposed powers fully 
understanding the process.  Accordingly, in conjunction with the use of a search 
notice, police officers must be trained to communicate effectively with all people in 
our community, particularly Aboriginal people or people from other ethnic minority 
groups, people who have a mental illness or disability and children or young people. 

 

Recommendation 34:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to require a police officer who stops a person for the 
purposes of searching him or her under the proposed stop and search powers to issue 
the person with a search notice.   
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Recommendation 35:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to prescribe, or authorise subsidiary legislation to 
prescribe, the form of the search notice.  The search notice must: 

(a) be written in an appropriate range of languages; 

(b) be presented in a culturally appropriate way; and 

(c) contain the following information: 

(i) The fact that the person has entered a public place in a prescribed or 
declared area. 

(ii) The fact that a prescription or declaration is in force. 

(iii) The police officer’s powers of stop and search without arrest, a search 
warrant, reasonable suspicion or consent. 

(iv) The person’s rights (for example, to complain about inappropriate 
behaviour or procedure) and obligations (including that it is an offence 
to hinder or obstruct a stop and search) during the stop and search. 

(v) The person’s entitlement to obtain a written record of the search. 

(vi) A point of contact for complaints. 

(vii) That the search is being supervised by a senior police officer. 

 

PROTECTION FOR PEOPLE WHO DO NOT UNDERSTAND SPOKEN ENGLISH 

5.27 There are various reasons why a person may not understand spoken English 
sufficiently to understand a police officer who is talking to him or her before and 
during a stop and search:  for example, the person may have a different first language 
or the person may be hearing-impaired.  The WA Police advised the Committee of the 
following protections in the Act for people in these situations: 

Section 10 of the Criminal Investigation Act 2006 provides that where 
a police officer is required to inform a person of any matter and the 
person is unable to understand or communicate in English, then the 
police officer must use an interpreter or other qualified person or 
some other means to inform the person, if it is practicable to do so.  
Furthermore, under section 70(2)(b) of the Act a police officer has to 
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inform a person of the reason why they are conducting a search [if it 
is reasonably practicable].  In the context of the provisions contained 
in the Criminal Investigation Amendment Bill 2009, if those 
provisions were to be enacted, police officers would still have to 
comply with sections 10 and 70 of the Criminal Investigation Act 
2006 when conducting a search.698  (underlining added) 

5.28 Outlines of the learning modules undertaken by police trainees indicated that police 
trainees receive four 45-minute training sessions on “Policing people with other 
languages” after which they are expected to be able to: 

- Identify a range of techniques to determine whether a person 
speaks English as a Second language or has a significant 
hearing impairment. 

- Assess when a community member may require an 
interpreter. 

- Recognise the legal implications of interpreters for law 
enforcement. 

- Demonstrate how to work effectively and professionally with 
an interpreter.699 

5.29 The ALS recommended that the Bill be amended to require searching police officers 
to supply people who do not understand spoken English, in the event that an 
interpreter is not available, with a search notice written in “a number of languages, 
including Aboriginal languages and in a culturally appropriate way”.700  The Police 
Union was supportive of this suggestion: 

If somebody could put that in legislation, we would certainly probably 
accept that.  But I know that the commissioner, through the training, 
the policies and the guidelines that he puts out, would be quite clear 
on how they would deal with those groups that you have mentioned.  I 
do not know whether you could legislate for that.701 

                                                 
698  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p11. 
699  Western Australia Police, Police Trainee Module:  Community Diversity Training Program, Lesson 15:  

Policing people with other languages - translating and interpreting, p1. 
700  Submission No 19 from the Aboriginal Legal Service of Western Australia Inc, 22 January 2010, p6. 
701  Mr Russell Armstrong, General President, WA Police Union of Workers, Transcript of Evidence, 

9 February 2010, p23. 
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Committee Comment 

5.30 The Committee agreed with the suggestion from the ALS and considered that the 
search notice referred to in Recommendations 34 and 35 above would satisfy these 
requirements. 

PROTECTION FOR CHILDREN AND YOUNG PEOPLE 

5.31 This aspect of the Bill and the other models considered by the Committee is 
summarised in item 28 of the comparison table in Appendix 5. 

5.32 As mentioned in paragraphs 2.32 to 2.79 in this Report, the proposed stop and search 
powers will apply equally to children and young people as it does to adults.  Section 
71 of the Act may be of some assistance in protecting children and young people as it 
generally requires the police officer conducting a basic search under the proposed 
powers to be of the same gender as the person being searched, as long as this is 
practicable in the circumstances.  However, there are no specific protections afforded 
to children and young people who are subjected to the proposed stop and search 
powers, which is different to the case in several other provisions in the Act, for 
example: 

• section 72(3)(g) (“Strip search, additional rules for doing”).  The Committee 
notes that a basic search or a strip search can result from a stop and search 
under section 68 of the Act.  A section 69 stop and search can only result in a 
basic search; 

• section 80 (“Volunteer for a forensic procedure to be informed”); 

• section 81 (“When forensic procedure may be done on volunteer”); 

• section 84 (“Request for protected person to undergo forensic procedure”); 

• section 86 (“Forensic procedure, when it may be done”); 

• section 88 (“Officer may apply for FP [forensic procedure] warrant (involved 
person)”); 

• section 90 (“FP [forensic procedure] warrant (involved person), issue and 
effect of”); 

• section 92 (“Request for protected person to undergo forensic procedure”); 

• section 94 (“Forensic procedure, when it may be done”); 

• section 99 (“FP [forensic procedure] warrant (suspect), application for”); 
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• section 101 (“General requirements [for how forensic procedures must be 
done]”); and 

• section 107 (“Evidence of refusal of consent etc.”). 

5.33 Of the models considered by the Committee, the Victorian legislation is unique in 
terms of the protections it affords children and young people:  for example, a search of 
a “child”702 in a planned designated area pursuant to equivalent provisions in Victoria, 
except for searches by means of an electronic metal detection device, must be 
conducted in the presence of a parent or guardian of the child.  If the child is mature 
enough to express an opinion and indicates that the presence of the parent or guardian 
is not acceptable to the child, the search must be conducted in the presence of an 
independent person who is capable of representing the interests of the child and who, 
as far as is practicable in the circumstances, is acceptable to the child.  If the child’s 
parent or guardian is not present and the search has to be conducted without delay, the 
search must be conducted in the presence of an independent person who is capable of 
representing the interests of the child and who, as far as is practicable in the 
circumstances, is acceptable to the child.  Similar, but less onerous, rules exist for 
searches of children where the searches do not amount to planned designation 
searches.  All of these rules are activated when the searching police officer reasonably 
believes that the person who is to be searched is a child.703 

5.34 In Western Australia, there is nothing in the Act or the Bill requiring a parent or 
guardian (a ‘responsible person’ is the term used in the Act) to be present when 
children and young people are stopped and subjected to a basic search.704  Paragraphs 
3.173 to 3.178 in this Report discuss the reasons why children and young people: 

• may be disproportionately targeted during the use of the proposed stop and 
search powers; 

• once selected for a police stop and search, may react differently to an adult; 
and 

• may be more negatively affected by a police stop and search than an adult. 

5.35 As a result of these concerns, both the ALS and the Commissioner for Children and 
Young People recommended that the Bill be amended to prevent its application to 

                                                 
702  The term ‘child’ is defined as “a person under the age of 18 years”:  section 3(1) of the Control of 

Weapons Act 1990 (Vic). 
703  Schedule 1, clause 11 of the Control of Weapons Act 1990 (Vic). 
704  Refer to paragraphs 2.12 to 2.21 in this Report for a discussion about basic searches under the Criminal 

Investigation Act 2006. 
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persons under the age of 18 years.705  The Commissioner for Children and Young 
People offered the following further comments on the need to protect children and 
young people from the effects of the Bill: 

• “With this obligation [the searching police officers will have “the full burden 
for respecting the child’s rights and for protecting the child from rights 
violations”706], … comes the need for strong checks and balances to ensure 
children and young people are treated fairly, equitably and in full accordance 
with the law.  I believe there is substantial cause for concern when broad 
police powers can be applied to children and young people without special 
regard for them and their vulnerable status in our community.”707 

• “[The] ... bill does not distinguish between children and adults.  It does not 
reflect the Young Offenders Act [which sets out the broad principles that 
should be followed in dealing with criminal offenders under 18 years of 
age708]; it does not reflect everything that we have based our legislation on in 
the past in relation to children and young people.  It is for that reason that I 
do not support the bill.  I do not believe that the bill is in the best interests of 
children and young people.  I have not been presented with any compelling 
evidence as to why children and young people should be subject to this bill.  I 
am, in particular, concerned about not only children and young people as a 
group; I am concerned about those who might be vulnerable.  I have already 
highlighted to the committee the overrepresentation of Aboriginal children 
and young people.  I am also very concerned about other children and young 
people; for example, children and young people who may have a disability or 
a mental illness.  The reason that I am highlighting that is the overseas 
evidence that very young children have been stopped and searched; in fact, 
children as young as two and three have been stopped and searched under the 
UK legislation.”709 

• “Firstly, there is a lot of research about brain development and a child’s 
development.  I think that is why we have legislation like the Young Offenders 
Act, which recognises that children are vulnerable developmentally as well as 

                                                 
705  Submission No 19 from the Aboriginal Legal Service of Western Australia Inc, 22 January 2010, p5; and 

Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 9 February 
2010, p8. 

706  H Blagg and M Wilkie, ‘Young People and Policing in Australia:  the Relevance of the UN Convention 
on the Rights of the Child’ (1997) Australian Journal of Human Rights, Volume 3(2), accessed from 
Austlii website:  quoted in Submission No 7 from the Commissioner for Children and Young People, 
18 January 2010, p5. 

707  Submission No 7 from the Commissioner for Children and Young People, 18 January 2010, p5. 
708  See Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 

9 February 2010, p2. 
709  Ibid, p3. 
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emotionally and psychologically.  They are not fully formed adults.  Those of 
us who have been there ourselves or have children who are over 18 know that 
the maturing process is ongoing.  There is no question about the science.  
There is a full range of possibilities of how a child might respond.  A child 
might be very frightened and scared about being stopped by the police and 
react depending on his particular circumstances.  The child might become 
aggressive, but he might not.  There is a full range of possibilities because 
children are like adults; they are not all the same, and we all have different 
responses.  When we are pulled over by the police, what do we think?  It is 
important that the science tells us that they are not yet mature and that their 
brain and physical development and their emotional and psychological 
development are still ongoing.  That must be recognised in the law and we 
have a proud tradition of that in Western Australia.  My concern is that this 
may override the [young offenders] legislation.”710 

5.36 When the Committee queried why the Bill does not introduce protection mechanisms 
for children and young people who may be subjected to the proposed stops and 
searches, the WA Police advised that: 

WA Police weren’t directed to include any specific provisions in the 
Criminal Investigation Amendment Bill 2009 in relation to searching 
children beyond those already provided under the Criminal 
Investigation Act 2006.711 

5.37 At a later hearing with the Committee, the Commissioner of Police indicated that, if 
the Bill is passed and is still applicable to people under 18 years of age, there will be 
administrative protocols established to ensure that searching police officers deal with 
children and young people appropriately: 

Dr O’Callaghan:  … I suppose it depends on the age of the child as 
well and also the risk profile. So you might, for argument’s sake—and 
I have not worked this through in detail—deal with 16 and 17-year-
olds in much the same way you deal with 18, 19 or 20-year-olds.  If 
there was ever an occasion where you had to deal with kids that were 
much younger, there would be a different process of explanation and 
certainly there would have to be a different process of dealing with 
them. 

Hon ALISON XAMON:  So are you suggesting that that would be 
outlined in some sort of guidelines or some sort of training or 
understanding? 

                                                 
710  Ibid, p15. 
711  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p11. 
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Dr O’Callaghan:  Yes.  … although I could not imagine too many 
scenarios where you are asking very young people to walk through a 
stop-and-search area.712 

… 

… I have not had time to read Michelle Scott’s submission in detail, 
but I am very open to creating a set of protocols or orders that are 
different for dealing with younger people, if it is necessary to deal 
with young people.  I am not sure, in the scenario you are talking 
about [14-year old girls travelling on a train to see a movie in Perth at 
a respectable time], that they would come up on that antecedent that 
we were talking about before, that type of child.  But if it was 
necessary, there needs to be a different set of explanation and 
management protocols in place, of which I do not have a definitive 
answer today because I have not had a chance to talk to Michelle 
Scott about her concerns about the issue [this is despite the fact that 
the Commissioner for Children and Young People had written to both 
the Minister for Police and the Commissioner of Police on 
23 November 2009 outlining her concerns about the Bill and offering 
to discuss them personally with both recipients of her letters713].714 

5.38 The WA Police provided the Committee with outlines of the learning modules 
undertaken by police trainees.  This information indicated that police trainees receive 
one 45-minute training session on “youth and police”, after which they are expected to 
be able to: 

• “Outline the issues police may encounter when undertaking policing duties 
with youth”; and 

• “Identify and apply a communications style and appropriate responses for 
interaction and engagement with youth.”715 

5.39 Although the Police Union was supportive of inserting protections for children and 
young people into the Bill, it was also of the view that this could be done 
administratively.716 

                                                 
712  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, and Hon Alison Xamon MLC, 

Member of the Standing Committee on Legislation, Transcript of Evidence, 10 March 2010, p53. 
713  Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 9 February 

2010, pp3-6. 
714  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p54. 
715  Western Australia Police, Police Trainee Module:  Community Diversity Training Program, Lesson 11:  

Youth and Police, p1. 
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Committee Comment 

5.40 As with section 69 of the Act, the Bill does not distinguish between adults and 
children and young people.  However, a child or young person within a designated 
place may only be searched pursuant to the section 69 powers with his or her consent.  
This requirement for the child or young person’s consent limits a police officer’s 
power to search that person.717  Under the Bill, there will be no such limit.  
Accordingly, the Committee concluded that it will be necessary for the Bill to provide 
some protection for children and young people who find themselves within an area 
designated under proposed section 70A or 70B. 

5.41 However, the Committee differed on the question about whether there should be any 
exemptions or whether people under 18 or 10 years of age should be exempted from 
the operation of the Bill.  A majority of the Committee (comprised of Hons Mia 
Davies, Dr Sally Talbot and Alison Xamon) concluded that people under 18 years of 
age should be exempt from the operations of the Bill (refer to Recommendation 36 
below). 

5.42 The Committee agreed that, in the event that the Bill remains applicable to children 
and young people, a minimum level of protection for children and young people who 
are subjected to a stop and search under the proposed powers would be necessary 
(refer to Recommendation 37 below). 

5.43 The Committee also recognised that some children and young people may be 
particularly sensitive to pat-down, or other intrusive, searches.  For this reason, if the 
Bill remains applicable to children and young people, such searches should be a last 
resort (refer to paragraphs 4.79 to 4.81 in this Report) and instructions to police 
officers relating to stop and search should reflect the particular sensitivities of children 
and young people to physical searches (refer to Recommendation 38 below). 

 

Recommendation 36:  A majority of the Committee (comprised of Hons Mia Davies, 
Dr Sally Talbot and Alison Xamon MLCs) recommends that the Criminal 
Investigation Amendment Bill 2009 be amended so that it does not apply to people 
under the age of 18 years. 

 

                                                                                                                                             
716  Mr Russell Armstrong, General President, WA Police Union of Workers, Transcript of Evidence, 

9 February 2010, p23. 
717  The question of whether a child or young person can give an informed consent is a matter which falls 

outside the scope of this inquiry. 
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Recommendation 37:  The Committee recommends that, if the Criminal Investigation 
Amendment Bill 2009 remains applicable to children and young people, it be amended 
to insert a minimum level of protection for children and young people who are 
subjected to a stop and search under the proposed powers. 

 

Recommendation 38:  The Committee recommends that the Government ensure that 
instructions to police officers relating to stop and search procedures should reflect the 
particular sensitivities of children and young people to physical searches. 

 

PROTECTION FOR PEOPLE WITH A MENTAL DISABILITY 

5.44 This aspect of the Bill and the legislation from Western Australia and other 
jurisdictions considered by the Committee is summarised in item 29 of the comparison 
table in Appendix 5.   

5.45 For the purposes of this discussion, the term ‘mental disability’ will have the same 
meaning as that provided in section 73 of the Act: 

which term includes intellectual disability, a psychiatric condition, an 
acquired brain injury and dementia … .718 

5.46 As mentioned in paragraphs 2.32 to 2.79 in this Report, the proposed stop and search 
powers will apply equally to people with or without a mental disability.  There are no 
specific protections afforded to mentally disabled people who are subjected to the 
proposed stop and search powers, which is different to the case in several other 
provisions in the Act which provide protections for mentally disabled people, and 
which are listed at paragraph 5.32 of this Report.  In addition, section 100 of the Act 
(“FP [forensic procedure] warrant (suspect), issue and effect of”) also provides 
protections for people with a mental disability. 

5.47 Hon Giz Watson was concerned about the “likely reaction of people with mental 
health issues” to being searched under the proposed powers.719  The ALS 
recommended that the Bill be amended to require the searching police officer to 
consider whether the person selected for a stop and search under proposed section 70A 
“may be suffering a mental illness and whether it is reasonable in the circumstances 
to carry out the search.”720  The Commissioner for Children and Young People also 
alluded to the difficulties which may be faced by police officers who, without forming 

                                                 
718  The definition of ‘incapable person’ in section 73 of the Criminal Investigation Act 2006. 
719  Submission No 5 from Hon Giz Watson MLC, 13 January 2010, p8. 
720  Submission No 19 from the Aboriginal Legal Service of Western Australia Inc, 22 January 2010, p6. 
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a reasonable suspicion, want to stop and search a person with a mental disability 
which is not apparent: 

the police will require some special measures.  … sometimes they do 
come across people in the community—this time I am talking about 
adults, but the same applies to young people—where they have no 
knowledge of that person’s condition or understanding—for example, 
a person with autism or someone with a serious mental illness, as 
distinct from someone who has an intellectual disability.  If you stop 
and search someone with those conditions, it requires specialist 
knowledge and specialist understanding.721 

5.48 Of the different models considered by the Committee, the one used in Victoria is 
unique in terms of the protections it affords people with a mental disability:  for 
example, the search of a “person with impaired intellectual functioning”722 in a 
planned designated area, except for searches by means of an electronic metal detection 
device, must be conducted in the presence of a parent or guardian of the person.  If 
that is not acceptable to the person, the search must be conducted in the presence of an 
independent person who is capable of representing the interests of the person and who, 
as far as is practicable in the circumstances, is acceptable to the person.  If the 
person’s parent or guardian is not present and the search has to be conducted without 
delay, the search must be conducted in the presence of an independent person who is 
capable of representing the interests of the person and who, as far as is practicable in 
the circumstances, is acceptable to the person.  Similar, but less onerous, rules exist 
for searches of people with impaired intellectual functioning where the searches do 
not amount to planned designation searches.  All of these rules are activated when the 
searching police officer reasonably believes that a person who is to be searched has an 
impaired intellectual functioning.723 

5.49 In Western Australia, there is nothing in the Act or the Bill requiring a parent or 
guardian (a ‘responsible person’ is the term used in the Act) to be present when a 
person with a mental disability is stopped and subjected to a basic search.724  When the 
Committee queried why the Bill does not introduce protection mechanisms for 
mentally disabled people who may be subjected to the proposed stops and searches, 
the WA Police advised that: 

                                                 
721  Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 9 February 

2010, p21. 
722  This is defined as meaning “(a) total or partial loss of a person's mental functions; or (b) a disorder or 

malfunction that results in a person learning differently from a person without the disorder or 
malfunction; or (c) a disorder, illness or disease that affects a person's thought processes, perceptions of 
reality, emotions or judgment, or that results in disturbed behaviour”:  Schedule 1, clause 2 of the 
Control of Weapons Act 1990 (Vic). 

723  Schedule 1, clause 12 of the Control of Weapons Act 1990 (Vic). 
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WA Police weren’t directed to include any specific provisions in the 
Criminal Investigation Amendment Bill 2009 in relation to searching 
people with disabilities.725 

5.50 At a later hearing with the Committee, the Commissioner of Police acknowledged that 
police officers need more and better training in interacting with mentally disabled 
people: 

Police officers currently do not have reasonable training for dealing 
with people with mental illnesses.  One of the things we have been 
doing is talking to the health people about increasing that level of 
training, because there have been a number of issues raised in recent 
times about problems that have occurred at the interface between 
someone who has a mental health problem and police.  It is actually a 
quite difficult thing to do on the ground some days, because you are 
dealing with people who are affected by substances or alcohol or may 
have a mental illness.  So the ability to identify that and provide the 
right response can sometimes be quite complicated for an officer who 
is trying to deal with any or all of these things at once on the ground.  
But one of the things we are particularly looking at at the moment, 
not just in connection with this legislation but generally in the way 
police respond, is to increase the level of training and awareness for 
dealing with people who have mental illnesses. 

… 

… There is currently discussion about increasing the breadth of that 
curriculum.726 

5.51 Outlines of the learning modules undertaken by police trainees indicated that police 
trainees receive three 50-minute training sessions on “Communicating with Persons 
with Mental Illness”, after which they are expected to be able to: 

1. Recognise the impact of mental illness and drugs/alcohol on 
the communicative process. 

2. Assess situations with persons with mental illness and adapt 
communication technique accordingly. 

                                                                                                                                             
724  Refer to paragraphs 2.12 to 2.21 in this Report for a discussion about basic searches under the Criminal 

Investigation Act 2006. 
725  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p11. 
726  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p24. 
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3. Speak effectively with persons with mental illness. 

4. Use conflict resolution skills to address incidents with 
persons with mental illness. 

5. Describe the services provided by the Mental Health 
Emergency Response Line (MHERL) and other support 
agencies.727 

5.52 Although the Police Union supported inserting protections for mentally disabled 
people into the Bill, it was of the view that this could also be done administratively.728 

Committee Comment 

5.53 The Committee was concerned that people with a mental disability may require 
specific protection in the event that the Bill proceeds.  The need for this protection 
arises for several reasons.  In the first place, people with a mental disability may more 
readily attract the attention and suspicions of a police officer.  Second, a mentally 
disabled person’s perception of the reasons for him or her being stopped and searched 
may vary depending upon the severity and type of disability.  Third, a mental 
disability may cause a person to react in an irrational and extreme manner, to which 
the police will have to respond.   

5.54 The Committee was of the view that the Bill should be amended to provide protection 
for mentally disabled people.  

 

Recommendation 39:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to provide protection for mentally disabled people. 

 

PROTECTION FOR PEOPLE WITH CERTAIN DRESS REQUIREMENTS 

5.55 As with the current police powers to stop and search people under the Act and under 
the statutes discussed at paragraphs 2.23 to 2.25 in this Report, the proposed stop and 
search powers will apply to people who wear items of outer clothing, such as 
headwear, in public for cultural reasons, without exception.  Hon Giz Watson 
expressed a concern about the impact of the Bill’s proposed powers on these people.729  
Section 71 of the Act may be of some assistance in protecting these people, generally 

                                                 
727  Western Australia Police, Police Trainee Program Title:  Communicating with Persons with Mental 

Illness, Lessons 1 to 3, p1. 
728  Mr Russell Armstrong, General President, WA Police Union of Workers, Transcript of Evidence, 

9 February 2010, p23. 
729  Submission No 5 from Hon Giz Watson MLC, 13 January 2010, p8. 
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requiring the police officer conducting a basic search under the proposed powers to be 
of the same gender as the person being searched, as long as this is practicable in the 
circumstances.  However, there are no specific protections afforded to people with 
certain dress requirements who are subjected to the proposed stop and search powers. 

5.56 The Committee queried why there is no protection or provision in the Bill for people 
with certain dress requirements, to which the WA Police answered as follows: 

WA Police weren’t directed to include any specific provisions in the 
Criminal Investigation Amendment Bill 2009 in relation to searching 
people with certain dress requirements. 

From an operational perspective though, if there was a need to 
remove certain dress requirements police officers would move the 
person to an area where they were afforded some privacy before that 
happened.730 

5.57 The WA Police provided the Committee with outlines of the learning modules 
undertaken by police trainees.  This information indicated that police trainees receive: 

• two 40-minute training sessions on “Religious Diversity and Policing 
(Islam)”; 

• one 45-minute training session on “Religious Diversity and Policing - 
Buddhist, Hindu, Jewish, Sikh”; and 

• one 45-minute training session on “Religious Diversity and Policing – Sikh”, 

after which they are expected to be able to: 

• “Outline the issues police may encounter when undertaking policing duties 
with diverse religious communities”; and 

• “Identify and apply a communications style and appropriate responses for 
interaction and engagement with people from … [Muslim communities and 
other diverse religious communities]”.731 

                                                 
730  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p12. 
731  Western Australia Police, Police Trainee Module:  Community Diversity Training Program, Lesson 8:  

Religious Diversity and Policing (Islam), p1; Western Australia Police, Police Trainee Module:  
Community Diversity Training Program, Lesson 9: Religious Diversity and Policing - Buddhist, Hindu, 
Jewish, Sikh, p1; and Western Australia Police, Police Trainee Module:  Community Diversity Training 
Program, Lesson 9:  Religious Diversity and Policing – Sikh, p1. 
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Committee Comment 

5.58 A majority of the Committee (including Hon Mia Davies) was not persuaded that any 
specific protection beyond those currently provided for by the Act and recommended 
by the Committee in this Report was necessary in relation to people with cultural dress 
requirements. 

5.59 A minority of the Committee (comprised of Hons Dr Sally Talbot and Alison Xamon) 
considered that additional protections are needed for people with cultural dress 
requirements who are subjected to the proposed powers; for example, the searching 
police officer should be required to permit the person to remove items of clothing out 
of public view and out of sight of any person of the opposite sex. 

 

Minority Recommendation H:  A minority of the Committee (comprised of Hons 
Dr Sally Talbot and Alison Xamon MLCs) recommends that the Criminal 
Investigation Amendment Bill 2009 be amended to provide protection for people with 
cultural dress requirements. 
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CHAPTER 6 
OTHER PROCEDURES TO ENSURE TRANSPARENCY AND 

ACCOUNTABILITY 

INTRODUCTION 

6.1 As was noted by the Youth Affairs Council of Western Australia, the Bill increases 
“powers for police officers, at the expense of citizens, without any attendant increase 
in responsibility.”732  This Chapter discusses, and contains recommendations about, 
how the Bill, if passed by the Parliament, may be amended to help ensure that the use 
of the proposed stop and search powers is transparent and accountable.  Reference is 
made to elements of legislation in other jurisdictions with the following caveat: 

There are significant differences between the states, and one of the 
things that I would like to highlight to the committee is, when we look 
to adopt legislation, whether it is from overseas or another state, we 
have to be cognisant of the whole different context in another state, 
particularly in relation to other legislation, policy, services and 
programs.733 

STOP AND SEARCH RECORDS 

6.2 Currently, there are no requirements under the Act for a police officer who has 
performed a stop and search to make any record of the stop and search; nor is there a 
requirement to give the person who was searched, or whose vehicle was searched, that 
record.  As the Bill does not alter this situation, there will be no requirement to make 
records of stops and searches conducted under proposed section 70A.  The 
Commissioner of Police confirmed this approach based on what already occurs in 
practice: 

The previous legislation [that is, the Act] is silent on what sort of 
information police have got to keep.  In that case, if I am making a 
choice about how I spend my IT budget, it will be spent on things that 
are actually directed through legislation or directed to keep the 
system going.734 

                                                 
732  Submission No 20 from the Youth Affairs Council of Western Australia, received on 22 January 2010, 

p6. 
733  Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 9 February 

2010, p2. 
734  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 19 May 

2010, p13. 
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6.3 This aspect of the Bill and the other models considered by the Committee is 
summarised in items 22, 23 and 24 of the comparison table in Appendix 5.  The 
Committee noted that equivalent provisions in Victoria and the United Kingdom 
require searching police officers to make written records of their searches.  The details 
which are required to be recorded are listed in items 22 and 24 of the comparison 
table.  As summarised in item 23 of the comparison table, the person searched, or 
whose vehicle was searched, is entitled to obtain a copy of the written record of the 
search and has one year in Victoria, or three months in the United Kingdom, after the 
stop and search to make a request for the written record.735  The United Kingdom’s 
Metropolitan Police website advises that a written record of the search is usually given 
at the time of the event.736  In Victoria, the legislation explicitly provides that a copy 
of the written record is to be provided without charge.737  The United Kingdom 
provisions also entitle the person searched, or the driver of the vehicle which was 
searched, to obtain a written statement that he or she, or the vehicle, was stopped 
under Section 60 Powers or Section 44 Powers, whichever applied (see item 22 of the 
comparison table). 

6.4 Hon Giz Watson was concerned that the Bill does not require police officers to record 
details of the stops and searches conducted under the proposed powers, arguing that 
these details would: 

Assist Parliament or anyone else to identify whether particular ethnic 
or age or other groups … [for example, homeless people738]… are 
being targeted, … [determine] … the proportion of searches that 
result in charges compared with those that don’t, … [and determine] 
… whether any person has been searched repeatedly.  I understand 
that only limited information will be recorded, for example the 
number and nature of any charges, time and place.  This is 
insufficient to enable Parliamentary or public scrutiny of the effect of 
the Bill.  Further, as the Bill does not require that even those minimal 
records be kept, the Minister of the day is free to change his or her 
mind. 

Systemic scrutiny being impossible, scrutiny will be limited to 
situations where individuals make a formal complaint about their 

                                                 
735  Note that in the United Kingdom, the time limit for requesting the written record used to be 12 months 

after the stop and search.  The time limit changed to three months when section 1 of the Crime and 
Security Act 2010 (UK) commenced operation around June 2010.  The change was reflected in section 3 
of the Police and Criminal Evidence Act 1984 (UK). 

736  http://www.met.police.uk/ stopandsearch/what_is.htm, (viewed on 20 January 2010). 
737  Section 10A of the Control of Weapons Act 1990 (Vic). 
738  Hon Giz Watson was advised by Homelessness Australia that homeless people “sleeping rough” already 

receive a disproportionate amount of police attention compared with other members of the public:  
Submission No 5 from Hon Giz Watson MLC, 13 January 2010, p7. 
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treatment.  This is a very hit and miss approach as it depends on the 
complainant having the ability, energy and courage to pursue a 
formal complaint.  It is also not a safeguard against wrongs 
occurring in the first place.739 

6.5 The Commissioner for Children and Young People also supported the mandatory 
recording of all stops and searches conducted under the proposed powers, citing the 
United Kingdom’s recording requirements as a good example:  

If the legislation is passed, particular attention must be given to 
according checks and balances on police to ensure children and 
young people are not disproportionately affected, and children’s 
rights are protected.  This should include a comprehensive process of 
data collection, monitoring and reporting. 

… 

… one of our primary objectives should be to ensure the fair 
treatment of children and young people and to ensure that this 
legislation, if implemented, does not increase the overrepresentation 
of Aboriginal young people in the justice system.  This cannot be 
known for sure unless a process of monitoring and reporting is 
established. 

… 

It is my view that in its current form, and without reporting 
requirements (such as in the UK), the Bill does not effectively balance 
police needs with citizens’ rights.  As mentioned above, I have not 
been persuaded that there is a case for this, and the potentially 
deleterious effects on vulnerable citizens such as children and young 
people create a convincing opposing case.740 

6.6 The Commissioner for Children and Young People suggested that the circumstances 
of the stop and search and the demographical information about the people searched 
should be recorded, including their age (“so that we have information about children 
and young people”), ethnic background, and whether they had any disability.741 

6.7 The ALS recommended that written records of the searches should include the 
following information: 

                                                 
739  Submission No 5 from Hon Giz Watson MLC, 13 January 2010, p7. 
740  Submission No 7 from the Commissioner for Children and Young People, 18 January 2010, pp1 and 5-6. 
741  Ms Michelle Scott, Commissioner for Children and Young People, Transcript of Evidence, 9 February 

2010, p19. 
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a. Police officer’s details 

b. Date, time and place of the stop and search. 

c. The reason for the stop. 

d. A police assessment of the ethnicity and aboriginality of the 
person. 

e. Vehicle registration (if any). 

f. What the police officer was looking for (if anything). 

g. What the police actually found (if anything). 

h. Name or description of the person stopped (if the person 
doesn’t give their name). 

i. Whether the person is homeless. 

j. Whether the person has a mental illness or physical 
disability. 

k. Gender of the person stopped.742 

6.8 The details recommended by the ALS are very similar to the information which used 
to be required for written records of searches in the United Kingdom.  These 
requirements changed slightly when section 1 of the Crime and Security Act 2010 
(UK) commenced operation around June 2010.  Previously, searching constables were 
required to record ten items of information.743  Searching constables now need to 
record only seven items of information about the stop and search, being: 

• the date; 

• the time; 

• the place; 

                                                 
742  Submission No 19 from the Aboriginal Legal Service of Western Australia Inc, 22 January 2010, p7. 
743  These were:  the searching constable’s identity; the person’s name (if known); the person’s ethnicity; a 

description of the vehicle (if applicable); the object, place, time and date of the stop and search; the 
grounds for the stop and search; and a description of what was found:  section 3 of the Police and 
Criminal Evidence Act 1984 (UK) prior to June 2010; and Code of Practice A. 
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• the ethnicity of the person stopped and searched, or whose vehicle is 
searched;744 

• the object of the search; 

• the grounds for the search; and 

• the identity of the constable carrying out the stop and search.745 

6.9 The Law Society also recommended that the Bill incorporate a requirement to record 
stops and searches conducted under the proposed powers similar to that imposed in 
the United Kingdom.  Further, the Law Society submitted that the record should be 
made in a manner that is capable of being understood by the person searched, or 
whose vehicle is searched, including people who speak English as a second language, 
Aboriginal people and children.746 

6.10 In the United Kingdom, the MPA summarised the importance and usefulness of the 
systematic recording of police stops and searches: 

One of the ways that the Met [the Metropolitan Police Service in 
London] is addressing concerns regarding discriminatory policing is 
through data collection.  By collecting information on the nature, 
character and demographics of police practices around stop and 
search, the MPS is in a better position to enhance its ability to assess 
the appropriate application of the power and the broad discretion 
entrusted to the police. 

These data collection efforts have the potential for shifting the 
rhetoric surrounding disproportional stop and search rates from 
accusations and anecdotal evidence to a much sounder discussion 
about the appropriate allocation of police resources.  Well-planned 
and cohesive data collection efforts can serve as a catalyst for 
nurturing and shaping this type of community and police discussion. 

The collection and sharing of such information will either allay 
community concerns about the activities of the police or help 
communities ascertain the scope and magnitude of the problem. 

                                                 
744  This involves recording the person’s self-defined ethnicity and, if the constable disagrees with the 

person’s self-definition, the constable’s assessment of the person’s ethnicity:  Explanatory Notes for the 
Crime and Security Bill (UK), paragraph 22. 

745  Ibid, paragraph 21.  These requirements are prescribed in section 3 of the Police and Criminal Evidence 
Act 1984 (UK), as amended by section 1 of the Crime and Security Act 2010 (UK) around June 2010. 

746  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 25 February 2010, 
Enclosure 1, p2; and Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 
8 March 2010, pp1-2. 
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Sharing the results of the data collection system also sends a clear 
message to the entire police force community, as well as to the larger 
community, that the police have nothing to hide and that any racial 
bias in stop and search practice is inconsistent with effective policing 
and equal protection.  When implemented properly, such data can 
also help to shape and inform police training about the conscious and 
subconscious use of racial stereotypes and to promote courteous and 
respectful police–citizen encounters.747 

6.11 Researchers for the United Kingdom’s Home Office also supported the recording of 
details regarding police stops and searches.  They suggested that the non-recording of 
searches is a threat to the ‘legality’ of stops and searches, in terms of the stops and 
searches complying with the guidelines designed to regulate their practice.748  Among 
other things, the researchers evaluated the impact of recommendations 61 to 63 of the 
Stephen Lawrence Inquiry, which proposed that all police stops and searches should 
be recorded, including information such as the reason for the stop, the outcome, and 
the person’s self-defined ethnicity, and that a copy of the search record should be 
given to the person stopped.749  As indicated in the second paper750 in the research 
programme, the researchers found that: 

• “Some officers, however, commented that they were more likely to at least 
‘think twice’ about stops and searches [when required to record all stops and 
searches and provide a copy of the written record to the person affected], and 
provide more explanation and information during encounters.  … [while other 
officers saw the recording requirement as an imposition].” 

• Members of the public welcomed the use of the search record forms, “seeing 
it as a useful basis for accountability.”  However, “It was clear … that public 
trust and confidence is primarily based on being treated fairly and with 

                                                 
747  Equal Opportunity and Diversity Board, MPA, Report of the MPA Scrutiny on MPS Stop and Search 

Practice, United Kingdom, October 2004, pp66-67. 
748  J Miller, N Bland & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 

Directorate, Home Office, Police Research Series Paper 127:  The Impact of Stops and Searches on 
Crime and the Community, United Kingdom, September 2000, p(vii) (Recommendation 8); and J Miller, 
P Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p2.  The ‘legality’ of a police stop and search was 
measured by whether the power to stop and search was used within the guidelines designed to regulate its 
use.  ‘Legality’ was taken to be an indicator of the legitimacy of police stop and search powers.  Refer to 
paragraph 3.36 in this Report for a discussion about what the Home Office researchers considered to be 
indicators of the legitimacy of police stop and search powers. 

749  Sir W Macpherson of Cluny, The Stephen Lawrence Inquiry:  Report of an inquiry by Sir William 
Macpherson of Cluny, United Kingdom, 1999. 

750  N Bland, J Miller & P Quinton, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Police Research Series Paper 128:  Upping the PACE?  An evaluation of the 
recommendations of the Stephen Lawrence Inquiry on stops and searches, United Kingdom, September 
2000. 
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respect and being given a good reason for the stop, rather than on changes in 
procedure.”751 

6.12 The MPA made similar findings in its 2004 review of the Metropolitan Police 
Service’s use of stop and search powers: 

Police discriminatory behaviour is most likely where there are no 
clear guidelines or criteria for decision – making:  … where there is 
no requirement to record or monitor decisions or the decision making 
process; … .752 

6.13 When the Committee questioned why the Bill does not require the searching police 
officer to make a written record of the stop and search and to give the person being 
searched, or whose vehicle is being searched, that written record of the stop and 
search, the WA Police responded that: 

WA Police weren’t directed to include any such provisions in the 
Criminal Investigation Amendment Bill 2009.  Depending upon the 
size of the area that is prescribed or declared, and the number of 
people that might be in such an area at the relevant time, it might not 
be practicable to provide each person with such a record.    Writing 
up individual records could hold up people from going about their 
business.  Police officers would in any event make some general notes 
in their note book about searches they had conducted.753 

6.14 This argument that the mandatory recording of proposed stops and searches would be 
impractical was continued at a later hearing with the WA Police: 

Dr O’Callaghan:  … I think it was also suggested that police record 
all the detail of everyone they search.  It is just impractical.  That 
level of compliance is so impractical, you just could not do it.  You 
would not be able to conduct your searches if you had to record the 
details of every person that you actually conducted searches on.  If 
you did that, that information would have to go somewhere.  So it 
would have to end up on the police computer or somewhere so that it 

                                                 
751  J Miller, P Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 

Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p4. 

752  Equal Opportunity and Diversity Board, Metropolitan Police Authority, Report of the MPA Scrutiny on 
MPS Stop and Search Practice, United Kingdom, October 2004, p61. 

753  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p11. 
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is auditable.  You cannot just collect information and just tuck it in a 
back room somewhere.754 

… 

Mr Brown:  … If you were to reflect on an archway set up at Perth 
train station, where several hundred people might be required to walk 
through that [this is despite evidence from the WA Police and the 
Police Union that the police cannot and will not conduct random, 
mass searches under the proposed powers755], the vast majority will 
pass the test, they will be free to go and it will be a mere 
inconvenience on their day or evening.  To stop them and ask them to 
provide their details after passing through the arch would certainly 
for us result in a lot more complaints and a lot of time and effort to go 
through that process.756 

6.15 The Police Union saw the recording requirement as a “reasonable suggestion” and 
would support it “as long as it is not too administratively cumbersome for Police.”757 

Committee Comment 

6.16 The Committee was of the view that some data collection in relation to the use of the 
powers under the Bill is necessary.  Due to the arbitrary and potentially intrusive 
nature of the powers, information will need to be collected for two purposes: 

• To record the police operation (such as the date, time, place, registered 
number and identity of the police officers involved et cetera). 

• To compile data with a view to assessing the effectiveness of the operation 
and the manner in which the powers had been used (such as the person’s 
apparent gender, ethnicity and age, the basis for selecting the person searched, 
the reason for the search, if any, the result of the search and what, if anything, 
was found). 

6.17 It would also be necessary to provide the person searched, or whose vehicle is 
searched, with a record of, and information about, the search (for example, the name 

                                                 
754  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, p49. 
755  For example, Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative 

Services Directorate, and Superintendent Gary Budge, Western Australia Police, Transcript of Evidence, 
2 February 2010, pp12-13; and Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, 
Transcript of Evidence, 10 March 2010, p20.  Refer also to paragraphs 3.133 to 3.138 in this Report. 

756  Mr Stephen Brown, Assistant Commissioner, Metropolitan Region, Western Australia Police, Transcript 
of Evidence, 10 March 2010, p50. 

757  Letter from Mr RL Armstrong, General President, WA Police Union of Workers, 2 March 2010, p2. 
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and registered number of the police officer who undertook the search). 

6.18 However, a balance must be struck between data collection for accountability and 
operational effectiveness.  A further balance must be struck between the need to 
provide relevant information to the person searched and the practicality of doing so.  
For example, a distinction can be drawn between searches which indiscriminately 
capture people in the designated area and those that capture individuals of a specific 
profile.   

6.19 An example of an indiscriminate capture would be metal detector scanning of all 
persons entering an area or (say) every tenth person entering an area.  Apart from 
routine operational data (such as date, time, place, registered number and identity of 
the police officers involved et cetera), there would appear to be no need for any record 
keeping beyond a head count. 

6.20 It is only when a person amongst that group is selected for a more intrusive search that 
the greater level of data collection and record keeping may be necessary, as would the 
provision, in writing, of the identity of the officer(s) conducting the search.  The 
Committee considered that, in such circumstances, it ought to be compulsory for the 
searching police officer to provide the person searched with a document similar to that 
required in the United Kingdom and Victoria, setting out the date, time, and place of 
the search and other relevant information (Recommendations 40 and 41 below reflect 
these views). 

6.21 Evidence received by the Committee concerning the use of the section 69 powers (see 
paragraphs 3.226 to 3.240 in this Report) has revealed that the WA Police needs to 
improve its record keeping of the use of those stop and search powers and address the 
deficiencies revealed during the course of the Committee’s inquiries (refer to 
Recommendation 42 below). 

6.22 If, as the Commissioner of Police claims, appropriate record keeping will require 
additional resources, these should be provided by the Government. 
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Recommendation 40:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to require police officers to record the following 
information in writing when exercising the proposed stop and search powers: 

(a) For the scanning of people with electronic or mechanical devices:  the date, time, 
place, registered number and identity of the police officers involved. 

(b) For more intrusive searches of people:  the date, time, place, registered number 
and identity of the police officers involved, the person’s apparent gender, 
ethnicity and age, the basis for selecting the person searched, the reason for the 
search, if any, the result of the search and what, if anything, was found. 

(c) For vehicle searches:  the date, time, place, registered number and identity of 
the police officers involved. 

 

Recommendation 41:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to require a police officer exercising the proposed 
stop and search powers, by conducting a search of a person that is more intrusive than 
a scan with an electronic or mechanical device, to provide, in writing, his or her name 
and registered number, the date, time and place of the search, and other relevant 
information. 

 

Recommendation 42:  The Committee recommends that the Western Australia Police 
establish an adequate record keeping regime before the stop and search powers 
proposed by the Criminal Investigation Amendment Bill 2009 are used. 

 

SUPERVISED USE OF PROPOSED STOP AND SEARCH POWERS 

6.23 The evidence received by the Committee was that the Commissioner of Police accepts 
that there should be supervision of the use of the powers under the Bill by a senior 
police officer or “supervisor”.758  Section 3(1) of the Act defines a ‘senior police 
officer’ as: 

a police officer who is, or is acting as, an inspector or an officer of a 
rank more senior than an inspector … . 

6.24 However, the Commissioner indicated that it would be impracticable for these officers 
to supervise the proposed stops and searches in large and/or open designated areas.  

                                                 
758  Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 

10 March 2010, pp18, 19, 20 and 35. 
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The Commissioner relied on this factor as a natural restriction on the size of 
designated areas.759  There was also evidence that senior enough police officers may 
not be readily available in remote areas of the State: 

There are 10 [senior police officers] in the goldfields; nine in the 
great southern, which is Albany; 13 in the Kimberley; nine in the 
Midwest-Gascoyne, which is the Geraldton and Carnarvon area; 10 
in the Pilbara; 10 in the south west, in the Bunbury area; and six in 
the wheatbelt, which is based at Northam.760 

6.25 Research from the United Kingdom’s Home Office indicated that appropriate 
supervision of searches will enhance both the legality761 and effectiveness of searches 
by minimising: 

• the disproportionate rate of stops and searches of those from minority ethnic 
backgrounds; 

• the poor management of encounters by police officers; and 

• the inadequate explanations by officers to those stopped or searched.762 

Committee Comment 

6.26 The Committee was of the view that any use of the proposed stop and search powers 
must be supervised by a senior police officer. 

 

Recommendation 43:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to require a senior police officer, as it is defined in 
the Criminal Investigation Act 2006, to supervise any use of the proposed stop and 
search powers. 

 

                                                 
759  Ibid, pp18, 19, 20, 32 and 35. 
760  Ibid, p57. 
761  The ‘legality’ of a police stop and search was measured by whether the power to stop and search was 

used within the guidelines designed to regulate its use.  ‘Legality’ was taken to be an indicator of the 
legitimacy of police stop and search powers.  Refer to paragraph 3.36 in this Report for a discussion 
about what the Home Office researchers considered to be indicators of the legitimacy of police stop and 
search powers. 

762  J Miller, P Quinton & N Bland, Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate, Home Office, Briefing Note, Police Stops and Searches:  Lessons from a Programme of 
Research, United Kingdom, September 2000, p1. 
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RESOURCING 

6.27 The Committee heard evidence from the WA Police regarding its lack of metal 
detector arches, the limited number of metal detector wands available to it and the 
potential need to upgrade its computer systems to capture and retrieve data relevant to 
its current powers to stop and search.   

6.28 The WA Police gave the following evidence concerning the question of costs arising 
from the introduction of the Bill: 

When we put it [the Bill] through the cabinet process, we said that 
there are no direct costs to WA Police from the legislation because 
there is no actual onus in the legislation requiring the police to do 
something for which there is a cost.  The legislation provides powers 
to police to do something.  To the extent to which the police use those 
powers and require equipment to do so is more of a business case that 
needs to be looked at.763 

6.29 The Committee did not have available to it any evidence of there having been a 
cost/benefit analysis conducted regarding the proposed powers. 

Committee Comment 

6.30 Given the costs in paragraph 6.27 and the cost implications of some of the 
Committee’s recommendations, the Committee considered that there are likely to be 
additional costs for staff and other establishment and recurrent functions, including 
advertising designated areas, that might be incurred to implement and monitor the use 
of the proposed powers. 

6.31 The Committee considered that it would be beneficial for the Government to conduct 
a cost/benefit analysis of the implementation of the Bill and its prospective operation 
over a two-year period. 

 

Recommendation 44:  The Committee recommends that, before the Criminal 
Investigation Amendment Bill 2009 is passed, the Government: 

(a) undertake a cost/benefit analysis of the implementation of the Bill and its 
prospective operation over a two-year period; and 

(b) table the results of this analysis in Parliament. 

                                                 
763  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 10 March 2010, p56. 
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REPORT OF USE OF PROPOSED STOP AND SEARCH POWERS TO PARLIAMENT 

6.32 As is currently the case with police stop and search powers under the Act, there is no 
requirement in the Bill for the Minister for Police or the Commissioner of Police to 
report to Parliament regarding the use of the proposed stop and search powers.  The 
WA Police explained that this is because: 

WA Police weren’t directed to include such a provision in the Bill.  
[However,] This does not prevent the Minister from making a report 
to Parliament if he wishes to do so.764 

6.33 The Commissioner for Children and Young People recommended that if the proposed 
powers are introduced, they should be accompanied by “a comprehensive process of 
data collection, monitoring and reporting” to “ensure children and young people are 
not disproportionately affected, and children’s rights are protected.”765 

6.34 The Law Society agreed with the need for parliamentary reporting and oversight of the 
use of the proposed powers, if they are introduced.766  The suggested mechanism for 
this oversight was a parliamentary inspector: 

If the Bill becomes law, independent review of its operation is 
essential.  Given the substantial extension of police powers that is 
contemplated, a Parliamentary Inspector function similar to that 
under the Corruption and Crime Commission Act 2003 should be 
enacted.  All “search records” must be provided to the Parliamentary 
Inspector who would review all searches and report to Parliament at 
least annually.  If a Parliamentary Inspector were established, the 
office would need to be adequately resourced.767 

6.35 This aspect of the Bill and the legislation from Western Australia and other 
jurisdictions considered by the Committee is summarised in item 31 of the comparison 
table in Appendix 5.  The Committee noted that the majority of these models, 
including anti-terrorism legislation, require the reporting of the use of the equivalent 
police stop and search powers to Parliament.  The Bill and section 69 of the Act were 
notable exceptions in this respect. 

6.36 The WA Police advised the Committee that the Government intends to inform the 
Parliament, on an annual basis, of the number of charges laid and the areas in which 
these charges arose “so that we can see whether there has actually been a decrease in 

                                                 
764  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p12. 
765  Submission No 7 from the Commissioner for Children and Young People, 18 January 2010, p1. 
766  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 25 February 2010, 

Enclosure 1, p1. 
767  Ibid, p4. 
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the number of offences [in each area].”768  This is despite the Bill and the Act being 
silent on any such reporting requirements.  However, it was not clear to the 
Committee whether these figures would indicate that the charges resulted from a 
police stop and search, and if so, which stop and search powers were used.  If details 
such as these, and others, for example, the total number of stops and searches 
conducted in an area over the reporting period, were not included in the report to 
Parliament, the Committee was of the view that the information foreshadowed by the 
Government would not be useful. 

6.37 The WA Police Union had “no strong view either way on this proposal.”769 

Committee Comment 

6.38 The Committee has already recommended a one or two-year periodic review of the 
operation and effectiveness of the amendments proposed by clause 5 of the Bill, which 
is more frequent than the currently prescribed single review after five years (see 
Recommendation 24 in this Report).  In these circumstances, the Committee did not 
see any reason for an additional requirement for reporting to Parliament.  Should a 
Member of Parliament be interested in information regarding operations under the 
Bill, he or she could seek that information by way of questions directed to the Minister 
for Police. 

6.39 Similarly, the Committee saw no reason for the appointment of a Parliamentary 
Inspector to oversee the use of the proposed powers on the basis that Recommendation 
24 (that regular reviews be maintained and tabled in Parliament) is accepted. 

6.40 The Committee was of the view that, if Recommendation 24 is not adopted by the 
Government, the Western Australia Police’s annual report to Parliament should 
provide the data collected in the course of any use of the proposed powers (refer to 
paragraphs 6.2 to 6.22 in this Report) over the preceding 12 months. 

 

Recommendation 45:  The Committee recommends that, if Recommendation 24 is not 
adopted by the Government, the Criminal Investigation Amendment Bill 2009 be 
amended to require the Commissioner of Police to reveal, in the Western Australia 
Police’s annual reports, the data collected in the course of any use of the proposed stop 
and search powers over the 12 months preceding each report. 

 

                                                 
768  Mr Malcolm Penn, Executive Manager, Legislative Services, Legal and Legislative Services Directorate, 

Western Australia Police, Transcript of Evidence, 2 February 2010, p30. 
769  Letter from Mr RL Armstrong, General President, WA Police Union of Workers, 2 March 2010, p2. 
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REVOCATION OF DESIGNATION OF AN AREA 

6.41 This aspect of the Bill and the other models considered by the Committee is 
summarised in item 30 of the comparison table in Appendix 5.  Of these models, the 
New South Wales legislation and the United Kingdom’s anti-terrorism legislation are 
the only two examples which provide for the Minister, or a person or body 
independent of the Government, to revoke or cancel an authorisation for the use of 
equivalent police stop and search powers in an area.  In equivalent provisions in New 
South Wales, for areas which are the target of an authorisation, the Supreme Court 
may order the Commissioner of Police or a Deputy or Assistant Commissioner of 
Police to revoke an authorisation.770  In the United Kingdom, the Secretary of State 
may cancel an authorisation to use Section 44 Powers.771 

6.42 When the Committee asked why a similar revocation or cancellation power is not 
available under the Bill, the WA Police explained simply that it was not directed to 
include such a provision in the Bill.772  The Police Union was of the view that, in 
relation to declarations made under proposed section 70B, only a person who is 
capable of making a declaration should have the power to revoke or cancel it: 

the proposed power should only be operated by the WA Police, 
namely the Commissioner of Police or their delegated nominee. 

The area has been ‘declared’ by police for a specific reason.  It would 
be entirely appropriate for the Commissioner of Police (or their 
delegate) to revoke or cancel the declaration.773 

6.43 The Law Society was of the view that, if the Bill is passed and: 

If an independent position is established … [that is, the Law Society’s 
recommended Parliamentary Inspector position which oversees the 
use and operation of the proposed powers774] … that person should 
have the power of revocation.775 

Committee Comment 

6.44 Once again, the WA Police could not provide the Committee with any evidence as to 
the rationale for a drafting decision. 

                                                 
770  Section 87G of the Law Enforcement (Powers and Responsibilities) Act 2002 (NSW). 
771  Section 46(6) of the Terrorism Act 2000 (UK). 
772  Letter from Mr CJ Dawson, Acting Commissioner of Police, 19 February 2010, Enclosure, p12. 
773  Letter from Mr RL Armstrong, General President, WA Police Union of Workers, 2 March 2010, p2. 
774  Refer to paragraph 6.34 in this Report for a discussion about this recommendation. 
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6.45 The Committee considered that the power to revoke a designation was a necessary 
corollary to the power to designate an area.  The Committee was of the view that this 
power of revocation should lie with the Minister. 

 

Recommendation 46:  The Committee recommends that the Criminal Investigation 
Amendment Bill 2009 be amended to empower the responsible Minister to revoke the 
designation of an area, whether the designation occurred by way of regulation or 
declaration, by publishing a notice of revocation in the Western Australian Government 
Gazette.  The notice is to take effect on and from the date of publication. 

 
 

 
_________________________________ 
Hon Michael Mischin MLC 
Chair 
21 October 2010 
 

                                                                                                                                             
775  Letter from Mr Hylton Quail, President, The Law Society of Western Australia, 25 February 2010, 

Enclosure 1, p4. 
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APPENDIX 1 
LIST OF PEOPLE TO WHOM, AND ORGANISATIONS TO WHICH, 

THE COMMITTEE WROTE 

Name Organisation/Department 

Mr Dennis Eggington 
Chief Executive Officer 

Aboriginal Legal Service 

Mr Bradley Woods 
Chief Executive Officer 

Australian Hotels Association Western Australia 

Mr Tom Percy QC 
WA Director 

Australian Lawyers Alliance 

His Honour Judge Dennis Reynolds 
President 

Children's Court of Western Australia 

The Right Honourable Ms Lisa Scaffidi 
Lord Mayor 

City of Perth 

Ms Michelle Scott 
Commissioner 

Commissioner for Children and Young People 

Hon Len Roberts-Smith QC 
Commissioner 

Corruption and Crime Commission 

Mr Peter Weygers JP 
President 

Council for Civil Liberties 

Associate Professor Frank Morgan 
Director 

Crime Research Centre 

Mr Richard Utting Criminal Lawyers Association of Western 
Australia 

Mr Glen Barton 
Head 

Curtin Business School 
Curtin University of Technology 

Ms Cheryl Gwilliam 
Director General 

Department of the Attorney General 

Mr Bruno Fiannaca 
Acting Director of Public Prosecutions 

Office of the Director of Public Prosecutions 

His Honour Judge Kevin Hammond 
Chief Judge 

District Court of Western Australia 

Ms Yvonne Henderson 
Commissioner 

Equal Opportunity Commission 

Ms Heather Kay 
Executive Officer 

Law Reform Commission of Western Australia 

Mr David Price 
Director 

The Law Society of Western Australia 
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Name Organisation/Department 

Mr George Turnbull 
Director 

Legal Aid Western Australia 

Mr Steven Heath 
Chief Magistrate 

Magistrates Court of Western Australia 

Professor Gabriël A Moens 
Dean of Law 

School of Law 
Murdoch University 

Professor Mark Stoney 
Head 

School of Law and Justice 
Edith Cowan University 

Ms Wendy Murray 
Director 

Office of Crime Prevention 

Ms Patria Jafferies 
Chair 

Small Business Development Corporation 

The Honourable Wayne Martin  
Chief Justice 

Supreme Court of Western Australia 

Associate Professor Jane Power 
Dean 

School of Law 
University of Notre Dame 

Professor William Ford 
Dean 

Faculty of Law 
University of Western Australia 

Dr Karl O'Callaghan 
Commissioner of Police 

Western Australian Police 

Mr Russell Armstrong 
General President 

Western Australian Police Union of Workers 

Mr Grant Donaldson SC 
President 

The Western Australian Bar Association 

Mr Brian Wooler 
Chairperson 

Youth Affairs Council 

Ms Cheryl Cassidy-Vernon 
Manager 

Youth Legal Service Inc 

Mr Paul Afkos OAM 
Chairman 

Business Improvement Group of Northbridge 

Professor John Phillimore 
Executive Director 

John Curtin Institute of Public Policy 
Curtin University of Technology 

Professor Clive Barstow 
Head of School 

School of Communications and Arts 
Faculty of Education and Arts 

Dr Dot Goulding PhD 
Director 

The Centre for Social and Community Research 
Murdoch University 

Professor Neil Drew 
Dean 

School of Arts and Sciences 
The University of Notre Dame Australia 

Professor Bruce Stone 
Chair 

Political Science and International Relations 
The University of Western Australia 
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APPENDIX 2 
LIST OF SUBMISSIONS 

No Name Organisation/Department 
1 Mr Ben Watson Member of the Public 
2 Mr Rachel Koulizos Member of the Public 
3 Mr Aiden Marsh Member of the Public 
4 Mr Anthony Watkin Member of the Public 
5 Hon Giz Watson MLC 

Member for North Metropolitan Region 
 

6 Mr Yannis Vrodos 
Co-ordinator and Legal Contributor 

Search for Your Rights 

7 Ms Michelle Scott 
Commissioner for Children and Young 
People WA 

 

8 Mr Nic Hastings-James 
President, Western Australian Branch 

Australian Association of Social Workers 

9 Ms Adele Carles MLA 
Member for Fremantle 

 

10 Mr Russell Armstrong 
General President 

WA Police Union of Workers 
 

11 Mr Hylton Quail 
President 

The Law Society of Western Australia 

12 Ms Yvonne Henderson 
Commissioner for Equal Opportunity 

Equal Opportunity Commission 

13 Ms Anna Copeland 
Solicitor 

SCALES Community Legal Centre 
 

14 Ms Cheryl Cassidy-Vernon 
Director 

Youth Legal Service Inc 

15 Mr Johnson Kitto Kitto and Kitto, Barristers and Solicitors 
16 Ms Bev Jowie 

Executive Officer 
South Coastal Women’s Health Services 

17 Ms Ellie Gan 
Principal Solicitor 

Pilbara Community Legal Service Inc 

18 Ms Catherine Hall Member of the Public 
19 Mr John Bedford 

Acting Chief Executive Officer 
Aboriginal Legal Service of Western 
Australia 

20 Mr Brian Wooler 
Chairperson 

Youth Affairs Council 
 

21 Mr Vincent Sammut Member of the Public 



Legislation Committee  

266  

No Name Organisation/Department 
22 Mr Tadeusz Krysiak Member of the Public 
23 Mr Peter Weygers JP 

President 
Council for Civil Liberties in Western 
Australia Inc 

24 Ms Gaibrielle Jane Walker Member of the Public 
25 Mr Ian Murray 

Chairperson 
Street Law Centre WA Inc 

26 Mr Simon Woodings Member of the Public 
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APPENDIX 3 
LIST OF WITNESSES 

Witnesses Date 

Mr Malcolm Penn 
Executive Manager, Legislative Services 
Legal and Legislative Services Directorate 
Western Australia Police 

02/02/10 

Mr Gary Budge 
Superintendent 
Western Australia Police 

02/02/10 

Ms Michelle Scott 
Commissioner for Children and Young People 

09/02/10 

Mr Russell Armstrong 
General President 
WA Police Union of Workers 

09/02/10 

Ms Carol Adams 
Solicitor 
WA Police Union of Workers 

09/02/10 

Mr Hylton Quail 
President 
The Law Society of Western Australia 

09/02/10 

Dr Karl O’Callaghan 
Commissioner of Police 
Western Australia Police 

10/03/10 

Mr Christopher Dawson 
Deputy Commissioner 
Western Australia Police 

10/03/10 

Mr Stephen Brown 
Assistant Commissioner 
Western Australia Police 

10/03/10 
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Witnesses Date 

Mr Malcolm Penn 
Executive Manager, Legislative Services 
Legal and Legislative Services Directorate 
Western Australia Police 

10/03/10 

Dr Frank Morgan 
Director, Crime Research Centre 
University of Western Australia 

10/05/10 

Associate Professor David Indermaur 
Crime Research Centre 
University of Western Australia 

10/05/10 

Dr Karl O’Callaghan 
Commissioner of Police 
Western Australia Police 

19/05/10 

Mr Malcolm Penn 
Executive Manager, Legislative Services 
Legal and Legislative Services Directorate 
Western Australia Police 

19/5/10 

Mr Stephen Brown 
Assistant Commissioner - Metro 
Western Australia Police 

19/5/10 
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APPENDIX 4 
PART 8, DIVISION 2 OF THE 

CRIMINAL INVESTIGATION ACT 2006 

Division 2 — General powers to search people 

67. Warrant not required 

  The powers in this Division may be exercised without a warrant. 

68. Searching people for things relevant to offences 

 (1) If an officer reasonably suspects that a person has in his or her possession or 
under his or her control any thing relevant to an offence, the officer — 

 (a) may do a basic search or a strip search of the person; 
 (b) may, subject to section 146, seize any thing relevant to an offence that 

the officer finds, whether or not it is a thing that the officer suspected 
was in the possession or under the control of the person; and 

 (c) whether or not the officer seizes the thing, may do a forensic 
examination on it. 

 (2) For the purposes of exercising the powers in subsection (1), the officer may 
enter any place where the person to be searched is reasonably suspected by 
the officer to be and search it for the person, but may not enter — 

 (a) a dwelling; or 
 (b) the area associated with a dwelling, unless the officer reasonably 

suspects that the person — 
 (i) is in that area; 
 (ii) does not reside in the dwelling; and 
 (iii) does not have the express or implied permission of a person 

who does reside in the dwelling to be in that area. 

 (3) For the purposes of exercising the powers in subsection (1), the officer may 
stop and enter a vehicle in which the person to be searched is reasonably 
suspected by the officer to be and search it for the person. 

 (4) The powers in subsection (3) may be exercised by an officer in the area 
associated with a dwelling but only if the officer reasonably suspects that — 

 (a) the person in charge of the vehicle does not reside in the dwelling; 
and 

 (b) the vehicle is not in that area with the express or implied permission 
of a person who does reside in the dwelling. 
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 (5) A power in this section to search a place or vehicle is limited to searching the 
place or vehicle for the person to be searched. 

69. People and vehicles in public places, search of for security purposes 

 (1) The powers in this section may be exercised in a public place by a police 
officer —  

 (a) if the place is prescribed; 
 (b) if the place is the subject of a written declaration made under 

subsection (2); or 
 (c) if the officer reasonably suspects that it is necessary to exercise the 

powers for the purposes of safeguarding the place or people who are 
in or may enter the place. 

 (2) If a senior police officer is of the opinion that it is necessary to do so to 
safeguard a particular public place or people who are in or may enter the 
place, the officer may declare the place to be one where the powers in this 
section may be exercised by a police officer. 

 (3) A senior police officer who makes such a declaration must make a written 
record of it and —  

 (a) the public place to which it applies; 
 (b) the date and time it was made; 
 (c) the period for which it will be in force, which must not be more than 

48 hours; and 
 (d) the reasons for making it. 

 (4) If the powers in this section may be exercised in a public place by a police 
officer, the officer —  

 (a) having informed a person who is about to enter the place that entry 
will be refused unless the person consents — 

 (i) to undergoing a basic search; and 
 (ii) if the person is in charge of a vehicle, to a search of the 

vehicle, 
  may order the person not to enter the place if the person does not 

consent; or 
 (b) having informed a person who is in the place that he or she will be 

ordered to leave the place unless the person consents —  
 (i) to undergoing a basic search; and 
 (ii) if the person is in charge of a vehicle, to a search of the 

vehicle, 
  may order the person to leave the place if the person does not consent. 

 (5) If a person does not obey an order given by a police officer under 
subsection (4), the officer may physically enforce the order. 
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 (6) If a person who is about to enter or is in a public place consents to 
undergoing a basic search by a police officer, the officer —  

 (a) may do a basic search for the purpose of searching for any thing that 
the officer reasonably suspects does or may endanger the place or 
people who are in or may enter it; and 

 (b) may seize any such thing found. 

 (7) A thing so seized from a person must be made available to be collected by 
the person when or as soon as practicable after he or she leaves the place, 
unless it may be lawfully seized and retained under another provision of this 
Act or under another written law. 

 (8) The Criminal and Found Property Disposal Act 2006 applies to and in 
relation to a thing so seized that is made available to but not collected by the 
person. 

 (9) If a police officer doing a search under this section finds a thing which is not 
a thing referred to in subsection (6) but which is a thing relevant to an 
offence, the officer —  

 (a) may, subject to section 146, seize it; and 
 (b) whether or not the officer seizes it, may do a forensic examination on 

it. 

 [Section 69. Modifications to be applied in order to give effect to Cross-
border Justice Act 2008: section deleted 1 Nov 2009. See endnote 1M.] 
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APPENDIX 5 
COMPARISON TABLE OF LEGISLATIVE POLICE STOP AND SEARCH POWERS WHICH DO NOT 

REQUIRE ARREST, WARRANT OR REASONABLE SUSPICION 

 
Comparison of Legislative Police Stop and Search Powers which do not require Arrest, Warrant or Reasonable Suspicion 

(as at 25 August 2010) 
 

 The Bill Other WA -
General 

VIC - General NSW - General UK - General UK - Anti-
Terrorism 

1. Basis of power 
for stop and 
search 

Clause 5 The Bill; 
proposed section 
70A Criminal 
Investigation Act 
2006 

Section 69 Criminal 
Investigation Act 
2006 

Sections 10G and 
10H Control of 
Weapons Act 1990 

Sections 87J, 87K 
and 87N Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

Section 60 Criminal 
Justice and Public 
Order Act 1994 

Section 44 
Terrorism Act 2000 

2. Commencement 
of basis of 
power 

Not applicable/ 
pending 

1 July 2007 16 December 2009 December 2007 circa 1997 circa 1996 

3. Object of the 
search 

Not prescribed Any thing that the 
searching police 
officer reasonably 
suspects does or 
may endanger the 
place or people who 

Weapons:  sections 
10G and 10H 
Control of Weapons 
Act 1990 

Not prescribed Offensive weapons 
or dangerous 
instruments:  
section 60(4) 
Criminal Justice 
and Public Order 

Articles of a kind 
which could be 
used in connection 
with terrorism:  
section 45(1) 
Terrorism Act 2000 
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are in or may enter 
it:  section 69(6) 
Criminal 
Investigation Act 
2006 

Act 1994 

4. What may be 
seized during 
the search? 

Any thing that the 
searching police 
officer reasonably 
suspects does/may 
endanger the place 
or people who are 
in/may enter it OR 
any thing relevant 
to an offence:  
clause 5 The Bill; 
proposed sections 
70A(4)(c) and (d) 
Criminal 
Investigation Act 
2006 

Any thing that the 
search police officer 
reasonably suspects 
does/may endanger 
the place or people 
who are in/may 
enter it:  section 
69(6) Criminal 
Investigation Act 
2006 

Any item that the 
searching police 
officer reasonably 
suspects is a 
weapon:  section 
10J Control of 
Weapons Act 1990 

A vehicle, mobile 
phone or other 
thing, if the seizure 
of it will assist in 
preventing or 
controlling a public 
disorder OR all or 
part of a thing 
(including a 
vehicle) that the 
searching police 
officer suspects on 
reasonable grounds 
may provide 
evidence of the 
commission of a 
serious indictable 
offence:  section 
87M Law 
Enforcement 

A dangerous 
instrument or an 
article which the 
searching constable 
has reasonable 
grounds for 
suspecting to be an 
offensive weapon:  
section 60(6) 
Criminal Justice 
and Public Order 
Act 1994 

An article which the 
searching constable 
reasonably suspects 
is intended to be 
used in connection 
with terrorism:  
section 45(2) 
Terrorism Act 2000 
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(Powers and 
Responsibilities) 
Act 2002 

5. When can the 
power be used? 

 
(see the row below 
for the requirement 
for consent) 

When the 
person/vehicle to be 
searched is in a 
prescribed/ 
declared area at a 
prescribed/ 
declared time:  
clause 5 The Bill; 
proposed section 
70A(1) Criminal 
Investigation Act 
2006 

When the 
person/vehicle to be 
searched is about to 
enter/is in a 
prescribed/ 
declared place at a 
prescribed/ 
declared time OR 
when the 
person/vehicle to be 
searched is about to 
enter/is in a place 
where a police 
officer reasonably 
suspects that it is 
necessary to 
exercise the powers 
for the purposes of 
safeguarding the 
place or people who 
are in/may enter the 
place:  section 69(1) 

When the 
person/vehicle to be 
searched is in a 
declared designated 
area at a declared 
time:  sections 10G 
and 10H Control of 
Weapons Act 1990 

When the 
person/vehicle to be 
searched is in an 
area that is the 
target of an 
authorisation AND 
when the searching 
police officer 
reasonably suspects 
there is a large-scale 
public disorder 
occurring/a threat of 
such a disorder 
occurring in the 
near future and the 
police officer 
reasonably suspects 
that the occupants 
of a vehicle on a 
road have 
participated/ 
intend to participate 

When the 
person/vehicle to be 
searched is in a 
locality which is the 
subject of an 
authorisation during 
a period specified in 
the authorisation:  
section 60 Criminal 
Justice and Public 
Order Act 1994 

When the 
person/vehicle to be 
searched is in an 
area specified in an 
authorisation:  
section 44 
Terrorism Act 2000 



Legislation Committee  

282 

 The Bill Other WA -
General 

VIC - General NSW - General UK - General UK - Anti-
Terrorism 

Criminal 
Investigation Act 
2006 

in the public 
disorder:  sections 
87J, 87K and 87N 
Law Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

6. Is the consent of 
the person 
searched/person 
whose vehicle is 
searched 
required before 
the power is 
used? 

No Yes. 
If consent is given, 
the person may be 
refused entry to the 
place/ordered to 
leave the place:  
sections 69(4) and 
(5) Criminal 
Investigation Act 
2006 

No No No No 

7. Who can make 
the 
prescription/ 
declaration/ 
authorisation? 

Areas may be 
prescribed by the 
Governor in 
regulations; Areas 
may be declared by 
the Commissioner 
of Police:  clause 5 
The Bill; proposed 

Places may be 
prescribed by the 
Governor in 
regulations; Places 
may be declared by 
a senior police 
officer; The 
searching police 

Chief 
Commissioner of 
Police:  sections 
10D and 10E 
Control of Weapons 
Act 1990 

For areas which are 
the target of an 
authorisation - 
Commissioner of 
Police/Deputy 
Commissioner of 
Police/Assistant 
Commissioner of 

A police officer of 
the rank of 
inspector or above:  
section 60(1) 
Criminal Justice 
and Public Order 
Act 1994. 
It appears that, in 

If area is in the 
metropolitan police 
district - a police 
officer of at least 
the rank of 
commander of the 
metropolitan police. 
If area is in the City 
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sections 70A(1) and 
70B(1) Criminal 
Investigation Act 
2006 

officer who 
reasonably suspects 
it is necessary to 
use the stop and 
search powers in the 
place:  section 69(1) 
Criminal 
Investigation Act 
2006 

Police; The police 
officer who invokes 
the stop and search 
powers:  sections 
87F and 87N Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

certain cases, 
authorisations may 
also be given by a 
member of the 
British Transport 
Police Force:  see 
section 60(9A) 
Criminal Justice 
and Public Order 
Act 1994 

of London - a police 
officer for the City 
of at least the rank 
of commander in 
the City’s police 
force. 
If area is outside 
Northern Ireland, 
but not in the 
metropolitan or City 
of London police 
districts - a police 
officer of at least 
the rank of assistant 
chief constable. 
If area is in 
Northern Ireland - a 
member of the 
Royal Ulster 
Constabulary of at 
least the rank of 
assistant chief 
constable:  section 
44(4) Terrorism Act 
2000. 
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In certain cases, 
authorisations may 
be given by a 
member of the 
British Transport 
Police Force, 
Ministry of Defence 
Police or Civil 
Nuclear 
Constabulary:  
sections 44(A) (B) 
and (BA) Terrorism 
Act 2000 

8. Is additional 
approval from 
another 
person/body 
required? 
If so, whose 
approval is 
required? 

For prescribed areas 
- no; For declared 
areas - Minister’s 
approval:  clause 5 
The Bill; proposed 
sections 70A and 
70B(1) Criminal 
Investigation Act 
2006 

No No For areas which are 
the target of an 
authorisation - no; 
Where a searching 
police officer 
invokes the stop and 
search powers - 
approval of a police 
officer of/above the 
rank of inspector 
(approval may only 
be given if the 

No, although an 
officer of at least 
the rank of 
superintendent must 
be informed as soon 
as is practicable:  
section 60(3A) 
Criminal Justice 
and Public Order 
Act 1994 

The Secretary of 
State must confirm 
an authorisation 
within 48 hours 
from the time the 
authorisation is 
given.  The 
Secretary of State 
may also substitute 
an earlier date or 
time for the expiry 
of the authorisation.  
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approver is satisfied 
that the searching 
police officer has 
reasonable grounds 
for his/her 
suspicions):  
sections 87F and 
87N Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

If the confirmation 
does not occur, the 
authorisation ceases 
to have effect after 
48 hours:  sections 
46(4) and (5) 
Terrorism Act 2000 

9. Prescribed 
purpose for the 
prescription/ 
declaration/ 
authorisation 

None For prescribed 
places - none; For 
declared places - 
senior police officer 
is of opinion the 
declaration is 
necessary to 
safeguard the 
particular public 
place or people who 
are in/may enter the 
place;  For instances 

For planned 
designated areas - 
Chief 
Commissioner of 
Police is satisfied 
that either more 
than one incident of 
violence or disorder 
has occurred in that 
area in the previous 
12 months that 
involved the use of 

For areas which are 
the target of an 
authorisation - 
authorising police 
officer has 
reasonable grounds 
for believing there 
is a large-scale 
public disorder 
occurring or a threat 
of such a disorder 
occurring in the 

Authorising police 
officer reasonably 
believes that 
incidents involving 
serious violence 
may take place in 
any locality in his 
police area, and that 
it is expedient to 
give the 
authorisation to 
prevent their 

Authorising officer 
considers it 
expedient for the 
prevention of acts 
of terrorism:  
section 44(3) of the 
Terrorism Act 2000 
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where searching 
police officer 
decides to invoke 
the stop and search 
powers - searching 
police officer 
reasonably suspects 
the use of the stop 
and search powers 
in the place is 
necessary to 
safeguard the place 
or people who are 
in/may enter the 
place:  sections 
69(1) and (2) 
Criminal 
Investigation Act 
2006 

weapons OR an 
event is to be held 
in that area and 
incidents of 
violence or disorder 
involving the use of 
weapons have 
occurred at previous 
occasions of that 
event (wherever 
occurring) AND 
there is a likelihood 
that the violence or 
disorder will recur; 
For unplanned 
designated areas - 
(a) Chief 
Commissioner of 
Police is satisfied 
that there is a 
likelihood that 
“unlawful 
possession, 
carriage or use of 

near future AND is 
satisfied the 
exercise of the stop 
and search powers 
is reasonably 
necessary to prevent 
or control the public 
disorder.  In 
addition, for 
preventing/ 
controlling a public 
disorder in a 
particular area OR 
for preventing 
persons from 
travelling by a 
specified road to an 
area to create or 
participate in a 
public disorder; For 
instances where 
searching police 
officer decides to 
invoke the stop and 

occurrence OR that 
an incident 
involving serious 
violence has taken 
place in England 
and Wales in his 
police area, a 
dangerous 
instrument or 
offensive weapon 
used in the incident 
is being carried in 
any locality in his 
police area by a 
person, and it is 
expedient to give 
the authorisation to 
find the instrument 
or weapon OR that 
persons are carrying 
dangerous 
instruments or 
offensive weapons 
in any locality in his 
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weapons or”776 
violence or disorder 
involving weapons 
will occur in that 
area during the 
period of intended 
operation of the 
declaration AND 
the designation is 
necessary to enable 
members of the 
police force to 
exercise search 
powers to prevent 
or deter the 
“unlawful 
possession, 
carriage or use of 
weapons or”777 

search powers - 
searching police 
officer reasonably 
suspects there is a 
large-scale public 
disorder occurring/a 
threat of such a 
disorder occurring 
in the near future 
and the police 
officer reasonably 
suspects that the 
occupants of a 
vehicle on a road 
have participated/ 
intend to participate 
in the public 
disorder:  sections 
87D, 87E and 87N 

police area without 
good reason:  
section 60(1) 
Criminal Justice 
and Public Order 
Act 1994 

                                                 
776  These criteria were inserted by the Control of Weapons Amendment Act 2010 (Vic) and commenced on 22 August 2010.  They will cease to have effect on 22 August 2013:  

sections 22(1) and 2(3) of the Control of Weapons Amendment Act 2010 (Vic).  The expiry of these criteria will allow for a review of their effectiveness to be conducted:  
Explanatory Memorandum (Amended Print) for the Control of Weapons Amendment Bill 2010 (Vic), p15. 

777  These criteria were inserted by the Control of Weapons Amendment Act 2010 (Vic) and commenced on 22 August 2010.  They will cease to have effect on 22 August 2013:  
sections 22(1) and 2(3) of the Control of Weapons Amendment Act 2010 (Vic).  The expiry of these criteria will allow for a review of their effectiveness to be conducted:  
Explanatory Memorandum (Amended Print) for the Control of Weapons Amendment Bill 2010 (Vic), p15. 
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violence or disorder 
involving weapons 
OR (b) Chief 
Commissioner of 
Police is satisfied 
that “more than one 
incident of unlawful 
possession, 
carriage or use of 
weapons or 
violence or disorder 
involving weapons 
has occurred in that 
area in the previous 
12 months” AND 
“there is a 
likelihood that the 
unlawful 
possession, 
carriage or use of 
weapons or the 
violence or disorder 

Law Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

                                                                                                                                                                                                                                 
778  These criteria were inserted by the Control of Weapons Amendment Act 2010 (Vic) and commenced on 22 August 2010.  They will cease to have effect on 22 August 2013:  

sections 22(1) and 2(3) of the Control of Weapons Amendment Act 2010 (Vic).  The expiry of these criteria will allow for a review of their effectiveness to be conducted:  
Explanatory Memorandum (Amended Print) for the Control of Weapons Amendment Bill 2010 (Vic), p15. 
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involving weapons 
will recur”778:  
sections 10D(1) and 
10E(1) Control of 
Weapons Act 1990 

10. Maximum 
duration of the 
prescription/ 
declaration/ 
authorisation 

For prescribed areas 
- 12 months; For 
declared areas - 2 
months:  clause 5 
The Bill; proposed 
sections 70A(2) and 
70B(4) Criminal 
Investigation Act 
2006 

For declared public 
places - 48 hours; 
For prescribed 
public places and 
where the searching 
police officer 
reasonably suspects 
it is necessary to 
exercise the stop 
and search powers - 
unlimited duration:  
section 69 Criminal 
Investigation Act 
2006 

12 hours for both 
planned designated 
areas (except in 
relation to 
events)779 and 
unplanned 
designated areas:  
sections 10D(3) and 
10E(4) Control of 
Weapons Act 1990 

For areas which are 
the target of an 
authorisation - 48 
hours; Where the 
searching police 
officer invokes the 
stop and search 
powers - 3 hours:  
sections 87G and 
87N(3) Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

24 hours:  section 
60(1) of the 
Criminal Justice 
and Public Order 
Act 1994 

28 days:  section 
46(2) Terrorism Act 
2000 

11. Other 
restrictions on 
the duration of 

None None For planned 
designated areas 
(except in relation 

None None None 

                                                 
779  The planned designation of an area in relation to an event (for example, music festivals and sporting and other events) is not limited to a maximum duration of 12 hours.  Such 

designations may also operate for more than one period as long as each period occurs during the event:  sections 10D(3), (3A) and (3B) of the Control of Weapons Act 1990 
(Vic).  These amendments were effected by the Control of Weapons Amendment Act 2010 (Vic) and commenced on 22 August 2010. 
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the 
prescription/ 
declaration/ 
authorisation 

to events) - the 
duration must not 
be longer than is 
reasonably 
necessary to enable 
members of the 
police force to 
effectively respond 
to the threat of 
violence or 
disorder; For 
unplanned 
designated areas - 
the duration must 
not be longer than is 
reasonably 
necessary to enable 
members of the 
police force to 
effectively “prevent 
or deter the 
unlawful 

                                                                                                                                                                                                                                 
780  These criteria were inserted by the Control of Weapons Amendment Act 2010 (Vic) and commenced on 22 August 2010.  They will cease to have effect on 22 August 2013:  

sections 22(4) and 2(3) of the Control of Weapons Amendment Act 2010 (Vic).  The expiry of these criteria will allow for a review of their effectiveness to be conducted:  
Explanatory Memorandum (Amended Print) for the Control of Weapons Amendment Bill 2010 (Vic), p15. 



 SIXTEENTH REPORT 

 291 

 The Bill Other WA -
General 

VIC - General NSW - General UK - General UK - Anti-
Terrorism 

possession, 
carriage or use of 
weapons or”780 
respond to the threat 
of violence or 
disorder:  sections 
10D(3) and 10E(4) 
Control of Weapons 
Act 1990 

12. Can the 
duration of the 
prescription/ 
declaration/ 
authorisation 
be extended? 
 

(see the row below 
for renewals of the 
prescription/ 
declaration/ 
authorisation) 

No No No For areas which are 
the target of an 
authorisation - yes, 
but only if the total 
duration of the 
authorisation does 
not exceed 48 hours 
OR the Supreme 
Court allows it; 
When the searching 
police officer 
invokes the stop and 
search powers - no:  
sections 87G and 
87N Law 
Enforcement 

Yes, for a further 24 
hours, if it appears 
to an officer of the 
rank of 
superintendent or 
above that it is 
expedient to do so, 
having regard to 
offences which 
have been/are 
reasonably 
suspected to have 
been committed in 
connection with any 
activity falling 
within the 

No 
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(Powers and 
Responsibilities) 
Act 2002 

authorisation:  
section 60(3) 
Criminal Justice 
and Public Order 
Act 1994 

13. Can a 
prescription/ 
declaration/ 
authorisation 
be renewed?  If 
so, how and 
when? 

Yes. 
With a new 
prescription/ 
declaration. 
Anytime 
immediately after 
the last prescription/
declaration ends:  
clause 5 The Bill; 
proposed sections 
70A and 70B 
Criminal 
Investigation Act 
2006 

Yes. 
With a new 
prescription/ 
declaration/ 
invoking of stop 
and search powers 
by the searching 
police officer. 
Anytime 
immediately after 
the last prescription/
declaration/ 
invoking of stop 
and search powers 
ends:  section 69 
Criminal 
Investigation Act 
2006 

Yes. 
With a new 
declaration. 
For planned 
designated areas - 
the next declaration 
cannot take effect 
until after a 10-day 
period after the first 
declaration ends; 
For unplanned 
designated areas - 
anytime 
immediately after 
the last declaration 
ends:  sections 
10D(8) and (9) and 
10E Control of 
Weapons Act 1990 

Yes. 
With a new 
authorisation OR a 
new decision by the 
searching police 
officer to invoke the 
stop and search 
powers. 
Anytime 
immediately after 
the last 
authorisation 
ends/decision to 
invoke stop and 
search powers 
expires:  sections 
87D, 87E, 87F, 87G 
and 87N Law 
Enforcement 
(Powers and 

Yes. 
With a new 
authorisation. 
Anytime 
immediately after 
the last 
authorisation ends:  
section 60 Criminal 
Justice and Public 
Order Act 1994 

Yes. 
With a renewal of 
authorisation.  
Anytime 
immediately after 
the last 
authorisation ends: 
section 46(7) 
Terrorism Act 2000 
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Responsibilities) 
Act 2002 

14. Any restriction 
on the size of 
the affected 
area? 

For prescribed areas 
- none; For declared 
areas - must not be 
larger than is 
reasonably 
necessary:  clause 5 
The Bill; proposed 
sections 70A and 
70B(3) Criminal 
Investigation Act 
2006 

None For planned 
designated areas - 
must not be larger 
than is reasonably 
necessary to enable 
police to effectively 
respond to the threat 
of violence or 
disorder; For 
unplanned 
designated areas - 
must not be larger 
than is reasonably 
necessary to enable 
police to effectively 
“prevent or deter 
the unlawful 
possession, 
carriage or use of 
weapons or”781 

For areas which are 
the target of an 
authorisation - 
none; Where the 
searching police 
officer invokes the 
stop and search 
powers - the search 
must be confined to 
the vehicle and any 
person/thing in or 
on the vehicle:  
sections 87F and 
87N Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

None None 

                                                 
781  These criteria were inserted by the Control of Weapons Amendment Act 2010 (Vic) and commenced on 22 August 2010.  They will cease to have effect on 22 August 2013:  

sections 22(3) and 2(3) of the Control of Weapons Amendment Act 2010 (Vic).  The expiry of these criteria will allow for a review of their effectiveness to be conducted:  
Explanatory Memorandum (Amended Print) for the Control of Weapons Amendment Bill 2010 (Vic), p15. 
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respond to the threat 
of violence or 
disorder:  sections 
10D(2) and 10E(3) 
Control of Weapons 
Act 1990 

15. Any other 
restrictions on 
the 
prescription/ 
declaration/ 
authorisation 
not already 
mentioned 

None None None For areas which are 
the target of an 
authorisation - 
authorising police 
officer is satisfied 
that the nature and 
extent of the stop 
and search powers 
are appropriate to 
the public disorder 
that is occurring/ 
threatened:  section 
87D(2) Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

None None 

16. Can the power 
to prescribe/ 

For prescribed areas 
- no; For declared 

No For planned and 
unplanned 

For areas which are 
the target of an 

No No 
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declare/ 
authorise be 
delegated? 

areas - yes (to a 
Deputy 
Commissioner of 
Police or an 
Assistant 
Commissioner of 
Police).  The power 
cannot be delegated 
further:  clause 5 
The Bill; proposed 
sections 70A and 
70B(6) and (7) 
Criminal 
Investigation Act 
2006 

designated areas - 
yes (to a police 
officer who is of or 
above the rank of 
Assistant 
Commissioner of 
Police):  section 
10F Control of 
Weapons Act 1990 

authorisation - no, 
but authorisation 
may already be 
given by 
Commissioner of 
Police/Deputy 
Commissioner of 
Police/Assistant 
Commissioner of 
Police.  The power 
cannot be delegated 
further; Where the 
searching police 
officer invokes the 
stop and search 
powers - no:  
sections 87F(1) and 
87N Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

17. Who can 
conduct the 
stop and 

Police officer:  
clause 5 The Bill; 
proposed section 

Police officer:  
section 69(1) 
Criminal 

Member of the 
police force:  
sections 10G and 

Police officer:  
sections 87H, 87J, 
87K and 87N Law 

Constable in 
uniform:  section 
60(4) Criminal 

Constable in 
uniform:  sections 
44(1) and (2) 
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search? 70A(1) Criminal 
Investigation Act 
2006 

Investigation Act 
2006 

10H Control of 
Weapons Act 1990 

Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

Justice and Public 
Order Act 1994 

Terrorism Act 2000 

18. Requirement 
for written 
record of the 
prescription/ 
declaration/ 
authorisation 

For prescribed areas 
- required (inherent 
feature of 
regulations); For 
declared areas - 
required:  clause 5 
The Bill; proposed 
sections 70A(1) and 
70B(4) Criminal 
Investigation Act 
2006 

For prescribed 
places - required 
(inherent feature of 
regulations); For 
declared places - 
required; For the 
searching police 
officer’s invoking 
of stop and search 
powers - not 
required:  section 69 
Criminal 
Investigation Act 
2006 

Required for both 
planned and 
unplanned 
designated areas:  
sections 10D(4) and 
10E(1) Control of 
Weapons Act 1990 

For areas which are 
the target of an 
authorisation - 
required.  If 
authorisation is 
given orally, it must 
be confirmed in 
writing as soon as 
reasonably 
practicable; Where 
the searching police 
officer invokes the 
stop and search 
powers - not 
required:  sections 
87F(2) and (3) and 
87N Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

Required.  If 
authorisation is 
given orally, it must 
be recorded in 
writing as soon as 
practicable:  
section:  sections 
60(9) and (9ZA) 
Criminal Justice 
and Public Order 
Act 1994 

Required.  If 
authorisation is 
given orally, it must 
be confirmed in 
writing as soon as 
reasonably 
practicable:  section 
44(5) Terrorism Act 
2000 
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19. Publication 
requirement for 
the 
prescription/ 
declaration/ 
authorisation 

For prescribed areas 
- required, in the 
Government 
Gazette and tabling 
in Parliament 
(inherent feature of 
regulations); For 
declared areas - 
required, in the 
Government 
Gazette, although 
failure to gazette 
does not render 
declaration invalid:  
clause 5 The Bill; 
proposed sections 
70A(1) and 70B(5) 
Criminal 
Investigation Act 
2006; sections 41 
and 42 
Interpretation Act 
1984 

For prescribed 
places - required in 
the Government 
Gazette and tabling 
in Parliament 
(inherent feature of 
regulations); For 
declared places - 
not required; For 
the searching police 
officer’s invoking 
of stop and search 
powers - not 
required:  section 69 
Criminal 
Investigation Act 
2006; sections 41 
and 42 
Interpretation Act 
1984 

For planned 
designated areas - 
required, in the 
Government 
Gazette AND a 
daily newspaper 
circulating 
generally in 
Victoria AND, if 
the designated area 
is outside the 
metropolitan area, 
in a daily 
newspaper 
circulating 
generally within 
that area, if any; For 
unplanned 
designated areas - 
not required:  
sections 10D(4) and 
10E Control of 
Weapons Act 1990 

Not required Not required Not required 

20. Delay in 
commencement 

No delay No delay For planned 
designated areas - 

No delay No delay No delay 
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of prescription/ 
declaration/ 
authorisation 

commencement of 
declaration cannot 
occur earlier than 7 
days after 
publication of 
notice of the 
declaration in 
Government 
Gazette; For 
unplanned 
designated areas - 
no delay:  sections 
10D(6) and 10E 
Control of Weapons 
Act 1990 

21. Requirement 
for searching 
officer to 
provide a 
written search 
notice to the 
person 
searched/person 
whose vehicle 
was searched 

Not required. 
However, before the 
search, the 
searching police 
officer must, if 
reasonably 
practicable:  
identify himself or 
herself to the 
person; inform the 

Not required. 
However, before the 
search, the 
searching police 
officer must, if 
reasonably 
practicable:  
identify himself or 
herself to the 
person; inform the 

Required. 
Searching police 
officer must also:  if 
requested, give 
his/her name, rank 
and place of duty 
(in writing if this is 
requested); produce 
his/her 
identification unless 

Not required. 
However, before or 
during the search, 
the searching police 
officer must 
provide:  evidence 
that he/she is a 
police officer 
(unless he/she is in 
uniform); his/her 

Not required. 
However, before the 
search, the 
searching constable 
must take 
reasonable steps to 
advise the person:  
that he/she is a 
constable, unless 
the constable is in 

Not required. 
However, before the 
search, the 
searching constable 
must take 
reasonable steps to 
advise the person:  
that he/she is a 
constable, unless 
the constable is in 
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before/during 
the search 

person of the reason 
for the search; 
request the person 
to consent to the 
search; and if the 
person does not 
consent to the 
search or withdraws 
his or her consent, 
inform the person 
that it is an offence 
to obstruct the 
searcher doing the 
search:  section 70 
Criminal 
Investigation Act 
2006 

person of the reason 
for the search; 
request the person 
to consent to the 
search; and if the 
person does not 
consent to the 
search or withdraws 
his or her consent, 
inform the person 
that it is an offence 
to obstruct the 
searcher doing the 
search:  section 70 
Criminal 
Investigation Act 
2006 

he/she is in 
uniform; inform the 
person that he/she 
intends to search the 
person/the vehicle 
for weapons and is 
empowered to do so 
under the Act:  
section 10I(1) 
Control of Weapons 
Act 1990 

name and place of 
duty; the reason for 
the stop and search:  
section 201 Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

uniform; his/her 
name and the name 
of his/her police 
station; the object of 
the proposed 
search; and the 
constable’s grounds 
for proposing the 
search: 
sections 2(2) and 
(3) Police and 
Criminal Evidence 
Act 1984 

uniform; his/her 
name and the name 
of his/her police 
station; the object 
of the proposed 
search; and the 
constable’s grounds 
for proposing the 
search: 
sections 2(2) and 
(3) Police and 
Criminal Evidence 
Act 1984 

22. Requirement 
for searching 
police officer to 
make a written 
record of stop 
and search 

Not required Not required Required. 
The written record 
must contain 
prescribed 
particulars, which 
include the 
searching police 

Not required Required. 
The particulars 
which must be 
recorded are the 
date, time and place 
of the stop and 
search, the 

Required. 
The particulars 
which must be 
recorded are the 
date, time and place 
of the stop and 
search, the 
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officer’s details, the 
person’s name (if 
known), a 
description of the 
vehicle (if 
applicable) the 
place, time and date 
of the stop and 
search, the grounds 
for the stop and 
search, and a 
description of what 
was found (see 
regulation 14 
Control of Weapons 
Regulations 2000):  
section 10A Control 
of Weapons Act 

searching 
constable’s identity, 
the stopped 
person’s ethnicity, 
the object of the 
stop and search, and 
the grounds for the 
stop and search:  
section 3 Police and 
Criminal Evidence 
Act 1984.782 
The person 
searched/driver of 
the vehicle searched 
is also entitled to 
obtain a written 
statement that 
he/she/the vehicle 

searching 
constable’s identity, 
the stopped 
person’s ethnicity, 
the object of the 
stop and search, and 
the grounds for the 
stop and search:  
section 3 Police and 
Criminal Evidence 
Act 1984.783 
The person 
searched/driver of 
the vehicle searched 
is also entitled to 
obtain a written 
statement that 
he/she/the vehicle 

                                                 
782  Note that these requirements were introduced when section 1 of the Crime and Security Act 2010 (UK) commenced operation around June 2010, amending section 3 of the 

Police and Criminal Evidence Act 1984 (UK).  Previously, the particulars which had to be recorded included the searching constable’s identity, the person’s name (if known), 
the person’s ethnicity, a description of the vehicle (if applicable), the object, place, time and date of the stop and search, the grounds for the stop and search, and a description of 
what was found:  section 3 of the Police and Criminal Evidence Act 1984 (UK) prior to June 2010; and Code of Practice A. 

783  Note that these requirements were introduced when section 1 of the Crime and Security Act 2010 (UK) commenced operation around June 2010, amending section 3 of the 
Police and Criminal Evidence Act 1984 (UK).  Previously, the particulars which had to be recorded included the searching constable’s identity, the person’s name (if known), 
the person’s ethnicity, a description of the vehicle (if applicable), the object, place, time and date of the stop and search, the grounds for the stop and search, and a description of 
what was found:  section 3 of the Police and Criminal Evidence Act 1984 (UK) prior to June 2010; and Code of Practice A. 
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1990 was stopped and 
searched under 
section 60:  sections 
60(10) and (10A) 
Criminal Justice 
and Public Order 
Act 1994 

was stopped under 
section 44:  sections 
45(5) and (6) 
Terrorism Act 2000 

23. If a written 
record of the 
stop and search 
is required, 
must it be made 
available to the 
person 
searched/whose 
vehicle was 
searched? 

Not applicable Not applicable Yes, on request. 
The person has 1 
year after the stop 
and search to make 
a request for the 
written record and a 
copy of the record 
is to be provided 
without charge:  
section 10A Control 
of Weapons Act 
1990 

Not applicable Yes, on request. 
The request for the 
written record of the 
stop and search can 
be made up to 3 
months from the 
date of the stop and 
search:  sections 
3(7) and (8) Police 
and Criminal 
Evidence Act 
1984.784 
The request for the 

Yes, on request. 
The request for the 
written record of 
the stop and search 
can be made up to 3 
months from the 
date of the stop and 
search:  sections 
3(7) and (8) Police 
and Criminal 
Evidence Act 
1984.785 
The request for the 

                                                 
784  Note that the time limit for requesting the written record used to be 12 months from the date of the stop and search:  sections 3(7) and (8) of the Police and Criminal Evidence 

Act 1984 (UK) prior to June 2010, when section 1 of the Crime and Security Act 2010 (UK) commenced operation. 
785  Note that the time limit for requesting the written record used to be 12 months from the date of the stop and search:  sections 3(7) and (8) of the Police and Criminal Evidence 

Act 1984 (UK) prior to June 2010, when section 1 of the Crime and Security Act 2010 (UK) commenced operation. 
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written statement 
that the 
person/vehicle was 
stopped and 
searched under 
section 60 can be 
made up to 12 
months from the 
date of the stop and 
search:  sections 
60(10) and (10A) 
Criminal Justice 
and Public Order 
Act 1994 

written statement 
that the 
person/vehicle was 
stopped under 
section 44 can be 
made up to 12 
months from the 
date of the stop and 
search:  sections 
45(5) and (6) 
Terrorism Act 2000 

24. If a written 
record of the 
stop and search 
is required, 
must it include 
a description of 

Not applicable Not applicable Yes, if the person’s 
name is not known:  
regulation 14(2) 
Control of Weapons 
Regulations 2000 

Not applicable No786 No787 

                                                 
786  Previously, the written record had to include a description of the person searched if the person’s name was not known:  section 3(4) of the Police and Criminal Evidence Act 

1984 (UK) prior to June 2010, when section 1 of the Crime and Security Act 2010 (UK) commenced operation. 
787  Previously, the written record had to include a description of the person searched if the person’s name was not known:  section 3(4) of the Police and Criminal Evidence Act 

1984 (UK) prior to June 2010, when section 1 of the Crime and Security Act 2010 (UK) commenced operation. 



 SIXTEENTH REPORT 

 303 

 The Bill Other WA -
General 

VIC - General NSW - General UK - General UK - Anti-
Terrorism 

the person 
searched? 

25. Type of search 
permitted 

Search of the 
vehicle and basic 
search of the 
person:  clause 5 
The Bill; proposed 
section 70A(4) 
Criminal 
Investigation Act 
2006. 
Basic search can 
involve:  scanning a 
person with an 
electronic or 
mechanical device 
to detect any thing; 
removing a person’s 
headwear, gloves, 
footwear or outer 
clothing (such as a 
coat or jacket) in 
order to facilitate a 
frisk search; a frisk 
search of a person 

Basic search of the 
person:  section 
69(6) Criminal 
Investigation Act 
2006. 
Basic search can 
involve:  scanning a 
person with an 
electronic or 
mechanical device 
to detect any thing; 
removing a person’s 
headwear, gloves, 
footwear or outer 
clothing (such as a 
coat or jacket) in 
order to facilitate a 
frisk search; a frisk 
search of a person 
(to quickly and 
methodically run 
the hands over the 
outside of the 

Any thing in the 
possession or/under 
the control of the 
person or in/on the 
vehicle may be 
searched.  For 
personal searches, 
Schedule 1 applies.  
This can include:  
an initial electronic 
device search and 
an examination of 
the things found; 
then an outer search 
of the person if the 
person is believed 
to be concealing a 
weapon (this may 
include asking the 
person to remove 
his/her overcoat, 
coat or jacket or 
similar article of 

Search of the 
vehicle and frisk 
search and ordinary 
search of the 
person.  Frisk 
search means:  
quickly running the 
hands over the 
person’s outer 
clothing or by 
passing an 
electronic metal 
detection device 
over/in close 
proximity to the 
person’s outer 
clothing; and an 
examination of 
anything worn or 
carried by the 
person that is 
conveniently and 
voluntarily removed 

Search of the 
person/anything 
carried by him/her 
and a search of the 
vehicle, its driver 
and any passenger. 
The searching 
constable may 
conduct any search 
he/she thinks fit:  
sections 60(4) and 
(5) Criminal Justice 
and Public Order 
Act 1994. 
However, the 
searching constable 
may not require a 
person to remove 
his/her clothing in 
public other than an 
outer coat, jacket or 
gloves:  section 2(9) 
Police and Criminal 

Search of the 
pedestrian/ 
anything carried by 
him/her and search 
of the 
vehicle/driver/ 
passenger and 
anything in/on the 
vehicle or carried 
by the 
driver/passenger.  
The searching 
constable may not 
require a person to 
remove any 
clothing in public 
except for headgear, 
footwear, an outer 
coat, a jacket or 
gloves:  sections 
44(1) and (2) and 
45(3) Terrorism Act 
2000 
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(to quickly and 
methodically run 
the hands over the 
outside of the 
person’s clothing); 
and a search of any 
headwear, gloves, 
footwear or outer 
clothing removed 
from the person:  
section 63 Criminal 
Investigation Act 
2006 

person’s clothing); 
and a search of any 
headwear, gloves, 
footwear or outer 
clothing removed 
from the person:  
section 63 Criminal 
Investigation Act 
2006 

clothing, gloves, 
shoes or hat); and 
then a strip search 
of the person if the 
searching police 
officer reasonably 
suspects certain 
things:  sections 
10G and 10H and 
Schedule 1 Control 
of Weapons Act 
1990 

by the person, 
including an 
examination 
conducted by 
passing an 
electronic metal 
detection device 
over/in close 
proximity to that 
thing. 
Ordinary search 
means:  a search of 
a person/ 
articles in the 
possession of a 
person that may 
include requiring 
the person to 
remove only his or 
her overcoat, coat 
or jacket or similar 
article of clothing 
and any gloves, 
shoes, socks and 
hat, and an 

Evidence Act 1984 
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examination of 
those items:  
sections 30, 87J and 
87K Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

26. Are there 
prescribed rules 
for the conduct 
of the stop and 
search powers? 

Yes: 
the search must be 
done as quickly as 
is reasonably 
practicable; the 
search must not be 
any more intrusive 
than is reasonably 
necessary in the 
circumstances; the 
searching police 
officer must tell the 
person why it may 
be necessary to 
remove any article 
of clothing; the 
person must be 

Yes: 
the search must be 
done as quickly as 
is reasonably 
practicable; the 
search must not be 
any more intrusive 
than is reasonably 
necessary in the 
circumstances; the 
searching police 
officer must tell the 
person why it may 
be necessary to 
remove any article 
of clothing; the 
person must be 

Yes. 
For personal 
searches, the 
searching police 
officer must 
conduct the least 
invasive search that 
is practicable in the 
circumstances:  
section 10G Control 
of Weapons Act 
1990. 
Rules for the 
preservation of 
dignity during an 
outer search of a 
person, including, 

Yes. 
These include: 
the searching police 
officer must inform 
the person whether 
and why they will 
be required to 
remove his/her 
clothing; the search 
must be conducted 
in a way that 
provides reasonable 
privacy for the 
person searched and 
as quickly as is 
reasonably 
practicable;  for 

Yes, limited. 
These include the 
searching constable 
advising of:  his/her 
name and his/her 
police station; the 
object of the 
proposed search; 
his/her grounds for 
the search; and the 
person’s entitlement 
to ask for a written 
record of the search.  
Period of the search 
is to be as is 
reasonably required:  
sections 2(3) and 

Yes, limited. 
These include the 
searching constable 
advising of:  his/her 
name and his/her 
police station; the 
object of the 
proposed search; 
his/her grounds for 
the search; and the 
person’s entitlement 
to ask for a written 
record of the search.  
Period of the search 
is to be as is 
reasonably 
required:  sections 
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allowed to dress as 
soon as the search is 
finished; the person 
must be provided 
with a reasonably 
adequate 
replacement for any 
article of clothing or 
footwear seized; 
and, during the 
search, the person 
must not be 
questioned about 
any offence he/she 
is suspected of 
having committed:  
section 70 Criminal 
Investigation Act 
2006. 

allowed to dress as 
soon as the search is 
finished; the person 
must be provided 
with a reasonably 
adequate 
replacement for any 
article of clothing or 
footwear seized; 
and, during the 
search, the person 
must not be 
questioned about 
any offence he/she 
is suspected of 
having committed:  
section 70 Criminal 
Investigation Act 
2006 

where reasonably 
practicable:  
informing the 
person whether and 
why he/she will be 
required to remove 
his/her clothing; 
and the search must 
be conducted in a 
way that provides 
reasonable privacy 
for the person 
searched and as 
quickly as is 
reasonably 
practicable:  
Schedule 1, clause 6 
Control of Weapons 
Act 1990. 
Further rules exist 
for strip searches:  
Schedule 1 Control 
of Weapons Act 
1990 

personal searches, 
the searching police 
officer must 
conduct the least 
invasive kind of 
search practicable 
in the 
circumstances; the 
search of a person 
must not be 
conducted while the 
person is being 
questioned; and if 
clothing is seized, 
the person must be 
left with or given 
reasonably 
appropriate 
clothing:  section 32 
Law Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

(8) Police and 
Criminal Evidence 
Act 1984. 
However, the 
Secretary of State 
must also issue 
codes of practice in 
connection with the 
exercise of these 
powers by police 
officers.  Certain 
consultation must 
be undertaken.  A 
code comes into 
operation only if the 
Secretary of State, 
by order, so 
provides.  Such 
orders may only be 
made after the draft 
order has been laid 
before Parliament 
and approved by 
each House.  A 
failure on the part 

2(3) and (8) Police 
and Criminal 
Evidence Act 1984. 
However, the 
Secretary of State 
must also issue 
codes of practice in 
connection with the 
exercise of these 
powers by police 
officers.  Certain 
consultation must 
be undertaken.  A 
code comes into 
operation only if the 
Secretary of State, 
by order, so 
provides.  Such 
orders may only be 
made after the draft 
order has been laid 
before Parliament 
and approved by 
each House.  A 
failure on the part 
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of a police officer to 
comply with any 
provision of a code 
does not of itself 
render him/her 
liable to 
criminal/civil 
proceedings, 
although codes are 
admissible in 
evidence in such 
proceedings and 
any code appearing 
to a court/tribunal to 
be relevant must be 
taken into account:  
sections 66 and 67 
Police and Criminal 
Evidence Act 1984 

of a police officer to 
comply with any 
provision of a code 
does not of itself 
render him/her 
liable to 
criminal/civil 
proceedings, 
although codes are 
admissible in 
evidence in such 
proceedings and 
any code appearing 
to a court/tribunal 
to be relevant must 
be taken into 
account:  sections 
66 and 67 Police 
and Criminal 
Evidence Act 1984 

27. Must the 
searching police 
officer be a 
person of the 
same gender as 

Yes, but only if 
practicable:  section 
71 Criminal 
Investigation Act 
2006 

Yes, but only if 
practicable:  section 
71 Criminal 
Investigation Act 
2006 

Yes, if an outer 
search will involve 
running hands over 
the outer clothing of 
a person OR it is a 

Yes: 
section 32(7) Law 
Enforcement 
(Powers and 
Responsibilities) 

Not prescribed Not prescribed 
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the person 
being searched? 

strip search:  
Schedule 1, clauses 
6(6) and 9(9) 
Control of Weapons 
Act 1990 

Act 2002 

28. Are there 
prescribed rules 
for protecting 
children who 
are stopped and 
searched? 

No No Yes: 
Generally, for 
planned designation 
searches - must be 
conducted in the 
presence of a parent 
or guardian of the 
child.  If the child is 
mature enough to 
express an opinion 
and indicates that 
the presence of the 
parent or guardian 
is not acceptable to 
the child, the search 
must be conducted 
in the presence of 
an independent 
person who is 
capable of 

No No No 
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representing the 
interests of the child 
and who, as far as is 
practicable in the 
circumstances, is 
acceptable to the 
child.  If the child’s 
parent or guardian 
is not present and 
the search must be 
conducted without 
delay, the search 
must be conducted 
in the presence of 
an independent 
person who is 
capable of 
representing the 
interests of the child 
and who, as far as is 
practicable in the 
circumstances, is 
acceptable to the 
child; For searches 
that do not amount 
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to planned 
designation 
searches - must, if 
practicable in the 
circumstances, be 
conducted in the 
presence of:  a 
parent or guardian 
of the child or, if it 
is not practicable in 
the circumstances 
for a parent or 
guardian to be 
present, any person 
(whether this person 
is/is not a police 
officer) other than 
the police officer 
who is conducting 
the search:  
Schedule 1, clause 
11 Control of 
Weapons Act 1990 

29. Are there 
prescribed rules 

No No Yes: 
Generally, for 

No No No 
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for protecting 
mentally 
disabled people 
who are 
stopped and 
searched? 

planned designation 
searches - must be 
conducted in the 
presence of a parent 
or guardian of the 
person.  If that is 
not acceptable to 
the person, the 
search must be 
conducted in the 
presence of an 
independent person 
who is capable of 
representing the 
interests of the 
person and who, as 
far as is practicable 
in the 
circumstances, is 
acceptable to the 
person.  If the 
person’s parent or 
guardian is not 
present and the 
search must be 
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conducted without 
delay, the search 
must be conducted 
in the presence of 
an independent 
person who is 
capable of 
representing the 
interests of the 
person and who, as 
far as is practicable 
in the 
circumstances, is 
acceptable to the 
person; For 
searches that do not 
amount to planned 
designation 
searches - must, if 
practicable in the 
circumstances, be 
conducted in the 
presence of:  a 
parent or guardian 
of the person or, if 
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it is not practicable 
in the circumstances 
for a parent or 
guardian to be 
present, any person 
(whether this person 
is/is not a police 
officer) other than 
the police officer 
who is conducting 
the search:  
Schedule 1, clause 
12 Control of 
Weapons Act 1990 

30. Can another 
person/body 
revoke/cancel 
the 
prescription/ 
declaration/ 
authorisation? 

No No No For areas which are 
the target of an 
authorisation - yes, 
effectively 
(Supreme Court 
may order the 
Commissioner of 
Police/Deputy 
Commissioner of 
Police/Assistant 
Commissioner of 

No Yes. 
Secretary of State 
may cancel an 
authorisation:  
section 46(6) 
Terrorism Act 2000 
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Police to revoke an 
authorisation); 
Where the 
searching police 
officer invokes the 
stop and search 
powers - no:  
sections 87G and 
87N Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

31. Is the use of the 
stop and search 
powers 
required to be 
reported to the 
Minister/ 
Parliament? 
If so, how 
regularly? 

No No Yes. 
Chief 
Commissioner of 
Police is required to 
provide the 
following 
information to the 
Minister for 
inclusion in the 
annual report to 
Parliament:  the 
number of strip 

Yes. 
Ombudsman is 
required to “keep 
under scrutiny” the 
exercise of the 
powers conferred 
on police in Part 6A 
of the Act.  The 
Ombudsman may 
require the 
Commissioner of 
Police/any public 

Yes. 
Chief officer of 
police for each 
police force is 
required to prepare 
annual reports 
containing, among 
other things, 
information about 
the recorded 
searches which 
have been 

Yes. 
An independent 
reviewer, appointed 
by the Secretary of 
State, is required to 
report to the 
Parliament at least 
once every 12 
months about the 
operation of the 
Terrorism Act 2000 
(UK) and Part 1 of 
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searches conducted 
under section 10G 
during the financial 
year (as a total and 
also separately, in 
planned and 
unplanned 
designated areas); 
the number and type 
of weapons and 
dangerous articles 
found during 
searches in 
designated areas; 
the number of 
persons subjected to 
searches in 
designated areas 
and charged with 
offences against the 
Act in relation to a 
weapon or 
dangerous article 
found during the 
search; and any 

authority to provide 
information about 
the exercise of the 
powers.  The 
Commissioner of 
Police must ensure 
that the 
Ombudsman is 
provided with a 
report on any 
authorisation given 
under Part 6A, 
Division 3 (includes 
section 87D) or 
approval given 
under section 87N, 
the reasons for 
giving the 
authorisation/ 
approval and the 
powers used under 
the authorisation/ 
approval.  The 
Ombudsman is to 
include this 

conducted in the 
area to which the 
report relates, 
during the period to 
which it relates.  
The annual reports 
must include the 
total numbers of 
searches conducted 
each month for 
stolen articles, 
offensive weapons 
and other prohibited 
articles, and the 
total number of 
persons arrested in 
each month in 
consequence of 
these searches.  The 
annual reports must 
be submitted to the 
relevant police 
authority and the 
Secretary of State as 
soon as possible 

the Terrorism Act 
2006 (UK):  section 
36 Terrorism Act 
2006 
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other information 
requested by the 
Minister:  section 
10B Control of 
Weapons Act 1990 

information in 
his/her annual 
reports to the 
Parliament:  section 
87O Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

after the end of each 
financial year:  
sections 22 and 44 
Police Act 1996; 
and section 5 Police 
and Criminal 
Evidence Act 1984 

32. Is there a 
requirement to 
review the 
operation and 
effectiveness of 
the relevant 
legislative 
provisions? 

Yes: 
clause 6 The Bill; 
section 157(2A) 
Criminal 
Investigation Act 
2006 

Yes, as part of a 
general review of 
the Act: 
section 157(1) 
Criminal 
Investigation Act 
2006 

No Yes, as part of a 
general review of 
the Act: 
section 243 Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

No Yes: 
section 36 
Terrorism Act 2006 

33. If so, how, when 
and how often? 

Once, 5 years after 
commencement:  
clause 6 The Bill; 
section 157(2A) 
Criminal 
Investigation Act 
2006 

Once, 5 years after 
commencement:  
section 157(1) 
Criminal 
Investigation Act 
2006 

Not applicable Once, 3 years after 
commencement: 
section 243(2) Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

Not applicable Ongoing, at least 
once every 12 
months: 
section 36(4) 
Terrorism Act 2006 
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34. If so, by whom? Minister: 
clause 6 The Bill; 
section 157(2A) 
Criminal 
Investigation Act 
2006 

Minister: 
section 157(1) 
Criminal 
Investigation Act 
2006 

Not applicable Attorney General 
and Minister for 
Police: 
section 243(1) Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

Not applicable An independent 
reviewer appointed 
by the Secretary of 
State: 
section 36 
Terrorism Act 2006 

35. If so, must a 
report of the 
review be 
tabled in 
Parliament? 

Yes: 
clause 6 The Bill; 
section 157(2) 
Criminal 
Investigation Act 
2006 

Yes: 
section 157(2) 
Criminal 
Investigation Act 
2006 

Not applicable Yes: 
section 243(3) Law 
Enforcement 
(Powers and 
Responsibilities) 
Act 2002 

Not applicable Yes: 
section 36 
Terrorism Act 2006 
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APPENDIX 6 
ABSOLUTE NUMBERS AND RATES OF ATTEMPTED MURDER, MANSLAUGHTER AND MURDER 

OFFENCES INVOLVING THE USE OF WEAPONS IN WESTERN AUSTRALIA FROM 2000 TO APRIL 2010 

Reported Homicide Offences by Year where a weapon was involved 
Sum of Offences   Reported Calendar Year 
Group_1 Place_Group Region 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 
Attempted Murder    Dwelling             Metropolitan Region      5 13 8 11 15 7 4 2 1 3  
  Regional WA Region                              7 3 3 7 1 3 1 1 1 
 Non Dwelling     Metropolitan Region      8  1 1 7 6 3 4 5 2 1 1 
  Regional WA Region     3 2 4 1 6 1 2  3   
 Attempted Murder Total 16 16 20 22 30 18 11 10 7 5 2 
Manslaughter           Dwelling             Metropolitan Region      5 2 2 1 3 1 2  2   
  Regional WA Region     2 1 1 4 3  3 2 1 1  
 Non Dwelling     Metropolitan Region      4 1 5 5 14 7 4 3 1   
  Regional WA Region     3 2 1 2 4 4 3 1 1 2  
 Manslaughter Total 14 6 9 12 24 12 12 6 5 3  
Murder                     Dwelling             Metropolitan Region      12 11 17 15 20 4 10 13 10 13 9 
  Regional WA Region     8 4 7 4 4 12 9 3 9 7  
 Non Dwelling     Metropolitan Region      8 4 10 5 8 4 2 8 8 2 2 
  Regional WA Region     2 1 7 5 6 1 5 4 2 1 1 
 Murder Total  30 20 41 29 38 21 26 28 29 23 12 
  Grand Total 60 42 70 63 92 51 49 44 41 31 14 
Rate of Homicide Offences per 100,000 population where a weapon was involved    
   Reported Calendar Year 
Group_1 Place_Group Region 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 

Attempted Murder        Dwelling             
Metropolitan 
Region                       0.35 0.89 0.54 0.72 1.00 0.45 0.25 0.12 0.06 0.17 0.00 
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Regional WA 
Region                       0.00 0.00 1.57 0.67 0.67 1.53 0.22 0.63 0.21 0.20 0.20 

 Non Dwelling      
Metropolitan 
Region                       0.56 0.07 0.07 0.46 0.40 0.19 0.25 0.31 0.12 0.06 0.06 

  
Regional WA 
Region                       0.68 0.45 0.90 0.22 1.34 0.22 0.43 0.00 0.62 0.00 0.00 

 Attempted Murder Total 0.85 0.84 1.04 1.11 1.54 0.89 0.53 0.47 0.32 0.22 0.09 

Manslaughter               Dwelling             
Metropolitan 
Region                       0.35 0.14 0.14 0.07 0.20 0.06 0.13 0.00 0.12 0.00 0.00 

  
Regional WA 
Region                       0.46 0.23 0.22 0.89 0.67 0.00 0.65 0.42 0.21 0.20 0.00 

 Non Dwelling      
Metropolitan 
Region                       0.28 0.07 0.34 0.33 0.93 0.45 0.25 0.18 0.06 0.00 0.00 

  
Regional WA 
Region                      0.68 0.45 0.22 0.44 0.89 0.88 0.65 0.21 0.21 0.40 0.00 

 Manslaughter Total 0.75 0.32 0.47 0.61 1.23 0.59 0.58 0.28 0.23 0.13 0.00 

Murder                         Dwelling             
Metropolitan 
Region                       0.84 0.75 1.15 0.98 1.33 0.26 0.63 0.79 0.59 0.74 0.52 

  
Regional WA 
Region                       1.82 0.90 1.57 0.89 0.89 2.63 1.94 0.63 1.85 1.41 0.00 

 Non Dwelling      
Metropolitan 
Region                      0.56 0.27 0.68 0.33 0.53 0.26 0.13 0.49 0.47 0.11 0.11 

  
Regional WA 
Region                       0.46 0.23 1.57 1.11 1.34 0.22 1.08 0.84 0.41 0.20 0.20 

 Murder Total  1.60 1.05 2.13 1.46 1.95 1.04 1.26 1.33 1.33 1.02 0.53 
  Grand Total 3.20 2.21 3.63 3.18 4.71 2.53 2.38 2.08 1.88 1.38 0.62 
Notes:              
(a) The population figures used for WA Regions has been based on a "best fit" of police district boundaries to Local Government Area (LGA) boundaries. 
(b) The population estimates relate to usual residents and do not reflect the fluctuations caused at various times by “visitors” associated with entertainment, employment, recreation, shopping 
and tourism. 
Source: Population figures are sourced from the Australian Bureau of Statistics,  Regional Population Growth 1996-2006 and 2001-2009 (ABS Cat. No. 3218.0)  
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This is a signed version of the declaration commencing on 13 November 2009 and relating to 
the Narrogin Eagles Sporting Complex. 
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APPENDIX 14 

JOINT STANDING COMMITTEE ON DELEGATED 

LEGISLATION TERMS OF REFERENCE 

The following is an extract from Schedule 1 of the Legislative Council Standing Orders: 

“3. Joint Standing Committee on Delegated Legislation 

3.1 A Joint Delegated Legislation Committee is established. 

3.2 The Committee consists of 8 Members, 4 of whom are appointed from each House.  
The Chairman must be a Member of the Committee who supports the Government. 

3.3 A quorum is 4 Members of whom at least 1 is a Member of the Council and 1 a 
Member of the Assembly. 

3.4 A report of the Committee is to be presented to each House by a Member of each 
House appointed for the purpose by the Committee. 

3.5 Upon its publication, whether under section 41(1)(a) of the Interpretation Act 1984 or 
another written law, an instrument stands referred to the Committee for consideration. 

3.6 In its consideration of an instrument, the Committee is to inquire whether the 
instrument – 

(a) is authorized or contemplated by the empowering enactment; 

(b) has an adverse effect on existing rights, interests, or legitimate expectations 
beyond giving effect to a purpose authorized or contemplated by the 
empowering enactment; 

(c) ousts or modifies the rules of fairness;  

(d) deprives a person aggrieved by a decision of the ability to obtain review of the 
merits of that decision or seek judicial review;  

(e) imposes terms and conditions regulating any review that would be likely to 
cause the review to be illusory or impracticable;  or 

(f) contains provisions that, for any reason, would be more appropriately 
contained in an Act. 

3.7 In this clause – 
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“adverse effect” includes abrogation, deprivation, extinguishment, diminution, and a 
compulsory acquisition, transfer, or assignment; 

 “instrument” means – 

(a) subsidiary legislation in the form in which, and with the content it has, when it 
is published; 

(b) an instrument, not being subsidiary legislation, that is made subject to 
disallowance by either House under a written law; 

“subsidiary legislation” has the meaning given to it by section 5 of the Interpretation 
Act 1984.” 
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