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EXECUTIVE SUMMARY AND FINDING
REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION
IN RELATION TO THE

LEGAL PROFESSION (LAW LIBRARY FEES) RULES 2017

EXECUTIVE SUMMARY
1

The Legal Profession (Law Library Fees) Rules 2017 (Instrument) imposes 11 fee
categories for certain services offered at the new Law Library situated at the David
Malcolm Justice Centre. The services include photocopying, printing, document
delivery and interlibrary loans.

2

The Joint Standing Committee on Delegated Legislation (Committee) has been
provided with the rationale, including cost recovery information, for only five of the
11 fee categories. This is despite the requirements of Premier’s Circular 2014/01,
entitled ‘Subsidiary Legislation—Explanatory Memoranda’, and two formal requests
for the information.

3

The remaining six fee categories, for which the Committee has no rationale, all relate
to the Law Library’s document delivery service. These six fees are imposed by
rules 6(1)(a) and (b), 6(2), 6(3), 6(4) and 6(5) of the Instrument. Without vital
information for these six fees, the Committee is unable to perform its scrutiny function
in relation to the relevant rules in the time available.

4

Accordingly, the Committee is also unable to make any recommendations with respect
to the disallowance of the relevant rules of the Instrument.

FINDING
5

The Committee’s finding appears in the text at the page number indicated:

Page 7
Finding 1: The Committee finds that, because of the Government’s provision of
inadequate information, it is unable to perform its scrutiny function on behalf of the
Parliament in relation to rules 6(1)(a) and (b), 6(2), 6(3), 6(4) and 6(5) of the Legal
Profession (Law Library Fees) Rules 2017.
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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION
IN RELATION TO THE

LEGAL PROFESSION (LAW LIBRARY FEES) RULES 2017

1

REFERENCE AND PROCEDURE

1.1

The Legal Profession (Law Library Fees) Rules 2017 (Instrument) was published in the
Government Gazette on 13 January 2017. Upon that gazettal, the Instrument stood
referred to the Joint Standing Committee on Delegated Legislation (Committee).1 On
16 and 17 May 2017, the Instrument was tabled in the Legislative Assembly and
Legislative Council, respectively, and became subject to disallowance.

2

THE INSTRUMENT

2.1

On 1 July 2016, the Instrument’s empowering Act, the Legal Profession Act 2008 (Act),
was amended to facilitate the amalgamation of the Law Library at the Supreme Court
(operated by the Legal Practice Board) with the Department of Justice’s main library.
The new Law Library, at the David Malcolm Justice Centre, opened on 1 July 2016.
Consistent with its predecessor, the Law Library provides services to the judiciary,
government legal officers, members of the legal profession and other prescribed
persons.2 It is not open to the public.3

2.2

The purpose of the Instrument (replicated in Appendix 1) is to impose fees for certain
services offered at the Law Library, such as photocopying, printing, document delivery
and interlibrary loans. The Instrument imposes 11 fee categories—the same fees which
were charged by the previous Law Library.4

2.3

The Instrument was made by the Director General of the Department of Justice5
pursuant to regulations made under sections 596(1) and 596A of the Act, which provide
as follows:

1

Committee Term of Reference 10.5: Standing Orders of the Legislative Council Schedule 1, clause 10.5.

2

See Legal Profession (Law Library) Regulations 2016 reg 8.

3

See: <http://www.supremecourt.wa.gov.au/L/law_library.aspx?uid=5486-5815-1353-9760>.
30 October 2017.

4

Explanatory Memorandum, p 3.

5

Formerly the Department of the Attorney General, before machinery of government changes on 1 July
2017.

Viewed
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596.

Regulations

(1)

The Governor may make regulations for or with respect to any
matter or thing that is required or permitted by this Act to be
prescribed or necessary to be prescribed to give effect to
this Act.

…

596A. Law library
(1)

The State may establish and manage a law library for the use
of the judiciary, local lawyers and other prescribed persons.

(2)

Without limiting section 596, the Governor may make
regulations with respect to the provision, operation and
management of the law library, including —

(3)

(a)

access to and use of the law library; and

(b)

the terms on which persons may be given access to and
use of the law library facilities (including the payment
of fees); and

(c)

the borrowing of resources and the manner of securing
a resource if it has been loaned.

Regulations made for the purposes of subsection (2) may —
(a)

adopt wholly or partly any rules or administrative
procedure published by any person or body —
(i)

with or without
amendment; and

any

modification

or

(ii)

as in force at the time of adoption or as
amended from time to time;

or
(b)

2

provide for the making of rules or administrative
procedures by a person or body.
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2.5

The empowering regulation is regulation 14 of the Legal Profession (Law Library)
Regulations 2016:
14.

Rules

(1)

The Director General [of the Department of Justice] may, after
considering any advice from the committee [the Law Library
Advisory Committee6], make rules to administer the library
and any services provided by the library.

(2)

Subject to subregulation (3), the Director General must consult
with the committee if the Director General intends to make a
rule that is not in accordance with previous advice given by the
committee.

(3)

The Director General may not impose a fee of an amount that
exceeds the costs reasonably anticipated to be incurred in
providing a service without the agreement of the committee.

(4)

If rules include a fee being charged for a particular service,
the amount must be shown on the library website, as well as in
the rules.

3

THE COMMITTEE’S ROLE

3.1

When considering whether an instrument of delegated legislation is ‘within power’ of
the Act enabling it,7 the Committee:
carefully scrutinises fees imposed by subsidiary legislation to ensure
that the fees imposed are authorised by enacting legislation. One issue
it considers is whether a cost recovery model used by a government
department or agency provides a reasonable assurance that fees for
services do not over-recover the cost of providing the services for
which they are imposed.8

6

A committee established to advise the Director General on the management of the Law Library, including
‘the amount of any fee charged by the library for any service’: see Legal Profession (Law Library)
Regulations 2016 reg 7, in particular, reg 7(3)(d).

7

Committee Term of Reference 10.6(a): Standing Orders of the Legislative Council Schedule 1,
clause 10.6(a).

8

Parliament of Western Australia, Legislative Council, Joint Standing Committee on Delegated Legislation
(2013-17), Report 90, Energy Operators (Electricity Generation and Retail Corporation) (Charges)
Amendment By-Laws 2016, 17 November 2016, p 1.

3
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4

SCRUTINY OF THE INSTRUMENT

4.1

The Committee first scrutinised the Instrument at its meeting on 7 August 2017, during
which the Committee resolved to write to the Attorney General requesting further
information about the fees imposed by the Instrument. The Committee noted that the
Explanatory Memorandum explained that:
As the Department of the Attorney General [now the Department of
Justice] has not previously provided these services, the Director
General has been unable to fully assess the costs reasonably
anticipated to be incurred in providing photocopying, printing,
document delivery and interlibrary loans.9

4.2

This did not meet the requirements of Premier’s Circular 2014/0110 (Appendix 2), which
sets out the supporting documentation which must accompany instruments of delegated
legislation which come before the Committee for scrutiny. In particular, the Explanatory
Memorandum did not provide a rationale for the fees imposed by the Instrument,
including the cost recovery percentage achieved by each fee (see page 3 of the circular).

4.3

The Explanatory Memorandum also advised that the Director General had charged the
Law Library Advisory Committee11 with monitoring the cost of providing the library’s
services and to review the fees six months after they had been imposed.12 As nearly
seven months had passed since the substantive parts of the Instrument commenced
operation on 13 January 2017,13 the Committee wrote to the Attorney General on
9 August 2017 requesting an update of the cost recovery status of the fees by
6 September 2017.

4.4

The Attorney General only responded to the Committee on 21 September 2017,
although the letter was dated 8 September 2017. This letter informed the Committee
that the Law Library Advisory Committee had reviewed the fees which had been
charged in the period of 1 February 201714 to 31 July 2017. The letter did not satisfy the
concerns of the Committee because:


despite the Attorney General’s assertion that the fees are charged at ‘full cost
recovery’, two of the fee categories listed in the letter were cost recovering at

9

p 3.

10

The circular is entitled ‘Subsidiary Legislation—Explanatory Memoranda’.

11

See footnote 6.

12

p 3.

13

Instrument, rule 2.

14

Due to technical difficulties, the Law Library only began charging fees on and from 1 February 2017:
Hon John Quigley MLA, Attorney General, Letter, 8 September 2017, p 1.
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over 100 per cent and the remaining two fee categories were cost recovering at
various levels under 100 per cent


4.5

4.6

the letter did not provide any information about a further seven fee categories
imposed by the Instrument, namely by rules 6(1)(a) and (b), 6(2), 6(3), 6(4),
6(5) and 8(2).15

The Committee again wrote to the Attorney General on 11 October 2017 requesting:


an undertaking to reduce the two over-recovering fees to 100 per cent or a lower
level of cost recovery within six months of the undertaking



the provision of information about the cost recovery status of the remaining
seven fees imposed by the Instrument. The Committee’s staff had already
attempted unsuccessfully to obtain this fee information in time for the
Committee’s meeting on 9 October 2017. The letter warned that if the
information was not forthcoming, the Committee would be required to report
that fact to the Parliament.

In a response received on 24 October 2017, the Attorney General provided:


information which suggested that the two fee categories which were cost
recovering at over 100 per cent were actually cost recovering at less than
100 per cent



the cost recovery information for only one additional fee category16



an explanation that the remaining six fee categories (see Table 1 on page 6) had
not yet been charged by the new Law Library and, therefore, no cost recovery
information existed for those fees.17

4.7

The Committee gave notice of motion to disallow the Instrument in the Legislative
Council on 15 August 2017 in order to preserve the Parliament’s ability to disallow the
Instrument.18 Under Legislative Council Standing Order 67, the disallowance motion is
due to be debated in that House by 9 November 2017 at the latest. This time constraint
has prevented the Committee from continuing its requests for evidence of the cost of
providing the services listed in Table 1 on page 6.

15

Hon John Quigley MLA, Attorney General, Letter, 8 September 2017.

16

That fee category was cost recovering at less than 100 per cent.

17

Hon John Quigley MLA, Attorney General, Letter, 24 October 2017.

18

Pursuant to section 42 of the Interpretation Act 1984.
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5

INADEQUATE FEE INFORMATION

5.1

While the Committee was prepared to accept the accuracy of the cost recovery
information which was provided by the Attorney General in his two letters, the
Committee could not accept the fact that the Law Library Advisory Committee, the
Director General, and by extension, the Attorney General, are not aware of the cost
recovery status of the following six fee categories which have been imposed by the
Instrument:

Table 1: Remaining six fee categories for which there is no cost recovery information
No.

Description of fee

Fee

Rule

1.

Document delivery service—via post

$1.10 per page
(plus postage)

6(1)(a)

2.

Document delivery service—via fax

$3.30 per page

6(1)(b)

3.

Document delivery service—via post (regional user)

$0.55 per page
(plus postage)

6(2)

4.

Document delivery service—via fax (interstate user)

$4.40 per page

6(3)

5.

Document delivery service—minimum fee

$5.50

6(4)

6.

Document delivery service—research fee19

$11

6(5)

5.2

The above fees have been imposed by the Instrument and are currently payable upon a
user’s request for the relevant document delivery service. Therefore, in the Committee’s
view, a costing methodology for each of these fees should have been in place to assist
the Government in formulating the amount of each fee prior to the Instrument being
made by the Director General. The existence of such a methodology should not depend
on whether the fees have actually been charged. The lack of fee information for these
six fees suggests that a costing methodology does not exist.

5.3

The Parliament, and the public which it represents (particularly those people who can
expect to incur the fees in question) has a right to expect that the Government will
impose fees for services via delegated legislation only after the cost of providing those
services has been calculated with an accurate costing methodology. This is also the case
for fees which are being imposed for the first time by the administering government
agency. Consistent with this approach, the Auditor General has stated that:

19

To be applied when, in the librarian’s opinion, the research required is likely to take longer than 90 minutes:
Instrument rule 6(5).
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To achieve cost recovery, agencies need to first establish the scope of
the services provided by the fee and then cost their services to a
reasonable level of accuracy. This is not always a simple exercise and
agencies endeavour to balance the administrative effort involved
against the revenue raised by each fee. However, such an approach
needs to be reconciled with government and the public’s expectation
that fee calculations are materially accurate.20
6

CONCLUSION

6.1

The Act and regulation 14 of the Legal Profession (Law Library) Regulations 2016
authorises and contemplates the imposition of fees, via the making of rules, for services
rendered by the Law Library. Due to the absence of information for six of the 11 fees
imposed by the Instrument, the Committee is unable to make a judgment on whether
these fees are a genuine attempt to recover the cost of providing the associated services.
Therefore, the Committee cannot determine whether the six fees in question are
authorised by the empowering provisions.

6.2

The Committee has not received the information it requires to scrutinise the fees
imposed by rules 6(1)(a) and (b), 6(2), 6(3), 6(4) and 6(5) of the Instrument. It is,
therefore, unable to perform its scrutiny function in relation to those rules in the time
available.

Finding 1: The Committee finds that, because of the Government’s provision of
inadequate information, it is unable to perform its scrutiny function on behalf of the
Parliament in relation to rules 6(1)(a) and (b), 6(2), 6(3), 6(4) and 6(5) of the Legal
Profession (Law Library Fees) Rules 2017.

6.3

Accordingly, the Committee is also unable to make any recommendations with respect
to the disallowance of the relevant rules of the Instrument.

_______________________
Hon Robin Chapple MLC
Deputy Chair
7 November 2017
20

Office of the Auditor General, Second Public Sector Performance Report 2010, Report 12, Government of
Western Australia, Perth, 24 November 2010, p 5.
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13

Joint Standing Committee on Delegated Legislation
Date first appointed:
15 June 2017
Terms of Reference:
The following is an extract from Schedule 1 of the Legislative Council Standing Orders:
'10.

Joint Standing Committee on Delegated Legislation

10.1

A Joint Standing Committee on Delegated Legislation is established.

10.2

The Committee consists of 8 Members, 4 of whom are appointed from each House. The Chair must be a Member of
the Committee who supports the Government.

10.3

A quorum is 4 Members of whom at least one is a Member of the Council and one a Member of the Assembly.

10.4

(a) A report of the Committee is to be presented to each House by a member of each House appointed for the
purpose by the Committee.
(b) Where a notice of motion to disallow an instrument has been given in either House pursuant to recommendation
of the Committee, the Committee shall present a report to both Houses in relation to that instrument prior to the
House's consideration of that notice of motion. If the Committee is unable to report a majority position in regards to
the instrument, the Committee shall report the contrary arguments.

10.5

Upon its publication, whether under section 41(1)(a) of the Interpretation Act 1984 or another written law, an
instrument stands referred to the Committee for consideration.

10.6

10.7

In its consideration of an instrument, the Committee is to inquire whether the instrument (a)

is within power;

(b)

has no unintended effect on any person's existing rights or interests;

(c)

provides an effective mechanism for the review of administrative decisions; and

(d)

contains only matter that is appropriate for subsidiary legislation.

It is also a function of the Committee to inquire into and report on (a)

any proposed or existing template, pro forma or model local law;

(b)

any systemic issue identified in 2 or more instruments of subsidiary legislation; and

(c)

the statutory and administrative procedures for the making of subsidiary legislation generally, but not so as

to inquire into any specific proposed instrument of subsidiary legislation that has yet to be published.
10.8

In this order"instrument" means (a) subsidiary legislation in the form in which, and with the content it has, when it is published;
(b) an instrument, not being subsidiary legislation, that is made subject to disallowance by either House under a
written law;
"subsidiary legislation" has the meaning given to it by section 5 of the Interpretation Act 1984'.
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