26 June 2020
Hon Dr Sally Talbot MLC
Chair, Standing Committee on Legislation
Legislative Council Committee Office
Parliament House
4 Harvest Terrace
WEST PERTH WA 6005
Dear Dr Talbot
Submission – Inquiry into the Work Health and Safety Bill 2019
The Master Builders Association Western Australia (Master Builders) welcomes the opportunity
to provide a submission to the Inquiry into the Work Health and Safety Bill 2019.
Master Builders and its members hold serious concerns about the proposed new offences set out
in Part 2 of the Work Health and Safety Bill 2019 (Bill) currently before the Legislative Council. In
summary, Master Builders considers that the proposed new offences set out in sections 30A, 30B
and 31 of the Bill:
•

are not required, given workplace fatalities can already be prosecuted under the law;

•

are neither underpinned by any demonstrated need, nor backed by any evidence that
they will serve to reduce workplace deaths;

•

will have an adverse impact on safety, being inconsistent with work health and safety
philosophy and practice and encouraging defensive strategies;

•

take the focus away from the need for a proactive approach and collaboration on safety,
prior to and in order to prevent, a workplace fatality from occurring;

•

extend considerably further than what is considered appropriate, or can reasonably be
expected, in relation to management of risk and liability;

•

are exclusionary in nature, excluding employees and breaking the chain of safety that has
seen significant improvements around the country over the past decade;

•

bring consequences for business and the broader community that we consider have not
been properly considered, in the absence of consultation; and

•

raise legal and justice issues regarding the applicable thresholds for a prosecution,
privilege against self-incrimination, the availability of defences, the relevant court to hear
a charge, the appropriate prosecutor, and the legal assistance available to accused
persons charged with the offences.

The concerns we hold go to the fundamental nature of the proposed laws themselves, their
purpose, their impact across industry sectors, the manner in which they will be implemented, and
the rights and procedural fairness afforded to an accused charged under them.
It is Master Builders’ strong view that legislative and policy reform should be evidence-based and
fit for purpose. Not only do we consider the introduction of new offences to be unwarranted and
unsubstantiated, Master Builders is deeply concerned that the laws will have a significantly
detrimental effect on safety in workplaces.
Master Builders unequivocally agrees that no deaths should occur in the workplace. However,
drawing on our extensive knowledge and direct involvement in workplace safety, we strongly
disagree with the contention that the proposed industrial manslaughter laws will achieve that aim.
Master Builders instead fully supports a proactive education and regulatory program to see
meaningful change and support the cooperative approach required to achieve safety outcomes.
Accordingly, Master Builders considers that the proposed offences should not become law, and
provides the following recommendation for the Standing Committee on Legislation’s
consideration:
MASTER BUILDERS’ RECOMMENDATION:
That the proposed Industrial Manslaughter offences set out in sections 30A, 30B and 31 of the Bill
be rejected in full, the current offences set out in the OSH Act be maintained, and the Government
and WorkSafe engage with the business community in a collaborative dialogue regarding positive
initiatives to improve safety and protect all workers.

Please find enclosed Master Builders’ detailed submission setting out the rationale for our
concerns.
Should you have any queries or wish to discuss this submission, please contact Ms Cathryn Greville,
Head of Legal, Advocacy & Professional Services, or myself.
Yours sincerely

John Gelavis
Executive Director
Encl.
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1. Introduction
Master Builders Western Australia (Master Builders) appreciates the opportunity to make a
submission to the Standing Committee on Legislation’s ‘Inquiry into the Work Health and Safety
Bill 2019’ (Inquiry).
Master Builders makes this submission on behalf of our members, informed by the input and
expertise of safety specialists, advisors, site managers, directors, business owners, workers and
professionals engaged in worksite safety matters across the whole of the industry.

1.1 Master Builders’ Role
Master Builders is a 120-year old peak industry association representing the interests of the civil,
commercial and residential building and construction industry. Master Builders exists to promote
excellence and best practice and to support growth in the building and construction industry, an
industry that provides significant contributions to the economy and community.
Master Builders provides:
•

support, advocacy and professional services directly to members across a range of
specialties;

•

training and professional development opportunities for those in the industry;

•

representation for the industry directly with Government and public sector agencies;

•

a conduit for information-sharing, keeping members informed on a range of important
matters for both business and the State;

•

a forum for members to share and exchange ideas and innovation;

•

industry-specific standard form contracts for use across the residential, commercial and
civil construction sectors;

•

an appointed arbitration and adjudication nominating function for dispute resolution
processes;

•

research and advice on a range of matters affecting the industry including policy and
legislative reform proposals; and

•

opportunities to celebrate best practice and commitment to quality and safety. 1

The building and construction industry is a $24 billion sector and one of Western Australia’s
largest industries. Employing 121,124 people or 8.9% of the State’s workforce, the sector brings
in 9.1% of the gross state product. Over 40% of the State’s apprentices and approximately 40,000
(18%) of the State’s 220,000 small businesses are employed in the building and construction
industry, comprising the largest small business sector in WA. In fact, 98% of businesses in the
building and construction industry are small businesses.
With almost 1600 members across Western Australia, and metropolitan and regional staff and
representation throughout the State, Master Builders’ membership comprises builders, principal

1

For further information on Master Builders WA, please refer to our website at https://www.mbawa.com/
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contractors, sub-contractors, manufacturers, suppliers, engineering businesses, government
bodies, kindred industry groups, apprentices, students and other industry professionals including
legal, alternative dispute resolution and surveying practitioners.
Our Members carry out building and construction work throughout Western Australia in
commercial construction, residential construction, resource construction and civil construction.
Master Builders is also a member of the broader Master Builders movement which comprises
autonomous Master Builder Associations in each State and Territory and Master Builders
Australia. Collectively, the Master Builders movement represents over 32,000 businesses
nationwide.2 This gives us access to data, expertise and first-hand experience throughout
Australia, which further informs the association’s work.

1.2 Commitment to Safety
Master Builders has a deep and long-standing commitment to safety outcomes. We have been at
the forefront of advocacy for safety standards, enacting safety and incident prevention initiatives
and improving safety awareness and training.
Master Builders provides ongoing support for businesses operating in the civil, commercial and
residential construction arenas to develop and maintain safe work practices, including through:
•

in-house safety advice, assessments, inspections and compliance documentation;

•

safety mentoring;

•

advocacy and representation in safety matters;

•

nationally recognised, safety specific training, provided through our status as a Registered
Training Organisation;

•

a dedicated Safety Committee of workplace health and safety (WHS) experts that informs
our safety work; and

•

liaison with safety regulators and experts.

Master Builders represents the industry on safety
Construction Industry Safety Advisory Committee
Construction Safety Alliance (WACSA). We regularly
responses to WorkSafe WA and Safe Work Australia
guidelines and risk mitigation initiatives.

forums and committees, such as the
(CISAC) and the Western Australian
liaise with and provide expertise and
on safety matters including standards,

Further, Master Builders runs annual Safety Awards to recognise best practice and outstanding
commitment to safety outcomes in a public forum.
This multi-faceted approach to our safety function means that Master Builders deeply
understands what is and is not effective in the industry and places us in an excellent position to
advise on how to genuinely achieve positive safety outcomes.

2

Master Builders Australia, https://www.masterbuilders.com.au/About-Us/Who-we-are
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1.3 Industry Adaptability to Safety Risks
The building and construction industry is particularly well placed to quickly adapt to safety risks
that arise and to implement new safety protocols. This is due to the considerable experience and
expertise within the industry in relation to safe work practices, risk identification and risk
minimization. Both as an association representing members, and through member businesses
operating within the industry, we apply expertise to work with stakeholders and regulators to
identify and implement appropriate methods to minimize safety risks.
For example, Master Builders and its members’ commitment to safety and ability to adapt to
safety risks on an ongoing and efficient basis is demonstrated in the essential work conducted
throughout COVID-19 to ensure the industry could continue to operate in a safe manner. The
industry was able to operate throughout the lockdown period, safely and in line with hygiene
protocols and social distancing measures, to ensure the health of safety of everyone involved as
well as the community, hence play an important role in stopping the spread of the pandemic.
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2. Background
2.1 The Nature of Safety Practice
At the outset, it is important to note that safety practice has come a long way from where it was
decades ago. As an association providing direct support and expertise to members, we have
witnessed a significant increase in general knowledge and awareness of workplace safety risks
and demonstrated commitment of a large portion of the industry to wanting to operate safely.
From this vantage point, Master Builders has seen the nature of safety practice and operations
change significantly over the past two decades to a considerably more collaborative and proactive
culture. Safety behaviours at all levels have improved. We see, at a broad level, members applying
a collaborative approach embedded in safety culture and demonstrated intention to take safety
seriously and not accept risky behaviours. Focus is on identifying critical risk, implementing
effective controls and leaders supporting businesses by being active in the field and giving
employees and contractors the courage to speak up and stop unsafe acts.
There is certainly more to be done, and Master Builders fully supports positive improvements to
safety and a cooperative approach in achieving safety improvements.
The Inquiry represents an important (and timely) opportunity to take a broad view of workplace
safety, and assess whether new laws are required, appropriate or will have a positive effect on
safety outcomes if introduced.
Rational, logical policy development in the safety arena is what is needed.
It is critical that Parliament gets this right, both in the interests of safety and for the consideration
of fundamental legal and justice principles. The proposed laws affect safety onsite for all workers,
directors, CEOs etc, who need to work together in a collaborative manner to proactively identify
and address safety risks. In Master Builders’ view, safety culture is central to enabling this to
occur.

2.2 Strong Concern – Part 2 WHS Bill
Given the association’s long history dealing with safety matters in the building and construction
industry, Master Builders is deeply concerned about the proposed offences set out in sections
30A, 30B and 31 of Part 2 of the Work Health and Safety Bill 2019 (WHS Bill) introduced into the
Legislative Assembly on 27 November 2019 (Industrial Manslaughter).
Master Builders unequivocally agrees that no deaths should occur in the workplace. However,
drawing on our extensive knowledge and direct involvement in workplace safety, Master Builders
strongly disagrees with the contention that the proposed Industrial Manslaughter laws will
achieve that aim.
Not only do we consider the introduction of new offences of Industrial Manslaughter to be
unwarranted and unsubstantiated, Master Builders is deeply concerned that the laws will have a
significantly detrimental effect on safety in workplaces.
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We are also extremely disappointed about the lack of consultation by the government both prior
to the announcement of its intention to introduce these new laws in August 2019, and prior to
the introduction of the Bill.
Master Builders’ concerns and the rationale behind our concerns is detailed below.
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3. Proposed New Industrial Manslaughter Offences
The proposed industrial manslaughter laws are set out in Part 2, sections 30A and 30B of the Bill.
Section 31 uses the same drafting as 30B in relation to non-fatal injuries or death.
The Bill proposes two classes of industrial manslaughter offences:
(i)

‘Criminal offence’ (section 30A) carrying a penalty of up to 20 years imprisonment and
fines of up to $5 million for individuals and $10 million for body corporates; and

(ii) ‘Simple offence’ (section 30B) carrying a penalty of up to 10 years imprisonment and fines
of up to $2.5 million for individuals and $5 million for body corporates.
The Explanatory Memorandum to the Bill refers to the McGowan Government’s decision to
‘introduce offences of industrial manslaughter ‘to ensure that deaths at the workplace, caused by
the conduct of PCBUs and officers of PCBUs, are met with substantial penalties.’3
It is Master Builders’ understanding from the Government’s statements to date on the topic, that
it considers the current laws to be insufficient in terms of capture and monetary penalties, that
there should be a prohibition on insurance for monetary penalties, and that workers
compensation premiums are too high, for example in the agricultural sector, which the
Government considers demonstrates safety culture is inadequate.4
Master Builders strongly opposes the proposed reforms for a variety of reasons relating to safety
culture and practice, operations, legal and justice concerns.

3

Explanatory Memorandum – Work Health and Safety Bill 2019,
https://www.parliament.wa.gov.au/Parliament/Bills.nsf/8F320741B83643A8482584BF000CF89B/$File/EM%2B155-1.pdf
4

Government of Western Australia, Media Statement, ‘McGowan Government to hold urgent Farm Safety Summit’ (11
May 2020) https://www.mediastatements.wa.gov.au/Pages/McGowan/2020/05/McGowan-Government-to-hold-urgentFarm-Safety-Summit.aspx
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4. Legislative Change is not Required
Firstly, Master Builders opposes the proposed reforms because legislative change in the area of
workplace fatalities is not required, and there is no evidence in support of the proposal to
introduce new laws. Negligence which contributes to injury or death on a work site should be
dealt with by the justice system, however that is already available under our current laws.

4.1 Industrial Manslaughter already Exists
Provisions already exist under both the Occupational Safety and Health Act 1984 (WA) (OSH Act)
and the Criminal Code (WA) to prosecute both employers and employees for negligence that
contributes to injury or death in the workplace, including the imposition of jail sentences.
The additional offences of Industrial Manslaughter constitute a duplication of existing laws, in
circumstances where the Government only 12 months earlier increased the penalty for workplace
fatalities to penalties higher than the national model.5 Under the OSH Act, individuals currently
face 5 years’ imprisonment and fines up to $680,000; and body corporates currently face fines up
to $3.5 million, where found responsible for a fatality in the workplace.
Master Builders considers that these existing safety laws appropriately respond to fatalities at a
workplace. In any event, given that the 2018 changes have not yet had time to run, it is impossible
to consider the effectiveness of those changes at this time. No logical justification has been put
forward by the Government for changing the law so soon.
Under the Criminal Code, a person responsible for workplace death can also be prosecuted and
face significant jail time up to life imprisonment.
Therefore, given the laws already in existence, questions are raised as to the role of the regulator
in applying them in carrying out regulatory functions:
Criminal penalties are only as effective as a regulator's willingness to pursue them.
Perhaps a more important question for advocates of criminal punishment in health and
safety to consider is not the level of penalty or the type of offence, but rather the
willingness and capacity of a regulator to pursue them – might that be the problem?6
A law firm partner practicing in this area has commented on the move to new WHS laws around
the country as follows:
Governments have introduced these industrial manslaughter laws to be stronger and
tougher on health and safety breaches. But it’s a curious thing, because the laws were
already tough enough, as they were, to deal with the most serious of breaches. And hardly
any prosecutions or enforcement actions have been brought by the state regulators. So, in
fact, the real issue has either been that conduct is not so egregious that these new laws
5

Changes to the penalties in the OSH Act came into effect in October 2018, increasing penalties to fines of up to $3.5mill
and imprisonment terms from 2 to up to 5 years.
6 Smith,

Greg, ‘Industrial Manslaughter in Western Australia: What is the issue we are trying to address?’, 6 September 2019,
Wayland Legal, https://www.waylandlegal.com.au/post/industrial-manslaughter-in-western-australia-what-is-the-issuewe-are-trying-to-address
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are needed, or there is terrible conduct out there, but the existing laws need to be properly
enforced.7
It is noted that New South Wales considered the introduction of Industrial Manslaughter laws last
year, however decided that the focus should be on targeting risky work practices rather than
prosecutions for Industrial Manslaughter.8

4.2 Lack of Evidence in support of Industrial Manslaughter
There is simply no evidence that the proposed laws set out in sections 30A, 30B and 31 will make
Western Australian workplaces safer. Master Builders is not aware of any evidence available that
supports the contention broadly that Industrial Manslaughter has a deterrent effect or improves
safety in workplaces. As was stated over a decade ago:
…simply having the offence of industrial manslaughter on the statute books cannot by
itself lower workplace death rates.9
Law societies or representative of lawyers who have made submissions on the issue of Industrial
Manslaughter have said it is unnecessary due to the existing laws in place already.10
To the contrary, industry expertise and other jurisdictions show that Industrial Manslaughter
leads to poorer work health and safety (WHS) outcomes.
Industrial Manslaughter is in place in Australian Capital Territory, Queensland, Northern Territory
and most recently, Victoria. If it was an effective deterrent, we would expect to see a decline in
the rates of serious injury claims following introduction of Industrial Manslaughter.
Having been in place for 15 years and 11 years respectively, the ACT and UK each provide us with
over a decade of data to assess effectiveness in this way.
The ACT was the first Australian jurisdiction to introduce industrial manslaughter in 2004, yet the
ACT’s serious injury claim rates are higher than the national average11, higher than WA12, and was
above average consistently for the 4 years from 2012/13 to 2016/17. Longer term rates of serious
injuries in the ACT declined only in line with the national average (ie jurisdictions without
Industrial Manslaughter) from 2004/05 to 2012/13 and have plateaued over the past 4 years.

7

Bell, Steve, partner of Herbert Smith Freehills practising in WHS law, quoted in Donaldson, Craig, ‘Industrial
manslaughter: the state of the nation, OHS Professional, AIHS (March 2020), p 19.
8

Refer to Keoghan, Sarah, ‘NSW rejects industrial manslaughter laws as ‘little more than a catchy title’, The Sydney Morning
Herald (13 October 2019).
9

Sarre, Rick and Jenny Richards, ‘Responding to Culpable Corporate Behaviour – Current Developments in the Industrial
Manslaughter Debate’ Flinders Journal of Law Reform (2005) 93-111, at 110.
10

See for example, Law Council of Australia, Submission to the framework surrounding the prevention, investigation and
prosecution of industrial deaths in Australia, Senate Education and Employment Reference Committee (30 May 2018);
Smith, Greg, ‘Why I do not support industrial manslaughter’, 7 November 2019, Wayland Legal,
https://www.waylandlegal.com.au/post/why-i-do-not-support-industrial-manslaughter
11

6.5 claims per million hours worked compared to the national average of 5.6. Safe Work Australia (2019) Work-related
injury fatalities – Key WHS statistics Australia 2019.
12

WA’s rate is 5.5 claims per million hours worked. Safe Work Australia (2019) Work-related injury fatalities – Key WHS
statistics Australia 2019.

10 | P a g e

In the UK, since the introduction of industrial manslaughter in 200813, a significant number of
prosecutions have been brought, yet fatality rates have remained relatively flat. The largest
reduction in fatalities occurring prior to the law taking effect.14 Despite a significant number of
prosecutions brought, Industrial Manslaughter has not been effective in reducing workplace
fatalities in the UK.
Neither the Boland Review nor the State Government’s Ministerial Advisory Panel inquiry could
identify any evidence of the success of IM laws. In Master Builders’ view, Industrial Manslaughter
simply does not provide the ‘deterrent’ effect anticipated by the Government.

4.3 Previous Reviews of WHS Laws in Western Australia
The new proposed offences of Industrial Manslaughter have neither been recommended in
Western Australia itself, nor have they been discussed in any detail. In reference to the
‘Consultation’ section of the Explanatory Memorandum, it is noted that:
•

National consultation cited to have been undertaken in 2008-09 around the model work
health and safety laws took place a considerable time ago on laws which were
subsequently not adopted in Western Australia.

•

State-based consultation by the Ministerial Advisory Panel for Work Health and Safety
Reform in 2017-18 led to a detailed report that did not recommend the introduction of a
new offence of Industrial Manslaughter.

•

A two-month consultation period following the report of the Ministerial Advisory Panel in
July and August 2018 – which saw the delivery of 66 submissions comprising more than
600 pages of comment – led ultimately to amendments to the OSH Act to increase
maximum penalties for the existing offence of causing a workplace fatality to $2.7 million
and from 2 to 5 years’ imprisonment (a change which has not yet had time to run, and has
not yet seen prosecutions run through).

Further, Master Builders notes that the Boland Review released in December 2018 was a review
into the federal model WHS laws, which do not apply in Western Australia. Accordingly, the
Boland review did not consult on the application of an additional offence of Industrial
Manslaughter in Western Australia, nor did Western Australian organisations necessarily provide
a submission or otherwise engage in discussion on laws which do not apply in this jurisdiction.

13

Through the commencement of the Corporate Manslaughter and Corporate Homicide Act 2007 (UK), introduced in 2008,
which allows for significant penalties to be imposed on corporations where a fatality arises out of a gross breach of their
duty of care.
14

Health and Safety Executive (2019) Workplace fatal injuries in Great Britain, 2019.
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5. Adverse Impact on Workplace Safety
Not only is there a lack of evidence proving Industrial Manslaughter offences are effective in
changing behavior or safety outcomes, but the proposed laws stand to adversely impact
workplace safety in a number of ways.

5.1 Inconsistency with WHS philosophy
Industrial Manslaughter as a concept can be said to be ‘inconsistent with the philosophy of WHS
legislation, where culpability is established by unlawful exposure to risk of death, injury or illness,
rather than by the final consequences of that exposure.’15
The underlying theme of WHS law based on the Robens model is that ‘duties are held by all
persons at the workplace. To impost significant jail terms on offers of companies undermines this
principle.’16
Effectively, Industrial Manslaughter runs contrary to the ethos of promoting safety in a positive
light and takes the focus away from grass roots understanding and ingrained approaches to safe
work practices. For example, Industrial Manslaughter provisions ‘emphasise punishment
following a tragic event, rather than consideration and removal of risk, which confuses the
overarching safety message.’17
We have long been working on the basis that safety is everyone’s responsibility, and a
collaborative approach achieves best safety outcomes.
Safety is a shared responsibility, lived on-the-ground, every day. Safe work practices are a
collaborative effort and must be constantly observed and enforced18 to identify and fix safety risks
before catastrophic damage occurs. It is this collaborative approach which has seen a 62 per cent
drop in workplace fatalities in Australia over the past decade.19
Master Builders agrees with the position that the primary purpose of WHS legislation is to create
safer workplaces, not criminal punishment. Criminal punishment is only valid in the context of
WHS legislation to the extent that it improves health and safety outcomes.20

15

Australian Government, Department of Jobs and Small Business, Submission to the Senate References Committee on
Education and Employment, Inquiry into the framework surrounding the prevention, investigation and prosecution of
industrial deaths in Australia, page 9, para 55.
16

Taylor, Robert, Barrister with 35 years’ experience practising in and representing plaintiffs and defendants in a wide range
of jurisdictions, quoted in Donaldson, Craig, ‘Industrial manslaughter: the state of the nation, OHS Professional, AIHS (March
2020), p 19.
17

Page 9, para 56.

18

See for example, Orr v Hunter Quarries Pty Limited [2019] NSWDC 634, per Russell SC DCJ.

19

From 3 deaths per 100,000 workers in 2007 to 1.1 in 2018. In WA, workplace fatalities sit marginally below the national
average at 1 death per 100,000 workers. Safe Work Australia (2019) Work-related injury fatalities – Key WHS statistics
Australia 2019.
20

Smith, Greg, ‘Industrial Manslaughter debate’ Australasian
https://www.amsj.com.au/industrial-manslaughter-debate/

Mine

Safety

Journal

(November

2019)
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5.2 Risk to Safety Culture
Master Builders is concerned that the proposed offences will not only fail to improve safety
outcomes but stand to have a significantly detrimental effect on safety in workplaces.
Our consultations reveled overwhelming concern amongst safety experts that the introduction of
the proposed new offences will prove to be counter-productive to safety, destroying safety
culture and practice and posing significant and unintentional consequences across industry and
the community. This view is held within both operational WHS and legal sectors.21
For example, the following problems arise with using criminal prosecution as a tool in WHS
management:
•

There is no evidence it will produce safer outcomes;

•

It unfairly and disproportionately targets small business;

•

It diminishes, if not completely removes, all reasonable opportunities for learning from
the incident;

•

It excludes the families of the victims; and

•

It is a tool that can be used to avoid genuine executive liability. 22

It must be acknowledged that whilst the underlying intention may be to improve safety, the
proposed laws are not focused on safety outcomes and fail to appreciate the critical impact of
safety culture in workplaces across industries and occupations.
By ‘safety culture’ we mean the usual way in which people operate, on a day-to-day basis,
according to their general customs, beliefs and approaches to keeping each other safe. Because
safety is everyone’s responsibility, safety culture is an essential element to putting safety into
practice in a lived and meaningful way for everyone involved in a workplace. It means
collaborating, cooperating and coordinating with each other in a way that sees safety as an
integrated consideration in all aspects of how a business or workplace functions.
To the contrary, Industrial Manslaughter laws that break the chain of safety between employers
and employees erodes the collaborative intention to improve safety in a genuine, practical,
positive way at the coalface.

5.3 Defensive Strategies
We have seen Industrial Manslaughter engender excessive legalism and a ‘blame’ culture where
employers and workers focus on defending themselves rather than working cooperatively to

21

See for example, Smith, Greg, ‘Why I do not support industrial manslaughter’, 7 November 2019, Wayland Legal,
https://www.waylandlegal.com.au/post/why-i-do-not-support-industrial-manslaughter, citing Inquest into death of Jorge
Alberto Castillo-Riffo (2014), Coroner’s report delivered 1 November 2018, Inquest Number 9/2018 (2071/2014) and Dekker,
S (2010) ‘Pilots, Controllers and Mechanics on Trial: Cases Concerns and Countermeasures’, International Journal of Applied
Aviation Studies, Volume 10, No 1, paras 7-8.
22

Smith, Greg, ‘Why I do not support industrial manslaughter’, 7 November 2019, Wayland Legal,
https://www.waylandlegal.com.au/post/why-i-do-not-support-industrial-manslaughter
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achieve safety outcomes.23 This shifts the focus to paper-based legal defences for incidents,
thereby discouraging reporting and proactive analysis of incidents.
In Western Australia, concern was recently expressed by the Coroner about the lack of willingness
of those at fault to give a full and honest account of events.24
This ‘blame culture’ is also evident in other areas of WHS. For example, a 2017 academic report
found that safe work methods statements (SWMS) are often used for legal and corporate risk
management, eroding the primary purpose as tool to ensure high risk work carried out safely.25
South Australian state Coroner Mark Johns has questioned the value of criminal prosecution for
fatal industrial accidents more broadly, stating26:
“One of the recommendations pressed upon me by the CFMEU in its submissions was that
consideration should be given to the introduction of a new offence of industrial
manslaughter in the WHC Act 2012 and that Inquests should be mandatory. The present
case has demonstrated that the present laws relating to prosecution for workplace injuries
cause defensive litigious strategies on the part of employers and regulators. To raise the
stakes even higher by the introduction of an indictable offence such as manslaughter
would only exacerbate those tendencies. Those tendencies are not conducive to the public
exposure and bringing to light of the full facts surrounding an industrial tragedy…”
Neither safety improvements nor justice is not served by a lack of willingness by those at fault to
give a full and honest account of events following a safety incident.27
To improve safety outcomes, the focus must be on practical safety measures. Mere punishment
after the event is too late to save lives.

23

See for example, comments by South Australian State Coroner Mark Frederick Johns, Inquest into death of Jorge Alberto
Castillo-Riffo (2014), Coroner’s report delivered 1 November 2018, Inquest Number 9/2018 (2071/2014) at paras 36.1 and
36.2. This tendency has also been found in academic research on safe work methods statements – refer to Australian
National University report, Safe work Method Statements, 21 February 2017 at page iii.
24

Coroner’s Court of Western Australia, Inquest into the Death of Sean Morgan-Smith (761/2015), Record of Investigation
into Death, 27 May 2019, Ref 22/19 per Coroner Sarah Linton.
25

Australian National University report, Safe work Method Statements, 21 February 2017 at page iii.

26

State Coroner Mark Frederick Johns, Inquest into death of Jorge Alberto Castillo-Riffo (2014), Coroner’s report delivered
1 November 2018, Inquest Number 9/2018 (2071/2014) at paras 36.1 and 36.2.
27

Refer to recent concerns expressed by WA Coroner Sarah Linton in Coroner’s Court of Western Australia, Inquest into
the Death of Sean Morgan-Smith (761/2015), Record of Investigation into Death, 27 May 2019, Ref 22/19.
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6. A Proactive Approach is Needed
Industrial Manslaughter itself is is reactive and backward facing, focusing on the issue after it has
occurred. As noted above, law predicated on punitive measures directly conflicts with broader
safety philosophy and culture.
Conversely, it is well acknowledged that safety management requires a proactive, strategic
approach to be effective. As recently stated:
“… all the safety documentation in the world is of little use unless workers are trained in
matters of safety, and safe working practices are then constantly observed and
enforced."28
Specialist WHS lawyer Greg Smith has postured that an alternative model would be to focus on
learning lessons from incidents and sharing them in as fulsome and timely manner as possible.
Senior executives should be accountable to explain how their organisations allowed incidents to
occur. All of this can occur with the full engagement and participation of the families of people
killed in workplace accidents.29 He considers there to be advantages of taking prosecutions and
penalties out of WHS legislation and moving them into the Criminal Code – to send the right
message that serious WHS breaches will not be tolerated, to focus on improving safety not just
policing it, and to generate a willingness to talk about WHS more openly and honestly and share
lessons and experiences more readily.
This requires a considerably different approach to WHS than that proposed by the Government
in the Bill.

6.1 Practical Measures to Improve Safety
Master Builders supports proactive, practical measures which have been proven to prevent
workplace injuries and deaths. The ingredients to support an ingrained culture of workplace
safety are:
•

Training;

•

Education programs;

•

Specialist advice and support for business;

•

Inspections to identify issues early;

•

Working with the regulator to address safety concerns on an ongoing basis; and

•

Proactive prevention and enforcement strategies by WorkSafe – to identify and prosecute
before a death occurs.

Again, it is a cooperative approach which has led to improvements in safety statistics over past
decades.

28

Orr v Hunter Quarries Pty Limited [2019] NSWDC 634, per Russell SC DCJ.

29

Smith, Greg, ‘Why I do not support industrial manslaughter’, 7 November 2019, Wayland Legal,
https://www.waylandlegal.com.au/post/why-i-do-not-support-industrial-manslaughter
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6.2 Collaboration on Safety
Examples of collaboration on safety can be found across the industry, sharing the responsibility
for improvements in safety statistics over past decades:
•

Collaboration between government, unions, industry and other organisations in
establishing the ‘Australian Work Health and Safety Strategy 2012-2022.’30

•

WorkCover and DMIRS recently developing a strategy for prevention and management of
work-related musculoskeletal disorders, the most common cause of workplace fatalities.
The strategy aims to reduce serious musculoskeletal disorders through partnership,
education, enforcement and industry incentives focused on preventing these injuries.31

•

The ThinkSafe Small Business Assistance Program was established in 2005 to increase
WHS compliance within high risk industries through provision of information and advice
to small businesses via independent consultants. When the program was cancelled in
2014, UnionsWA Secretary Meredith Hammat aptly stated:
"to stop this important program only halfway through the year is appalling and
displays a frightening disregard, particularly for the health and safety of small
business employees”
"…many small businesses want to comply with health and safety laws but need
support.”32

•

Collaboration between workers and employers who understand the reasons why people
do not speak up about safety issues, and address those reasons through leadership that
provides certainty, appropriate levels of autonomy, and creates trust and psychological
safety in raising WHS issues immediately.33

This collaborative approach allows safety risks to be identified and fixed before catastrophic
damage occurs.

6.3 Stage of Intervention Critical
Master Builders’ focus lies in working collaboratively to ensure deaths do not occur in the first
place. We hold the view that you cannot fix the problem after it has occurred.

30

Safe Work Australia, Australian Work Health and Safety Strategy 2012-2022,
https://www.safeworkaustralia.gov.au/about-us/australian-work-health-and-safety-strategy-2012-2022
31

West Australian Framework for the Prevention and Management of Work-related Musculoskeletal Disorders 2020-2025
(WMSD Framework) – a collaboration between WorkSafe WA, WorkCover WA, Arthritis and Osteoporosis WA and Curtin
University.
32

The West Australian, Money runs out for ThinkSafe, 22 January 2014.

33

Australian Institute of Health and Safety, ‘The Neuroscience of Getting People to Speak up for Safety’ (10 June 2020),
https://myosh.com/blog/2020/06/10/the-neuroscience-of-getting-people-to-speak-up-for-safety/, Quoting Lloyd D’Castro,
psychologist and managing director of Working Life – People Solutions.
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The stage of resourcing and intervention in safety matters is of course critical to their success.
This necessitates working with the regulator and providing resources, education and support to
prevent injuries and deaths from occurring in the first place.
When it comes to safety, any legislative and policy reforms must enhance safety culture and
collaboration and ensure that positive safety outcomes and how to achieve them is at the
forefront of any discussion.
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7. Broad Reach of the Proposed Laws
Master Builders is concerned about the broad reach of the proposed Industrial Manslaughter
offences. The wording of section 30B, and corresponding wording in section 31, is so wide that there
are no obvious areas that the provisions would not capture.

7.1 Scope of the Provisions
The proposed offences extend across all industries to board directors and very senior
management including senior members of the public service. Public sector CEOs, Directors
General and senior managers may each be prosecuted. Any person who is considered to be a
‘person in control of a business or undertaking’ (PCBU) can be charged as an employer under the
Bill.
The offences capture every business or undertaking unless specifically excluded, and those
exclusions are limited to local government members, workers themselves, and volunteer
associations that do not employ anyone and are run solely by volunteers (not-for-profit
organisations are captured if they employ someone). PCBUs against whom charges can be
brought, can also themselves be workers if they carry out work in that business or undertaking.
The proposed offences also capture the death of any ‘individual’ and are thereby not limited to
deaths of workers themselves. This means that the laws apply broadly to anyone who comes into
a workplace, whether invited or not, and whether in accordance with the workplace’s own rules
and procedures or not.

7.2 Failure to Account for Risks
The premise that workplaces are zero risk is, in Master Builders’ view, simply wrong. Whilst risks
can be identified and mitigated, it is not the case that all risks can be entirely eliminated. A
practical, mature consideration of safety, of risks in a business, and how to mitigate those risk is
needed. This view is supported by proactive measures and on-site actions as opposed to action
after the event, when those involved are in a defensive mode.
By attributing personal liability for such a broad range of risks, where not all risks can be entirely
eliminated, the Bill places considerable responsibility on employers and their senior officers to
the extent that it may become both impractical for businesses and individuals to take on that risk,
and unfair to hold them accountable for it.
For example, the potential for employers to be held liable for the actions of employees even
where the employee is a professional, employed for their qualifications and competency in the
task at hand, is of significant concern to Master Builders. Roles where prescribed training or
certification for an employee to be deemed competent do not currently exist, such as
construction site management, may raise a higher risk for the employer as it may be more difficult
(depending on the facts) to prove that one has effectively discharged their safety duties.
The feasibility of safety measures, and uncertainty around whether an employer will be held to
have done enough to discharge their duty – particularly where this rests on the facts in every case
– also creates a risk which is hard to account for, and as proposed, cannot be insured for.
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Further concerns arise from the broad scope of the offence in terms of the impact on the provision
of services and operational safety on the ground. For example, culpability of non-executive
directors, and the broader impact on corporate governance and of directors and PCBUs willing to
put their hand up for such roles, do not appear to have been considered and certainly have not
been discussed at a broader level.

7.3 Comparison to Existing Industrial Manslaughter Laws
The Industrial Manslaughter and serious harm provisions are a significant departure from the
WHS provisions that Western Australian workplaces currently operate under – provisions which
were reviewed recently, with amendments coming into place only in late 2018.
The differences arise with respect to the drafting and the effect of the provisions themselves.
Master Builders’ concerns about the drafting are discussed in more detail below.
It is important to consider that:
•

The Government’s Ministerial Advisory Panel34 formed ‘to advise on the development of
a single harmonised and amalgamated Work Health and Safety Act’35 completed a full
review of the Western Australian WHS system and released 44 recommendations for
change, none of which were to introduce new Industrial Manslaughter provisions.

•

The Boland Review36, which looked at the National WHS system (which does not apply in
Western Australia) did not recommend what has been proposed in the Bill – Ms Boland
recommended IM provisions that captured gross negligence.

7.4 Comparison to Other Jurisdictions
Whilst industrial manslaughter laws exist in other states, the laws proposed in Western Australia
differ in that:
•

Western Australia is the only jurisdiction to be considering a two-tier approach through
the proposed ‘crime’ in section 30A and ‘simple offence’ in section 30B. Other jurisdictions
apply a single test; and

•

The elements for the proposed offences in section 30B to be made out are much lower in
threshold than other jurisdictions. That is, every other Australian jurisdiction with
Industrial Manslaughter in place requires either negligent conduct, reckless or criminal
negligence, or intentional engagement in conduct, that causes death. The proposal under
section 30B does not require gross negligence, negligence, recklessness, or possibly even
knowledge to hold a person personally accountable for a workplace fatality.

34

Minister Bill Johnston MLA established a Ministerial Advisory Panel in July 2017 to work on work health and safety
reform, with the Panel delivering its report in mid-2018. The Panel was provided with broad terms of reference and issued
44 recommendations to reform the WA safety legislation, NONE of which called for the introduction of IM.
35

Ministerial Advisory Panel, ‘Modernising work health and safety laws in Western Australia, June 2008, Foreword.

36

Marie Boland, Review of the model Work Health and Safety laws: Final Report, December 2018. Note that whilst the
Report called for the introduction of industrial manslaughter in the federal system, the recommendation was immediately
rejected by the Federal Government and its position has not changed.
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The following table provides a summary of the Industrial Manslaughter provisions in other Australian
States (more akin to the ‘criminal’ offence in section 30A but with variations across jurisdictions):
ACT

Queensland

Victoria

NT

Year IM
introduced

2004

2018

2019

2019

Legislation
introduced by

Crimes (Industrial
Manslaughter) Act
2003 (ACT) which
amended the Crimes
Act 1900 (ACT)

Work Health and
Safety and Other
Legislation
Amendment Act
2017 (QLD)

Workplace Safety
Legislation
(Workplace
Manslaughter and
Other Matters) Bill
2019 (VIC)

Work Health and
Safety Amendment
Bill 2019 (NT)

Key provisions

Reckless or criminal
negligence.

Negligent conduct

Negligent conduct

Intentionally
engages in conduct

Penalties

Body Corporate $1.62m

Body Corporate $13.3m

Body Corporate $16.5m (current)

Body Corporate –
$10m

Individual - $320K or
20 years.

Individual – 20 years

Individual – 20 years

Individual - $5m
and/or 20 years

The proposed Western Australian offences go further than any current industrial manslaughter
provisions in jurisdictions that have them to date, and further than the recommendations
included in the Boland Review.
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8. Exclusion of Employees from Offences
The proposed offences in sections 30A and 30B exclude a whole class of persons – employees –
and only apply to those taken to be involved in running a business as a PCBU or an ‘officer’ of a
PCBU.
This has policy, practice and justice implications. It allows for persons who were not directly
involved in the commission of a breach of duty, to be held guilty. For example, Employers can be
held personally liable even where the death is caused by another employee or arises as a result
of the employee’s own action (or inaction).
It also sends the wrong message to those who are often placed well to implement identified safety
measures to avoid injury – those on the ground. Instead, it sends a message to employees that
someone else can be held responsible for an employee’s actions. Master Builders believes that,
for safety to be maximised, consistent messaging is crucial, and that message must remain that
safety is everyone’s responsibility.
Excluding employees is biased and in Master Builders’ view, non-sensical – it ignores the fact that
employers and employees share the responsibility for safety.
Rather, workplaces should operate on the basis that:
“Safety is everyone’s responsibility – employers and employees alike”

As was stated during debate around the introduction of Industrial Manslaughter in Victoria: Laws
must be workable, proportionate, fair, support continuing collaboration on safety and avoid
unintended outcomes.37

37

Victorian Chamber of Commerce and Industry, Master Builders Victoria, Housing Industry Association, Australian Industry
Group and Victorian Farmers Federation, ‘Business calls on Parliament to get workplace manslaughter laws right’ (12
November 2019) https://www.mbav.com.au/news-information/media-release/business-calls-parliament-get-workplacemanslaughter-laws-right
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9. Consequences for Business and the Community
9.1 Laws brings Unintended Consequences
The introduction of the new offences creates a litany of consequences, including unintended
consequences. Without consultation, the Government cannot be said to have considered the
significant impacts across industries throughout the state, and those working within them, both
as employees and employers.
Impacts that do not appear to have been fully appreciated include the following:
•

Agriculture and Transport – highest risk industries with inherent risks;38

•

Apprenticeships – the rate at which apprenticeships are offered, the impact on hiring
inexperienced workers, liability in sending out apprentices through the Group Training
Scheme. Our consultations have revealed that the number of businesses willing to take
on apprentices will likely decline as a result of the high personal risk associated with hiring
inexperienced workers;

•

SMEs – The impact of the proposed laws on small and medium businesses (SMEs), which
carry a significant portion of safety risks and stand to be most affected by the offences
(based on experience elsewhere39). SMEs comprise 97% of all WA businesses, employing
approximately 500,000 workers, or 41% of the private sector workforce.40 They are also
the sector of the market with the least access to resources and support, yet directors are
most likely to have a ‘hands on’ role in the business;

•

Insurance market – the potential rise in premiums, and/or loss of coverage. Impacts of the
inability to insure for monetary penalties;

•

Employment/Job security – the tendency to minimise risk by sacking staff responsible for
any safety breach (no matter how material), and potential increase in arbitrary sackings;

•

Public service delivery – the application to front-line essential services such as hospitals,
ambulance operation, firefighting, police/law enforcement;

•

Contracting relationships – Impact on sub-contractors, and interaction with head
contractors in terms of liability;

•

Liability – such as liability for death of members of the public, patients etc;

38

Victorian Farmers Federation, ‘Heavy-handed approach does nothing to protect farmers’ (29 October 2019)
https://www.vff.org.au/vff/Media_Centre/Media2019/Heavy-handed_approach_does_nothing_to_protect_farmers.aspx
39 Australia

has no specific stats on safety outcomes by employer size, however it is generally understood that SMEs accounts
for a higher proportion of serious injuries and fatalities. This is demonstrated in statistics from the United Kingdom and the
United States. Refer to Mendeloff, Nelson, Ko and Haviland (2006) Small Business and Workplace Fatality Risk, p xv; Summary
of Corporate Manslaughter Cases – April 2017.
40

Small Business Development Corporation (June 2020), Small Business in Western Australia – at a glance (as at 30 June
2019), https://www.smallbusiness.wa.gov.au/about/small-business-sector/facts-and-statistics
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•

Impact on family – particularly where widow or family of someone killed at work is
prosecuted;

•

Co-directors – many of whom could be family members of the deceased, and family
businesses; and

•

Mental illness – how it will be dealt with under the proposed laws, including appropriate
culpability and liability for self-harm and suicide.

Master Builders believes that ultimately, Industrial Manslaughter will act against the very
outcome sought to be achieved. This is clearly not in the interests of workers, workplace safety,
or the public interest.
It is extremely disappointing and concerning that no consultation was undertaken in Western
Australia on the proposed provisions either before or after they were introduced into Parliament
on 27 November 2019. Notably, this failure to consult occurred against a backdrop of proposed
legislative reform specific to a smaller group of stakeholders undergoing extensive consultation,
such as the security of payments reforms.
Without consultation, it is Master Builders’ view that the impacts of the proposed laws have not
been fully appreciated.41

9.2 Impact on Accused Persons
As is usually the case with a serious criminal charge, an Industrial Manslaughter charge has a
traumatic and life-changing impact on accused persons. Concerns are raised about the process
and timeliness of the prosecution avenue by those who have been charged and convicted, as well
as those who have not been convicted at the end of the process. Whilst delays in criminal matters
going to trial is not unusual, in general, there is a delay of between 3 to 5 years between a work
fatality and prosecution in Australia.42
We do not know the exact figures regarding the prosecution of workplace fatality cases because
each State or Territory’s WHS regulator only publishes successful prosecutions, where the charges
have been proven and a penalty has been imposed.43
We do have insight however into the real impact of a prosecution on businesses, and family
members of those charged with Industrial Manslaughter.
For example, in the case of small business, the wife and business partner of an owner injured and
subsequently charged with an offence provides an insight into the impact on small business
owners.44 Naomi Lemmon penned an open letter in 2017 setting out the impact on her family
from an accused’s perspective – responding to the charge whilst continuing to run their business,

41

For example, laws will significantly impact on small business, which has been the subject of most convictions elsewhere.

42

Matthews, Lynda R, Richard Johnstone, Michael Quinlan, Olivia Rawlings, Work Fatalities, Bereaved Families and the
Enforcement of the OHS Legislation, Wau, Philip Bohle – Journal of Industrial Relations (2019) Vol 61 (5) 637-656.
43

Matthews, et al., 2019, ibid.

44

Naomi Lemmon, Mobi Crane WA Pty Ltd, Letter to the Standing Committee on Public Administration, Parliament, 9
October 2017.
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and raise children. The letter sets out her perspective on not having the money to access legal
representation in the matter, and what occurred after a plea of guilty was entered.
Regardless of the final decision and the facts of this particular case itself, the significant impact
responding to a charge for a WHS matter cannot be underestimated. This impact is further
compounded should the person not be able to continue to run their business. Accused persons
are significantly impacted whether or not the offence is ultimately made out and a conviction is
entered. Meanwhile, whilst trying to respond to a charge, the focus of both the business and the
regulator is on the prosecution and not the incident itself and what could be learnt from it.

9.3 Impact on Families of the Deceased
The way in which workplace deaths are investigated and prosecuted is concerning to the families
of the deceased. It is common and to be expected that penalties may be seen to be insufficient
given the incredible loss that families have suffered. This is certainly borne out in commentary
from families who have lost a loved one to a tragedy, and common in any discussion around the
death of a person and the liability to be attached to that death.
Master Builders acknowledges the unimaginable pain experienced by those who have gone
through such a tragedy and continue to live with the impact throughout their lives. We are equally
committed to ensuring workers return home safely at the end of their workday. As noted above,
it is the manner in which this can be effectively achieved that Master Builders considers must be
at the forefront of consideration of workplace safety. As is explained in this submission, we
strongly believe this is through proactive strategies and not through punitive measures which do
not prevent deaths.
A 2019 study involving 44 families of persons deceased through workplace incidents examined
how the families felt in the areas of prosecutions, penalties and prevention measures. The study
found that bereaved families were overwhelmingly dissatisfied with the prosecution of workplace
deaths and associated penalties. Many believed that financial penalties should be used in a
meaningful way to improve workplace safety.45 As one participant stated:
Let’s prevent it. I mean, what’s the point of having all these regulations if they’re not going
to follow it and no one cares?46
Critically, the families wanted to know why their loved one has died, and to be reassured of the
preventative measures put in place so that another incident would not happen to someone else.
Many felt let down by the investigative and prosecution process, which they saw focused on
narrow concerns about securing a conviction, rather than focused on identifying all the aspects
of the wrongdoing that could lead to improved practices in the future.47
Further, concerns are raised by the families of seriously injured workers that Industrial
Manslaughter laws will make post-incident safety investigations less effective. Drawing from
commentary around the Queensland proposal to extend Industrial Manslaughter laws to mining

45

Matthews, et al., 2019, ibid, 31-32.

46

Matthews, et al., 2019, Ibid, 4.

47

Matthews et al., ibid, 2019.
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and resources (currently exempt), the comments of a mother of a seriously injured mine worker
in Queensland, who herself has worked in the mining industry for 30 years are particularly
relevant here:
One of the possible serious outcomes, if this legislation is implemented, could be the
culture of transparency and of freely sharing information as it relates to safety will
diminish, and cooperation in the event of an accident investigation would likely decrease.
As the mother of a seriously injured coal mine worker, if I believed for one moment that
this proposed legislation would reduce major accidents and deaths in the coal mining
sector you would not be hearing from me. But I fear it will add an extra burden and stress
to those already working in a high risk industry.48

9.4 Prevention should be the Focus
Participants in the study above called for improvements in WHS regulation and enforcement prior
to fatalities occurring. In relation to a death in the building and construction industry, a bereaved
family member stated:
I want them to clean up the building sites. And not just building sites, every workplace…
There’s no point in having safety standards if we’re not going to follow it through. 49
Another bereaved family member questioned the relevance of monetary fines, criminal
prosecution or sentencing, noting that justice could only be fully served through an ethical
commitment to prevention:
How long in jail is going to un-kill the person? ...How much money do they need to be ﬁned
to make it okay? ... True remorse is born out of changing things, because the last time it
went horribly wrong.50
In Master Builder’s view, the critical role of the regulator, undertaking both proactive education,
inspection and liaison functions, as well as investigation and prosecution functions, cannot be
understated.

48

Dr Anne Smith, quoted by Burt, Jemima, ‘Law Society slams proposed industrial manslaughter legislation for senior mine
employees as ‘harsh and ‘unjust’, ABC Capricornia (3 March 2020) https://www.abc.net.au/news/2020-03-03/proposedindustrial-manslaughter-law-unjust-says-law-society/12018340
49

Matthews, et al., 2019, Ibid, 4.

50

Matthews, et al., 2019, Ibid, 2.
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10. Legal and Justice Issues
Master Builders holds substantive concerns regarding the drafting of the proposed sections 30A
and 30B of the Bill, and the legal and justice implications of those provisions.
Concerns also arise from a legal and justice perspective with respect to section 31 of the Bill,
which mirrors the drafting of section 30B.
Again, we note that the proposed laws go further than any other Australian jurisdiction with
industrial manslaughter in place. Further, the industrial manslaughter provisions go much
further than capturing gross negligence causing death (the Boland Review recommendation)
yet have not followed a consultation process to inform the approach or arrive at appropriate
drafting.

10.1 Threshold for Section 30B ‘Simple Offence’
Section 30B(1) requires a lower threshold to make out a prosecution than any other jurisdiction
with industrial manslaughter in place. To prove the elements in section 30B, on the face of it does
not require gross negligence, negligence, recklessness or with respect to section 30B(1), direct
knowledge of the incident. When compared to other criminal offences and the Industrial
Manslaughter provisions in other jurisdictions, this threshold is considerably low, yet the offence
carries a substantial corresponding penalty including a term of imprisonment of up to 10 years.
To successfully make out a prosecution under section 30B, all that is required to be proven is for
the person to have a health and safety duty as a PCBU (or for that PCBU to have the duty in the
case of an officer), to fail to comply with the duty, and for that failure to cause the death of an
individual. The link is between duty itself and the death in question, rather than directly between
the PCBU/officer’s personal action or inaction.
It also puts employers at risk of prosecution for actions by employees that they may not be directly
involved with or even aware of.
In our view, it is highly unlikely that a prosecution would be brought under section 30A if section
30B were in place, given its low threshold to meet and the fact it would be easier for the
prosecutor to secure a charge. Therefore, the drafting and effect of section 30B is of critical
concern.
Master Builders considers that the section 30B ‘simple offence’ should be removed from the Bill
entirely.

10.2 Threshold for Section 31 ‘Category 1’ Offence
The same threshold is applied in the drafting of section 31 which sets out a Category 1 offence for
the failure to comply with a health and safety duty that causes serious harm or death.
Accordingly, similar concern arises with respect to the elements to be proven under section 31
(although the penalties reflect existing penalties under the OSH Act). The penalties are also
significant, carrying a jail term of up to 5 years and fines of up to $680,000 for an individual and
$3.5 million for a body corporate.
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10.3 Privilege Against Self-Incrimination
Concerns arise regarding privilege against self-incrimination and admissibility of statements to
WorkSafe when a person is charged as an individual (where their statements are not admissible)
and as a PCBU (where their statements may be admissible against them). Privilege against selfincrimination is considered a fundamental common law right, enabling an accused person to
avoid saying or doing anything to incriminate themselves in a potential criminal charge.
This concern is not unique to Western Australia – other jurisdictions such as Victoria have raised
this key concern where the Industrial Manslaughter provisions in place are at a higher threshold
than those proposed in section 30B (more akin to section 30A).51
Master Builders considers that the abrogation of the privilege against self-incrimination in section
172 of the Bill should be reconsidered to ensure accused persons are afforded natural justice
regardless of whether they are charged as an individual or as a director or officer of a PCBU.

10.4 Availability of Defences
The legislation should be clear as to the applicability of defences under the Criminal Code. This is
not currently the case. For example, it is not clear how section 30B will interact with the ‘mistake
of fact’ defence under section 24 of the Criminal Code.
In Master Builders’ view, the defences available under the Criminal Code should be expressly
stated to apply to the proposed Industrial Manslaughter provisions. This is fundamentally
important to ensure clarity and justice to accused persons, particularly given the broad scope of
sections 30B and 31.

10.5 Relevant Court
Offences carrying the penalties of the magnitude posed by section 30B should be prosecuted in a
superior Court such as the District Court, as is the case with section 30A.
Master Builders considers it inappropriate for an offence of this magnitude to be heard in the
Magistrates Court, when other offences arising from death (dangerous driving causing death,
unlawful assault etc) were brought within the jurisdiction of a superior Court (the District Court)
some time ago.
Our view is supported by the relevant jurisdictions of the four Australian States and Territories
with Industrial Manslaughter in place, which all see Industrial Manslaughter go on indictment to
a superior court:
•

Queensland – District Court;

51

See for example, Master Builders Victoria, Submission in response to the workplace manslaughter consultation paper,
(30 May 2019), 19.
https://www.mbav.com.au/sites/default/files/2019530%2520%2520Workplace%2520Manslaughter%2520Submission%25
20-%2520Master%2520Builders%2520Victoria%5B1%5D.pdf
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•

Victoria – County Court (middle court equivalent to our District Court);

•

ACT – Supreme Court (there is no District Court, only Magistrates and Supreme Courts);
and

•

Northern Territory – Supreme Court (there is no District Court, only Magistrates and
Supreme Courts).

10.6 Appropriate Prosecutor
Offences under section 30B should also be prosecuted by the Office of the Director of Public
Prosecutions (DPP), in line with the usual protocol for offences carrying that term of
imprisonment.
DPP lawyers are highly skilled in the running of criminal trials. Should offences be prosecuted by
the investigator (WorkSafe) rather than being prosecuted by independent counsel at the DPP as
per section 30A, Master Builders holds concerns about the independence of Counsel, conflict of
interest with other regulatory functions and internal performance requirements, and the
availability of independent review of the evidence as would be the case in other manslaughter
charges brought under the Criminal Code. This raises issues around procedural fairness and the
right to a fair trial.
Academic studies looking at prosecutions of workplace fatalities across Australia52 shows that
when a person dies at work in Australia, the fatality is usually investigated by the relevant
jurisdiction’s WHS regulator. The investigation determines whether the circumstances causing
death constitutes a breach in WHS legislation, and whether any party may be criminally liable for
the breach. Depending on the ﬁndings of the health and safety investigation, a senior manager
within the regulator, or a specialist prosecution unit within the regulator, will decide whether
prosecution is warranted.53
Further, prosecution following work-related fatalities is a ‘discretionary action’ because no
regulator has the resources to prosecute all contraventions of the OHS statutes. The decisionmaking process is complex and includes consideration of whether a prosecution is in the public
interest, as well as the strength of evidence towards a conviction.54
Master Builders strongly recommends that the section 30B ‘simple offence’ should be removed
entirely from the Bill (along with section 30A). If it were to remain, the Director of Public
Prosecutions would be the appropriate entity to prosecute the offence.
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Matthews, Lynda R, Richard Johnstone, Michael Quinlan, Olivia Rawlings, Work Fatalities, Bereaved Families and the
Enforcement of the OHS Legislation, Wau, Philip Bohle – Journal of Industrial Relations (2019) Vol 61 (5) 637-656.
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Matthews LR, Fitzpatrick SJ, Bohle P, et al. (2014) ‘Investigation and prosecution following workplace fatalities:
Responding to the needs of families,’ The Economic and Labour Relations Review 25: 253–270.
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Hawkins K (2002) Law as a Last Resort: Prosecution Decision-making in a Regulatory Agency. Oxford: Oxford University
Press; Safe Work Australia (2011) National Compliance and Enforcement Policy, Canberra: Commonwealth of Australia;
Snell K and Tombs S (2011) ‘How do you get your voice heard when no one will let you?’ Victimization at work’,
Criminology and Criminal Justice, 11: 207–223.
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10.7 Legal Representation
Concerns arise regarding the access that accused persons will have to legal advice and
representation if they are unable to afford it, particularly given the significant impact on small and
family businesses and the evidence from other jurisdictions that the large majority of
prosecutions for industrial manslaughter have been brought against small businesses. Will Legal
Aid be available to accused persons for the section 30B offence to be prosecuted in the
Magistrates Court, given that a grant of Legal Aid is rare for prosecutions in that jurisdiction?
Master Builders considers that legal Aid should be made available to anyone charged with an
Industrial Manslaughter offence in the same way as in cases of other criminal charges carrying
significant penalties.
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11. Critical Importance of Reform being Appropriate and Fit for
Purpose
The importance of properly considered, evidence-based, and clearly drafted legislation cannot be
overstated. The critical importance of workplace safety, and the associated need to focus on
proactive safety measures that ensure the safety of workers up front, to avoid a serious injury or
death occurring in the first place, necessitates a mature and well-considered approach about how
to actually achieve positive safety outcomes and zero fatalities in the workplace.
Regrettably, in the absence of consultation on safety issues and how they may be practically
addressed by businesses, the proposed laws do not meet best practice legislative reform and bring
unintended consequences that have not been explored.
Legislative and policy reform should be evidence-based and fit for purpose.
We hold the strong view that deficiencies in drafting cannot be dealt with effectively, nor should
it be attempted to do so, through the court process. This view is compounded by the significant
impact a prosecution and court proceeding inevitably has on an accused, their family, their
business and its employees, even when a prosecution is ultimately unsuccessful, and no
wrongdoing is proven.
Due to the issues set out in this submission, Master Builders is of the view that that the
proposed offences in sections 30A, 30B and 31 will not improve safety outcomes and will in
fact prove detrimental to safety in this State.
It is not the case that the significant concerns Master Builders and its members hold can be
addressed through 'tweaking' of the drafting currently proposed in the Bill. Our concerns go to
the fundamental heart of the proposals, the cooperative approach required to achieve safe
workplaces, long- established legal and justice principles and the rights and protections of an
accused in the justice system.
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12. Recommendation
12.1 Part 2 of the Bill – Recommendation
Master Builders’ recommendation in relation to Part 2 of the Bill is as follows:

MASTER BUILDERS’ RECOMMENDATION:
That the proposed Industrial Manslaughter offences set out in sections 30A, 30B and 31 of the
Bill be rejected in full, the current offences set out in the OSH Act be maintained, and the
Government and WorkSafe engage with the business community in a collaborative dialogue
regarding positive initiatives to improve safety and protect all workers.

12.1 Extract of Sections 30A, 30B and 31
MASTER BUILDERS’ RECOMMENDATION is reflected in the marked-up extract of sections 30A,
30B and 31 of the Bill showing Master Builders’ recommended changes to the drafting of those
provisions – Included below under Item 16. Extract of Sections 30A, 30B and 31
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13. Conclusion
Without undertaking meaningful consultation, and in the absence of cogent evidence in support
of its introduction, Master Builders considers that the proposed Industrial Manslaughter offences
do not meet best practice legislative reform, will impose considerable burden on the community
without meeting the desired outcome, and will in effect serve to undermine the considerable
advances made in workplace safety and commitment to preventing workplace incidents over the
past decade.
In Master Builders’ view, the inclusion of sections 30A, 30B and 31 does nothing to improve safety
and reduce catastrophic incidents and will instead detract from safety culture and reduce safety
outcomes.
Master Builders strongly opposes the arbitrary imposition of higher penalties that will not be
effective in reducing deaths or changing behaviour.
We would welcome the opportunity to engage with the Government and WorkSafe on how
to achieve positive safety outcomes and zero fatalities in the workplace. In our view, it is
essential to get to the heart of concerns about safety practice so that businesses and those
working in them can understand, be supported and be enabled to take practical, positive
steps forward in achieving an improved safety record.
Proactive education and regulatory measures by WorkSafe, supported by appropriate
resourcing and expertise of inspectors, are essential ingredients to improving workplace
safety and key opportunities that Master Builders is keen to see taken up by the Government
and WorkSafe.
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14. Statements from Industry
The following statements provided to Master Builders reflect the sentiment of members surveyed
in relation to the impact of the proposed laws on safety, operations and the industry broadly.
These statements were provided by a range of persons comprising industry leaders, participants,
business owners, managers, advisors, employees, contractors, WHS specialists and professionals.

14.1 Statements from WHS Practitioners
There’s a lot of work for a site manager or supervisor to do on site, and people can always choose to
take a short cut. I have seen an experienced scaffolder with 30 years’ experience decide to stand on a
mid-rail 6 floors up. They know better. The site supervisor cannot be eyes on everything. On this site
there were 2 site managers, trained properly, met requirements to act as site managers but could still
be responsible for the scaffolder’s death if it occurs. The employee still has responsibility and they can’t
just abdicate it to someone else.
Senior Safety Advisor working across businesses in the construction industry

No-one has had the answer for a very long time, we are all trying to work desperately for that silver
bullet for safety. But what we have worked out in the last 10 years is that collaboration and
cooperation is critical for any safety design or safety outcomes. Having the guy on the grounds
engagement is a critical path for safety implementation. By removing them out of the safety continuum
stops the one team’ approach. It drives a wedge between them and us again – it shifts the approach
to “management is responsible, you can look after me” and creates the expectation that workers will
be spoon-fed and disempowered.
This takes us backwards 10 to 15 years. We have over time shifted safety culture to the fact that we
have to do things differently. The person on the ground has to have a voice and take ownership in
safety. The answer is predominantly in the field.
This will change the way we go to work. I think we’ll see a significant shift in safety performance due
to the fear of outcome rather than the ethical responsibility for safety implementation.
Safety should always be outcome based and consultative. These proposed changes are a massive step
backwards for our industry.
WHS Professional of 26 years

There is significant evidence that consultation is proven to improve safety. This law is not focused on
consultation, or even on safety outcomes.
Regional WHS Advisor
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The backbone of the new model Regulations rests on consultation with employees and employers –
the model is based on improvement between the two. This undercuts where we are supposed to be
headed to.
By splitting employers and employees, the offences essentially take away what the model Regulations
are trying to achieve. We have a vision of what we want the whole thing to look like, for employers
and employees to work together on safety. But 30B in particular is saying that no matter what, the
employer is responsible. There is a fundamental problem with that from an operational safety
perspective.
WHS Practitioner in the construction industry

[If industrial manslaughter offence is introduced] We would probably go out of business. We are a
not for profit organisation who work in unpredictable environments including the community. We do
everything reasonable and that we can to protect and keep our staff safe but we don't have the
budget to spend on much more. There is little support provided to our types of organisation by the
regulator so it would be unfair to increase the penalties without first providing more support.
WHS Practitioner in health care sector

Legislation needs to take into consideration workers who work in private peoples home eg Support
Workers who also work in public places. These are their workplaces. Organisations need help and
support with how to keep their staff safe when they are working with people with disabilities or mental
health illness.
WHS Practitioner in the social services sector

[If industrial manslaughter offence is introduced] No officer would put up their hand to take on the
role.
WHS Practitioner

Introduction of this type of offence will make it harder to attract and retain skilled people. Employers
require support and practical resources to meet safety obligations, not an abundance of red tape,
over complicated COP and guidance material and increased bureaucracy..... more carrot and less
stick.
WHS Practitioner in health care and social assistance sector
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14.2 Statements from Professional advisors
Regulation is about influencing behaviour. You can’t do that solely through punitive measures. It’s
consists of equal parts carrot (education, proactive measures) and stick (enforcement and
prosecution). To think otherwise is to fail to understand the drivers of human behaviour.
If this were not the case, we wouldn’t have road traffic safety campaigns for decades...we know that
significant penalties are not alone effective in creating safe roads. If it were we wouldn’t have the
number of deaths we see on our roads each year.
The same can be said for any workplace. Safety culture is integral to identifying and rectifying risks in
the workplace, through everyone’s involvement. Creating a Safety culture is not about threats and
instilling fear. It is much, much more than that. It is about everyone understanding the impact they
each have on their environment and Being united in a common goal to demonstrate good safety
practices and strive for best practice and zero incidents, all day, every day.
Construction Industry professional with cross-sector experience

The most objectionable part of the Bill is Section 30B. The fact that no negligence is required and that
no knowledge of the conduct likely to cause the death is required, is in our view totally
unacceptable. GTOs will find it much harder to place Apprentices with host employer PCBUs as they
would be very reluctant to take on the extra risk and exposure…If such a PCBU were to be exposed to
prison time because one of their employees were negligent, it is extremely unlikely that such a PCBU
would agree to act as a host employer to apprentices. A large portion of apprentices are placed with
SMEs.
We strongly oppose this part of the Bill and request that Section 30B be deleted.
Professional Service advisor, Registered RTO and GTO responsible for placing apprentices with
host employers

Safety has always been a joint responsibility and excluding employees is not only unfair but sends the
complete wrong message.
The lower standard of proof and the exclusion of the need for knowledge, intent, lack of action,
recklessness or negligence: This is totally unacceptable.
In-house lawyer

Currently there are laws in place which allow for prosecutions against employers, employees or other
persons where there has been criminal negligence. The proposed new laws seek to widen the scope to
prosecute against employers and other persons in charge of business (which could include managers
and safety professionals) but limits any liability against others such as employees who may be
negligent.
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I believe that this will have a substantial impact in reducing proactive safety measures that are proven
to reduce serious harm in the workplace as safety will no longer be everyone’s responsibility. This is
most concerning with the section 30B offence in that a person in charge of a business may be
prosecuted for acts they had no knowledge of. This opens the doors to risky behavior of sabotage
impacting on personal safety of those in the workplace.
Adding to this, allowing the investigator to prosecute is a conflict of interest and takes away from their
role being one to promote and enhance safety in workplaces. The effects of a prosecution are not only
significant financially and likely to bankrupt SME business, but will have a serious emotional toll on all
involved and could result in individuals pleading guilty just to save their families from the high financial
and emotional toll of defending such matters. Families of those bereaved will have an expectation
given the matter can go through the judicial system however, may feel discredited when the results
are not as they anticipated. Safety then becomes a matter for legal strategy to reduce risk after a
serious safety event rather than proactive measures which could have stopped the event occurring in
the first place.
Employee and industrial relations specialist

14.3 Statements from Managers
I have had conversations with lots of site managers about section 30B. There is not much grounding
for a defence. I expect there will be a mass exodus out of the industry, as it is not worth the risk. People
who will leave the industry will be the good ones. What will the industry look like?
There are a lot of people out there concerned with the proposal because while the law may say you
should be in control, in reality you can’t control everything. If 30B comes in, it will change the face of
the industry immensely.
Construction Manager with over 15 years’ experience in construction management roles

These offences will have a significant impact on safety. Prices are already ridiculously low, which
creates great pressure on safety – people will go broke or someone will get seriously hurt.
There are two ways to address this in the construction space.
Tenders need to look at a reasonable tender price, focused on a mean set by the market, rather than
simply going for the lowest price.
WorkSafe needs to be active, and actually investigate safety matters and issue infringement notices.
That would assist in setting good safety culture.
General Manager of a construction company with Australian and international experience

The intent of WHS legislation is to protect people, not to prosecute them. It is only to prosecute people
if they don’t protect people.
Building Manager

36 | P a g e

What you are talking about is moving from proactive safety outcomes to a compliance bound
environment, with people sitting behind desks ensuring every box it ticked and everything is met, to
demonstrate they have met their obligations. In our organisation over last 12 months we’ve seen some
significant enhancements in terms of cost. But it takes people away from being on site, and you can’t
have conversations about safety if you are not on site.
The discussion needs to be about how to move from what happened in the past to what you’re going
to stop happening in the future. It is a cultural shift needed, these laws don’t even contemplate what
those techniques should be. They won’t improve safety.
General Manager

It is simply not feasible nor even possible for company directors to observe and mitigate all momentary
hazards that present on a construction worksite or even multiple concurrent sites. It is not even possible
for a site supervisor to observe every single activity of each and every individual person on site at every
moment of site operation, particularly when even an individual site could include multiple work-fronts.
Further, the responsibilities associated with corporate governance require a very different skillset and
discipline to that of production delivery in all industry sectors.
Obviously, the matter becomes even more obtuse when the legislation seeks to capture also those who
participate as non-executive directors.
Director, Project Management company

Improved safety outcomes on site are not the exclusive domain of company directors or in fact
officially appointed safety supervisors or reps.
It must be collaborative and subscribed to by the whole work group. Penalising one participant
actor pursuant to the actions of informed, educated and even “qualified” others would be a
gross injustice let alone breaking down the necessary collaborative structures for commitment to
values driven policy implementation.
Managing Director

14.4 Statements from Business Owners
As an owner of a building company, if one of my employees onsite that manages a site has a death on
their site even as a result of their poor judgement or management, as owner of the building company
I will be charged. That is ludicrous.
Building company owner

WorkSafe is non-existent in regional WA – we have no inspectors anywhere near us, all have been
withdrawn.
Regional Builder
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Family businesses will no doubt be forced into bankruptcy or even jail if they suffer an on farm or
boat death. Has the impact of this to small business been fully comprehended?
Family business owner and operator

Just saying the laws haven’t been updated since 1984 and are long overdue for a change needs some
clear evidence that changing the legislation is going to achieve fewer fatalities. As I said before
workplace engagement is a far better way of educating people.
Business owner

As an owner of a SME cabinet making business, who is also an employee of the business, it concerns
me that employees may make poor decisions that can adversely affect theirs, others or even my own
safety so significantly however, I am the one who will be on the line if something goes wrong. As a
person who has worked hard in my trade, established a business and worked hard to ensure I put safe
work practices into place, I feel like there is less and less support out there to support business owners
like me who take all the risk for little reward and it makes me really question if it is all really worthwhile
being in business for yourself. If something were to happen, I wouldn’t have the means to defend a
case like this even if I was not at fault, so what happens then….how would I or my family survive
something like that?
Cabinet making business owner

As a small business owner who is working myself in the business, to make it grow so I can support my
family, this is very concerning. In the electrical trade, employees come and go on a contract basis and
can be working anywhere from Perth metro area to client sites in the North West. Thinking that I will
have employees working remotely in high risk work who may palm off their safe work responsibility is
terrifying to me not just for what this could do to me and my family as a responsible person but what
impacts this will have on the safety for those working for me and who they interact with. This
completely goes against our core values that safety is everyone’s responsibility.
Electrician and electrical business owner

Safety is the responsibility of all stakeholders involved in any enterprise or undertaking. It can only be
achieved if all parties work to implement safe work methods.
Exempting employees and ministers from any responsibility will result in carelessness and risk taking
by the exemptees and create a them and us attitude (safety is someone else’s problem, I don’t have
to worry, attitude).
Unfortunately the general public have no knowledge of these proposed changes so I applaud you for
flagging it. Nobody wants to see people injured anytime, but these proposed changes are totally
stacked against one side.
Registered Builder, Regional WA

38 | P a g e

Our organisation is a charity and GTO run by a Board (or management committee) who are all qualified
[tradespersons] serving in a voluntary capacity. If unfair IM provisions become law, which create
liability and exposure to prison time for a Board member, such charities and GTOs will find it hard to
convince [tradespersons] to serve as Board members.
Registered GTO placing apprentices with host employers

This would close our business.
Owner, small construction business

14.5 Publicly Available Statements
Improvements in site safety haven’t come about through threats of bigger penalties; they have been
achieved because clients and contractors have worked together to continually raise standards.
CCF WA encourages the Government to place greater emphasis on safety in its project procurement
and delivery processes. For example, by placing a higher weighting on safety systems and
performance when assessing bids for government contracts. And by instituting an Unusually Low Bid
policy which would help remove pressure on contractors to cut corners, sometimes at the expense of
adequate preventative safety measures.
Small businesses would also benefit from more practical assistance on how to improve their safety
systems, so we look forward to hearing more about the State Government’s proposed Better Worker
Safety campaign.
Safer workplaces are created through a strong workplace safety performance and culture. A strong
culture is not created through harsh penalties – we have seen that in our own workplaces.
We want to work with the Government to improve safety and make sure every worker gets home to
his or her family. Industrial manslaughter laws are just a distraction from the practical measures that
can be taken to achieve that goal.
Andy Graham
CEO, Civil Contractors Federation55
Industrial manslaughter laws will not improve workplace safety. Penalties don’t save lives, whereas
training, education and an ingrained culture of workplace safety does.
Kim Richardson
Industrial Advocate56
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In industrial manslaughter I think we see another lazy intellectual vacuum which will do nothing
to improve health and safety outcomes in Western Australia, and in all likelihood undermine them
further.
Greg Smith
Director, Wayland Legal Workplace Lawyers57

We share the State Government’s commitment to prevent workplace deaths, but industrial
manslaughter laws will not achieve this. Rather it will distract the Government from tackling the
hard questions of why workplace fatalities occur and what practical steps can be taken to address
this issue.
To date, there has been inadequate consultation with industry by the Government to fully
understand the implications of their policy.
There are already adequate laws in place which deal with individuals who negligently or
purposefully contribute to a person’s death and there is a greater risk that industrial manslaughter
laws will have a negative impact on safety outcomes by fostering a culture of blame.
We would rather employers and workers focussed on improving safety outcomes instead of
defending themselves.
Chris Rodwell
CEO, Chamber of Commerce and Industry WA58

The idea that this legislation is good for safety is a serious concern. There is no evidence that
industrial manslaughter laws lead to better safety outcomes. In fact, it appears to have the
opposite effect. The laws break the chain of safety and undermine safety culture that sees safety
as everyone’s responsibility, and employers and employees working collaboratively to manage
risks and lead improvements.
We have to bear in mind that safety remains everyone’s responsibility. We must approach safety
risks and management maturely, with a focus on proactive measures that address the cause and
stop incidents occurring in the first place – not merely punitive approaches when it is too late.
Cathryn Greville
Head of Legal, Advocacy & Professional Services59
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In the AICD’s submission on the Boland Review, we advocated against both proposals, noting that
the introduction of an industrial manslaughter offence is not necessary given existing criminal law
offences and the Category 1 offence contained in the Model WHS laws.
However, we agree that should an industrial manslaughter offence be considered, the fault
threshold should be that of ‘gross negligence’ (defined above) as proposed by the Boland review.
Laura Bacon, AICD Policy Adviser
Christie McGrath, Senior Policy Adviser, Advocacy
Australian Institute of Company Directors (AICD)60

Commenting on the application of Industrial Manslaughter laws in Queensland after acting for all
3 defendants in the recently concluded case of R v Brisbane Auto Recycling Pty Ltd & Ors [2020]
QDC 113:
The loser in this debate is safety.
Our forecast? With exposure for mid-level managers at an all-time high, post incident
investigation methodologies that enquire into ‘organisational failure’ will be fiercely resisted by
line managers occupying roles in the department that is said to have failed. Investigations, driven
by the at-risk managers, will be scoped carefully to exclude findings that can send them to prison.
Legal professional privilege will be overused, and slow or no release of information will be the
order of the day.
… If you have an incident at work, and you think you are exposed to a breach of the WHS Act, don’t
avoid being identified as having been reckless. That way, you have the option of arguing about a
fine versus imprisonment, and if you are looking at imprisonment, the term would be subject to a
maximum of 5 years. That is a much better outcome than being merely criminally negligent and
exposed to an offence where there is no option of a fine and your prison sentence is a portion of
20 years.
Harold Downes, Partner
Belle Sakrzewski-Hetherington, Lawyer
Mills Oakley61
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15. Letters from Industry
In addition to the statements from those working under the OSH laws above, several industry
participants have provided, on behalf of their businesses, personal written statements by letter.
The following Letters from Industry are attached to, and form part of, this submission:

1. Dale Alcock, Managing Director, ABN Group
2. Phillip Kemp, Director, Alliance Builders
3. Michael Bartier, Executive General Manager, BGC Housing Group
4. Mark Stewart, Managing Director, Classic Contractors
5. Robert Shaw, Director, Daly & Shaw Building
6. John Ripp, Director, EMCO Building
7. Mark Kepplinger and Michael Van Dongen, Directors, ENCON
8. Peter McLean, Director and Mark Twiss, OHS Manager, Flexistaff Pty Ltd
9. Rob Monaci, CEO, Georgiou Group Pty Ltd
10. Ray Kershaw, Director, Mondo Exclusive Homes
11. Chris Palandri, Regional Managing Director, Multiplex
12. Michael Pearce, HSE Manager, Perkins Builders Pty Ltd
13. G Robert Spadaccini, Director, Spadaccini Homes Pty Ltd
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25 June 2020
John Gelavis
Master Builders Association of Western Australia
3/35-37 Havelock Street
WEST PERTH 6005

Dear John
I write this letter to indicate my support for the Master Builders Association of Western
Australia’s submission, regarding the proposed new industrial manslaughter offences in the
Work Health and Safety Bill 2019.
We support reforms that deliver safety improvements across our industry as our safety
culture is built on the premise that safety is everyone’s responsibility. To achieve safety
outcomes and continuous improvements, all parties must work together.
It is our concern that this legislation will affect safety in workplaces by no longer making
safety in the workplace a shared responsibility. These laws replace a collaborative safety
approach where everyone is working together to make improvements with a ‘blame culture’
that may discourage reporting and proactive analysis of incidents.
We support strongly proactive safety improvements that are shown to prevent workplace
injuries and deaths, such as training, education programs, and working with the regulators to
address safety concerns on an ongoing basis.
In our business it is about working together, whether it is working with our staff or working
with our subcontractors around this issue.
It is our view that this proposed legislation does not support evidence-based measures to
improve safety culture across our industry, and as such are in full support of the submission
put forward by the Master Builders Association of Western Australia.

Kind Regards

Mark Stewart
Managing Director

Address: Suite 6/7 Gympie Way Willetton WA 6155
Email: admin@classiccontractors.com.au
Builder’s Reg. No. 10343

Telephone: 08 9354 9200

Web: www.classiccontractors.com.au

Painter’s Reg. No. 4875

ABN 57 061 416 699

26 June 2020
John Gelavis
Master Builders Association of Western Australia
3/35-37 Havelock Street
West Perth WA 6005

Dear John,
We write this letter to indicate Encon’s support for the Master Builders Association of Western Australia’s
submission regarding the proposed new industrial manslaughter offences in the Work Health and Safety
Bill 2019.
We are in support of the views put forward by Master Builders in particular:
Duplication of existing provision
The Criminal Code and the Occupational Safety and Health Act 1984 (OSH Act) already allows for
employers and employees to be prosecuted for manslaughter following workplace fatalities. It was only
12 months ago that the penalties under the OSH Act were increased to up to five (5) years imprisonment
for individuals and fines up to $680,000 and body corporate fines of up to $3.5 million.
Evidence does not support IM
The introduction of industrial manslaughter (IM) in other Australian states has not demonstrated a
reduction in serious injury rates. The ACT has had IM in place for 15 years and the UK has had these laws
in place for 11 years however, there has been no data that supports IM is effective in making workplaces
safer.
It is our view, that IM will take away from a proactive safety culture where everyone shares safety
responsibility to one of “blame” and the existing collaborative approach to safety will be eroded.
Legal issues
The low standard of proof required to prosecute under s30B which, does not require gross negligence,
negligence or recklessness is deeply concerning. Further to this, the fact that s30B(1) does not even
require knowledge means that an employer could be imprisoned for someone else’s actions. This has not
been seen in other jurisdictions in Australia.

Encon Construction Pty Ltd ABN: 63 617 234 634
A: Unit 11/ 4 Harper Terrace South Perth Western Australia 6151 T: (08) 9474 2659 E: info@encon.com W: www.encon.com.au

It is our concern, that this will lead to safety strategies moving away from proactive initiatives that are
proven to positively affect safety outcomes and instead the focus will change to the management of
excessive legal strategies to manage this legal risk. Should the focus on safety initiatives that do actually
prevent injury and harm in the workplace, be redirected to focusing on managing legal risk, this will be
detrimental to safety across all workplaces.
We strongly believe in evidence-based measures to improve safety and believe that the focus must remain
on practical measures that prevent the risk of harm or injury in the workplace and not on punitive
measures that occur after the fact. It is for these reasons that we fully support the submission put forward
by the Master Builders Association of Western Australia.

Yours sincerely,

Mark Kepplinger
Director

Michael Van Dongen
Director

Encon Construction Pty Ltd ABN: 63 617 234 634
A: Unit 11/ 4 Harper Terrace South Perth Western Australia 6151 T: (08) 9474 2659 E: info@encon.com W: www.encon.com.au

GEORGIOU GROUP PTY LTD
WA Office
68 Hasler Road
OSBORNE PARK WA 6017
PO Box 1815
OSBORNE PARK DC WA 6916
T:
+61 8 9200 2500
F:
+61 8 9200 2300
E:
wa@georgiou.com.au
W:
www.georgiou.com.au
ABN: 82 073 851 948

19 June 2020
Legislative Committee of the Legislative Council
• Hon Dr Sally Talbot MLC, Chair (Labor)
• Hon Nick Goiran MLC, Deputy Chair (Liberal)
• Hon Pierre Yang MLC (Labor)
• Hon Simon O’Brien MLC (Liberal)
• Hon Colin de Grussa MLC (Nationals)

Dear Council Members
Re: Work Health & Safety Bill 2019 introduced into Legislative Council on 27 November 2019
Writing to express our concerns with the proposed Industrial Manslaughter legislation drafted within the Work Health
& Safety Bill 2019.
Section 30A & 30B in the Draft Bill provides for ‘charging a person’ with Industrial Manslaughter who has no
knowledge, recklessness or negligence attributable to the Death of a Worker but having a duty for a person
conducting a business or undertaking (PCBU) but no action in actual cause of death. This predilection defining
Industrial Manslaughter in the draft bill is unjust and undoes the pro-active focus for Health & Safety at work
continuing to evolve in many industries.
Georgiou promotes educational programs, cultural transformation and education of people in the workplace to
improve health and safety at work. We will continue to do so as openness and pro-activeness and sharing of incident
information will make all workplaces a safer place.
This Draft Bill will not change the practice of PCBU’s who take shortcuts with safety, don’t consider safety important
and put people at risk every day and only react when a serious injury and/or death is upon them to make a change.
PCBU’s who have a disregard for worker health and safety need to be identified pro-actively and authorities take
action making the difference before a serious injury or death occurs. Passing law for the right that unequivocally
punishes all including those who are pro-active PCBU’s when it comes to workplace health and safety improvement is
unjust.
We ask for fairness in the process of Industrial Manslaughter charges, as what is proposed is unjust for many PCBU’s
in many industries.
It’s time to take a detailed and pro-active approach of who isn’t complying and the increase in Worksafe Inspectorate
numbers is a welcome change for industry and all people who have a right to a healthy and safe workplace.
Sincerely

Rob Monaci
Chief Executive Officer

26 June 2020
John Gelavis
Master Builders Association of Western Australia
3/35-37 Havelock Street
West Perth WA 6005

Dear John,
I write this letter to show my support for the Master Builders Association of Western Australia’s
submission regarding the proposed new industrial manslaughter offences in the Work Health and
Safety Bill 2019.
As a medium size family run business, I have serious concerns over the proposed legislation. It is
disappointing that thorough consultation has not occurred across industries and businesses to
understand the significant potential impacts which this legislation presents.
The low standard of proof in section 30B and section 31 along with the ability for WorkSafe to
prosecute section 30B offences rather than independent counsel at DPP, makes me deeply worried
for the potential ramifications to not just me but more importantly my family as a business owner.
It appears to me that allowing the investigator rather than independent counsel to prosecute, along
with a lower standard or proof, there is significant risk that employers may be prosecuted for
subjective rather than objective reasons. Given the low threshold for prosecution, this could mean a
business like myself going bankrupt and also bankrupting my family in trying to defend a matter that
we were not aware of or even involved in. This is not to mention the mental and emotional toll on all
parties involved.
It is my view that these proposed laws would lead to a poor safety culture as they take away from
safety being a shared responsibility. Reforms should be focused on proven safety outcomes that
encourages prevention and not on punitive outcomes.
We fully support safety initiatives that are proven to make workplaces safer and believe that
proactive measures such as; training, education programs, specialized advise and support for
businesses, inspections, working with the regulator and collaborating on safety at all times with
employees is what is needed to enhance safety outcomes and minimize the risk of serious injury or
harm in the workplace.
It is for these reasons that we fully support the submission put forward by the Master Builders
Association of Western Australia.

Ray Kershaw
Director

26 June 2020

John Gelavis
Master Builders Association of Western Australia
3/35-37 Havelock Street
West Perth WA 6005

Dear John,
I write this letter to indicate my support on behalf of Perkins Builders Pty Ltd, for the Master Builders Association of Western Australia’s
submission regarding the proposed new industrial manslaughter offences in the Work Health and Safety Bill 2019.

Even with the introduction of industrial manslaughter in other jurisdictions, there has been no evidence that these laws reduce serious
injury rates. Further, threatening managers/business owners with greater prison sentences under existing health and safety
legislation, is not likely to change behaviours and eliminate dangerous practices rather it removes the focus of safety being everyone’s
responsibility to improve and identify safety risk to one that puts the focus on legal risks without accountability being taken at all
levels.
It is our view that putting in place better mechanisms to prevent injuries before they occur (such as site inspections, enhanced safety
training requirements and improved safety management systems) is a far better use of resources than paying prosecutors and judges
to punish people after a tragedy has occurred. Prevention is a far better pursuit than the cure of punishment.

The accountability for safety needs to be applied at all levels including employees and subcontractors. Contemporarily the Principle
has mostly born the greater portion of safety responsibility and accountability as the regulator will often prosecute the principle and
not the Subcontractor. We all need to take ownerships and be responsible for safe work practices in ways that prevent harm or injury
before they occur and not just use penalties after the event.

It is my concern that focusing on the penalties not the prevention will undermine the identification of risk and the investigation of
incidents by creating a culture of blame which will seriously impact safety improvements and the prevention of serious incidents.
It would be more effective to direct available fiscal resources to bolster the regulatory authority (Worksafe), this would provide greater
capacity and oversight as well as training and education programs that have been proven to improve safety and reduce the risk of
serious harm in workplaces.
Regards,
______________________________
Michael Pearce
HSE Manager – Perkins Builders

16. Extract of Sections 30A, 30B and 31
Marked-up extract of sections 30A, 30B and 31 of the Bill showing Master Builders’
recommended changes to the drafting of those provisions
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Work Health and Safety Bill 2019
Health and safety duties
Part 2
Offences and penalties
Division 5
s. 30A

Subdivision 2 — Industrial manslaughter

1
2
3

30A.
(1)

A person commits a crime if —
(a) the person has a health and safety duty as a person
conducting a business or undertaking; and
(b) the person engages in conduct that causes the death of
an individual; and
(c) the conduct constitutes a failure to comply with the
person’s health and safety duty; and
(d) the person engages in the conduct —
(i) knowing that the conduct is likely to cause the
death of an individual; and
(ii) in disregard of that likelihood.
Penalty for this subsection:
(a) for an individual, imprisonment for 20 years and a
fine of $5 000 000;
(b) for a body corporate, a fine of $10 000 000.

(2)

A person charged with a crime under subsection (1) may be
convicted of an offence under section 30B(1).

(3)

An officer of a person (the PCBU) commits a crime if —
(a) the PCBU has a health and safety duty as a person
conducting a business or undertaking; and
(b) the PCBU engages in conduct that causes the death of an
individual; and
(c) the PCBU’s conduct constitutes a failure to comply with
the PCBU’s health and safety duty; and
(d) the PCBU’s conduct —
(i) is attributable to any neglect on the part of the
officer; or
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Industrial manslaughter — crime
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Work Health and Safety Bill 2019
Health and safety duties
Part 2
Offences and penalties
Division 5
s. 30B

(ii)

1
2

and
(e) the officer engages in the officer’s conduct referred to in
paragraph (d)(i) or (ii) —
(i) knowing that the PCBU’s conduct is likely to
cause the death of an individual; and
(ii) in disregard of that likelihood.
Penalty for this subsection: imprisonment for 20 years and a
fine of $5 000 000.
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(4)
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30B.
(1)

Industrial manslaughter — simple offence
A person commits an offence if —
the person has a health and safety duty as a person
conducting a business or undertaking; and
(b) the person fails to comply with that duty; and
(c) the failure causes the death of an individual.
Penalty for this subsection:
(a) for an individual, imprisonment for 10 years and a
fine of $2 500 000;
(b) for a body corporate, a fine of $5 000 000.
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(2)

A person charged with an offence under subsection (1) may be
convicted of a Category 1 offence, a Category 2 offence or a
Category 3 offence.

(3)

An officer of a person (the PCBU) commits an offence if —
(a) the PCBU has a health and safety duty as a person
conducting a business or undertaking; and
(b) the PCBU fails to comply with that duty; and
(c) the failure causes the death of an individual; and
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A person charged with a crime under subsection (3) may be
convicted of an offence under section 30B(3).

(a)
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is engaged in with the officer’s consent or
connivance;
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Work Health and Safety Bill 2019
Health and safety duties
Part 2
Offences and penalties
Division 5
s. 31

the PCBU’s conduct that constitutes the failure —
(i) is attributable to any neglect on the part of the
officer; or
(ii) is engaged in with the officer’s consent or
connivance.
Penalty for this subsection: imprisonment for 10 years and a
fine of $2 500 000.
(d)
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(4)
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Subdivision 3 — Other offences and penalties

11
12
13

Failure to comply with health and safety duty — Category 1

31.
(1)

A person commits a Category 1 offence if —
(a) the person has a health and safety duty as a person
conducting a business or undertaking; and
(b) the person fails to comply with that duty; and
(c) the failure causes serious harm to an individual.
Penalty for this subsection:
(a) for an individual, imprisonment for 5 years and a fine
of $680 000;
(b) for a body corporate, a fine of $3 500 000.

(2)

A person commits a Category 1 offence if —
(a) the person has a health and safety duty otherwise than as
a person conducting a business or undertaking; and
(b) the person fails to comply with that duty; and
(c) the failure causes the death of, or serious harm to, an
individual.
Penalty for this subsection:
(a) for an individual, if the offence is committed by the
individual as an officer of a person conducting a
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A person charged with an offence under subsection (3) may be
convicted of a Category 1 offence, a Category 2 offence or a
Category 3 offence.
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Health and safety duties
Part 2
Offences and penalties
Division 5
s. 32

1
2

(b)

3
4

(c)

5
6

(3)

For the purposes of subsections (1)(c) and (2)(c), the failure
causes serious harm to an individual if it causes an injury or
illness to the individual that —
(a) endangers, or is likely to endanger, the individual’s life;
or
(b) results in, or is likely to result in, permanent injury or
harm to the individual’s health.

(4)

A person charged with a Category 1 offence may be convicted
of a Category 2 offence or a Category 3 offence.
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business or undertaking, imprisonment for 5 years
and a fine of $680 000;
for an individual, if paragraph (a) does not apply,
imprisonment for 5 years and a fine of $340 000;
for a body corporate, a fine of $3 500 000.
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