
For the attention of The Standing Committee on Legislation 

Reference: Children and Community Services Amendment Bill 2019 

 

I wish to submit my objection to the inclusion of section 124BA, in particular the intention that 
ministers of religion are not excluded from criminal responsibility for failing  to report matters 
arising from a religious confession, a tenet that has been the cornerstone of Christianity for nearly 
two millennia and formalised over 500 years ago. 

It is important to point out that I encourage, in the strongest possible terms, legislation that makes 
children safer from abuse. My objection to this legislation is that it will do many things, but none of 
those things will make children safer and, potentially, will place them at increased risk. My 
objections are formed for a number of reasons, which I outline in the ensuing paragraphs. 

1. The legislation is manifestly unfair and targets specific members of the community. If 
mandatory reporting of abuse were really expected to make children safer then it should be 
applied to lawyers and psychologists, areas that would have a much higher chance of abuse 
disclosure. To target religious ministers in the legislation and ignore other professions that 
would yield greater reporting rates is tantamount to prejudice. Legislation that is prejudice is 
unacceptable in Western Australia. 
 

2. Anecdotally, from the dozen or so priests that I have spoken to, there are not queues of 
child abusers at the confessional seeking absolution. In over a hundred years of priestly 
service to communities not one of these priests has heard anything approaching child abuse 
of any kind. Whilst my survey is little more than anecdotal, there are a number of reasons 
why this is the case. 
 
(a) The psychology of a child abuser is that they don’t believe they are doing anything wrong. 
This is a common understanding in psychology and is not in dispute. If a person does not 
believe they have done anything wrong, they have no need to seek absolution through the 
confessional, therefore would not present themselves - QEF. 
 
(b) Should a child abuser, for some reason, desire to seek absolution via the confessional 
then they will do it anonymously, leaving the priest in the untenable situation of having a 
legal obligation to report disclosed abuse without knowing the identity of the abuser. This is 
simply poorly formulated legislation cobbled together by people who don’t seem to 
understand the process they are trying to undermine. If it is deliberate then it is manifestly 
prejudice, if it is inadvertent then it is grossly incompetent. 
 
(c) The process of confession is that the penitent confess their wrong doings and absolution 
is granted pending the performance of a contrition act – the traditional 10 Hail Mary’s. In the 
event of confession of crimes, the act of contrition would undoubtably involve turning 
themselves in to authorities or else the absolution is not granted, rendering the initial 
confession pointless, Catholics are well aware of this. In the rare event it may result in a 
person turning themselves in to authorities – an action not without precedent – this avenue 
would be removed if the priest were required to report the contents of a confession, 
potentially, reducing the likelihood of the abuse being stopped. 
 



3. Legislation should be demonstrably enforceable. It is very difficult to envisage how a priest 
would ever be charged under this legislation given that the penitent, if they haven’t turned 
themselves in to police immediately, most likely will not do so. So where is the information 
about a non-disclosure going to come from, in the rare event of a disclosure and, in the even 
rarer event, that the priest will be aware of the identity of the penitent? The only way that 
such information could be gathered is via entrapment, by either the police or unscrupulous 
journalists posing as child abusers. Legislation that is unenforceable is bad legislation.  
 

4. Priests will simply not break the seal of confession. In the small group of priests I know, this 
is a point of solidarity – they will go to prison before breaking the seal. Given that this will be 
the instructions from the Bishops in Western Australia it is logical to expect that all priests in 
Western Australia will take the same stance. People formulating this legislation must have 
been aware or, at least, should have been aware, that this would be the case. If the 
legislators are aware of this then the intention is to either, fill the prisons with recalcitrant 
priests, after the obligatory entrapment, or not exercise this clause in the legislation at all. 
Either way the intent of the clause is baffling, if not suspicious. 
 

5. This legislation abjectly fails to recognise the positive steps taken by the contemporary 
Catholic church to mitigate the risk of historic crimes in the Church being repeated, 
especially the Church in Western Australia. To target contemporary priests in this state is an 
attempt to punish a body of people who are, for the most part if not totally, innocent of any 
wrongdoing themselves. This makes the legislation revengeful in nature and, thus, entirely 
inappropriate.  
 

6. This legislation is clearly designed to target a core tenet of Catholic faith, one that is central 
to the five and a half million Catholics in Australia. As it attacks this core tenet it will, 
deliberately or inadvertently, restrict the religious practice of Catholics in Western Australia 
making it overtly unconstitutional. In doing so it smacks of the sectarian policies of the 
United Kingdom that the Australian constitution sought to eliminate. The argument that it is 
sacrificing religious freedom to protect abused children is tenuous at best, and has been 
tested and failed in other jurisdictions, including the United States and Canada. It is my view 
that it will not take the High Court very long to recognise this if the legislation is challenged. 

 

I am grateful to the Committee for the opportunity to make this submission and make myself 
available should the committee require any additional information or clarification. 

 

Regards 

Dr Wayne Keady 

 

 

 




