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Introd uction

1.

On the 1ih December 2008 the Hon. Nick Griffiths MLC (Chairman of the

Legislative Council for Western Australia 's Select Committee into the Appropriateness of
Powers and Penalties for Breach of Parliamentary Privilege and Contempt of Parliament)
wrote to Lord Elis-Thomas (Presiding Officer of the National Assembly for Wales ("NAW"))
inviting a written submission in relation to the matters being considered by the Committee
and seeking information on the statutory provisions which apply in relation to NAW for
Wales in cases of breach of privilege, contempt and misconduct.

2.

This paper, which has been prepared by staff of NAW at the request of the

Presiding Officer, does not comment on the matters of policy and procedure under
consideration by the Committee but does set out, for the information of the Committee, the
relevant statutory provisions which apply to NAW.

The statutory framework

3.

Generally, relevant provisions that govern NAW are contained in the:-

~

Government of Wales Act 2006;

http://www.opsi .gov.uk/acts/acts2006/ukpga20060032en1 .htm

~

NAW's Standing Orders;

http://www.ossw.wales .gov.uk/2007/leg SO March2007.pdf

~

NAW's Code of Conduct for AMs; and

http://www.assemblywales .org/bus-home/bus-guide-docs-pub/bus-businessdocuments/bus-business-documents-doc-Iaid .htm?act=dis&id=75171 &ds=3/2008

~

Various NAW Procedure, Guidance, and Protocol documents.

"Assembly privilege I contempt of the Assembly"

4.

The Assembly does not enjoy any general statutory or common law privilege or

power to punish for contempt. The only provisions which provide legal sanctions for those
who refuse to co-operate with its discharge of its functions are those relating to the
summoning and examination of witness (see below).

5.

The following paragraphs summarise NAW's powers in relation to:(i)

Assembly Members (AMs) who breach the Code of Conduct;

(ii)

Members of the Public who refuse to give evidence or produce documents
during Assembly Proceedings; and

(iii)

the separate powers of the Courts .

(i) Code of Conduct for AMs

6.

An AM who breaches NAW's Code of Conduct is independently investigated by the

NAW Commissioner for Standards (appointed under Standing Order 31), and is subject to
'NAW's Procedure for dealing with complaints against AM's' (Complaints procedure).

7.

A link to the extant complaints procedure is pasted below:http://www.assemblywales.org/complaintprocedure-e.pdf

8.

Section 36 of the Government of Wales Act 2006 (GOWA 2006) covers standards

of integrity, and an AM who breaches section 36(7) of the GOWA 2006 will be subject to a
criminal offence for participating in Assembly proceedings without having
declared/registered an interest.

9.

Paragraph 6 of the complaints procedure confirms that if an AM has committed a

criminal offence the standards commissioner informs the clerk to the standards committee
of the breach of section 36(7) of GOWA 2006. The Clerk to the Standards Committee
refers papers to the Police in accordance with the protocol agreed with Police and Crown
Prosecution . Consideration of a complaint under the complaints procedure is suspended
until the Police, CPS , or courts have concluded their involvement.

10.

If the complaint is considered by the Standards Committee, then under paragraph

7.11 of the complaints Procedure the committee may make a decision to recommend any
of the following:
(i)

that no breach has been found and that the complaint is dismissed;

(ii)

that a breach has been found but that it is a failure of a minor nature

and the complaint should be dismissed;

(iii)

that a breach has been found and that no further action should be

taken;

(iv)

that a breach has been found and that the Member should be

"censured" under Standing Order 16.9; or

(v)

that a breach has been found and that the Member should be

excluded from Assembly proceedings for a specified time.

(2) Refusal to give evidence or produce documents to the Assembly

11.

Sections 37, 38, 39 and 40 of GOWA 2006 provides the Assembly with powers to

require witnesses to appear to give evidence before, or to produce documents to the
Assembly, its committees or their sub-committees. Section 39 makes it a criminal offence
for a person to whom a notice under section 38(1) has been given to:
a) refuse, or fail, without reasonable excuse, to attend proceedings as required by the
notice;
b) refuse, or fail, without reasonable excuse, to answer any question concerning the
subjects specified in the notice;
c) refuse, or fail, without reasonable excuse, to produce a document which the notice
required to be produced; or
d) intentionally alter, suppress, conceal or destroy any such document.

12.

The penalty for being found guilty of an offence for the above is a fine not

exceeding level 5 on the standard scale (currently £5 ,000) or of imprisonment for up to 51
weeks , or both.
(3) Separate powers of the courts
Failure to register interests and punishing witnesses
13.

Section 36 of GOWA 2006 and Standing Order 31 (which makes provision for

financial and other interests of AMs) require the National Assembly to maintain and publish
a Register of AM interests. AMs are required to register any relevant interests within eight
weeks of taking the oath or affirmation and also register within four weeks any changes to
those interests.
14.

Section 36(7)(a) of the GOWA 2006 makes it an offence for any AM to participate in

proceedings of the Assembly without having registered a relevant interest as specified in
the Annex to Standing Order 31 .
15.

The penalty for being found guilty of an offence for the above is a fine not

exceeding level 5 on the standard scale (currently £5 ,000) or of imprisonment for up to 51
weeks, or both.

