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Introduction
The terms of reference for the Committee’s Inquiry into the need for laws in Western Australia to
allow citizens to make informed choices regarding their own end of life choices include as item (b) a
requirement to “review the current framework of legislation, proposed legislation and other relevant
reports and materials in other Australian States and Territories and overseas jurisdictions”.
Defend Human Life! is a prolife venture by Richard Egan who has closely monitored developments in
the law and practice of assisted suicide and euthanasia for over 30 years.
It is the considered position of Defend Human Life!, based on all the available evidence, that none of
the jurisdictions that have legalised euthanasia and/or assisted suicide have succeeded in
establishing a safe assisted suicide/euthanasia framework.
The remainder of this submission will present the relevant evidence on key matters drawing from
the experience of those jurisdictions which have assisted suicide or euthanasia laws.

Physical pain is not the issue
There is a telling disconnect between the focus of assisted suicide and euthanasia laws when they
are being proposed and after they have been implemented.
During the proposal phase the focus is almost universally on an alleged group of hard cases, small in
number, who, it is said, are suffering unbearable physical pain or other physical symptoms that
cannot be relieved by even the best palliative care. This claim is based largely on anecdotal evidence.
After implementation it becomes clearer that the real focus is on autonomy – an alleged right to
assistance to die at a time of one’s own choosing for any reason.
Proposals to legalise assisted suicide for a select group of people often include a criterion such as
“suffering from a serious and incurable condition which is causing enduring and unbearable
suffering that cannot be relieved in a manner the patient deems tolerable”.
Proponents often claim that palliative care cannot relieve all pain.
For example the Victorian parliamentary committee report End of Life Choices falsely claims (p. 206)
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that palliative care specialists gave evidence that “not all pain can be alleviated”. Footnote 809
references “Palliative Care Victoria, Submission, pp. 14–15”.1 This is most misleading as what that
submission actually states is that in the rare cases when all other methods of palliation for pain
and other symptoms fail, palliative sedation therapy is available to provide adequate relief of
suffering.
PALLIATIVE CARE VICTORIA: PAIN CAN BE ALLEVIATED
The Palliative Care Victoria submission2 relevantly states:
Achieving the effective management of pain and other symptoms is a high priority in the care of
people with a life limiting illness and people who are dying. Where these symptoms are not readily
alleviated by general health and care services, a referral to access the specialised expertise of
palliative care services should be made. In most cases, specialist palliative care teams are able to
address the person’s physical pain and other symptoms and to respond to their psycho-social,
emotional, spiritual and cultural needs so that they are able to live and die well with dignity.
However, a small minority of patients experience refractory symptoms such as agitated delirium,
difficulties breathing, pain and convulsions.
Refractory symptoms are defined as:
“pain or other symptoms for which all possible treatment has failed, or it is estimated that no
methods are available for palliation within the time frame and the risk-benefit ratio that the patient
can tolerate.”
A patient with refractory (unrelieved) distress “must have received skilled multidimensional
management directed at the physical, psychological and existential dimensions of the symptom
before a symptom is considered refractory.” Prudent application of palliative sedation therapy may
be used in the care of selected palliative care patients with otherwise refractory distress.
[T]he level of sedation used should be the lowest necessary to provide adequate relief of suffering:
“The doses of medications should be increased or reduced gradually to a level at which suffering is
palliated with a minimum suppression of the consciousness levels and undesirable effects, with
documentation of the reason for changes and response to such manoeuvres.” Only under exceptional
circumstances is deep and continuous sedation required from initiation of palliative sedation therapy.
Having misleadingly claimed that palliative care experts concede that pain and other physical
symptoms cannot be alleviated and that therefore some Victorians are faced with unavoidably
painful deaths the End of Life Choices majority report then niftily substitutes a purely subjective
notion of suffering for that of objective pain and other physical symptoms.
ASSISTED SUICIDE IN OREGON: NOT FOR PAIN
“Enduring and unbearable suffering” is a phrase capable of including the prime reasons given by the
1127 people who have died under Oregon’s assisted suicide law:
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A steady loss of autonomy (91.4%)
Less able to engage in activities making life enjoyable (89.7%)
Loss of dignity (77%)
Loss of control of bodily functions, such as incontinence and vomiting (46.8%)
Physical or emotional burden on family, friends, or caregivers (42.2%)

Only 296 out of 1127 people (26.3%) mentioned inadequate pain control or concern about it.3
Earlier annual reports noted that “Patients discussing concern about inadequate pain control with
their physicians were not necessarily experiencing pain.”4
Associate Professor Ian Haines, MBBS is a medical oncologist and palliative medicine specialist. He
comments:
As an oncologist with 35 years' full-time experience, I have seen palliative care reach the point where
the terminally ill can die with equal or more dignity than euthanasia will provide. It is now very
effective and increasingly available for two of the three possible ways of dying, outside of sudden
unexpected death, which are advanced cancer and chronic relapsing and remitting organ-specific
disease such as heart or lung failure.
Palliative care is also available for people with chronic progressive cognitive diseases such as
dementia. This is the fourth way of dying and perhaps the most feared of all.
Like Andrew Denton and others who have observed unbearable suffering in loved ones and the
terrible failures of modern medicine in the past, I had once believed that euthanasia was the only
humane solution.
I no longer believe that.
If the Victorian government legalises assisted dying for people suffering from serious and incurable
conditions, it will be the wrong choice. It is not necessary and, as outlined in the minority report to
government5, it will inevitably increase the pressure, both stated and perceived, for some
chronically ill patients to move on and stop being a burden6.
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AUSTRALIAN PAIN MANAGEMENT ASSOCIATION
The Australian Pain Management Association is concerned legalising assisted suicide “may lead to
government having an opportunity for people to end their life with the help of another person
rather than investing in early pain management support and the medical treatment and community
support that people need in order to have a ‘good death’ and die with dignity”.
“Australia has achieved a high level of expertise in pain and palliative medicine including wellcoordinated multidisciplinary care. However, this needs to be delivered across the health care
system, particularly at home or in residential aged care facilities. Less than optimal analgesia and
symptom control are major obstacles to quality end-of-life care.
“[E]ndorsing such a Bill [may] let health services off the hook from providing the best and widest pain
management services.”7

CONCLUSION

No case for legalising assisted suicide can properly be made on the basis that
this is the only possible response to people facing unrelievable pain.
Every Western Australian deserves access to gold standard palliative care
which can alleviate pain, including using palliative sedation as a last resort.
Mental illness and psychiatric referral
One obvious group of people who are generally seen to be at risk from laws authorising assisted
suicide or euthanasia are those with a mental illness. Laws permitting assisted suicide or euthanasia
sometimes ( for example, the Northern Territory in 1995) require compulsory screening for any
effect mental illness may be having on a request to die. More frequently (Oregon, Washinton etc.)
such laws make any referral optional.
In the Netherlands and Belgium mental illness itself is seen as a condition for which euthanasia or
assisted suicide may be an appropriate response!
The evidence from those jurisdictions with optional referral for psychiatric assessment is that the
gatekeeping medical practitioners very seldom refer and that this results in persons with treatable
clinical depression being wrongfully assisted to commit suicide.
OREGON
Oregon’s Death With Dignity Act, which has been operative since 1998, provides for medical
practitioners to provide prescriptions for lethal medications to be taken later by the person for
whom the lethal dose is prescribed.
Research by Linda Ganzini et al. found that “Among terminally ill Oregonians who participated in our
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study and received a prescription for a lethal drug, one in six had clinical depression”. 8
Depression is supposed to be screened for under the Act. However, in 2016 less than one in twenty
five (3.75%) who died under the Oregon law were referred by the prescribing doctor for a psychiatric
evaluation before writing a script for a lethal substance.9
Another paper by Ganzini et al. found that “in a study of 321 psychiatrists in Oregon only 6% were
very confident that in a single evaluation they could adequately determine whether a psychiatric
disorder was impairing the judgment of a patient requesting assisted suicide”.10
In 2011 Dr. Charles J. Bentz of the Division of General Medicine and Geriatrics at Oregon Health &
Sciences University explained that Oregon's physician-assisted suicide law is not working well. He
cited the example of a 76-year-old patient he referred to a cancer specialist for evaluation and
therapy. The patient was a keen hiker and as he underwent therapy, he became depressed partly
because he was less able to engage in hiking.
He expressed a wish for assisted suicide to the cancer specialist, who rather than making any effort
to deal with the patient’s depression, proceeded to act on this request by asking Dr Bentz to be the
second concurring physician to the patient’s request.
When Dr Bentz declined and proposed that instead the patient’s depression should be addressed
the cancer specialist simply found a more compliant doctor for a second opinion.
Two weeks later the patient was dead from a lethal overdose prescribed under the Act.
Dr Bentz concludes “In most jurisdictions, suicidal ideation is interpreted as a cry for help. In Oregon,
the only help my patient got was a lethal prescription intended to kill him.” He urges other
jurisdictions “Don't make Oregon's mistake.”11
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WASHINGTON (STATE)
Washington State’s Death With Dignity Act, based on Oregon’s, came into operation on 9 March
2009.
Only 4% of those given a lethal prescription were referred to a psychiatrist or psychologist for
evaluation. In some cases the prescribing doctor knew the patient for less than a week before
writing the prescription, and in just over half the cases (51%) the doctor knew the patient for less
than 25 weeks.12

NETHERLANDS

Far from screening out people suffering from depression and other mental health issues from
accessing euthanasia or assisted suicide, the Netherlands actively offers assisted suicide or
euthanasia to persons suffering from depression and other mental illnesses.
As is usually the case when legalised euthanasia is first proposed supporters in the Netherlands
initially focussed solely on unbearable and unrelievable physical suffering associated with a terminal
illness.
Even before formal legalisation the grounds for euthanasia were expanded by the courts well
beyond physical suffering allowing psychiatric conditions such as depression, anorexia, and anxiety
associated with asymptomatic HIV to be are sufficient grounds to justify a physician granting a
request by a person for the administration of lethal drugs.13
One of the requirements of careful practice, under which physicians performing euthanasia
and assisting with suicide were assured freedom from prosecution, required that the patient be
suffering. Doctors with patients who were suffering physically were not subject to prosecution,
but it was not yet clear whether they would be treated the same in cases involving patients
with non-somatic suffering. The psychiatrist and general practitioner of a woman suffering
from depression decided to assist the woman with suicide. Although they were acquitted, the
Rotterdam District Court noted that in cases of non-somatic suffering the consultation of
another independent physician is preferable.
In another case, the Almelo District Court held that although the suffering of a 25 year-old
anorexia nervosa patient was not primarily physical, it was unbearable and therefore sufficient
to dismiss the indictment against the pediatrician who had assisted in the patient’s suicide.
The Supreme Court addressed the issue of non-somatic suffering in the landmark 1994 case of
Chabot.
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Dr. Boudewijn Chabot was a psychiatrist who supplied lethal drugs to a patient who had
recently experienced a series of traumatic events that had left her with no desire to live.
Although offered treatment for her condition, the patient refused. The Court began by
affirming its earlier holdings that euthanasia and assisted suicide can be justified if:
the defendant acted in a situation of necessity, that is to say … that confronted with a
choice between mutually conflicting duties, he chose to perform the one of greater
weight. In particular, a doctor may be in a situation of necessity if he has to choose
between the duty to preserve life and the duty as a doctor to do everything possible to
relieve the unbearable and hopeless suffering of a patient committed to his care.
The prosecution argued that the defense of justification should not be available to doctors who
assist with suicides in cases where the suffering is non-somatic and the patient is not in the
“terminal phase.”
The Supreme Court rejected this contention, and held that in such cases the justification can be
rooted in the autonomy of the patient herself. The Court noted that,“the wish to die of a
person whose suffering is psychic can be based on an autonomous judgment.”14
Euthanasia is now legally permitted in the Netherlands for dementia patients and for persons with
depression or other mental health issues in the complete absence of any physical illness or
suffering.15
In 2016 there were 60 notifications of euthanasia or assisted suicide involving patients with
psychiatric disorders (more than four times the 14 cases in 2012) and 141 notifications involving
dementia (nearly three and a half times the 42 notifications involving dementia in 2012). These cases
were in the absence of any other condition justifying euthanasia.16
More than half (37) of the 60 cases of euthanasia for psychiatric disorders in 2016 were carried out
by doctors from the Levenseindekliniek (End of Life Clinic).17
Psychiatric conditions for which euthanasia was performed in 2015 included personality disorder
with post traumatic stress disorder and self-mutilation; and obsessive compulsive disorder.18

14

Smies. Jonathan T. “The legalization of euthanasia in the Netherlands”, Gonzaga Journal of International
Law, (2003-4) 7, p. 19-20, http://www.gonzagajil.org/pdf/volume7/Smies/Smies.pdf
15

Regional Euthanasia Review Committees, Annual report 2010, p. 10, 13, 22-23,
http://www.euthanasiecommissie.nl/Images/JV%20RTE%202010%20ENGELS%20(EU12.01)_tcm52-30364.pdf
16
Regionale Toetsingscommissies Euthanasie, Jaarverslag 2016, p. 12
https://www.euthanasiecommissie.nl/binaries/euthanasiecommissie/documenten/jaarverslagen/2016/april/1
2/jaarverslag-2016/RTE_jaarverslag2016.pdf
17

Regionale Toetsingscommissies Euthanasie, Jaarverslag 2016, p. 15
https://www.euthanasiecommissie.nl/binaries/euthanasiecommissie/documenten/jaarverslagen/2016/april/1
2/jaarverslag-2016/RTE_jaarverslag2016.pdf
18

Regionale Toetsingscommissies Euthanasie, Jaarverslag 2015, p. 50-52

7

BELGIUM
Belgium also offers assisted suicide or euthanasia for persons suffering with depression or other
mental illnesses.
In April 2012 Tom Mortier’s mother was euthanased on the grounds of chronic depression. Tom
writes:
I was not involved in the decision-making process and the doctor who gave her the injection
never contacted me.
Since then, my life has changed considerably. Up until now, I am still trying to understand
how it is possible for euthanasia to be performed on physically healthy people without even
contacting their children. The spokesman of the university hospital told me that everything
happened according to my mother’s “free choice”. After my mother’s death, I talked to the
doctor who gave her the injection and he told me that he was “absolutely certain” my
mother didn’t want to live anymore. 19
Euthanasia has been approved for a 24 year old woman, known as Laura, on the sole grounds of her
mental suffering based on suicidal ideation.20 Belgium now treats suicidal ideation by facilitating
suicide.
Dr Wim Distelmans, the chairman of the Belgian Euthanasia Control and Evaluation Commission,
recently enthused about euthanasia as the solution for people with bipolar disorder:
“Manic-depressive patients, in their manic moments, do the most improbable things: plunder their
bank account, stay weeks in a five star hotel, buy numerous cars in one day. At that stage they are
not mentally competent, that is obvious. But in moments of depression and exhaustion to the
baseline, then they are indeed competent. Then they can say, for example: "I have lived for thirty
years crazy highs and lows, I've tried everything to break that infernal cycle, including psychiatric
hospitalization, but now I'm back on the baseline, and I know I have a few weeks left before I am
back for a dip in the depth or a jump in height." These are people who are eligible for euthanasia.”21
124 people were killed by euthanasia in Belgium in 2014 and 2015 for mental and behavioural
disorders, including depression (41); dementia (36); borderline personality disorder (14); bipolar
disorder (9); obsessive-compulsive disorder (5); personality disorder (3); post-traumatic stress
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disorder (1); psychosis (1); schizoaffective disorder (1) and anorexia (1).22
A report on 100 cases where patients an outpatient psychiatric clinic in Dutch speaking Belgium who
requested euthanasia between 2007 and 2011 found that of the 35 cases in which euthanasia had
been carried out by December 2012 there were 9 men and 26 women, indicating women are more
vulnerable to being killed for their poor mental health.
Of the 100 cases, 11 patients were under 30 years (average age was 47 years).
The conditions for which requests were considered included: depression, bipolar, schizophrenia,
Asperger’s syndrome (19 cases); post-traumatic stress disorder; complicated grief; eating disorders;
obsessive-compulsive disorders; anxiety; and attention deficit hyperactivity disorder.
“In total, 48 of the 100 patients’ euthanasia requests were accepted (48%), because LT (psychiatrist),
in discussion with the patients’ other practitioners and families, considered the requests to be based
on reasons that were sufficiently tangible and reasonable, and because all legal requirements had
been fulfilled.”23
SWITZERLAND
Swiss psychiatrist Thomas Schlaepfer, a specialist in depression, is disturbed by the way Dignitas –
one of the three organisations offering assisted suicide in Switzerland - operates. "If somebody flies
into Zurich Airport, is brought into an interview for an hour and prescribed medication, that's totally
wrong," he says. "That's ethically wrong. Legally, it might be OK in Swiss law, but ethically it's
wrong."
Schlaepfer says it is "totally impossible" to find out in a brief visit or two whether someone is of
sound mind. Dignitas chief Minelli, however, claims to have no doubts about what he is doing: "Ah,
it is not knowing," he says. "It is feeling, and that is much better than knowing."
Dignitas has also helped people with mental illnesses such as schizophrenia to die.
Minelli argues that mentally ill people have the same right to take their own lives as others: "You
can't say and you shouldn't say that mentally ill people should not have human rights."
But Schlaepfer says suicidal tendencies are often a symptom of mental illness and can be treated.
"In this office," he says, "many people said, 'I'm totally depressed; I want to end my life' and weeks
later this opinion was changed."
Public prosecutor Andreas Brunner believes the law is dangerously unregulated, giving him little
room to act. "These days, everyone - even you or me, we - can make assisted suicides," says Brunner,
noting that nothing - not even a medical degree - is required to start an organization that helps
22
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people kill themselves.” 24
NEW YORK
The issue of undiagnosed/untreated clinical depression was identified as the first primary risk from
legalizing assisted suicide or euthanasia in the 1997 report of the New York Task Force on Life and
the Law.
The New York Task Force on Life and the Law in a 1997 supplement25 to its 1994 report, When Death
is Sought: Assisted Suicide and Euthanasia in the Medical Context,26 affirmed and helpfully
summarised its views on the primary risks associated with the legalisation of assisted suicide or
euthanasia as follows:
Undiagnosed or untreated mental illness.
Many individuals who contemplate suicide — including those who are terminally ill — suffer from
treatable mental disorders, most commonly clinical depression. Yet, physicians routinely fail to
diagnose and treat these disorders, particularly among patients at the end of life. As such, if assisted
suicide is legalised, many requests based on mental illness are likely to be granted, even though they
do not reflect a competent, settled decision to die.
The constitutionality of New York’s prohibition of assisted suicide was upheld in a significant decision
by the New York Court of Appeals27. In a concurring opinion Garcia J, citing a brief from disability
activists, addressed the issue of depression during terminal illness as a legitimate concern of the
State justifying its ban on assisted suicide:
The legitimate interests advanced by the State support the assisted suicide statutes
irrespective of a patient's proximity to death or eligibility for terminal sedation. For instance,
the State may permissibly conclude that its interest in preserving life does not "diminish"
merely because a patient's death may be "certain" or "imminent" (J. Rivera concurring op at
2, 27). Rather, research demonstrates that "suicidal feelings in terminally ill people" are often
"remediable through other means, including pain management, hospice services and
counseling," notwithstanding the patient's impending or imminent death (Brief of Disability
Rights Amici, at 21). In the State's view, this data may undermine any assurance that, in the
"last stage of life," a patient's "choice is not motivated by depression and helplessness, but
by the desire to exercise autonomy to achieve a peaceful death" (J. Rivera concurring op at

24

Mary-Jayne McKay “Switzerland’s suicide tourists”, CBS
http://www.cbsnews.com/stories/2003/02/12/60II/main540332.shtml
25

www.health.state.ny.us/nysdoh/taskfce/sought.pdf , pp 4-5.

26

www.health.state.ny.us/nysdoh/provider/death.htm

News,

February

11,

2009,

27

Myers v Schneiderman, New York Court of Appeals, No 77, decided 7 Sep 2017,
https://www.nycourts.gov/ctapps/Decisions/2017/Sep17/77opn17-Decision.pdf

10

22-23).
NORTHERN TERRITORY
The Rights of the Terminally Ill Act 1995 (the ROTI Act) was in operation in the Northern Territory
from 1 July 1996 until it was suppressed by the Commonwealth’s Euthanasia Laws Act 1997 on 27
March 1997.
During the nine month period in which the ROTI Act was in effect and under its provisions, four
people were assisted to terminate their lives by Dr Philip Nitschke.
Case studies on these four deaths have been published.28 The principal author of this paper is
Professor David Kissane, who is a consultant psychiatrist and professor of palliative medicine. Philip
Nitschke is a co-author of the paper.
The case studies examine how the conditions required by the ROTI Act were met. Cases numbered
3, 4, 5 and 6 in this paper refer to those cases which ended with the person’s life being terminated
with the assistance of Dr Philip Nitschke.
Kissane noted that “fatigue, frailty, depression and other symptoms” – not pain – were the
prominent concerns of those who received euthanasia. He observed that “palliative care facilities
were underdeveloped in the Northern Territory, and patients in our study needed palliative care…
There is a need to respond creatively to social isolation, and to treat actively all symptoms with early
and skilled palliative care.”
From the case histories, it is apparent that cases 3 and 4 each had depressive symptoms.
In case 3, the patient had received “counselling and anti-depressant medication for several years”.
He spoke of feeling sometimes so suicidal that “if he had a gun he would have used it”. He had
outbursts in which he would “yell and scream, as intolerant as hell” and he “wept frequently”.
Neither the patient’s adult sons nor the members of the community palliative care team who were
caring for him were told he was being assessed for euthanasia. “A psychiatrist from another state
certified that no treatable clinical depression was present.”
In case 4, “the psychiatrist noted that the patient showed reduced reactivity to her surroundings,
lowered mood, hopelessness, resignation about her future, and a desire to die. He judged her
depression consistent with her medical condition, adding that side-effects of her antidepressant
medication, dozepin, may limit further increase in dose.”
Kissane comments that “case 4 was receiving treatment for depression, but no consideration was
given to the efficacy of dose, change of medication, or psychotherapeutic management.” While Dr
Nitschke “judged this patient as unlikely to respond to further treatment”, Kissane, comments that
“nonetheless, continued psychiatric care seemed warranted – a psychiatrist can have an active
therapeutic role in ameliorating suffering rather than being used only as a gatekeeper to
euthanasia”.
28
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In case 6 a key factor seemed to be the patient’s distress at “having witnessed” the death of her
sister who also had breast cancer, “particularly the indignity of double incontinence”.29 She “feared
she would die in a similar manner”. She “was also concerned about being a burden to her children,
although her daughters were trained nurses”.
Kissane noted that “fatigue, frailty, depression and other symptoms” – not pain – were the
prominent concerns of those who received euthanasia. He observed that “palliative care facilities
were underdeveloped in the Northern Territory, and patients in our study needed palliative care…
There is a need to respond creatively to social isolation, and to treat actively all symptoms with early
and skilled palliative care.”
Further concerns are raised by the report on case 5. Dr Nitschke reported that “on this occasion the
psychiatrist phoned within 20 min, saying that this case was straightforward”. This assessment took
place on the day on which euthanasia was planned. This case involved an elderly, unmarried man
who had migrated from England and had no relatives in Australia. Dr Nitschke recalled “his sadness
over the man’s loneliness and isolation as he administered euthanasia”. Dr Nitschke has since
revealed in testimony to a Senate committee, that he personally paid for this psychiatric
consultation and that it in fact took less than 20 minutes.30
Dr David Kissane, comments on the issue of demoralisation:
Review of these patients’ stories highlighted for me the importance of demoralization as a
significant mental state influencing the choices these patients made. They described the
pointlessness of their lives, a loss of any worthwhile hope and meaning.
Their thoughts followed a typical pattern of thinking that appeared to be based on pessimism,
sometimes exaggeration of their circumstances, all-or-nothing thinking in which only extremes
could be thought about, negative self-labelling and they perceived themselves to be trapped in
this predicament. Often socially isolated, their hopelessness led to a desire to die, sometimes
as a harbinger of depression, but not always with development of a clinical depressive
disorder. It is likely that the mental state of demoralization influenced their judgement,
narrowing their perspective of available options and choices. Furthermore, demoralized
patients may not make a truly informed decision in giving medical consent.
Demoralization syndrome … is an important diagnosis to be made and actively treated during
advanced cancer. It is recognised by the core phenomenology of hopelessness or
meaninglessness about life. The prognostic language within oncology that designates ‘there is
no cure’ is one potential cause of demoralization in these patients, a cause that can be avoided
by more sensitive medical communication with the seriously ill. While truth telling is needed,
hope must also be sustained so that life may be lived out as fully as possible. Patients with
advanced cancer can be guided to focus on ‘being’ rather than ‘doing’, savouring the
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experiential moment of the present, so that purpose and meaning are preserved through
inherent regard for the dignity of the person. Active treatment of a demoralized state by
hospice services would involve counselling and a range of complementary therapies, use of
community volunteers and family supports, all designed to counter isolation and restore
meaning.31
CONCLUSION

There is no model from any jurisdiction that has legalised assisted suicide
and/or euthanasia for adequately ensuring that no person who is assisted to
commit suicide or killed directly by euthanasia is suffering from treatable
clinical depression or other forms of mental illness that may affect the capacity
to form a competent, settled, determination to die by assisted suicide or
euthanasia.
Jurisdictions, like Oregon, that provide for optional referral for psychiatric assessment manifestly fail
to identify all cases of clinical depression. Clearly then the Panel must reject a purely discretionary
referral system which relies on medical practitioners with no specialist qualifications to identify the
symptoms of possible clinical depression.
The only jurisdiction which has required a psychiatric assessment for each case of euthanasia was
the Northern Territory. However, this system signally failed to adequately identify depression,
demoralization or other psychiatric issues which may have been treatable in all four cases of persons
killed by former doctor Philip Nitschke under the Rights of the Terminally Ill Act 1995 (NT).
Compulsory referral to a psychiatrist, who may have never seen the person before, for a single brief
assessment of whether the person’s decision making capacity about assisted suicide or euthanasia is
affected by depression or other psychiatric factors is clearly an inadequate safeguard and will not
make assisted suicide “safe”.

At the end of life?
Assisted suicide or euthanasia laws sometimes limit access to persons who are assessed by doctors
as being at the end of life, in Oregon and the other US states that have assisted suicide laws the
criterion is less than 6 months to live.
Recently introduced bills in New South Wales and Victoria specify a criterion of “expected to die
within no longer than 12 months”.
Canada specifies that a person must be facing a “reasonably foreseeable natural death”. However,
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The Superior Court of Ontario has issued an interpretation of this provision that expands it to cover
people who are not terminally ill but who have an irreversible, deteriorating chronic illness, even if
that condition will not of itself cause death.32
In the Netherlands and Belgium there is no requirement to be terminally ill. People with decades to
live can be euthanased.

Published research on the accuracy of prognoses and diagnoses, as well as data from
jurisdictions with a 6 months to live criterion, all point to the reality that under assisted
suicide laws some people will die who are not terminally ill (errors in diagnosis), could be
cured (wrong advice or reluctant to undergo treatment for reasons that could be overcome
with the right help) or having much longer to live than predicted (errors in prognosis).
OREGON
In those jurisdictions, such as Oregon, that have specified a time limit – usually six months – in which
death is expected as one of the criteria for being offered assisted suicide, there is evidence that this
prognosis is often significantly in error.
Oregon’s Death With Dignity Act provides that before prescribing a lethal substance a doctor must
first determine whether a person has a “terminal disease”. This is defined by section 127.800 (12) of
the Oregon Revised Statute to mean “an incurable and irreversible disease that has been medically
confirmed and will, within reasonable medical judgment, produce death within six months”.
The data reported in the Annual Reports on the operation of the Oregon law only give the range for
the number of days between initial request and ingestion so it is impossible to get an accurate
picture of just how frequently an inaccurate prognosis becomes the basis for prescribing a lethal
dose of drugs. And, of course, in those who take the lethal dose within the six months the prognosis
is, as it were, a self-fulfilling prophecy.
However, what we do know is that the longest duration between initial request and ingestion
recorded is 1009 days (that is 2 years and 9 months). And in the most recent year for which data is
available, that is 2015, one person ingested lethal medication 517 days after the initial request for
the lethal prescription was made.33
The data from the Annual reports shows that:
●

in every year of full operation of the Act (1999-2015) there is at least one case (almost
certainly many more but only the longest duration is reported in the data) where the time
between initial request and ingestion was greater than nine months;
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●

in 14 of the 17 years there was at least one case where the time between initial request and
ingestion was greater than one year;
● in 10 of the 17 years there was at least one case where the time between initial request and
ingestion was greater than 15 months;
● in 6 of the of the 17 years there was at least one case where the time between initial
request and ingestion was greater than 18 months and;
● in 4 of the 17 years there was at least one case where the time between initial request and
ingestion was greater than two years.34
Evidently in each of these cases the prognosis of less than six months to live was wildly inaccurate.
Dr Kenneth Stevens has written about his experience of how the prognosis of six months to live
works in practice under Oregon’s law:
Oregon’s assisted-suicide law applies to patients predicted to have less than six months to
live. In 2000, I had a cancer patient named Jeanette Hall. Another doctor had given her a
terminal diagnosis of six months to a year to live. This was based on her not being treated
for cancer.
At our first meeting, Jeanette told me that she did not want to be treated, and that she
wanted to opt for what our law allowed – to kill herself with a lethal dose of barbiturates.
I did not and do not believe in assisted suicide. I informed her that her cancer was treatable
and that her prospects were good. But she wanted “the pills.” She had made up her mind,
but she continued to see me.
On the third or fourth visit, I asked her about her family and learned that she had a son. I
asked her how he would feel if she went through with her plan. Shortly after that, she
agreed to be treated, and her cancer was cured.
Five years later she saw me in a restaurant and said, “Dr. Stevens, you saved my life!”
For her, the mere presence of legal assisted suicide had steered her to suicide.35
WASHINGTON (STATE)
Although Washington State’s Death With Dignity Act specifies that only persons with “six months or
less to live” may request lethal doses of medication from a physician, the data shows that in each
year between 5% and 17% of those who die after requesting a lethal dose do so 25 weeks or more
later, with one person in 2012 dying nearly 3 years (150 weeks) later, and one person in 2015 dying
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nearly two years later (95 weeks).36
Washington physicians who prescribe lethal medication seem to be getting more inaccurate in their
prognoses for assisted suicide candidates. In the first three years of the Act’s operation (2009-2011)
6.43% of persons who died after ingesting a prescribed lethal dose 25 weeks or more after the initial
request. However, this rate of inaccurate prognosis more than doubled to 13.33% over the next four
years of the Act’s operation (2012-2015).
It is unlikely that in this time frame medical practitioners have actually become less competent at
prognosis. It is more likely that as assisted suicide becomes established medical practitioners who
participate in its operation by prescribing lethal doses of medication pay less attention to a statutory
limit regarding expected time until death.
OTHER JURISDICTIONS
In jurisdictions without any statutorily specified time limit it is apparent that any phrase used in the
legislation such as that the person is “at the end of life” or that “death is reasonably foreseeable” is
likely to be subject to very broad interpretation and will fail to limit the practice of assisted suicide or
euthanasia to those who are, in fact, in the final weeks or months of life.
ERRORS IN PROGNOSES ARE COMMON, NOT RARE, THROUGHOUT MEDICAL PRACTICE
Errors in prognosis are not limited to assessment for the purpose of assisted suicide.
One recent study of prognostic accuracy for brain cancer found that “All physicians had individual
patient survival predictions that were incorrect by as much as 12-18 months, and 14 of 18 physicians
had individual predictions that were in error by more than 18 months. Of the 2700 predictions, 1226
(45%) were off by more than 6 months and 488 (18%) were off by more than 12 months.”
Of particular relevance to the use of a prognosis of expected death within no longer than 12 months
to grant access to assisted suicide is the finding that “In this study all physicians were unable to
accurately predict longer-term survivors. Despite valuable clinical data and predictive scoring
techniques, brain and systemic management often led to patient survivals well beyond estimated
survivals.”37
A study published in 2000 in the British Medical Journal 38 found that physicians only made accurate
(within 33% margin either way) prognoses in 20% of cases for terminally ill patients. Significantly for
the use of a prognosis of not expected to live more than 12 months in allowing access to assisted
suicide or euthanasia is the finding that in 17% of cases physicians were overly pessimistic in their
prognosis by more than 33% and out by a factor of 2 in 11.3% of cases. In other words, perhaps
more than one in ten people given a prognosis of 12 months to live may live for 2 years or more.
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TREATMENT MAY BE EFFECTIVE OR THE DIAGNOSIS MAY BE WRONG
The example of Jeanette Hall, who is still alive today after commencing the process of seeking
assisted suicide in Oregon in 2000, illustrates the danger of making assisted suicide available to
people when first diagnosed with a terminal illness. Thankfully for Jeanette her doctor refused to
collaborate in assisting her suicide and helped her find hope – and effective treatment – instead. 39
In some cases the prognosis will be wrong because the diagnosis is wrong. The person may not
even have a terminal illness at all.
For example, it was only after the family of retired Italian magistrate Pietro D’Amico, aged 62,
insisted on an autopsy that he was found not to have a terminal illness at all, despite being given
such a diagnosis by both Italian and Swiss doctors prior to undergoing assisted suicide in
Switzerland.40
According to evidence given by Dr Stephen Child, Chair of the New Zealand Medical Association to
the New Zealand parliamentary inquiry into the practice of euthanasia, “On diagnosis, 10 to 15 per
cent of autopsies show that the diagnosis was incorrect. Three per cent of diagnoses of cancer are
incorrect”.41
Ten per cent of cases in Australia are misdiagnosed according to Peter McClennan, chief executive
at Best Doctors.42

PROGNOSIS DIFFICULT TO MAKE ACCURATELY
A prognosis of not being expected to live longer than 12 months is notoriously difficult to make
accurately.
A study on the accuracy of prognoses in oncology43 found that “discrimination between patients who
would survive for one year and those who would not was very poor”, described as “only slightly
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better than a random guess”.44
The National Consensus Statement: essential elements for safe and high-quality end-of-life care
wisely observes:
Predicting prognosis and the timing of dying can be difficult. For some patients, it may be
difficult to distinguish clinical deterioration that is reversible from deterioration that is
irreversible and part of the normal dying process. In such cases, it may be appropriate to
consider a trial of treatment for a defined period to assess reversibility of a patient’s
deterioration.45
The critical point to note is that using a 12 months to live criteria for admission to palliative care
does not preclude trials of treatment or, of course, unexpected spontaneous recovery. Using a 12
months to live criteria to prescribe or administer lethal drugs (perhaps as soon as 10 days after
such a prognosis is first given) excludes these possibilities.
CONCLUSION

There is no jurisdiction that has so far legalised assisted suicide or euthanasia
that has created a framework to adequately and safely ensure that only those
who persons who are certainly within weeks or months of death are assisted
to commit suicide or euthanased. All existing frameworks make it possible for
some persons who may have years to live are encouraged or assisted to throw
their lives away.
Making assisted suicide available to people diagnosed with a terminal illness
and given a prognosis of not expected to live longer than 12 months will
unavoidably result in the deaths of persons who in fact were not terminally
ill or who had years to live. Legalising assisted suicide is too risky.

A serious and incurable condition
Assisted suicide laws often specify that a person must be suffering from a serious and incurable
condition” or some similar phrase.
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OREGON
Oregon’s Death With Dignity Act requires that a person be certified by two physicians as suffering
from a terminal illness before a lethal dose of medication can be lawfully prescribed.
The most recent Annual Report show that conditions that have been accepted as meeting this
definition include besides malignant neoplasms (i.e. cancers) and amyotrophic lateral sclerosis, heart
disease, chronic lower respiratory disease, HIV/AIDS, benign and uncertain neoplasms, other
respiratory diseases, diseases of the nervous system (including multiple sclerosis, Parkinson’s
disease and Huntington’s disease), musculoskeletal and connective tissue diseases, viral hepatitis,
diabetes mellitus, cerebrovascular disease, and alcoholic liver disease.46
Earlier annual reports47 specifically mention some diseases that would not normally be classified as a
terminal illness:
●

myelodyoplastic syndrome (not terminal unless it develops into acute myeloid leukemia
which itself is not necessarily terminal) (2003 Annual Report, p. 19);
● Hepatitis C (2004 Annual Report , p. 21)
● digestive organ neoplasm of unknown behavior! (2004 Annual Report , p. 21)
● cardiomyopathy (may cause death but not necessarily terminal) (2006 Annual Report, p. 5)
● endocarditis (not usually considered a terminal illness, only 20% mortality rate during initial
infection) (2006, Annual Report, p. 5).
This suggests that even a requirement that an illness be terminal may not be strictly applied.
BELGIUM
The phrase proposed in the discussion paper “serious and incurable condition” is similar to the
phrase used in Belgium’s Act on Euthanasia, Section 3.1 “the patient is in a medically futile condition
… resulting from a serious incurable disorder caused by illness or accident”.
The evidence from Belgium is that this phrase is capable of very broad application indeed.
In 2015 there were 299 cases of reported euthanasia for non-terminal conditions (14.8% of all
cases). These cases included 107 cases of so-called “polypathology” where death was not expected
soon and there was no particular major illness or disorder, as well as 57 cases of mental or
behavioural disorders. Additionally there was one case of euthanasia for a congenital abnormality or
chromosomal disorder.48
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The Euthanasia Evaluation and Control Commission describes “polypathology” as including situations
where mobility difficulties, increasing deafness or loss of vision have led to loneliness, social isolation
or a decreased ability to engage in various activities as sufficient justification for euthanasia. Urinary
or fecal incontinence, described as a loss of dignity, is also mentioned in this context.49
Blindness
In December 2012 identical twin brothers were euthanased on the grounds of their psychological
distress at learning they were both going blind. The brothers were reportedly distressed that they
would not be able to see each other. 50
Euthanasia for victims of sexual abuse
In late 2012 a 44 year old woman known as Ann G was euthanased by her psychiatrist on the
grounds of unbearable psychological suffering. She had been treated for anorexia since her teenage
years by psychiatrist Walter Vandereycken. In 2008 she publicly accused Vandereycken of sexual
abusing her under the guise of therapy. In October 2012 he admitted to years of sexual abuse of
several of his patients. Following this admission Ann G spoke of some temporary relief from “the
cancer in her head” but subsequently persisted in her request for euthanasia. 51
Ann G will not be available to testify against her abuser if charges are laid.
Gender dysphoria
On 30 September 2013 Nathan Verhelst was euthanased on the grounds of unhappiness following a
sex change operation. Nathan (previously known as Nancy) had been rejected by a family who hated
girls. Commenting on the euthanasia Nathan’s mother said:
“When I saw 'Nancy' for the first time, my dream was shattered. She was so ugly. I had a
phantom birth. Her death does not bother me.”52
The doctors who approved and carried out euthanasia on Nathan Verhelst effectively affirmed the
rejection Nathan had experienced since childhood.
Same sex attraction
In June 2016 the BBC interviewed a 39 year old Belgian man, known as “Sebastien”, who was in the
process of being assessed for euthanasia on the grounds of his sexual attraction to men which he
said he had never accepted and found unbearable. The outcome of his assessment has not been
reported. However, Gilles Genicot, a member of Belgium’s Federal Euthanasia Evaluation and
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Control Commission, commented "It's more likely he has psychological problems relating to his
sexuality. I cannot find a trace of actual psychic illness here. But what you cannot do is purely rule out
the option of euthanasia for such patients. They can fall within the scope of the law once every
reasonable treatment has been tried unsuccessfully and three doctors come to the conclusion that no
other option remains."53
Prisoners and mental health detainees
On 15 September 2014 the Brussels Court of Appeal decided that Frank Van Den Bleeken, who has
been detained since the 1980s as a mentally impaired man accused of rape and murder, could
legally request euthanasia as an alternative to life in prison.54
His euthanasia was scheduled for 11 January 2015 but was halted after the doctors treating him
decided not to go ahead with it.55
Suicidal ideation
Euthanasia has been approved for a 24 year old woman, known as Laura, on the sole grounds of her
mental suffering based on suicidal ideation.56 Belgium now treats suicidal ideation by facilitating
suicide.
Psychiatric disorders
Data on euthanasia for psychiatric disorders is given above in the section on psychiatric referral.
CONCLUSION

The phrase “serious and incurable condition” is capable of such a broad
application as evidence by the application of the similar phrase “serious
incurable disorder” in Belgium’s law. It would not be possible to create a safe
framework for assisted suicide using such a nebulous phrase in the law.
The phrase used in Oregon’s law refers to “terminal illness”. While more
restrictive in its application than the phrase “serious and incurable condition”
it has nonetheless apparently been interpreted as applying to several illnesses
not usually classified as terminal illnesses.
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Voluntary and free of coercion
Assisted suicide and euthanasia laws usually require that a request be voluntary and free of
coercion. To be truly voluntary a request would need to be not just free of overt coercion but also
free from undue influence, subtle pressures and familial or societal expectations.
A regime in which assisted suicide is made legal and in which the decision to ask for assisted suicide
is positively affirmed as a wise choice in itself creates a framework in which a person with low selfesteem or who is more susceptible to the influence of others may well express a request for assisted
suicide that the person would otherwise never have considered.
OREGON AND WASHINGTON (STATE)
The data from Oregon shows that “in 2016 nearly one out of two (48.87%) people who died after
taking prescribed lethal medication cited concerns about being a “Burden on family,
friends/caregivers” as a reason for the request.57
Does the concern about being a burden originate from the person or is it generated by subtle or not
so subtle messages from family, friends and caregivers - including physicians - who find the person to
be a burden or a nuisance or just taking too long to die?
Elder law expert Margaret Dore comments:
In both Washington and Oregon, the official reporting forms include a check-the-box
question with seven possible "concerns" that contributed to the lethal dose request. These
concerns include the patient's feeling that he was a "burden."
The prescribing doctor is instructed: "Please check 'yes,' 'no,' or 'don't know' depending on
whether or not you believe that a concern contributed to the request."
In other states, a person being described as a "burden" is a warning sign of abuse. For
example, Sarah Scott of Idaho Adult Protection Services describes the following "warning
sign": "Suspect behavior by the caregiver . . . [d]escribes the vulnerable adult as a burden or
nuisance."
The recommendation is that when such "warning signs" exist, a report should be made to
law enforcement and/or to the local adult protective services provider.
Washington and Oregon, by contrast, instruct its doctors to check a "burden" box.
Washington and Oregon promote the idea that its citizens are burdens, which justifies the
prescription of lethal drugs to kill them. Washington's and Oregon's Acts do not promote
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patient "control," but officially sanctioned abuse of vulnerable adults.58
BELGIUM
Claire-Marie Le Huu-Etchecopar is a French nurse who has worked in Belgium since 2008. She has
written about her experience with euthanasia in Belgium.
She describes the actions of the friends of a patient:
Those close to her are locked in the emotion of seeing their friend disabled. They cannot bear
to see her different. Any other solution than euthanasia seems unimaginable to them. In a
small notebook where they leave her messages while she’s sleeping, the question of
euthanasia is on every page. You can read words such as:
Do not forget your euthanasia, it is your right, you have to ask the doctors or they’ll
never do it for you…59
ELDER ABUSE
Undue influence is increasingly being seen as a relevant factor in the financial abuse of elders.
Seniors Rights Victoria provides a useful summary of case law and best practice on undue influence
in the financial abuse of elders.60 It is clear from this summary that undue influence can easily be
missed and may be difficult to identify. Of course, the courts can apply the remedy of recission if it is
established. In the case of assisted suicide a failure to spot undue influence before writing a
prescription for a lethal dose will be incapable of remedy once the lethal dose is ingested.
A recent parliamentary report on Elder Abuse in New South Wales also referenced the failure of
professionals to identify undue influence and so unwittingly facilitate elder abuse.61
It cites the Council on the Ageing NSW as observing that the NSW Interagency policy on preventing
and responding to abuse of older people “does not address the more common cases where elder
abuse is perpetrated by a family member or carer ‘in an environment of isolation, dependence and
undue influence”. (para 5.13 on p. 54)
The report also notes that “Capacity Australia observed that financial abuse is often fueled by
ignorance and family conflict, as well as ‘inheritance impatience’ – discussed below. It further noted
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that undue influence by one family member over another is commonly facilitated by legal
professionals because of their failure to detect when an older person is struggling to manage their
financial affairs, that is, when they lack financial capacity.” (para 6.6 on p. 80)

The report furthered noted that “Ms Lise Barry, Senior Lecturer at the Macquarie Law School has
conducted research specifically on how lawyers assess the capacity of older people to instruct them.
Lawyers sometimes have a very limited understanding of the interview skills required to determine
an older person’s capacity to appoint a power of attorney or enduring guardian, and that they are
doing so free of undue influence.” (paras 7.8 and 7.11 on p. 107).
As long ago as 1885 in what is till cited in Australian law as the leading case on undue influence, Sir
James Hannen described some of the kinds of subtle coercion that a frail, elderly or ill person may be
subjected to that could be hard for any outside person to detect.
The coercion may of course be of different kinds, it may be in the grossest form, such as
actual confinement or violence, or a person in the last days or hours of life may have become
so weak and feeble, that a very little pressure will be sufficient to bring about the desired
result, and it may even be that the mere talking to him at that stage of illness and pressing
something upon him may so fatigue the brain, that the sick person may be induced, for
quiteness’ sake, to do anything. This would equally be coercion, though not actual
violence.62
CONCLUSION

It is clear from this evidence that simply requiring a physician to tick a box
stating the person requesting assisted suicide is doing so voluntarily is no
guarantee that the physician has the competence or has undertaken the
extensive and careful inquiries necessary to establish that the person is not
subject to undue influence or subtle pressure (albeit unwittingly) from family,
friends or society to request assisted suicide so as not to burden others.
No jurisdiction that has legalised assisted suicide has even made any serious
effort to establish a genuinely safe framework in this regard.
Informed consent and specialists
Some assisted suicide or euthanasia laws purport to provide an additional safeguard by requiring at
least one doctor with relevant specialist experience to assess the person and inform them of all
relevant information about the person’s condition.
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NORTHERN TERRITORY
The Rights of the Terminally Ill Act 1995 (the ROTI Act) was in operation in the Northern Territory
from 1 July 1996 until it was suppressed by the Commonwealth’s Euthanasia Laws Act 1997 on 27
March 1997.
During the nine month period in which the ROTI Act was in effect and under its provisions, four
people were assisted to terminate their lives by Dr Philip Nitschke.
Case studies on these four deaths have been published.63 The principal author of this paper is
Professor David Kissane, who is a consultant psychiatrist and professor of palliative medicine. Philip
Nitschke is a co-author of the paper.
The case studies examine how the conditions required by the ROTI Act were met. Cases numbered
3, 4, 5 and 6 in this paper refer to those cases which ended with the person’s life being terminated
with the assistance of Dr Philip Nitschke.
The Rights of the Terminally Ill Act [ROTI Act] provided (Section 4) that: “A patient who, in the course
of a terminal illness, is experiencing pain, suffering and/or distress to an extent unacceptable to the
patient, may request the patient’s medical practitioner to assist the patient to terminate the
patient’s life.”
The ROTI Act (Section 3) defined that: “‘terminal illness’, in relation to a patient, means an illness
which, in reasonable medical judgment will, in the normal course, without the application of
extraordinary measures or of treatment unacceptable to the patient, result in the death of the
patient.”
The ROTI Act further provided that a “medical practitioner who receives a request” may, if certain
conditions are met, “assist the patient to terminate the patient’s life”.
The conditions to be met included that:
● “the medical practitioner is satisfied, on reasonable grounds, that – (i) the patient is
suffering from an illness that will, in the normal course and without the application of
extraordinary measures, result in the death of the patient; (ii) in reasonable medical
judgment, there is no medical measure acceptable to the patient that can reasonably be
undertaken in the hope of effecting a cure; and (iii) any medical treatment reasonably
available to the patient is confined to the relief of pain, suffering and/or distress with the
object of allowing the patient to die a comfortable death;” (Section 7(1)(b));
● a second “medical practitioner who holds prescribed qualifications, or has prescribed
experience, in the treatment of the terminal illness from which the patient is suffering” has
examined the patient and has confirmed “(A) the first medical practitioner’s opinion as to the
existence and seriousness of the illness; (B) that the patient is likely to die as a result of the
illness; and (C) the first medical practitioner’s prognosis” (Section 7(1)(c)(i) and (iii));
● “a qualified psychiatrist” has “confirmed that the patient is not suffering from a treatable
clinical depression in respect of the illness” (Section 7(1)(c)(ii) and (iv)); and
● the illness is causing the patient severe pain or suffering (Section 7(1)(d))
In case 4, there was no consensus that the person was terminally ill. The person was diagnosed with
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mycosis fungoides. “One oncologist gave the patient’s prognosis as 9 months, but a dermatologist
and a local oncologist judged that she was not terminally ill. Other practitioners declined to give an
opinion. In the end an orthopaedic surgeon certified that the ROTI provisions for terminal illness had
been complied with.”64
In case 3 the patient may have benefited from radiotherapy or strontium but neither of these was
available in the Northern Territory.65
In case 5, the patient had an obstruction and was clinically jaundiced.66 The ROTI Act required Dr
Nitschke as a “medical practitioner who receives a request” to have “informed the patient of the
nature of the illness and its likely course, and the medical treatment, including palliative care,
counselling and psychiatric support and extraordinary measures for keeping the patient alive, that
might be available to the patient.”67 However, Kissane reports that “when questioned about options
like stenting for obstructive jaundice or the management of bowel obstruction” Dr Nitschke
“acknowledged limited experience, not having been involved in the care for the dying before
becoming involved with the ROTI Act.”68
This raises doubts as to whether the patient in this case – who was reported by Dr Nitschke to
exhibit “indecisiveness” over a two month period about whether or not to request euthanasia –
would still have done so if he had been given better symptomatic relief for the jaundice and
obstruction.69

NETHERLANDS
The review committees in the Netherlands are required to consider whether all the conditions of the
euthanasia law have been met in each case. In case 15 of the 2011 annual report the Regional
Euthanasia Review Committees conclude that the attending physician failed to achieve an accurate
diagnosis of the woman’s back pain and only prescribed limited pain relief medication.
Consequently it could not be said that the woman’s pain was definitively unrelievable. Of course the
woman can get no relief from this finding of error on the part of the doctor who failed her and then
euthanased her as she is already dead by euthanasia.70
The same lack of remedy applies to the two cases of people with dementia who were euthanased in
2012 in relation to which the Review Committees found “not to have been handled with due care”.71
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In Case 2015-01 the Review Committee found a lack of due care before euthanasia was carried out
on a woman with a history of stomach pains from an undiagnosed cause, who was reluctant to be
examined by a geriatrician.72 No further action was taken on this case.

CONCLUSION

No legal framework permitting assisted suicide or euthanasia has yet been
established which effectively ensures that all persons being killed or helped to
commit suicide are accurately diagnosed and properly informed about all
treatment options available for their condition. People are being killed or
helped to commit suicide who could have benefited from treatment.
Disability rights
Proposals to legalise assisted suicide for a select group of people, such as those who are suffering
from a serious and incurable condition which is causing enduring and unbearable suffering that
cannot be relieved in a manner the patient deems tolerable, raise profound concerns about the
implications for people living with disabilities.
BETTER OFF DEAD
Assisted suicide proposals usually would require two doctors to agree to a person’s request for a
prescription for a lethal dose to be used to end the person’s life. To do so the doctors essentially
need to agree that the person would “be better off dead” or at least that it is reasonable for a
person in that position to consider that he or she would be better off dead.
The reasons given for requesting assisted suicide in Oregon are not primarily to do with pain but
rather (only 26.4%) with concerns about loss of autonomy (91.4%), decreasing ability to participate
in activities that made life enjoyable (89.7%), loss of dignity (77%), loss of control of bodily functions,
such as incontinence and vomiting (46.8%) and the physical or emotional burden on family, friends,
or caregivers (42.2%).73 These are all disability issues.
Any assisted suicide proposal that includes a subjective notion of suffering as part of the eligibility
criteria would allow assisted suicide for a similar set of concerns.
This set of concerns reflects the day to day realities of life for many people living with disabilities of
various kinds.
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If we legalise assisted suicide for incontinence, a loss of ability to engage in one’s favourite hobby, a
need to have other’s take care of your physical needs, a loss of mobility and so forth what is the take
home message for those who live with these challenges every day?
Are we saying they would also be better off dead?
STELLA YOUNG
The late Stella Young, comedian, writer and disability activist, wrote on the implications of legalising
assisted suicide for people living with disabilities:
As a disabled person, I'm accustomed to conversations about quality of life and dignity. Specifically,
I'm accustomed to assuring people that my life is worth living. I'm short statured, a wheelchair user,
and I frequently have bone fractures. All the visual cues that make me 'the other' are front and
centre.
People make all sorts of assumptions about the quality of my life and my levels of independence.
They're almost always wrong.
I've lost count of the number of times I've been told, "I just don't think I could live like you," or "I
wouldn't have the courage in your situation," or, my favourite one to overhear (and I've overheard
it more than once), "You'd just bloody top yourself, wouldn't you?". What we as a society think we
know about what it means to live as a disabled person comes from cultural representations of
disability seen through a nondisabled lens. And we, as people with disability, rarely get to tell our
own stories.
Also, social attitudes towards disabled people come from a medical profession that takes a deficit
view of disability. This is my major concern with legalising assisted death; that it will give doctors
more control over our lives. As a disabled person who has had a lot to do with the medical profession,
I can tell you that this is the space in which I've experienced some of the very worst disability
prejudice and discrimination. Doctors might know about our biology, but it doesn't mean they know
about our lives.
Media reports on assisted dying feed these misconceptions. ABC News reported this week on the case
of Barbara Harling, a Queensland woman with motor neurone disease who said that she would
consider moving to Tasmania if the Voluntary Assisted Dying Bill had passed. Harling is quoted as
saying: "Well, let's put it this way. I can use my left hand, my right hand is just about useless. If I can't
use my left hand to wipe my bottom, then I can do nothing else for myself. That means someone has
to do everything for me. I couldn't bear to live like that."
The thing is, a lot of people do live like that. I know many, many people who depend on personal
assistants for all of their daily living tasks, some of them requiring 24 hour care. Having to rely on
someone else to wipe your bum may not be something anyone aspires to, but I'm quite sure it's
never killed anyone.
Perhaps our discomfort with this kind of thing is why we don't hear the counter view in reports about
assisted dying. Often we hear supporters of euthanasia and assisted suicide talk about wanting to
avoid the pain and suffering that often comes with imminent death. But more often, we hear stories
like Barbara Harling's, which are more about wanting to avoid a loss of autonomy and
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independence.74
SCREENING FOR DEPRESSION OR COERCION
Proposals for assisted suicide offer require assessing doctors to screen for depression or other
mental health conditions that may be affecting the person’s decision making capacity. Similarly the
assessing doctors are supposed to determine that the request is voluntary and not the result of
coercion.
Doctors are less likely to identify depression in people with disability, simply by assuming that it is
normal for a person with disability to show signs of depression such as sadness and lack of hope.
Doctors may also easily miss the particular vulnerability of a person living with disability to overt or
subtle coercion from family or caregivers who reinforce a feeling that the person is a burden, “too
much trouble”, “life is too hard” and so forth.
TERMINAL CONDITION OR DISABILITY?
Proposals for assisted suicide may suggest making assisted suicide available to people with a
specified length of time to live, such as six or twelve months or use some vaguer term such as where
death is reasonably foreseen.
However, proposal generally indicate that the prognosis should take account of which treatments
are “acceptable to the person”. On this basis various condition that are not in themselves terminal
may be considered as terminal for the purpose of offering assisted suicide if the person decides to
forego an effective, available treatment for whatever reason.
This approach poses a severe risk to people following an initial acquisition or diagnosis of a condition
that may involve a considerable level of disability.
Research overwhelmingly shows that people with new disabilities frequently go through initial
despondency and suicidal feelings, but later adapt well and find great satisfaction in our lives.
However, the adaptation usually takes considerably longer than the mere fifteen-day waiting period
[generally] required by assisted suicide proposals. People with new diagnoses of terminal illness
appear to go through similar stages. In that early period before one learns the truth about how good
one’s quality of life can be, it would be all too easy, if assisted suicide is legal, to make the final
choice, one that is irrevocable.
Dr. Richard Radtke, a well-known retired academic oceanographer in Hawaii, provides one such
example. Dr. Radtke has had a very disabling form of muscular sclerosis for over 25 years. In the
period after his diagnosis, doctors often classified him as terminally ill. He experienced severe
depression for two years. Had assisted suicide been legal, he acknowledges that he would have
chosen it and died long ago. Today, still with an extremely limiting disability, he has retired from a
successful academic career, is a happily married father, remains the president of a charitable
foundation, and is grateful for the length and varied experiences of his life.
How many such individuals is our society prepared to sacrifice as the collateral damage from the
legalization of assisted suicide?75
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CONCLUSION

Legalising assisted suicide poses a direct threat to the lives of some people
with disabilities who may be assessed as eligible to request it. Doctors are
more likely to agree that they are “better off dead” and to miss signs of
depression or coercion.
Legalising assisted suicide for being a burden, incontinence and loss of ability
to enjoy activities trivialises issues faced daily by persons living with disability
and demeans their courage in facing the challenges of life.
Ingesting the lethal dose
Assisted suicide laws generally provide for a person to ingest the lethal dose of drugs unsupervised
by any medical practitioner.
OREGON
In 2016 either the prescribing physician (10.1%) or another healthcare provider (10.5%) was known
to be present at the time the lethal medication was ingested. For the remaining 79.4% of people
there was no physician or other healthcare provider known to be present at the time of ingestion.76
In other words for nearly four out of five cases there is no independent evidence that the person
took the lethal medication voluntarily. It may well have been administered to them by a family
member or other person under duress, surreptitiously or violently. We can never know.

Thomas Middleton died in Oregon on 22 July 2008 after ingesting a lethal dose of drugs prescribed
for him under the Death with Dignity Act. Earlier that month he had moved into the home of real
estate broker Tami Sawyer after making her the trustee of a trust to which he then deeded his
house. In October 2008 Sawyer sold the house and transferred the profits to her own businesses.
Sawyer was charged with taking custody of Middleton for the purposes of fraud.77 It is quite possible
that she was the one who administered the lethal drugs or that she “encouraged” Middleton to take
them. Who would know?
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WASHINGTON
There is no requirement under the Act for a physician or any other person to be present when the
lethal dose is ingested. Since 2009 there have been 175 cases where no health-care provider was
present when the lethal dose was ingested and a further 51 cases where it is not known if a healthcare provider was present.78 In other words in some 226 cases people have died ingesting a dose of
lethal medication, legally prescribed under Washington law, and nobody knows whether the person
freely ingested the lethal dose or they were cajoled, coerced or forced to do so by another person.

CONCLUSION

A system in which elderly, ill and possibly frail people are given a lethal dose of
drugs to take home and in which the lethal dose may be used at anytime is
inherently unsafe. There is no possible mechanism for ensuring that no
deception, coercion or even force is used by another person to administer the
lethal drugs to the person.
Complications: A not so peaceful death
Euthanasia and assisted suicide proponents hold out the promise of a peaceful death by fast acting
lethal substances. The lethal drugs most likely to be preferred by medical practitioners are
secobarbital and pentobarbital. As of 23 January 2017 secobarbital had been used in 59.27% of
cases and pentobarbital in 34.25% of cases in Oregon.79
These drugs do not always result in a swift and peaceful death.
In 2016 one in nine (8.1%) of those for whom information about the circumstances of their deaths is
available either had difficulty ingesting or regurgitated the lethal dose.80
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The interval from ingestion of lethal drugs to unconsciousness has been as long as one hour while
the interval from ingestion to death has ranged from 1 minute to as long as 104 hours (4 days and 8
hours).81
In 2005, “One patient became unconscious 25 minutes after ingestion, then regained consciousness
65 hours later. This person did not obtain a subsequent prescription, and died 14 days later of the
underlying illness (17 days after ingesting the medication).82
This patient was lumberjack David Prueitt who, after ingesting the prescribed barbiturates spent
three days in a deep coma, then suddenly woke up, asking his wife “Honey, what the hell happened?
Why am I not dead?”
David survived for another 14 days before dying naturally from his cancer.83
Since 2005 five other people have regained consciousness after ingesting the lethal medication.
“In 2010, two patients regained consciousness after ingesting medications. One patient regained
consciousness 88 hours after ingesting the medication, subsequently dying from underlying illness
three months later. The other patient regained consciousness within 24 hours, subsequently dying
from underlying illness five days following ingestion.
In 2011, two patients regained consciousness after ingesting the medication. One of the patients very
briefly regained consciousness after ingesting the prescribed medication and died from underlying
illness about 30 hours later. The other patient regained consciousness approximately 14 hours after
ingesting the medication and died from underlying illness about 38 hours later.”84
In 2012 “one patient ingested the medication but regained consciousness before dying of underlying
illness ... The patient regained consciousness two days following ingestion, but remained minimally
responsive and died six days following ingestion”.85
administration so percentages for complications artificially decline as complications are listed as “unknown” for
the majority of cases in which no physician was present.
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CRUEL AND UNUSUAL PUNISHMENT
Since 2011 sodium pentobarbital has been used by several States in the United States in the
execution of prisoners.
David Waisel, MD, an anaesthesiologist, has testified about the use of this drug in executions.
… as the lethal injection commenced Mr. Blankenship jerked his head toward his left arm and
made a startled face while blinking rapidly. He had a “tight” grimacing expression on his face
and leaned backward.
Shortly thereafter, Mr. Blankenship grimaced, gasped and lurched twice toward his right arm.
During the next minute, Mr. Blankenship lifted his head, shuddered and mouthed words.
Three (3) minutes after the injection, Mr. Blankenship had his eyes open and made swallowing
motions.
Four (4) minutes after injection, Mr. Blankenship became motionless.
About thirteen (13) minutes after the injection, Mr. Blankenship was declared dead. Again, his
eyes were open throughout.
Based on his lurching toward his arms and the lifting of his head and the mouthing of words, I
can say with certainty that Mr. Blankenship was inadequately anesthetized and was conscious
for approximately the first three minutes of the execution and that he suffered greatly. Mr.
Blankenship should not have been conscious or exhibiting these movements, nor should his
eyes have been open, after the injection of pentobarbital.
Given prior executions of Brandon Rhode and Emanuel Hammond in September 2010 and
January 2011, respectively, during which these inmates reportedly exhibited similar
movements and opened their eyes (Rhode’s eyes were open throughout the execution
process), Mr. Blankenship’s execution further evidences that during judicial lethal injections in
Georgia there is a substantial risk of serious harm such that condemned inmates are
significantly likely to face extreme, torturous and needless pain and suffering.86

A NOT SO PEACEFUL DEATH: EXPERIMENTING WITH LETHAL COCKTAILS
Doctors in Oregon and Washington have tried three different lethal cocktails since pentobarbital
ceased to be available in the United States and the price of secobarbital increased astronomically.
“The first Seconal alternative turned out to be too harsh, burning patients’ mouths and throats,
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causing some to scream in pain.
The second drug mix, used 67 times, has led to deaths that stretched out hours in some patients —
and up to 31 hours in one case.
[Twenty percent] of the cases were 3 hours or more before death, which we think is too long,” said
Robert Wood, a retired HIV/AIDS researcher who volunteers with the advocacy group End of Life
Washington, in an email. The longest was 31 hours, the next longest 29 hours, the third longest 16
hours and some 8 hours in length.
Patients and families are told to expect sleep within 10 minutes and death within four hours. When it
takes far longer, family members get worried, even distressed, said Dr. Carol Parrot, a retired
anesthesiologist who has prescribed drugs for dozens of aid-in-dying patients in Washington.
Doctors recently began using the newest drug mixture and will gather data about its effectiveness.”87

CONCLUSION

Facilitating suicide by legal prescription of a lethal dose of drugs for selfadministration, possibly alone, cannot guarantee a swift, peaceful death. It
exposes people to the possibility of a painful, distressing, lingering death. It is
not safe.
Suicide contagion
Proponents of assisted suicide have claimed that providing the elderly, terminally ill with a legal
lethal dose of drugs to facilitate assisted suicide will reduce the incidence of other forms of suicide
among this group and, because, it is claimed, many of those for whom the lethal dose is prescribed
may never take it, decrease the overall suicide rate.
This hypothesis has been subjected to careful scrutiny in the important study by David Albert Jones
and David Paton.88 The study, which controlled for various socio-economic factors, unobservable
state- and year effects, and state-specific linear trends, found that legalizing assisted suicide was
associated with a 6.3% increase in total suicides (i.e. including assisted suicides). This effect was
larger (14.5%) in the over 65s (14.5%, CI = 6.4%, 22.7%). Introduction of PAS was not associated with
a reduction in non-assisted suicide rates, nor with an increase in the mean age of non-assisted
suicide.
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Assisted suicide either does not inhibit (nor acts as an alternative to) non-assisted suicide, or that it
acts in this way in some individuals but is associated with an increased inclination to suicide in other
individuals.
The latter suggestion would be consistent with the well known Werther effect of suicide contagion.

Any proposal to promote assisted suicide for some Western Australians would
run an unacceptable risk of undermining efforts to prevent suicide for all other
Western Australians.

Conclusion
A careful assessment of the available evidence from Oregon, Washington
State, Belgium, Switzerland, the Netherlands and the Northern Territory leads
to the conclusion that no jurisdiction in the world has so far established an
assisted suicide or euthanasia regime that is genuinely safe in the sense that
only those persons for whom it is initially proposed - those within weeks or
months of death, suffering unbearable physical pain that cannot be relieved,
and who are mentally competent and free from depression or other mental
conditions that might affect their decision making, and who freely and without
any coercion or subtle pressure or influence from others, choose to take or be
given a lethal dose of drugs to kill themselves - are the only people to be killed
or assisted to commit suicide under the regime.
If the Committee wishes to propose a regime that is genuinely safe in that
sense then it would need propose something de novo, which of course as a
brand new experiment, cannot be shown to be safe in advance.
Many people hold the view that capital punishment may be justified in a
particularly horrific case. However, such people may still reject the
reintroduction of capital punishment because they are not convinced that any
proposed regime can ensure that not even a single innocent person is put to
death wrongly by the State.
The same test should be required for any regime claiming a safe approach to
assisting the suicide of certain Western Australians.
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