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Dear Ms Jewell
RE:

Select Committee into the Appropriateness of Powers and Penalties
for Breaches of Parliamentary Privilege and Contempts of Parliament

Thank you for your letter of 12 December 2008 seeking specific information on penalties for
breaches of privilege and contempt applicable to the South Australian House of Assembly. A
submission for consideration by the Select Committee outlining the basis of the penalties
powers of the House of Assembly and a history of their use is enclosed.
You have also invited me to provide some views on the appropriateness of the penalties and
the role of the Parliament in dealing with contempts. I want to emphasise that the views
expressed in the sections of my submission headed 'Penalties - appropriateness' and
'Contempts to be adjudicated the Courts?' are entirely my own and do not represent the
views of any Member of the House of Assembly or any other officer of the Parliament. They
are consistent with my belief that while the ancient principles of parliamentary privilege,
sovereignty of the parliament and exclusive cognisance are still very relevant for the
effective functioning of a Westminster style legislature, their application must reflect the
contemporary standards of the society the legislature serves.
I look forward to reading the Committee's report.
Yours sincerely

Malcolm Lehman
Clerk
House of Assembly
Encl.
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SUBMISSION
Select Committee into the appropriateness of Powers and Penalties for
Breaches of Parliamentary Privilege and Con tempts of Parliament
Basis of Parliamentary Privilege in South Australia
There is presently no active, specific legislation in South Australia in relation to parliamentary privilege.
The Constitution Act 1855-56 expressly gave Parliament in the province of South Australia power to
declare and define the powers, privileges and immunities of the Houses of Parliament, their members
and committees .
Although three Parliamentary Privileges Acts were passed in 1858, 1872 and 1888, these were
repealed by the passage of the Constitution Act 1934. The 1934 Act restricts the South Australian
Parliament to not exceeding the privileges, immunities and powers of the House of Commons as at
twenty-fourth day of October 1856 which was the date of the enactment of the Constitution Act on the
attainment of responsible government. Section 38 of that Act states:
38. The privileges, immunities , and powers of the Legislative Council and House of Assembly
respectively, and of the committees and members thereof respectively, shall be the same as
but no greater than those which on the twenty-fourth day of October, 1856, were held,
enjoyed, and exercised by the House of Commons and by the committees and members
thereof, whether such privileges, immunities, or powers were so held, possessed, or enjoyed
by custom, statute, or otherwise.

As the majority of privileges of the House of Commons are enjoyed by common law or custom, it is not
easy to determine with certainty what privileges were enjoyed in 1856. However, Halsbury's Laws of
England , 1st Edition (1912) lists the privileges of both Houses at that time as :
•
•
•
•
•
•

freedom of speech;
freedom from arrest;
exemption from jury service;
protection of witnesses before Parliament or any parliamentary committee and of counsel ,
solicitors etc engaged upon business of Parliament from arrest or any other legal action,
control over publication of proceedings; and
power to exclude strangers during parliamentary sittings.

The following privileges are listed as peculiar to the House of Commons, namely powers relating
to:
• the constitution of its own body;
•
power of expulsion of members; and
•
power to fill a vacant seat.
The 1934 Act also provided for the House of Assembly to prepare and adopt Standing Rules and
1
Orders for the orderly conduct of the House.
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Section 55
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Powers and Penalties
As stated above, the South Australian Parliament does not have a parliamentary privileges Act, to
determine offences and penalties. These are derived from the House of Commons through the South
Australian Constitution Act and from the Act itself. Both the House of Assembly and Legislative
Council have their powers derived from this source. These powers have been reinforced by precedent
and accepted by the courts .
Although there is no codified list of offences and penalties it has always been considered that the
South Australian Houses of Parliament have power to identify contempts and breaches of privilege
and to punish for such offences without redress in a Court.
Edwin Gordon Blackmore writing in 1885 described the powers available to the House of Assembly as
such:
The House may commit for contempt, and this carries with it, ex vi necessitatis,
authority and protection for its officers in executing the orders of the House. This power
is the keystone of Parliamentary Privilege.
As the House alone adjudges an act to be a breach of Privilege and contempt, the
Courts of law cannot inquire into the grounds of the judgment, but must leave a party to
suffer the punishment awarded by the High Court of Parliament, by which he stands
committed.
"Adjudication is a conviction, and their commitment, in consequence, an execution." But
the House cannot commit for an offence beyond the jurisdiction of the House.
Disobedience to the orders and rules of the House, in the exercise of its constitutional
functions , constitutes a breach of Privilege.
Breaches of Privilege may be divided into 1. Disobedience to general orders or rules of either House :
2. Disobedience to particular orders:
3. Indignities offered to the character or proceedings of Parliament :
4. Assaults or insults upon Members, or reflections upon their character and
conduct in Parliament, or interferences with Officers of the House in discharge
2
of their duty.
In order to determine breaches of privilege and contempt, the House relies on Standing Orders (see
attachment for powers of arrest), the practices of the House (based on Erskine May's Parliamentary
Practice) and reference to other volumes such as McGee's Parliamentary Practice (NZ), the
Commonwealth House of Representatives Practice and Odgers' Australian Senate Practice.

Breaches of privilege or contempt by Members.
Penalties for a breach of privilege or contempt by Members are listed in the Standing Orders and in
the Constitution. These penalties include arrest (SO 73), admonishment (SO 74), suspension (SOs
137 and 139) and expulsion (Constitution Act s.31). The circumstances cited in the Constitution may
not constitute a contempt of parliament, however, it is considered that the House of Assembly has the
power to expel Members in accordance with House of Common's Practice where Members have been
expelled for 'contempts, libels and other offences committed against the House itself.'3
There have been few instances of Members being disciplined for contempt by the House of Assembly.
We can find no examples of the expUlsion of a Member for a breach of privilege or contempt. In fact
the first privileges committee established by the House occurred in 1998. That committee found that
the Minister for Racing in answering a question before an Estimates Committee and in subsequent
statements to the House had 'deliberately misled the House'. The Committee Report goes on to state:

2 E G Blackmore , Manual of the Practice, Procedure , and Usage of the House of Assembly of the Province of South
Australia , 1885 p. 331 .
th
3 Erskine May, Parliamentary Practice, 19 Ed . p. 133.
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The Committee believes that the matter is best left to the jurisdiction of the House. However,
the majority believe that this does not warrant the most severe penalty, noting that penalties
4
can include jailing, suspension and expulsion.
After initial reluctance, the Minister resigned and returned to the back-bench.
Independent inquiries have found Ministers to have allegedly abused their positions. In 1997,
allegation of conflicts of interest concerning the sale of land led to the resignation of a Minister who
5
was the Minister for Primary Industries when the allegations were made . In 2001 both the Minister for
Tourism and Secretary to the Cabinet resigned following two reports by the Auditor-General
concerning the Hindmarsh Soccer Stadium Redevelopment Projed in which he found the Minister to
have a conflict of interest. Again in 2001 the Premier resigned after a second inquiry into the contracts
associated with the establishment of a software centre in South Australia? found he had misled
parliament. None of these inquiries resulted in the House moving to remove the Member. All Ministers
resigned of their own volition.
A Privilege Committee was established on 31 March 2003 to investigate allegations that the Minister
for the Environment and Conservation has knowingly misled Parliament in answers to questions
without notice asked by an opposition Member regarding the Minister's knowledge of any
recommendation by State agencies to establish a low level radioactive waste repository. The
Committee reported on 2 April 2003 that:
On the evidence the Committee cannot find the Minister deliberately misled the House .
.. .[but] did express the view that more diligence by the Minister and his office in
dealing with the initial briefing and in particular more diligence by the Minister and his
office in answering the questions legitimately raised by the Member for Davenport was
required in the circumstances. This would have saved the Minister considerable
difficulty, would have seen the Parliament better served and would have engendered
better public confidence in the Parliament.
The Minister for the Environment and Conservation had previously apologised to the House for his
negligence and the matter rested .

Breaches of privilege or contempt by Non- Members.
The House has powers to admonish non-members. In 1968, a witness to an Upper House Select
Committee on the Scientology (Prohibition) Bill, Mr K E Klaebe, expressed concerns for his reputation
and future employment. Later, he wrote to The Adelaide Advertiser making accusations concerning
the impartiality of the Chair, The Hon C M Hill. Mr Klaebe was summoned to appear before the Bar of
the Legislative Council on 12 November 1968 and accordingly admonished .
As stated above, either House may also commit a person for contempt.
In 1870, Serjeant-Major Patrick McBride was sent to prison for one week for sending a letter to a
Member of the Legislative Council accusing him of having lied to the Council.
As the House of Commons may, in addition to or in substitution for its own proceedings, direct the
Government Law Officer to prosecute the offender, it has been presumed that the South Australian
Parliament also possesses this power.
Again in 1870, the Attorney-General was directed by the House of Assembly to prosecute publishers
of the Wallaroo Times for statements made about Members with regard to the passage of a Bill. The
newspaper stated that:

4 Report of the Privileges Committee, Tabled 21 July 1998.

5 Inquiry concerning The Hon Dale Baker MP, Report of Tim Anderson QC, 4 July 1997.

6 Interim Report PP4H Tabled 25 July 2001; Final Report PP4J, Tabled 03 October 2001.
? Second Software Centre Inquiry; A report into the evidence given to the First Software Centre Inquiry. Dean Clayton QC.

October 2001 .
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'The actual fact of the case is that the Port Augusta Railway Bill will be supported by a number
of bought votes ... . certain Members of Parliament ... have basely and treacherously agreed to
sell their votes for a mess of pottage,.8
The House of Assembly determined the publishers of a newspaper, Messrs D & A F Taylor, guilty of a
contempt of the House in publishing 'a false , scandalous and derogatory libel' on Members, touching
their conduct in the House. Rather than the House punishing the offenders, the House passed the
following resolution:
That the Attorney-General be instructed to prosecute Messrs D & A F Taylor before the
Supreme Court, for the contempt of which they have been declared guilty.
This resolution was rescinded two days latter as the prosecution was seen to 'lower the dignity of the
Parliament' and 'that some papers would be willing to pay a large sum of money to get the notoriety
that such an action ... would give them, .9
The House of Assembly has only ever established one privilege committee to investigate a contempt
of the Parliament by non-members .
In February 2004 a Privilege Comm ittee was established to investigate allegations that the WorkCover
Corporation and/or its agents were using letters written to Members of Parliament in an attempt to
persuade doctors to reassess the capacity of injured workers to return to work. The Committee found
that WorkCover had used a letter written by a claimant to the Minister for Industrial Relations for the
purpose of questioning the treating doctor's assessment of the claimant's cognitive ability. No other
letters to Members of Parliament were found to have been used. The Committee noted that the letter
in question was written as a complaint concerning the management of the claimant's claim for
compensation. Although the Committee accepted the view that WorkCover's line of inquiry concerning
the use of the letter to the Minister may have been reasonable in the circumstances, the Corporation
should have taken more care to ensure that the principle of privilege is understood and that any
potential breach is avoided .

Fines and Fees
The House has no statutory right to fine. As the right to fine was denied to the House of Commons in
1762 it is considered that this right is also denied the House of Assembly. However, under Standing
Orders the House has the right to collect fees from any person who, by the order of the House or
Speaker has been arrested or committed for contempt (arrest $50.00, commitment $200 .00)10 .

Committees - Protections and Offences
Protection of Witnesses
As the South Australian Parliament does not have a legislative basis for the protection of witnesses
that appear before either House or a committee of either House, such protections that do exist can be
found in the House's Standing Orders (Chapter 28) and in the practices of the House.
Witnesses appearing before the House or a committee of the House are protected under Standing
Order 390 which provides:
Witnesses examined by the House or by a committee of the House are entitled to the
protection of the House in respect of anything they say in evidence.
Witnesses are therefore protected by parliamentary privilege for anything they may say in a committee
or before the House. Intimidation of witnesses, as set out in Erskine May's Parliamentary Practice
(pages 149 - 152, 23rd Ed.) is treated as a contempt of Parliament and solely punishable by the House
concerned.
8 Parliamentary Debates, June 14 1870, page 209.
9 Ibid, June 161870, page 250.

10 Standing Order No. 77.
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Adverse evidence / Obstructive Witness
Neither the House nor its Committees have the power to examine witnesses under oath (Standing
Order 389). Should a witness be found to attest to an untruth before a House or a Committee, it would
be treated as a contempt of Parliament and accordingly punishable by the House concerned.
It is also a contempt to disclose evidence taken by a select committee before that evidence is reported
by the committee. Standing Order No. 339 makes strict provision for the non-disclosure of evidence
taken before a Select Committee. Standing Order No. 339 provides as follows :
"Evidence not to be disclosed
The evidence taken by any select committee of the House, and documents presented to that
committee which have not been reported to the House, may not be disclosed or published by
any Mem ber of that com m ittee or by any other person".

Witnesses Self Incrimination / Crown Privilege / Contempt
A witness is bound to answer all questions which the Committee sees fit to put. There is no protection
against self-incrimination , (see Erskine May, 23 Ed. , page 762). Should a witness elect to remain
silent when questioned by the House or a committee of the House, having been offered the
opportunity to be heard 'in camera' or possibly 'off the record', then the silence could be construed an
unwillingness to assist and be treated as a contempt of Parliament.
Nor can a witness refuse to provide documents in their possession. Such a refusal would also be
considered a contempt and taken back to the House for action. It is the convention that Cabinet
Documents are not available to the Parliament on the grounds that public disclosure of the documents
in question would be prejudicial to the public interest. While it can be argued that such papers can be
viewed, providing measures are taken to protect the public interest, it is highly unlikely that the
Parliament would order such papers to be delivered.

Penalties - appropriateness
Given the lack of a codified list of penalties and offences available to the South Australian Parliament
and that few cases have arisen it is difficult to consider if there are further penalties that do not
presently exist that would be beneficial.
Certainly the rise of codes of conduct at a ministerial level and proposed for Members of Parliament
indicate that Members and the community have an expectation that contemporary standards of
fairness, such as natural justice, recognition every citizen 's right to freedom of speech and that
breaches of the law are dealt with in the courts are adhered to. The adjudication of contempts
perpetrated by persons other than Members and the imposition of penalties by the Parliament upon
these people is inconsistent with contemporary society's expectations.
Given the powers available through the Constitution Act and the lack of any recent enforcement by
either House it can be assumed that the South Australian Parliament has all the penalties it presently
requires, albeit that they are not clearly defined, and there is an understandable reluctance to apply
them to non-Members.

Contempts to be adjudicated by the Courts?
The House of Assembly has had little experience in dealing with contempts. The cases cited above
have shown the House to be able to deal with those few cases that have arisen. In situations where it
has been decided that an independent judge is required it has been willing to refer investigations to
independent sources (usually through the Government). However, the House retains the right to pass
sentence on issues arising from breaches of privilege and contempts, at least for its own Members,
and it seems there is little interest in changing this situation .
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Ma 1m Lehman,
Qerk
/ House of Assembly
Parliament of South Australia

Attachment

South Australia
STANDING ORDERS
House of Assembly
CHAPTER 8
ARREST
73
Arrest of Members in the House (84)
If any Member misbehaves in the House or interrupts the orderly conduct of business, the House may
direct the Serjeant-at-Arms to take the Member into custody.
74
Members ordered to attend (85)
If a Member wilfully disobeys any lawful order of the House, the Member may be ordered to attend in
his/her place to answer for the misconduct. Unless the excuses are deemed satisfactory, the House
may direct the Serjeant-at-Arms to take the Member into custody.
75
Arrest of Strangers in the House or gallery (86)
At the direction of the Speaker, the Serjeant-at-Arms takes or delivers into custody any stranger
1
who is in any part of the Chamber appropriated to the Members of the House, or
2
who misbehaves in any other part of the House or gallery, or
3
who does not withdraw when strangers are directed to withdraw while the House or any
Committee of the whole House is sitting.
A person taken into custody is discharged only on the special order of the House and after
payment of certain fees, as provided below.
76
Arrest of Stranger or Member to be reported (87)
When any Member or other person has been taken into custody by the Serjeant-at-Arms, the arrest is
reported to the House by the Speaker without delay. The House then fixes a time for the Member or
other person to be brought to the Bar, to receive orders for commitment or discharge after payment of
certain fees, as provided below.
77
Fees for arrest or commitment (88)
The following scale of fees is payable to the Serjeant-at-Arms on the arrest or commitment of any
person by order of the House or the Speaker. Without the express direction of the House, no person is
discharged out of custody until such fees are paid:
For arrest
$50
For commitment
$200

