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Dear Nick,
I refer to your letter dated 12 December 2008 in which you seek my views on a
number of matters arising in the inquiry of the Western Australian Select Committee
into the Appropriateness of Powers and Penalties for Breaches of Parliamentary
Privilege and Contempts of Parliament (Committee).
In terms of the three questions on which you seek views, please find detailed below
my response. I have for brevity's sake attached as an annexe the text of the relevant
statutory provisions, Standing Order rules and Code of Conduct sections to which I
refer in my response .
The penalties for breaches of privilege and contempt that are applicable to the
Scottish Parliament in relation to Members of the Scottish Parliament (MSPs)
and in relation to non-MSPs.
There are two broad types of penalties that apply in these circumstances- criminal
penalties and Parliamentary sanctions. In general both of these can apply to
members but only in some limited circumstances to non-MSPs.
I have set out below the general circumstances under which either or both may arise.

Privilege, Defamation and sub-judice
By way of background, Parliamentary privilege in the context of the Westminster
Parliament does not extend to the Scottish Parliament to the same extent because
the Scottish Parliament is a devolved body, created by statute. Such protections as
there are for the Scottish Parliament are found in the Scotland Act 1998 and they
exist to provide protection to a degree for MSPs conducting business in proceedings
of the Parliament.
Section 41 of the Scotland Act gives absolute protection in two situations:
• Statements 'made in proceedings of the Parliament' and,
• The 'publication under authority of the Parliament of any statement.'
However paragraph 1 of Schedule 3 to the Scotland Act requires that the Standing
Orders (which regulate proceedings of the Parliament and are required under Section
22 (1) of the Scotland Act) include a subjudice rule.
Accordingly Standing Orders rule 7.5 provides for the circumstances under which any
MSPs cannot, in parliamentary proceedings, refer to any matter in relation to which
legal proceedings are active, except to the extent permitted by the Presiding Officer.
Therefore whilst statements and publications are protected by absolute privilege this
protection only extends so far as the statement or publication does not contravene
the Standing Orders rules on subjudice.
In addition, the protections contained in section 41 are only for the purposes of the
law of defamation. Members (and indeed non-MSPs) are not immune from the
operation of the law in relation to statements which they may make and which may
not be defamatory but might breach other requirements. For example, if a member
made remarks during a meeting of the Parliament which might constitute an
incitement to racial hatred, the member would not be immune from legal action for
incitement to racial hatred.
Breach of the subjudice rule
If a breach of the subjudice rules occurred in the Chamber, for instance, by an MSP
passing an opinion on the preferred outcome of a case currently before the courts,
the Presiding Officer would be likely to advise the Member to make no further
reference to it. If the MSP's conduct was of sufficient seriousness to deserve more
than a rebuke from the Presiding Officer, the Presiding Officer might deal with it
under Rule 7.3 of Standing Orders by suspension of the MSP from the Chamber.
Similar powers to suspend MSPs, for a breach of the subjudice rule, from a
Committee meeting exist for Conveners of Scottish Parliament Committee's under
Standing Orders Rule 7.8.
In either case, the Parliament may decide on a motion of the Parliamentary Bureau to
exclude the Member for a further period.
Such a breach might also be considered by the Standards, Procedures and Public
Appointments (SPPA) Committee under Rule 6.4 .1(b), on a complaint being made.

The Guidance to the Code of Conduct for Members of the Scottish Parliament sets
out at Section 9.70 the range of sanctions available to the SPPA Committee to
recommend to Parliament for imposition on the Member.
As laid down in Schedule 3, paragraph 2 of the Scotland Act the rights and privileges
which the Parliament may consider (on a motion from the SPPA Committee) for
withdrawal are the Member's rights and privileges as a Member including:
•

•
•
•
•
•

exclusion of a Member from proceedings of the Parliament generally or
specifically, for example, proceedings at particular meetings of the Parliament or
its Committees.
exclusion from other activities which a Member might normally have a right to
attend, such as Cross-Party Groups.
withdrawal of a right of access as a Member to the Parliamentary complex.
withdrawal of a right of access as a Member to Parliamentary facilities and
services.
removal of representational, ceremonial and related privileges which a Member
might normally enjoy as a Member.
withdrawal of a Member's allowance or salary or any part of an allowance or
salary.

Contempt of Parliament

The phrase of 'contempt of Parliament' is not one commonly used in the Scottish
Parliament. Having considered the list of behaviours at paragraph c on page 2 of
your letter, the penalties that are applicable to these behaviours are available through
other procedures and provisions at the Scottish Parliament and I have set these out
below:
Section 23 of the Scotland Act

Section 23 of the Scotland Act 1998 gives the Scottish Parliament the general power
to require any person to attend its proceedings to give evidence or to produce to the
Parliament documents which they hold. The power can be exercised only in
connection with any subject for which any Member of the Scottish Executive has
general responsibility and there are exemptions for certain persons in certain
circumstances, e.g. judges in relation to decisions they have made.
Standing Order rules 12.4.1 and 12.4.8 provide the necessary authority for
committees and sub-committees to exercise the powers contained in Section 23.
Failure to comply with a Section 23 notice attracts a penalty, on conviction, of up to
£5,000 (level 5 on the standard scale) or imprisonment for up to three months.
Section 26 of the Scotland Act

Section 26 of the Scotland Act enables the Presiding Officer to require that any
person (MSP or non-MSP) providing evidence, gives their evidence under oath. This
power is extended to Committee Conveners through Standing Orders Rule 12.4.

Refusing to take an oath under Section 26 constitutes an offence which attracts a
penalty, on conviction, of up to £5,000 (level 5 on the standard scale) or
imprisonment for up to three months. In addition, giving false evidence can also be a
criminal offence in the following circumstances:
Making a False Statement on Oath - required to attend under s.23
Where a person has been required to take the oath under s.26, having been required
to attend proceedings under s.23, and that person commits perjury (i.e. gives false
evidence), that person is guilty of an offence under the Criminal Law (Consolidation)
(Scotland) Act 1995. Section 44(1) of the 1995 Act provides that penalty for this
offence shall be imprisonment for a term not exceeding five years or a fine, or both a
fine and imprisonment.
Making a False Statement on Oath - giving evidence voluntarily
The penalty described above applies in circumstances where a person gives false
evidence on oath during parliamentary proceedings, even without having been
required to attend under s.23.
Making a False Statement NOT on Oath - required to attend under s.23
A person who gives false evidence, without having been administered the oath but
having been required to attend under s.23, may, in certain circumstances, also be
guilty of an offence under the 1995 Act if he knowingly and wilfully makes a materially
false statement. Section 44(2) of that Act provides that the penalty for this offence
shall be imprisonment for a term not exceeding two years or a fine, or both such fine
and imprisonment. However a person is not necessarily guilty of an offence by simply
lying to the inquiry.
However where a person gives false evidence who is neither on oath, nor has been
required to attend proceedings under s.23, then no offence is committed and no
sanction is applicable.
Paid Advocacy

Section 14 of the Interests of Members of the Scottish Parliament Act 2006 (the 2006
Act) prohibits any MSP from advocating or initiating (or urging any other MSP to
advocate or initiate) any cause or matter on behalf of any person in return for any
payment or benefit.
There are some circumstances when a Member can receive assistance without this
falling into the definition of paid advocacy e.g. support for drafting a Member's Bill.
Failure to comply with the paid advocacy rule may result in the Parliament excluding
a member from proceedings for such period as it considers appropriate (Section 16
of the 2006 Act). A member may also be guilty of a criminal offence in terms of
Section 17 of the 2006 Act. A member found guilty of such an offence is liable on
summary conviction to a fine not exceeding level 5 on the standard scale (currently
£5,000)

Standing Orders and the Code of Conduct
Standing Orders set out the rules that the Parliament must follow and therefore, in
general, apply to Members and not to non-MSPs. Section 7 of the Code of Conduct
sets out the rules in relation to the conduct of meetings and in particular order in the
Chamber. The Presiding Officer can exclude from the Chamber any Member whose
conduct the Presiding Officer determines is discourteous and disrespectful, for a
period up to but not beyond the end of the next sitting day. This power is extended to
Committee Conveners (in respect of order in Committee meetings) through Standing
Orders Rule 7.S.
Such conduct could include physical or verbal threats as well as disruption of
meetings.
In either case the Parliament may decide on a motion of the Parliamentary Bureau to
exclude the Member for a further period .
Such a breach might also be considered by the Standards , Procedures and Public
Appointments Committee under Standing Orders Rule 7.3 (repeated at Section 7 of
the Code of Conduct) , on complaint being made. A breach of this Standing Order rule
could also result in Parliament withdrawing any of a Member's rights and privileges
as set out in Section 9.70 of the Guidance to the Code of Conduct.
The Code of Conduct only applies to Members when undertaking Parliamentary
duties and does not apply to non-MSPs except to a limited extent to MSPs' staff
when acting on behalf of an MSP.
The Code of Conduct also sets out general conduct expected of Members outwith
proceedings including adherence by Members to the Scottish Parliamentary
Corporate Body policy on equal opportunities, treatment of other MSPs and other
MSPs' staff and Parliamentary staff. A breach of these Code of Conduct rules could
also result in Parliament withdrawing any of a Member's rights and privileges as set
out in Section 9.70 of the Guidance to the Code of Conduct.
Standing Orders Rules 7.4.1 and 7.4.2 enable the Presiding Officer to order persons
causing a disturbance to cease and to suspend a meeting of the Parliament until
such time as the disturbance has stopped . Standing Orders Rule 7.S extends this
power to Committee Conveners in respect of Committee meetings. Hence non-MSPs
who disrupt meetings of Parliament or Committee meetings would be removed whilst
proceedings are suspended.
Penalties which do not apply to the Scottish Parliament that would be
appropriate penalties for contempts of Parliament
I am not aware of any suggestion that the penalties currently available to the Scottish
Parliament for contempts of Parliament are insufficient to address the range of
circumstances that may arise.

In references to breaches of privilege and contempts of Parliament committed
by non-Members, whether the Parliament should maintain responsibility for
dealing with the contempt or should this jurisdiction be transferred to another
body, such as, the courts?
In relation to non-MSPs most of the conduct which could be considered to fall within
contempts of Parliament would result in that person being excluded from proceedings
immediately. It is only in limited circumstances that a non-MSP's misconduct would
be dealt with by the courts.
It would appear that this reflects an appropriate balance between enabling non-MSPs
(perhaps unfamiliar with the rules and procedures of a Parliament) to contribute to
and engage with the work of the Parliament; and the need to ensure that the Scottish
Parliament is able to secure the evidence necessary to undertake the effective
scrutiny of the issues affecting Scotland.
I hope the above will assist you in the consultation process .

P E GRICE
Clerk/Chief Executive

