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Mr. Adrian Vallis
Chair, Council of Owners
Quattro Apartments

C/16 January 2019
Ms Jessica Shaw, MLA
Chair
Economics and Industry Standing Committee
WA Parliament
11 Harvest Tce
West Perth WA 6005
(By email to
Dear Ms Shaw,

SUBMISSION TO SHORT-STAY ACCOMMODATION INQUIRY
The Council of Owners of Strata Plan 42101 (Quattro,
) submits this information
about its recent experience of an Owner who purchased a residential apartment in the Quattro
building for use as short-stay accommodation with listings on various web sites, and hope that it is of
use for your inquiry.
Quattro consists of 81 residential apartments and 9 commercial suites, and was strata titled in early
2008 after being converted from office space. Most of the residential apartments within Quattro
(other than the Level 9 penthouses) have two bedrooms of approximately 16 sqm and 9 sqm, and
were designed for occupation by 1 to 3 people. Besides the Level 9 penthouses, all the apartments
have one small bathroom each with a toilet, basin and shower. The building also has common area
recreational facilities on Level 9 (a pool, spa, gymnasium, barbecue, and a common room).
In early 2018 the building Caretaker, who resides onsite, notified the Council of Owners that he
believed an apartment on Level 8 was being used as accommodation for Air BnB guests (based upon
the number of comings and goings of residents in the apartment). The Strata Manager was
subsequently directed to write to the owner in late January 2018 outlining these concerns, as such
usage breaches the registered by-laws of the strata company which prohibits the use of the
residential apartments for commercial purposes. The apartment concerned was being advertised on
Gumtree and Air BnB for short-term accommodation for up to 10 people (see Attachment A for a
copy of the owner’s rates list for the apartment).
ONGOING COMMUNICATION WITH THE OWNER
The Owner rejected these assertions and in a subsequent email the Strata Manager sent the owner
screen shots of the apartment’s listing on AirBnB, which identified exactly which apartment it was. A
further email was issued by the Strata Manager to the owner to give notice:
“…that all such advertising must cease and be removed by 15th February 2018
(within 7 days) and any short-term residents must also vacate by that date. If the
above directions are ignored, the situation will be reported to the City of Perth, and
the Council of Owners will seek relief via a ruling from the State Administrative
Tribunal.”
The Owner again rejected that the apartment was being used for short-stay accommodation. The
online photos on the AirBnB listing for the apartment were then changed. Unfortunately for the
Owner, responses from guests who had rented the apartment identified him by name.
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The Strata Manager again wrote to the owner in late February noting that “there are currently 6 (six)
residents in Apartment XX, and that they have notified the Caretaker that they booked the Apartment
through an AirBnB listing.” By this time there had been 18 emails from the Strata Manager to the
Owner, without any changes made to the use of the apartment.
Over a three month period the Caretaker was required to attend the apartment several times
because of excess noise issues, rubbish left scattered in the common bin room, and parties on the
Level 9 recreation area. In May, the Council of Owners decided to make an application to the State
Administrative Tribunal seeking an order that the Owner not continue breaching the Council’s
by-laws.
APPLICATION TO THE STATE ADMINISTRATIVE TRIBUNAL (SAT)
In June an application was made to the SAT after another group of 10 residents were booked into the
apartment for 4 days. The SAT application process was completed on-line for a cost of $105.
It takes significant time to complete a SAT application - each application needs to include a Section
77B certificate for the building (with the strata company common seal on it), a copy of the strata plan
(not more than 3 months old – 46 pages), and a copy of the strata company registered by-laws (17
separate documents – 164 pages). The SAT also requires that a copy of each Application is to be given
to each Respondent. A copy of all of the above was therefore provided by email and in hard copy to
the Owners postal address.
The initial SAT Directions Hearing was held on 6 July, which I and our Strata Manager attended, but
the Respondent (i.e. the owner of the apartment that had advertised for short-stay accommodation)
did not attend.
The SAT member who presided, Member Aitken, set another directions date of 3rd August and
warned the Respondent under Section 48 (2)(b)(i) & (ii) of the SAT Act 2004 that “the Tribunal may, if
the party causing the disadvantage is not the applicant, determine the proceeding in favour of the
applicant and make any appropriate orders; or order that the party causing the disadvantage be
struck out of the proceeding”.
CASE LAW SUPPORTING OUR SAT APPLICATION
Member Aitken also provided the Council of Owners with information about case law relating to our
application which had also started as a SAT application, and ended up at the Court of Appeal. In that
case (BYRNE -v- THE OWNERS OF CERESA RIVER APARTMENTS STRATA PLAN 55597) that Strata Plan
had a by-law that is almost word-for-word identical to Quattro’s own Schedule 2 By-law 2.
In the Byrne v SP 55597 case in 2015, SAT Member Dr De Villiers concluded that the ordinary meaning
of the word 'residence' entailed a degree of permanence and an intention to reside for a substantial
period of time. He concluded that the terms 'residence' and 'residential' were consistently construed
to refer to an 'intent of a person to reside permanently or for a substantial period of time, to call the
place home, or to have the place as their fixed address’.
Member De Villiers went on to state that the only ordinary, objective meaning that can reasonably be
given to the words 'residence' and 'residential tenant' is that of an occupant who demonstrates the
intention to reside at the lot for an extended or substantial period of time; who makes the lot his
address; who intends to call the lot 'home' and to make the lot his abode. The learned Member
concluded that a short-stay occupant demonstrated none of these intentions.
Hon. Pritchard of the WA Supreme Court agreed with Member De Villiers’s decision when it was
appealed in the Supreme Court in 2016, and dismissed the appeal. Her decision was then appealed to
the Court of Appeal and was allowed in part. The Court of Appeal dismissed two of the three grounds
of appeal. The appeal that was allowed means that the apartment owner could only rent out their
1
unit “as a settled or usual abode and, subject to by‑law 16.2.2, not otherwise.”
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See https://jade.io/article/533006.
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SECOND SAT HEARING
In collecting data for the second SAT hearing, the Quattro Caretaker booked a room via AirBnB in the
apartment at Quattro offering short-stay accommodation and took photos of its layout and guest
signs.
The second hearing of the SAT matter on 3 August 2018 was attended by the Council of Owners
Treasurer and the Quattro Caretaker. Member Aitken made a Consent Order that the owner of the
apartment had to ensure his tenant (a family member) doesn't use the apartment for short-stay
accommodation, with a 3 week period to allow the existing bookings to be served. The Owner
attended the hearing by telephone, as he claimed he was interstate.
The Owner has now complied with the SAT order and leased the apartment to a tenant on a
long-term lease.
COUNCIL OF OWNERS ’S EXPERIENCE
Dealing with this matter took the Council of Owners (all of whom are volunteers elected to serve for
12 months at an AGM) and our Strata Manager and nearly 8 months of effort. Fortunately on this
occasion it was not a costly exercise as the Council of Owners had decided not to engage a lawyer to
make its case to the SAT. A positive note was that the Strata Manager was able to issue
correspondence to all Quattro owners about the case as a way to deter any other Owners considering
using their apartments for short-stay accommodation.
The most disappointing aspect of the experience was the response from the City of Perth to our
request for action. It responded at the time of the first SAT hearing that “evidence will need to be
provided, to support the allegation. As such, can you please provide [Development Compliance Officer]
with supporting evidence for review.”
Evidence was provided to the City of Perth, including screen-shots and information from the AirBnB
site, the email trail between our Strata Manager and the Owner, security system swipe card data, and
CCTV security video footage of the group of 10 guests using the apartment in June.
The City’s final response to the Council of Owners in July is provided in Attachment B. Its tenor is one
of unwillingness to do anything. Its 2019 Budget shows annual income of over $200 million and cash
2
reserves of over $100 million it would seem a relatively simple exercise for the City’s staff to, as a
first step, do what the Council of Owners did and rent a room from AirBnB/HomeAway for any
apartment in the City that seems to be breaking its Planning and Health Regulations, and to then
write to those Owners to instruct that they cease such illegal activity.
RECOMMENDATIONS
Given the Council of Owners successful experience in having its by-laws enforced in regard to
short-stay accommodation, it makes the following recommendations for your consideration:
1.

Owners should registered with their local government if they offer a strata titled apartment
or strata titled unit for short-stay accommodation in WA, as it is more likely that owners will
respond to directions from a local government authority compared to a Strata Company or
Strata Company Manager.

2.

Owners who live in their own accommodation (hosted) while offering a room/s for short-stay
accommodation should be limited to 90 days of short-stay letting in any 12 month period (as
is required in the UK and USA) so that the accommodation maintains its primary purpose.

3.

Owners who DO NOT live in their own accommodation (un-hosted) while offering short-stay
accommodation should be required to meet all state and local government Planning and
Health Regulations currently met by commercial B&B, motel and hotel operations. This
should include registering guests and their driving license/passport details (as is required in
Japan), especially given the new security environment we now live in.
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See
https://www.perth.wa.gov.au/-/media/Project/COP/COP/COP/Documents-and-Forms/Council/Docu
ments/Annual-Budget/City-of-Perth-2018-to-2019-Budget.pdf?la=en.
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4.

Large on-line platforms offering short-stay accommodation (e.g. AirBnB/Expedia) should be
required to provide quarterly reports to local governments where this accommodation is
offered, and annual financial data of their sales to the Australian Tax Office (as is required in
Spain).

Sincerely

Mr. Adrian Vallis
Chair, Council of Owners
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ATTACHMENT A
RATE CARD FOR OWNER OF QUATTRO SHORT-STAY ACCOMMODATION
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ATTACHMENT B
CITY OF PERTH RESPONSE TO THE Council of Owners - 26 JULY 2018
Please note; as the matter is currently with SAT, the appropriate approach for the City is to
refrain from taking action until such time that SAT have conducted their assessment.
Following this, the City will review findings and consider if further action is required. It would
be appreciated if you can please keep the City updated on SAT proceedings.
Two issues conveyed to the City pertained to number of occupants and short stay leasing
within said unit.
Number of Occupants:
While the City’s Planning Scheme does not regulate the number of people permitted in an
apartment, the City’s Health Local Law has a few provisions relating to overcrowding and
ventilation:
Overcrowding
23. The owner or occupier of a dwelling house shall not permit (a) a room in the dwelling house that is not a habitable room to be used for sleeping
purposes; or
(b) a habitable room in the dwelling house to be used for sleeping purposes unless—
(i) for every person over the age of 10 years using the room there is at least 14 cubic
metres of air space per person; and
(ii) for every person between the ages of 1 and 10 years there is at least 8 cubic metres
of air space per person; or
(c) any garage or shed to be used for sleeping purposes.
Calculate Sufficient Space
24. For the purpose of clause 23, in calculating the space required for each person (a) each room shall be considered separately and sufficient space shall be allowed in each
room for the number of persons present in the room at any one time; and
(b) a deduction shall be made for the space occupied by furniture, fittings and projections
of the walls into a room.
Ventilation
25.
(1) A person shall not use or occupy, or permit to be used or occupied, a dwelling house
unless the dwelling house is properly ventilated.
(2) For the purpose of sub-clause (1) a dwelling house shall be deemed to be properly
ventilated if it complies with the Building Code, including the provision of (a) natural ventilation; or
(b) a mechanical ventilation or air-conditioning system complying with AS1668.2
(3) The owner of a dwelling house provided with a mechanical ventilation or air-conditioning
system shall ensure that the system is 6|P a g e
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(a) maintained in good working condition and in accordance with AS/NZS 3666.2; and
(b) in use at all times the building is occupied if it is a building without approved natural
ventilation.
(4) If, in the opinion of the Council, a dwelling house is not properly ventilated, the Council
may by notice require the owner of the dwelling house to (a) provide a different, or additional method of ventilation; or
(b) cease using the dwelling house until it is properly ventilated.
(5) The owner shall comply with a notice under sub-clause (4).
(6) The owner or occupier of a dwelling house shall make provision for sub-floor ventilation
by ensuring that air bricks and other openings are kept clear of refuse, vegetation,
building materials, dirt and the like.
Short Stay Leasing
With regards to allegations of short stay leasing of residential units, I am sure you can
appreciate, this is not a simple problem to overcome. Below is information we provide to
strata managers on type of evidence required:
The fact that an apartment is advertised on AirBnB or Gumtree etc is not sufficient evidence
to prove any unlawful use. It is a good indicator that something is going on however we
need much more than this to proceed to legal action.
We require dates that different people arrive, a brief description of the guest, and the date
that they leave. This is not usually that difficult when there is nobody living in the subject
apartment full time.
If possible complainants should engage the 'guests' in conversation and try to ascertain
where they are from and how much they paid for the apartment. Also, if you can discover
how they found out about the apartment (AirBNB, Gumtree etc.) that is useful along with
the name and details of the person who let the apartment to them. Basically anything that
can tie them in to the unlawful use and owner.
What is really required is a statement or some other evidence such as a receipt from the
‘guest’ staying in the apartment. My experience is however that they are reluctant to give
one as they do not wish to be involved in any legal action, they are travelling from overseas
or interstate and will be unavailable for any trial. Unless of course somebody in the building
or associated takes it upon themselves to book the room for a night and stay there.
Finally, the complainants must be prepared to give evidence in court if any action were ever
commenced.
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