CUSTODIAL LEGISLATION (OFFICERS DISCIPLINE) AMENDMENT BILL 2013

SUBMISSION FROM THE MINISTER FOR CORRECTIVE SERVICES

Introduction

The Custodial Legislation (Officers Discipline) Amendment Bill 2013 (the Bill)
provides for an Act to amend the Prisons Act 1981 (PA) and the Young Offenders
Act 1994 (YOA) to reform the discipline of prison officers and youth custodial officers
and to introduce removal action.

The proposed reform entails: (1) aligning the disciplinary procedures of prison
officers and youth custodial officers to the Public Sector Management Act 1994
(PSMA); and (2) enabling removal of these officers due to loss of confidence.

The purpose of the amendment is to:

e engender internal and external trust in the corrections system;

e provide consistency in managing performance and conduct for all employees
in the corrections workforce;

e reduce technical issues that delay the removal of corrupt or seriously
disruptive officers; and

e diminish the risk of prison officers and youth custodial officers misusing their
special powers, such as the lawful use of force and deprivation of liberty.

The key reforms introduced by the Bill are based on existing legislation.

The disciplinary procedures under PSMA already apply to other public sector
employees. Adoption of these procedures would promote consistency in the
management of performance and conduct across the workforce within the
Department of Corrective Services, and would result in the improvement of the
custodial workforce.

As a managerial tool, removal due to loss of confidence serves to promote integrity
of the workforce by enabling prompt removal of unsuitable officers. Removal due to
loss of confidence is already being practised by the Western Australian Police and
has proved to be effective.

In order for the Department to adequately safeguard the community, staff and
offenders in its custody, the legislative amendments as proposed are required.

Managing Performance and Conduct under the PSMA

Managing performance and conduct under the PSMA was introduced by the Public
Sector Reform Bill 2009, which was passed with unanimous support from
Parliament. The purpose of the reform was to streamline the public sector
disciplinary process. The reformed process is provided in Part 5 of the PSMA.



The Bill proposes that the PSMA process will apply to:

(i) Prison officers as defined by section 13(1) of the PA; and
(i) Custodial officers (commonly known as youth custodial officers) as deflned
in Part 3 clause 11 of the Bill.

Prison Officers

The current disciplinary procedures for prison officers consist of a cumbersome and
adversarial process which involves an appeal to the Prison Officers Appeal Tribunal.
This delays the discipline of prison officers for even minor infringements. In addition,
prison officers do not have access to improvement actions under the current
disciplinary procedures.

Attachment A to this submission demonstrates the process by which a minor
infringement is currently dealt with under the PA. This process is contrasted with a
description of how this same matter would be dealt with under the PSMA provisions.

The Public Sector Commissioner has set out comprehensive guidelines for public
sector agencies in formulating their own disciplinary procedures. These guidelines
are intended to ensure procedural fairness in all disciplinary proceedings whilst
providing flexibility to individual agencies in the management of performance and
conduct.

The alignment with PSMA will enable the Department of Corrective Services (the
Department) to devise its own procedures. In practice, these will be the same
procedures as already applies to the Department’s staff employed under the PSMA.
It is intended that prison officers’ performance and conduct are managed in a way to
encourage improvement, such as training and development to address a particular
performance or conduct issue.

Where investigations or inquiries are necessary, lengthy delays and costs associated
with oral hearings will no longer be incurred. The Prison Officers Appeal Tribunal will
no longer be required and will be abolished. Instead, prison officers may appeal
against a disciplinary action directly to the Western Australian Industrial Relations
Commission (WAIRC).

Youth Custodial Officers
Disciplinary procedures for youth custodial officers will mirror those applied to prison
officers, as described above.

Provisions for the discipline of youth custodial officers are currently contained in the
Young Offenders Regulations 1995. The Bill will allow for the repeal of these
provisions and for their substitution with PSMA disciplinary procedures.

The Contemporary Custodial Environment

Custodial officers are exposed to situations where the potential for compromise and
corruption is greater than it is for most public servants. These risks are further
heightened by the special powers held by custodial officers, such as the lawful use of
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force and deprivation of liberty. These powers are similar to those held by police. It
can be argued that the exercise of such powers in a closed environment heightens
the likelihood, however small, of misuse.

Custodial officers occupy a unique position within the Western Australian public
service. They interact on a daily basis with offenders with differing criminal histories,
in a closed environment with relatively little public scrutiny. In this environment,
findings confirm that criminals use behaviours from grooming to outright intimidation
of prison officers in a bid to progress their own interests. While the vast majority of
officers maintain the highest standards, a small number of officers choose to
compromise these standards, providing criminals with leverage to manipulate them,
ultimately compromising the safety and security of custodial facilities and the
community. In other cases, officers may actively manipulate their position for their
own gain, choosing to put their own personal interests ahead of those of the Western
Australian community.

These risks were publicly aired in July 2013 when there was extensive media
coverage concerning allegations of serious criminal activity, misconduct and
corruption within the state’s prisons. These events had the potential to seriously
undermine public confidence in the criminal justice system. It resulted in the
Western Australian Government requesting that the Western Australia Police
(WAPol) assist the Department in tackling these problems.

In response to this request, in August 2013 WAPol and the Department established
the joint-agency Taskforce Ulysses.

Taskforce Ulysses was established to facilitate the contribution of WAPol
investigative and analytical support to the Department to assist in the investigation of
drug and contraband trafficking into prisons (which may include serious misconduct
and corruption), and to promote a more collaborative exchange of information and
intelligence between the agencies.

Taskforce Ulysses comprised members of WAPol and the Department. It was
established for an initial period of six months. It continued for an additional six
months and resulted in the creation of a permanent Police Prisons Team within the
Organised Crime Division in September 2014.

Taskforce Ulysses resulted in the arrest of 73 people during its twelve-month period
of operation, including three custodial officers employed by the Department. These
charges related to a range of offences, including drug possession and corruption.

Taskforce Ulysses has highlighted the need for a more robust disciplinary response
from the Department in dealing with corruption and serious misconduct.

Removal Due to Loss of Confidence

Provisions in the Bill will empower the chief executive officer to remove a prison
officer or youth custodial officer when the chief executive officer has lost confidence
in the officer’s suitability to remain in her/her employment. In making this decision,
the chief executive officer may take into account an officer's integrity, honesty,
competence, performance or conduct.



The loss of confidence procedure will apply to:

(i) Prison officers as defined in section 99 of the proposed Part X in the Bill;
and

(i) Custodial officers (commonly known as youth custodial officers) as defined
in Part 3 clause 11 of the Bill

These provisions are modelled on similar provisions in the Police Act 1891 (Part lIB),
which were enacted in 2002.

After having been in place for four years, the loss of confidence process in the Police
Act 1891 was reviewed by the Minister for Police in 2006. The review found the
process to be effective and therefore recommended its retention. In essence, the
review found that the removal process enabled the Commissioner of Police to adopt
“a managerial approach in WA policing to maintaining discipline and the commitment
to ethical standards in policing”.

The findings of this review are of particular relevance to the custodial workforce.
Prison officers and youth custodial officers exercise powers similar to police officers
such as the lawful use of force and deprivation of liberty. These officers must retain
the confidence of the chief executive officer to exercise their powers appropriately.

Removal due to loss of confidence is not based on the finding of guilt of an officer
but rather on the chief executive officer’'s appraisal of the officer. Such managerial
intervention will enable prompt removal of an officer if the chief executive officer no
longer has confidence in the officer to remain in his/her employment.

As for disciplinary procedures under the PSMA, a prison officer or youth custodial
officer may appeal a removal action to the WAIRC.

Youth custodial officers provide a role model to the detainees whom they supervise.
Although they are fewer in number, they perform similar functions to prison officers
and should be subject to the same disciplinary process.

It is acknowledged that the reach of organised crime into juvenile detention facilities

is less extensive than for adult prisons. Regardless, the community has the right to
expect that the same standard of integrity, honesty, competence, performance and
conduct would apply to those charged with the care of young (and particularly
vulnerable) people, as would apply to those responsible for the care of adult
offenders.

Abrogation of the Privilege of Self Incrimination
The Bill introduces provisions to abrogate the privilege against self-incrimination.

The privilege against self-incrimination is an immunity possessed by all persons from
being compelled to answer questions if the answer may incriminate them.

The provisions to abrogate the privilege against self-incrimination are introduced by
the Bill in Part 2, section 101 (4) - (7), and Part 3 sections 11C (4) — (7).
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The information obtained from the use of this power cannot be admitted to criminal
proceedings other than proceedings for not complying with the production of the
information. This will assist the expeditious conduct of investigations.

Other jurisdictions have attempted to abrogate privilege against self-incrimination by
relying on existing legislation. For example, the Western Australian Police Force
Regulations 1979 (Regulation 603) require police officers not to disobey a lawful
order. The Police Regulations of New South Wales also contains a similar
regulation.

The New South Wales regulations were tested in a recent court case; Baff v New
South Wales Commissioner of Police [2013] NSWSC 1205. The Court ruled that the
relevant regulation could not abrogate the common law privilege against self-
incrimination, and that specific legislative provisions were necessary for the
abrogation to occur.

The Bill includes specific provisions for the abrogation of privilege against self-
incrimination.

Two scenarios based on fact are provided at Attachment B to demonstrate when it
would be appropriate to use loss of confidence powers and abrogation of the
privilege against self-incrimination.

Maintenance Payment

The Bill introduces maintenance payment of 28 days and subject to the Minister's
discretion, a possible extension for a period of up to six months following removal.
The payment will equate to an officer's normal salary.

The 28 day maintenance payment is consistent with current entitlements for prison
officers and youth custodial officers. The Prison Officer's Enterprise Agreement
provides for payment of 28 days in lieu of notice for termination. Likewise, the YOA
provides for one month’s pay in lieu of notice for termination.

The possibility of an extended maintenance payment provides an additional benefit
to the officers.

Proposed Amendments to the Bill

The Opposition moved some proposed amendments to the Bill at the Legislative
Assembly on 25 February 2014 (Assembly Notice Paper No.61). The Opposition
also gave notice for proposed amendments to the Bill at the Legislative Council on
21 August 2014 (Supplementary Notice Paper No.47 Issue No.2).

The two sets of proposed amendments referred to above were the same in
substance and effect. For ease of reference, a copy of the Notice Papers is attached
(Attachment C).

The proposal for the amendments was considered at the Legislative Assembly. The
proposed amendments were rejected by the Government based on advice given by
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the State Solicitor's Office. A table of the amendments and the reasons for not
supporting the amendments is attached (Attachment D).

The proposed amendments were not considered at the Legislative Council due to
the Bill being discharged and referred to the Standing Committee on Legislation.



ATTACHMENT C

10
NOTICES AND AMENDMENTS

Custodial Legislation (Officers Discipline) Amendme;it Bill 2013 (No. 47-1)

Clause 7.
Mr P. Papalia: To move —
Page 5, lines 30 fo 33 ~ To delete the lines.

Mz P. Papalia: To inove —
Page 6, lines 7 to 9~ To delete the lines and substitute:

C\) - (&) the chief executive officer has formed the opinion on reasonable
grounds that the officer:
(i) has engaged in corrupt conduct (or any other conduct
constituting an indictable offence); and
" (i) isno longer a fit and proper person to hold a position as a
prison officer; and

Mz P, Papalia: To move —
Page 6, lines 25 and 26 - To delete the words “does not have confidence in a prison officer’s

suitability to continue™ and substitute:

[1]

has formed the opinion on reasonable grounds that the officer has engaged
in corrupt conduct and is no longer a fit and proper person to hold a
position

Q ”

Mr P. Papalia: To move —
Page 7, lines 8 to 10— To delete the lines and substitute:

(14

(3)  The chief executive officer shall conduct any investigation to
determine that a prison officer:
(a)  has engaged in corrupt conduct (or any other conduct
constituting an indictable offence); and
(b)  isno longer a fit and proper petson to hold a position as a
prison officer. ‘

Assembly Notice Paper No, 61 - Tuesday, 25 February 2014
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Mr P. Papalia: To move —
Page 7, lines 24 to 28 — To delete the lines and substitute:

[19

document might incriminate the prison officer.

»
.

Mr P. Papalia: To move —
Page 7, line 31 — To insert before “proceedings” where it first occurs:

[11

or disciplinary

Mr P. Papalia: To move —
Page 8, lines 19 and 20 — To delete “or 12 months’ imprisonment, or both”.

Mr P. Papalia: To move —
Page 8, line 21 - To delete “Notice of loss of confidence” and substitute:

(11

Written notice of CEOQ’s determination

b2

Mz P. Papalia: To move —
Page 8, lines 24 and 25 — To delete “does not have confidence in the prison officer’s
suitability” and substitute:

({3

has determined that the prison officer is not a fit and proper person

33
.

Mr P. Papalia: To move —
Page 9, lines 13 and 14 — To delete “does not have confidence in a prison officer’s suitability
to continue as” and substitute:

(11

determines that the person is not a fit and proper person to be

bt
.

Assembly Notice Paper No. 61 - Tuesday, 25 February 2014
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Mt P. Papalia: To move —
Page 10, lines 7 to 10 — To delete the lines and substitute:

<€

(2)  Where a prison officer has commenced an appeal under section
106, the Minister shall direct that a maintenance payment must be
paid to the prison officer for a specified period after the
maintenance period unless there are exceptional circumstances
justifying that the prison officer should not be paid a maintenance
payment.

Mr P. Papalia: To move —
™ Page 10, after line 14 — To insert:
L
(4A) Atthe end of the specified period, the Minister shall review the
progress of the appeal and renew the maintenance period for a
further specified period not exceeding 6 months unless:
(a)  the appeal has been determined by the WAIRC; or
(b)  there are exceptional circumstances justifying why the
prison officer should not be paid a maintenance payment.

23

Mr P. Papalia: To move —
Page 10, after line 17 — To inseit:

13

(5) A nprison officer who has commenced an appeal under section 106

and is aggrieved by:
(a8)  aperiod of suspension; or

O (b) the exercise of the Minister’s discretion to not make a

N maintenance payment that results in undue hardship to the

prison officer,

may apply to a commissioner in the WAIRC who may either
substitute or vary or affirm the decision of the chief executive
officer, or the Minister, as the case may be.

Mr P. Papalia: To move —
Page 12, line 14 — To delete “section” and substitute:

43

subdivision

Assembly Notice Paper No. 61 - Tuesday, 25 February 2014
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Mr P. Papalia: To move —
Page 12, after line 25 — To insert:

<

(dy  fourth, it must consider the validity and cogency of the facts on
which the chief executive officer has determined that the officer has
engaged in cotrupt conduct and is no longer a fit and proper person
to hold a position as a prison officer.

Mr P, Papalia: To move —
Page 12, lines 26 to 30 — To delete the lines.

Mr P. Papalia: To move —
Page 13, after line 13 — To insert:

[{]
; and
(¢)  the validity and cogency of the facts on which the chief executive
officer has determined that the officer has engaged in corrupt
conduct (or any other conduct constituting an indictable offence),
and is no longer a fit and proper person to hold a position as a
prison officer.

Mr P. Papalia: To move —
Page 14, lines 5 to 13 — To delete the lines.

Mr P. Papalia: To move —
Page 15, after line 30 — To insert:

1]

;and
(¢)  the WAIRC must allow the appellant to amend any reasons why the
dismissal was hatsh, oppressive or unfair.

Mr P. Papalia: To move —
Page 19, line 12 — To delete “(not exceeding 12 months)”.

Mr P. Papalia: To move —
Page 21, lines 13 and 14 — To delete the lines.

Mr P, Papalia: To move
Page 22, lines 2 to 6 — To delete the lines and substitute:

£

element of an offence of which the prison officer has been convicted.

Assembly Notice Paper No. 61 - Tuesday, 25 February 2014
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Mr P. Papalia: To move —
Page 22, after line 30 — To insert:

113

(3A) A prison officer aggrieved by the period of suspension may appeal
the chief executive officer’s decision under section 103(5).

Clause 16.
Mr P. Papalia: To move —
Page 28, lines 4 and 5 — To delete “due to loss of confidence”.

Mr P. Papalia: To move —
Page 29, lines 11 to 14 — To delete the lines,

Mr P. Papalia: To move —
Page 29, lines 21 to 23 — To delete the lines and insert:

(13

(@)  the chief executive officer has formed the opinion on reasonable
grounds that the custodial officer: ‘
6)) has engaged in corrupt conduct (or any other conduct
constituting an indictable offence); and
(i)  isno longer a fit and proper person to hold a position as a
custodial officer; and

Mr P. Papalia: To move —
Page 30, lines 5 to 8 — To delete the lines and insert:

39

(1)  Ifthe chief executive officer has formed the opinion on reasonable
grounds that the officer has engaged in corrupt conduct and is no
longer a fit and proper person to hold a position as a custodial
officer, the chief executive officer may remove the custodial officer.

Mr P, Papalia: To move —
Page 30, lines 12 to 14 — To delete the lines and insert:

113

(3)  The chief executive officer shall conduct any necessary
investigation to determine if a custodial officer is a fit and proper
person to be a custodial officer.

Assembly Notice Paper No. 61 - Tuesday, 25 February 2014
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Mr P, Papalia: To move —
Page 30, lines 28 to 32 — To delete the lines and substitute:

139

document might incriminate the custodial officer.

Mt P, Papalia: To move —
Page 31, line 3 —To insert before “proceedings” where it first occurs:

144

or disciplinary

Mr P. Papalia: To move —
Page 31, lines 23 and 24 — To delete “and imprisonment for 12 months”,

Mr P, Papalia: To move —
Page 31, line 25 — To delete “Notice of loss of confidence” and substitute:

<6

Written notice of CEQ’s determination

Mr P. Papalia: To move —
Page 31, lines 28 to 30 ~ To delete the lines and substitute:

[{]

which the chief executive officer has formed the view that the custodial
officer has engaged in corrupt conduct or is no longer a fit and proper
person to hold a position as a custodial officer.

Mr P. Papalia: To move —
Page 33, lines 9 to 12 — To delete the lines and substitute:

113

(2)  Where a custodial officer has commenced an appeal under section
11CH, the Minister shall direct a maintenance payment must be
paid to the custodial officer for a specified period after the
maintenance period unless there are exceptional circumstances
justifying that the custodial officer should not be paid a
maintenance payment.

Assembly Notice Paper No. 61 - Tuesday, 25 February 2014
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Mr P, Papalia: To move —
Page 33, after line 16 — To insert:

(33

(4A) Atthe end of the specified period referred to in subsection (3), the
Minister shail review the progress of the appeal and renew the
maintenance period for a further specified period not exceeding 6
months unless:

(a) the appeal has been determined by the WAIRC; or
(b)  there are exceptional circumstances justifying why the
custodial officer should not be paid a maintenance payment.

Mr P. Papalia: To move —
C > Page 33, after line 19 — To insert:

<6

(5) A custodial officer who has commenced an appeal under section

11CH and is aggrieved by:

(a) a period of any suspension; or

(b)  the exercise of the Ministet’s discretion to not make a
maintenance payment that results in undue hardship to the
custodial officer,

may apply to a commissioner in the WAIRC who may either

substitute or vary or affirm the decision of the chief executive

officer, or the Minister, as the case may be,

33
.

Mr P. Papalia: To move —
Page 35, after line 25 — To insert:

43

Q (d)  fourth, it must consider the validity and cogency of the facts on
which the chief executive officer has determined that the officer has
engaged in corrupt conduct and is no longer a fit and proper person
to hold a position as a custodial officer,

k2]

Mt P, Papalia: To move —
Page 35, lines 26 to 30 — To delete the lines.

Assembly Notice Paper No. 61 - Tuesday, 25 February 2014
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Mr P, Papalia: To move —
Page 36, after line 13 — To insert:

13

; and

(¢)  the validity and cogency of the facts on which the chief executive
officer has determined that the officer has engaged in corrupt
conduct (or any other conduct constituting an indictable offence),
and is no longer a fit and proper person to hold a position as a
custodial officer.

Mr P, Papalia: To move —
Page 38, after line 30 — To insert:

113

; and
(c)  the WAIRC must allow the appellant to amend any reasons why the
dismissal was harsh, oppressive or unfair.

Mk P. Papalia: To move —
Page 42, line 19 — To delete “(not exceeding 12 months)”.

Mr P. Papalia: To move —
Page 45, lines 1 and 2 — To delete the lines.

Mr P. Papalia: To move —
Page 45, lines 21 to 25 — To delete the lines and substitute:

11

element of an offence of which the custodial officer has been convicted.

b2
.

Mr P. Papalia: To move —
Page 46, after line 31 — To insert:

(11

(4) A custodial officer aggrieved by the period of suspension may
appeal the chief executive officer’s decision under section 11CE(S).

PETER J. McHUGH
Clerk of the Legislative Assembly

Assembly Notice Paper No. 81 - Tuesday, 25 February 2014
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WESTERN AUSTRALIA

LEGISLATIVE COUNCIL

AMENDMENTS AND SCHEDULES

Supplementary Nofice Paper No. 47
Issue No. 2

THURSDAY, 21 AUGUST 2014

CUSTODIAL LEGISLATION (OFFICERS DISCIPLINE) AMENDMENT
Brri 2013 [47-1B]

When in committee on the Custodial Legislation (Officers Discipline) Amendment Bill 2013:

Clause 7

Hon Kate Doust: To move —
Page 5, lines 30 to 33 — To delete the lines.

Hon Kate Doust: To tmove —
Page 6, lines 7 to 9 — To delete the lines and insert —

{a) the chief executive officer has formed the opinion on reasonable grounds that
the officer —

(i) has engaged in corrupt conduct (or any other conduct constituting
an indictable offence); and

(i) is no longer a fit and proper person to hold a position as a prison
officer; and

Hon Kate Doust: To move —

Page 6, lines 25 and 26 — To delete “does not have confidence in a prison officer’s suitability to
continue” and insert —

has formed the opinion on reasonable grounds that the officer has engaged in corrupt conduct and is
no longer a fit and proper person to hold a position

LC Amendments No. 47 Issue 2 - Thursday, 21 August 2014
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28/7

29/7

U(}n

317

Hon Kate Doust: To move —
Page 7, lines 8 to 10 — To delete the lines and insert —

(3) The chief executive officer shall conduct any investigation to determine that a
prison officer —

(a) has engaged in cortupt conduct (or any other conduct constituting an
indictable offence); and

(b) is no longer a fit and proper person to-hold a position as a prison officer,

Hon Kate Doust: To move —
Page 7, lines 24 to 28 — To delete the lines and insert —

document might incriminate the prison officer.

Hon Kate Doust: To move ~
Page 7, line 30 — To insert after “criminal” —

or disciplinary

Hon Kate Doust: To move —
Page 8, lines 19 and 20 — To delete “or 12 months® imprisonment, or both™.

Hon Kate Doust: To move —
Page 8, line 21 — To delete “Notice of loss of confidence” and insert —

‘Written notice of CEO’s determination

Hon Kate Doust: To move —

Page 8, lines 24 and 25 — To delete “does not have confidence in the prison officer’s suitability” and
insert —

has determined that the prison officer is not a fit and proper person

Hon Kate Doust; To move —

Page 9, lines 13 and 14 — To delete “does not have confidence in a prison officer’s suitability to
continue as” and insert —

determines that the person is not a fit and proper person to be

LC Amendments No. 47 lssue 2 - Thursday, 21 August 2014




Hon Kate Doust: To move —
57 Page 10, lines 7 to 10 — To delete the lines and insert —

(2) Where a prison officer has commenced an appeal under section 106, the Minister
shall direct that a maintenance payment must be paid to the prison officer for a
specified period after the maintenance period unless there are exceptional
circumstances justifying that the prison officer should not be paid a maintenance
payment.

Hon Kate Doust: To move —
/7 Page 10, after line 14 — To insert —

(3A) Atthe end of the specified period, the Minister shall review the progress of the
appeal and renew the maintenance period for a further specified period not
C > exceeding 6 months unless —

(a) the appeal has been determined by the WAIRC; or

(b) there are exceptional circumstances justifying why the prison officer should
not be paid a maintenance payment,

Hon Kate Doust: To move -
2p7 Page 10, after line 17 — To insert —

(5) A prison officer who has commenced an appeal under section 106 and is
aggrieved by —
(a) aperiod of being stood down; or
(b) the exercise of the Minister’s discretion to not make a maintenance payment
that results in undue hardship to the prison officer,

may apply to a commissioner in the WAIRC who may either substitute or vary or
affirm the decision of the chief executive officer, or the Minister, as the case may

Q> be.

Hon Kate Doust: To move —
3277 Page 12, line 14 — To delete “section.” and insert —

subdivision.

Hon Kate Doust: To move —
3377 Page 12, after line 25 — To insert —

(d) fourth, it must consider the validity and cogency of the facts on which the
chief executive officer has determined that the officer has engaged in corrupt
conduct and is no longer a fit and proper person to hold a position as a prison
officer,

LC Amendments No. 47 Issue 2 - Thursday, 21 August 2014
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36/7

O 8/7

or7
10/7

117

(e

13/16

14/16

Hon Kate Doust: To move —

Page 12, lines 26 to 30 — To delete the lines.
Hon Kate Doust; To move —

Page 13, after line 13 — To insert —

(c) the validity and cogency of the facts on which the chief executive officer has
determined that the officer has engaged in corrupt conduct (or any other
conduct constituting an indictable offence), and is no longer a fit and proper
person to hold a position as a prison officer,

Hon Kate Doust: To move —
Page 14, lines 5 to I3 — To delete the lines,

Hon Kate Doust: To move —
Page 15, after line 30 — To insert —

(c) the WAIRC must allow the appellant to amend any reasons why the
dismissal was harsh, oppressive or unfair.

Hon Kate Doust: To move —
Page 19, line 12 — To delete “(not exceeding 12 months)”.

Hon Kate Doust; To move —
Page 21, lines 13 and 14 — To delete the lines,

Hon Kate Doust: To move —
Page 22, lines 3 to 6 — To delete the lines and insert—

of which the prison officer has been convicted,

Hon XKate Doust: To move -
Page 22, after line 30 — To insert —

(2A) A prison officer aggrieved by the period of being stood down may appeal the chief
executive officer’s decision under section 103(5).

Clause 16

Hon Kate Doust: To move —
Page 28, lines 4 and 5 — To delete “due to loss of confidence”.

Hon Kate Doust: To move —
Page 29, lines 11 to 14 — To delete the lines.

LC Amendments No. 47 Issue 2 - Thursday, 21 August 2014




Hon Kate Doust: To move —

37716 Page 29, lines 21 to 23 — To delete the lines and insert —

38/16

39/16

40/16

()

15/16

16/16

17/16

{a) the chief executive officer has formed the opinion on reasonable grounds that
the custodial officer —

®
(ii)

Hon Kate Doust: To move —

has engaged in corrnpt conduct (or any other conduct constituting
an indictable offence); and

is no longer a fit and proper person to hold a position as a
custodial officer; and

Page 30, lines 5 to 8 — To delete the lines and insert —

(1) Ifthe chief executive officer has formed the opinion on reasonable grounds that
the officer has engaged in corrupt conduct and is no longer a fit and proper person
to hold a position as a custodial officer, the chief executive officer may remove
the custodial officer.

Hon Kate Doust; To move —

Page 30, lines 12 to 14 — To delete the lines and insert —

(3) The chief executive officer shall conduct any necessary investigation to determine
if'a custodial officer is a fit and proper person to be a custodial officer,

Hon Kate Doust: To move —

Page 30, lines 28 to 32 — To delete the lines and insert —

document might incriminate the custodial officer

Hon Kate Doust: To move —

Page 31, line 2 — To insert after “criminal” —

or disciplinary

Hon Kate Doust: To move —

Page 31, lines 23 and 24 — To delete “and imprisonment for 12 months”.

Hon Kate Doust: To move —

Page 31, line 25 — To delete “Notice of loss of confidence” and insert —

Written notice of CEQ’s determination

LC Amendments No. 47 Issue 2 - Thursday, 21 August 2014




Hon Kate Doust: To move —
18716 Page 31, lines 28 to 30 — To delete the lines and insert —

which the chief executive officer has formed the view that the custodial officer has engaged in corrupt
conduct or is no longer a fit and proper person to hold a position as a custodial officer.

Hon Kate Doust: To move —
19716 Page 33, lines 9 to 12 — To delete the lines and insert —

(2) Where a custodial officer has commenced an appeal under section 11CH, the
Minister shall direct that a maintenance payment must be paid to the custodial
officer for a specified period after the maintenance period unless there are
exceptional circumstances justifying that the custodial officer should not be paid a
maintenance payment.

O

41/16 Page 33, after line 16 — To insert —

Hon Kate Doust: To move —

(3A) Atthe end of the specified period referred to in subsection (3), the Minister shall
review the progress of the appeal and renew the maintenance period for a further
specified period not exceeding 6 months unless —

(a) the appeal has been determined by the WAIRC; or

(b) there are exceptional circumstances justifying why the custodial officer
should not be paid a maintenance payment.

Hon Kate Doust: To move —
42/1¢ Page 33, after line 19 — To insert —

(5) A custodial officer who has commenced an appeal under section 11CH and is
Q aggrieved by —
‘ (a) a period of being stood down; or

(b) the exercise of the Minister’s discretion te not make a maintenance payment
that results in undue hardship to the custodial officer,

may apply to a commissioner in the WAIRC who may either substitute or vary or
affirm the decision of the chief executive officer, or the Minister, as the case may
be.

Hon Kate Doust: To move —
43/16 Page 35, after line 25 — To insert —

(d) fourth, it must consider the validity and cogency of the facts on which the
chief executive officer has determined that the officer has engaged in corrupt
conduct and is no longer a fit and proper person to hold a position as a
custodial officer.
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Hon Kate Doust: To move —

44/16 Page 35, lines 26 to 30 — To delete the lines.
Hon Kate Doust: To move —

20/1¢ Page 36, after line 13 — To insert —

(c) the validity and cogency of the facts on which the chief executive officer has
determined that the officer has engaged in corrupt conduct (or any other
conduct constituting an indictable offence), and is no longer a fit and proper
person to hold a position as a custodial officer.

Hon Kate Doust: To move —
21/16 Page 38, after line 30 — To insert —

(c) the WAIRC must allow the appellant to amend any reasons why the
o dismissal was harsh, oppressive or unfair,

Hon Kate Doust: To move -
22716 Page 42, line 19 — To delete “(not exceeding 12 months)”,

Hon Kate Doust: To move —
23/16 Page 45, lines 1 and 2 — To delete the lines.

Hon Kate Doust: To move —
24116 Page 45, lines 22 to 25 — To delete the lines and insert —

of which the custodial officer has been convicted.

Hon Kate Doust: To move —
25/16 Page 46, after line 31 — To insert —

Q (4) A custodial officer aggrieved by the period of being stood down may appeal the
chief executive officer’s decision under section [ 1CE(5).
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