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INTRODUCTION

The Select Committee into the Appropriateness of Powers and Penalties for Breaches of
Parliamentary Privilege and Contempts of Parliament has sought the views of the New South
Wales Legislative Council on the following matters:
a) The penalties for breaches of privilege and contempts that are applicable to your
Parliament
1.

11.

in relation to Members of Parliament; and
in relation to non-Members.

b) Penalties which do not apply to your Parliament that,
appropriate penalties for contempt of Parliament; and
c)

ill

your oplllion, would be

In reference to breaches of privilege and con tempts of Parliament committed by nonMembers, whether the Parliament should maintain responsibility for dealing with the
contempts or should this jurisdiction be transferred to another body, such as the courts?

This submission addresses each of these issues in turn.
However, by way of a general comment, it is relevant to note that the Houses of the New South
Wales Parliament have only a common law power to discipline members and any other person
found guilty of contempt of Parliament. The Parliament of New South Wales has not adopted a
specific statute dealing with the powers and immunities of Parliament as the Western Australian
Parliament has done with the Parliamentary Privileges Act 1891 (IVA).
Moreover, the common law contempt power of the Houses of the New South Wales Parliament
is not an unrestricted punitive power. Rather, the common law power is 'protective' and 'selfdefensive' only and cannot be used as a disciplinary or coercive measure. This line of authority
was adopted by the High Court in Willis and Christie v Perry in 1912,1 in which it was decided that
the Speaker of the Legislative Assembly had no power to cause a member who had been
disorderly in the chamber, and had left it in a disorderly manner, to be arrested outside the
chamber and brought back into it. The 'only purpose' of such action, according to the High
Court, was to punish the member concerned.2

Willis and Chnstie v Perry (1912) 13 CLR 592
Ibid at 598
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Accordingly, the situation in New South Wales, which has not codified the powers and privileges
of parliament in legislation, except in a limited number of instances, and which does not have
coercive powers with which to deal with contempts of parliament, is of limited direct application
to the situation in Western Australia.

THE PENALTIES FOR BREACHES OF PRIVILEGE AND CONTEMPTS BY MEMBERS OF THE

NSW

LEGISLATIVE COUNCIL

As indicated above, the New South Wales Legislative Council has a common law power to
discipline its members, provided that that power is used in a 'protective' or 'self-defensive'
manner only, and not in a punitive or coercive manner.
However, there can often be difficulties in establishing a boundary between a 'necessary' and
'self-defensive' application of the disciplinary power of the New South Wales Parliament and its
'punitive' application. 3 What is punitive, and therefore beyond the power of the Houses of the
New South Wales Parliament, depends on both the nature of the action taken and its purpose or
objective, in particular whether the action is for the defence of the institution itself. By way of
guidance, the most common punitive powers of other parliaments, the power to fine or
imprison, are almost certainly beyond the power of the New South Wales Parliament, regardless
of the motivation. The same principle would likely apply to the suspension of a member for an
indefinite period of time, the exclusion of a member from parliamentary accommodation, and
the withdrawal of a suspended member's salary, all of which have been held to be punitive in
other jurisdictions. Even such powers as are held by the New South Wales Parliament, such as
the powers of suspension or expulsion, may be deemed punitive and unlawful if they are applied
in a manner that is not necessary to the defence of the institution, such as punishing a member
for statements made or actions taken outside the House.
Notwithstanding the limitations on its disciplinary power, the New South Wales Legislative
Council has a number of sanctions available to discipline its members. These include:

•
•
•
•
•

reprimand and admonishment
apology by the member (and withdrawal of the words spoken)
censure
suspenslOn
expulsion.

In some instances, these powers are regulated and supplemented by standing orders of the New
South Wales Legislative Council.
These powers are discussed briefly below.
Reprimand and admonishment
The House has the power to order a member to be reprimanded or admonished by the President
in the name and by the authority of the House. Any such reprimand or admonishment 1S
received by the member standing in their place and is entered into the minutes.
Egan v Willis and Cahill (1996) 40 NSWLR 650 at 667.
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There is only one record of the Council using its power of reprimand and admonishment. In
1847, the Speaker of the then Colonial Council was ordered by the House to reprimand the Hon
Alexander Berry for the use of an offensive expression which the House had ordered to be taken
down by the Clerk. 4
In more recent times, members have been reprimanded and suspended by virtue of a resolution
of the House to that effect, and have not received the House's censure standing in their place.
Apology by the member (and withdrawal of the words spoken)
During debate, when a member uses offensive language or imputes improper motives, It IS
normal practice for a point of order to be taken at the time of the offence (SO 91). If the
President rules that the words spoken are offensive or impute improper motives, then the
member is required to withdraw them immediately. Failure to do so can result in suspension of
the member concerned. In 2007, the Treasurer, the Hon Michael Costa, was suspended during
Question Time for refusal to withdraw certain words deemed by the President to be offensive. s

If the words spoken are considered to be so grave that their simple withdrawal is deemed
insufficient, the House may order the member not only to withdraw them but to make a formal
apology as well. The form of the apology would depend on the nature of the words spoken, and
could include the requirement to apologise to a particular individual, if such were considered
necessary. There has been only one case where the Council has considered words spoken to be
so offensive that the member has been required to withdraw them and apologise to the House that of the Hon Franca Arena in 1997. 6
Censure
The Council may pass a motion of censure or no confidence in a member, usually a minister. A
censure motion is typically used to severely criticise ministers and/or governments, while a no
confidence motion is used to call for the resignation of a minister or for the dissolution of a
government. Censure motions and motions of no confidence have been considered infrequently
in the New South Wales Legislative Council.
Suspension
Under standing orders 190 and 191, a member may be suspended for a period of time
determined by the House on a motion moved without notice. In addition, standing order 192
allows the President or Chair of Committees to suspend a member after the member has been
called to order three times in anyone sitting. The duration of the suspension is decided by the
Chair but may not exceed the termination of the sitting.
Nineteenth century case law makes it clear that, while the Council has the right to take
reasonable measures to prevent disorderly conduct in the chamber, that right does not extend to

NSW LC Minutes (24/9/1847) 216.
NSW LC Debates (21/6/2007) 1467.
In the event, the House ultimately agreed to a motion by Mrs Arena that it accept a 'statement of regret' in
specified terms as a sufficient response to the resolution of the House requiring an apology.

3

S eject Committee into the Appropriateness of Powers and Penalties for Breaches of Parliamentary Privilege and Contempts of Parliament
Submission by the NSW Legislative Council

'unconditional suspension, for an indefinite time,.7 Nor can the House go beyond self-protection
in disciplining its members.
The New South Wales Legislative Council has exercised its power to suspend members only
occasionally in recent years in 1989, 1991, 1996, twice in 1998,2007 and 2008.
Expulsion
There has been only one case of expulsion from the New South Wales Legislative Council- that
of Mr Alexander Armstrong in 1969. Mr Armstrong was expelled for 'conduct unworthy of a
member' following judicial comments by Justice Street that Mr Armstrong had been a party to an
arrangement to procure false evidence in divorce proceedings and had contemplated bribing a
Supreme Court judge. s
Mr Armstrong subsequendy challenged the validity of the House's actions in the New South
Wales Court of Appeal. In upholding the validity of the expulsion, the Court of Appeal in three
separate judgments held that the powers which are 'necessary' to the existence of the House and
the proper exercise of its functions include:
[I]n a proper case a power of expUlsion for reasonable cause .. , provided the circumstances are
special and its existence is not a cloak for punishment of the offender. 9

A second instance of near expulsion of a member occurred in 2003 following a report of the
Independent Commission Against Corruption which found that the Hon Malcolm Jones had
engaged in corrupt conduct in relation to the use of entidements provided under the Parliamentary
Remuneration Act 1989.10 In the event, Mr Jones resigned before the House could consider the
matter further.

THE PENALTIES FOR BREACHES OF PRIVILEGE AND CONTEMPTS BY NON-MEMBERS

This section discusses two powers of the New South Wales Legislative Council with respect to
non-members: the power to admit, remove and exclude strangers and the power to call and
examine witnesses.
The power to admit, remove and exclude strangers
The New South Wales Legislative Council has a common law power to exclude and remove
strangers from the House. This flows from the implied power of the House to control its own
proceedings. In Willis and Christie v Perry, Griffith CJ commented:
The Speaker undoubtedly has the power when any person who is outside the chamber is conducting
himself in such a manner as to interfere with the orderly conduct of proceedings in the chamber to
have that person removed, and for that purpose to obtain the aid of the police.11

10

II

Barton v Taylor (1886) 11 AC 197 at 204-205.
LC Minutes (25/2/ 1969) 318-320; LC Debates (25/2/ 1969) 3858.
Armstrong v Budd (1969) 71 SR (NSW) 386 at 396.
Independent Commission Against Corruption, Report into an investigation into the conduct
Jones: [CA C Report, Sydney, 2003.
(1912) 13 CLR 592 at 598.
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However, the common law power of the House in relation to strangers is subject to important
limitations. It is clear that the protective powers afforded to the House under the common law
principle of necessity would not extend to permit the arrest of strangers, either for disorderly
conduct within the chamber or the precincts of Parliament. Nor can the House act against nonmembers for a punitive purpose.
Standing order 197 provides that the President or Chair of Committees may order the Usher of
the Black Rod to remove a person from the precincts of the House and to exclude them from
the House for the period directed by the President or the Chair.
Under the Parliamentary Precincts Act 1997, the management and control of the parliamentary
precincts is vested in the Presiding Officers. The Presiding Officers and 'authorised officers'
(either parliamentary officers or police officers authorised by the Presiding Officers) may direct a
stranger 'to leave or not enter the Parliamentary precincts', and may arrest a person who refuses
or fails to leave the parliamentary precincts when lawfully directed to do so. They may also
prevent a person from entering the parliamentary precincts.
The power to call and examine witnesses
Unlike many of the other powers of the Houses of the New South Wales Parliament, the power
to call and examine witnesses is regulated by statute: the Parliamentary Evidence Act 1901. This
statute does give the Houses of the New South Wales Parliament a punitive or coercive power.
Under section 4 of the Parliamentary Evidence Act 1901, any person, except a member of
Parliament, may be summoned to give evidence before the Bar of the House or a committee.
This power does not extend, however, to compelling the attendance of a person who is outside
the jurisdiction of the State of New South Wales.
A person who fails to comply with a summons to appear and give evidence before the House or
a committee, without a just or reasonable excuse, may be apprehended, held in custody and
brought before the House or committee from time to time. 12
A witness who refuses to answer a 'lawful question' is guilty of a contempt and may be
committed, by warrant under the hand of the President, either into the custody of the Usher of
the Black Rod or, if ordered by the House, to gaol for a period not exceeding one month. 13
A witness summoned to appear and give evidence who wilfully makes a false statement during
the course of their evidence is liable to imprisonment for up to five years. 14
It is relevant to note, however, that these penalties provided under the Parliamentary Evidence Act
1901 have never been invoked. In most cases witnesses cooperate voluntarily with parliamentary
inquiries and, where witnesses are reluctant to appear or to answer questions, committees
endeavour to secure cooperation through negotiation. The use of coercion is considered a
measure of last resort.

12
13

14

Parliamentary Evidence Act 1901, ss 7-9.
Ibid, s 11; the procedure applies in respect of a witness who has been sworn or affirmed under the Act.
Ibid, s 13.
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PENALTIES WHICH DO NOT APPLY IN THE NEW SOUTH WALES PARLIAMENT THAT WOULD
BE APPROPRIATE PENALTIES FOR CONTEMPT OF PARLIAMENT

As indicated, the Houses of the New South Wales Parliament do not possess coercive powers,
except those available with respect to witnesses under the Parliamentary Evidence Act 1901 .
Accordingly, the New South Wales Parliament does not have the power to flne or imprison
members or non-members. With the exception of witnesses under the Parliamentary Evidence Act
1901, such powers as it does possess, including suspension and expulsion, may be exercised only
in a 'protective' and 'self-defensive' manner.
Curiously, at one time, the House believed it did have the power to flne for contempt. A
standing order in force between 1856 and 1895 provided:
Any Member, adjudged by the Council to be guilty of Contempt, shall be fined, at the discretion of
the House, in a penalty not exceeding Twenty Pounds; and, in default of immediate payment, be
committed, by Order of the President, for a period not exceeding fourteen days, to the custody of the
Usher of the Black Rod; - who shall detain the Member in custody for the period directed, unless
sooner discharged by Order of the House, or the Fine to be sooner paid.15

However, it would appear that this purported power to flne was never exercised, and it is clear
now that such a power does not exist in New South Wales in the absence of express statutory
authority.
Nevertheless, it is open to the New South Wales Parliament to adopt punitive or coercive
powers such as the power to flne or imprison members through express statutory enactment.
Indeed, the desirability of the New South Wales Parliament adopting coercive powers through
statute has been considered in the past.
In 1985, the Select Committee on Parliamentary Privilege in New South Wales recommended
that the New South Wales Parliament adopt a statutory power to flne. In addition, various draft
privileges bills have been developed, but not enacted, that have included punitive powers. For
example, the draft Parliamentary Powers, Privileges and Immunities Bill 1997 included a power
of imprisonment for a period not exceeding 6 months and a power to flne .
In a discussion paper published in response to the 1985 report on the Select Committee on
Parliamentary Privilege in New South Wales by the Hon John Dowd, Attorney General, it was
observed that the power to fme would offer a very real form of sanction for breaches of
parliamentary privilege, and therefore should be considered.
However, before contemplating any express introduction of a punitive power, such as the power
to fme for contempt, it was argued that a real need for such a power would have to be
demonstrated.
Moreover, it was argued that to guard against the potential for coercive powers to be abused, the
power to fme, if introduced, would need to be restricted in its application to expressly identifled
contempts which may seriously impede members or offlcers in the performance of their
functions.

15

Former standing order 169, adopted 4 December 1856 and approved 6 December 1856.
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In the event, the New South Wales Parliament has never progressed any detailed consideration
of the desirability of adopting coercive powers, and the situations in which that power might be
employed. In that sense, it may be argued that to date, the non-punitive and defensive powers of
the Houses of the New South Wales Parliament have been sufficient to enable the proper
functioning of the Parliament.

SHOULD THE NEW SOUTH WALES PARLIAMENT RETAIN RESPONSIBILITY FOR DEALING
WITH CONTEMPTS OR SHOULD THIS JURISDICTION BE TRANSFERRED TO ANOTHER BODY,
SUCH AS THE COURTS?

The power of the Houses of the New South Wales Parliament to deal with contempt, and
whether this power should be transferred to the courts, has not arisen to any great extent in New
South Wales. Possibly this is because the Parliament possesses protective and self-defensive
powers only, and not punitive powers to arrest, fine or otherwise punish a member or other
person. As a result, there is less likelihood of cases arising in New South Wales where the
exercise of a contempt power by the Parliament significantly trespasses on the rights of an
accused member or person.
Nevertheless, the matter was addressed in the 1985 report of the Select Committee on
Parliamentary Privilege in New South Wales, which asserted that reference to the courts of the
Parliament's power to determine contempt would have undesirable consequences for the
separation of powers between the legislature and the judiciary. In support, the Committee cited
the opinion of Justice Michael Kirby:
That is undesirable in constitutional theory, for it means that the courts become the guardians of the
housekeeping of Parliament. That would be embarrassing to the courts and diminish all the
authority, integrity and independence of the Parliament.

Against this position, the discussion paper published in response to the 1985 report on the Select
Committee by the Attorney General argued that judicial review of Parliament's use of its
contempt powers would guard against contempt being decided on political grounds, and would
also safeguard against the problems associated with parliament being both 'prosecution and
judge'.
In this regard, it is noted that in a number of Houses, restrictions have been imposed on the
circumstances in which the contempt power can be invoked. In particular, both the House of
Commons 16 and the Australian Senate17 , which have punitive powers, have passed resolutions to
the effect that the power to deal with contempt should only be exercised if the interference in
question is substantial, and should not be used in respect of complaints of a trivial nature or
unworthy of the attention of the House. Neither the Senate nor the House of Representatives
have used their power to fine under section 7 of the Parliamentary Privileges Act 1987.
The New South Wales Legislative Council has not made any comparable declarations. However,
the Privileges Committee has applied a number of principles in deciding cases of possible
contempt. These include:

16

17

Erskine Mcry, 23rd edn, p 167.
Senate Privilege Resolution No 3, Odgers, 12th edn, Appendix 2.
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•

The exercise of the contempt power must be necessary to the House and the proper
exercise of its functions, and must be protective and self-defensive only, not punitive.

•

The conduct in question must obstruct or impede the House (or a committee, as the
House's delegate) in the performance of its functions, or a member or parliamentary
officer in the performance of his or her functions, or have a tendency to produce such a
result.

•

The use of the contempt power should preserve and safeguard the dignity and honour of
the Parliament, the House and its committees.

•

The contempt power should be used as sparingly as possible. Action should only be
taken in respect of a possible contempt or a prima facie contempt, where the interference
with the performance of functions is, or is likely to be, substantial.

•

A breach of privilege will only amount to a contempt if substantial interference is judged
to have occurred in any particular case.

•

Contempt encompasses conduct which has a tendency to obstruct the performance of
functions. Where a tendency for substantial interference is found, an intended act of
contempt that does not, in fact, produce the proposed effect can still constitute a
contempt. Equally, a threat that is not acted upon can constitute a contempt for the
reason that the original threat may still have a tendency to substantially obstruct or
interfere with the performance of functions. In the view of the Committee: 'A person
who threatens a witness but then does not carry out the threat is guilty of contempt, even
where the threat was made idly. The tendency of the act is to interfere with the witness'.

•

It is not possible to list every act that might be considered a contempt, and acts may be
treated as a contempt even though there is no precedent for the offence.

•

The power to take action in relation to a possible contempt is discretionary.

In addition to these principles to be applied in deciding cases of possible contempt, in
investigating cases of possible contempt, the New South Wales Privileges Committee observes
various procedures to ensure that natural justice is maintained. Of particular note, in May 1996,
the Legislative Council Standing Committee on Parliamentary Privilege and Ethics published a
report entitled Inquiry into the attendance of witnesses before parliamentary committees, in which it set out
various procedures to be followed when calling public servants and statutory office holders
before committees. They include the opportunity for witnesses to give evidence in camera, the
opportunity for witnesses to consult an adviser, and the opportunity for witnesses to respond to
any adverse reflections.
These guiding rules and procedures provide a framework for the exercise of the New South
Wales Legislative Council's contempt powers which has safeguarded against any arbitrary use of
the power to date.
On this basis, the New South Wales Legislative Council would not support jurisdiction over its
contempt powers being referred to the courts or any other external body.
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Should the New South Wales Parliament ever seek to adopt coercive powers to deal with
contempt this position would need to be re-examined. It is likely that the adoption of coercive
powers to deal with contempt would need to be safeguarded by clear identification of the
circumstances in which the contempt power would be invoked.

9

