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Subject: Children and Community Services Amendment Bill 2019

Submission to the Committee of the Legislative Council
Introduction

Most of the present amendments to them present Act, last amended in March 2019, seem
to be administrative or grammatical, with the exception of sections 124A, 124B and
124BA.

I write to urge the Committee to remove from the Bill the new requirements of section
124 and its parts related to the priest in confession.

Under section 124A, a teacher or a boarding supervisor, as a principal, has a direct
responsibility for the actions of his employees just as a shipping company has a
responsibility for the actions of its ship’s captain. The priest has no contract with the
penitent, the priest is an intermediary or agent. The three parties listed are not generic.

How can a person be responsible for a criminal act —section 124BA—committed before
he knows about it by any communication and so is uninvolved? One does not find a wife
responsible for a criminal act by her husband, nor a passerby responsible for a criminal act
that he witnesses, like a drunken driver killing a pedestrian and speeding off, or when
seeing  a murder.

Consider the purpose of this legislation. It is purportedly the welfare of the child. The child
has already been damaged. The most likely event in confession would be a child confessing
to a priest its involvement, in which case a priest might approach it, outside the
confessional, if he had the opportunity, and could discuss the matter further. It might then
be reported, but necessarily, only after the parents were consulted. There is extensive
commentary in the Commission Report about the trauma of reporting abuse.

Your own WA Department of Health has an article headed “Sexual Assault Research and
Statistics”. It details Australian and Western Australian statistics. In more than 70 percent
of cases the perpetrator was known to the victim.  In more than 60 percent of cases the
perpetrator was a relative.  The statistics are not about the 1970s, they were recent and
no doubt ongoing. The Australian newspaper published a statistic from the ABS that more
than 18000 sexual assaults were reported to the police in the previous year in Australia.

There must be far more effective ways to legislate against child abuse than the chimera of
divulging any knowledge gained in a confessional. I would hope that this is not just a public
relations attempt. You will recall the case in WA where a jailed serial predator was
released and returned to a home beside a school. A bad neglect.
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The Present condition of existing legislation and community feelings

Historical sexual abuse of children in Australia is an indictment of parents, police and press
in the era when it was occurring. Most of the historical abuse occurred in the 1970s with
less in the decades each side. The Victorian police, in a submission to that state’s Inquiry
stated that there was a reluctance to report religious men who were abusers at that time.
This was a period of great social turmoil, when many priests left the Catholic Church.
Today, there is a different public attitude to sexual abuse, now that it has been ventilated.

There is a portion of anti-Catholicism in the community, lead by political activists who see
the Church as the real opposition in the community to their agenda. Is the Legislature
going to bow to this bias and manipulation and be used as its proxy or tool?

The weakness of public opinion on this whole issue is demonstrated by the treatment of
Cardinal Pell. The second trial judge, the Jury, and the Appeal Court majority ignored the
principles of law. The unwarranted assumptions about Pell’s knowledge of the abuse by
the Royal commissioners and their deliberate publication without offering him the
opportunity to refute the finding, as required of a Commission, indicate serious malaise
even among apparently intelligent and knowledgeable people.

Add the extraordinary statement by Daniel Andrews, Premier of Victoria, after the High
Court decision, that ‘Pell was guilty anyway.’ A contempt for the Rule of Law.

Politically, public opinion has been manipulated to regard the Catholic Church as
permanently culpable for conduct 50 years ago. It is now assumed that the Church will
continue as before without change.

The Royal Commission Final Report

The Royal Commission Preface and Executive Summary of The Report of the Royal
Commission contains 113 recommendations. These are mostly advices to the
commonwealth and state governments and to Churches as to upgrading surveillance data
of sexual abuse.

Volume 16 of the report has 56 of these recommendations for religious institutions. Of
these 26 are  directed to the Catholic Church, the rest are for  Anglican, Jehovah’s Witness,
Jewish and ‘All religious institutions’. Strangely it does not name the Salvation Army, the
Boy Scouts or government institutions, which also were stated to be involved in abuse of
children at the time. The incidence of abuse per unit, in some other religious institutions,
was stated as greater than that in the Catholic Church by the Royal Commission.

Recommendation 16.26 states:

The Australian Catholic Bishops Conference should consult with the Holy See, and
make public any advice received, in order to clarify whether:

a) information received from a child during the sacrament of reconciliation
that they have been abused is covered by the seal of confession.

b) if a person confesses during the sacrament of reconciliation to
perpetrating child      sexual abuse, absolution can and should be withheld
until they report themselves to the civil authorities.

Nowhere does it propose what has been placed in section 124BA of the Act.  Any
suggestion otherwise is false.

The Catholic Church in Perth has already introduced a Safeguarding Program for the
protection of Children in the Catholic Church.



Analysis of this proposal

The Australian Bureau of Statistics in table 6244.0.55.001-Labour Force Australia: Labour
Force Status and Other Characteristics of Families, June 2017 states that there are 967,000
one parent families in Australia. Proportionally this equates to about 75,000 in Western
Australia. Children and Students in these families suffer from a lack of full family support,
as one or both parents have to work. This results in the parents being fatigued and
unavailable or unable to counsel children. Only 63 percent have children living with them.
All are known to have higher levels of personal problems than in two parent families.

Roman buildings contain decorations, from over 2000 years ago, showing boys being
treated by men in a manner we would call an abuse today. This was stated to be for
intellectual reasons. Authors like Balzac have documented stories of female abuse
hundreds of years ago.

Catholics are nominally only about 20 percent of the population.  Practicing Catholics are
11 to 14 percent of this group. The consequent small electoral reaction likely, if this
legislation is passed, would be an unworthy reason to proceed with these amendments to
this Act. 

Insertion of section 124BA seems to be based on an assumption that it will solve a problem
that is innate in human nature and which has always been present in the whole
community. Indeed, it is ignoring over 80 percent of potential abusers.

The section is also based on the assumption that a predator will go to confession.  In fact
he will be planning his next or a repeated conquest. The introduction of Section 124BA
would be an act of faith by legislators. It is a far bigger problem than will be indicated by
the Catholic confessional. It is still occurring frequently in private homes today, as set out
above in the introduction.

If it were to be confessed, the abuse has already occurred. Is the intention of the proposed
legislation to prevent a further occurrence? If so, is this not a police matter and it should
be the subject of adequate legislation which should require preventive action?  The
proposed section 124BA looks like a soft option. It looks like scapegoating. It is certainly
totally inadequate for a genuine purpose.

In 1967 the Catholic Church reformed Canon Law regarding the priest in confession. He no
longer has to personally know and understand the extent of sin in order to forgive it. The
onus is on the penitent and the priest’s assessment of the penitent’s belief in his sin and
his subsequent remorse. Now, detail is not required in the confessional.

The Children and Community Services act 2004 has been amended 46 times up to 22nd

March 2019. That is an average of three times per year. This indicates confusion and a lack
of clear intention. It also would result in boredom and could induce a casual regard by 
committee members reviewing it.

Conclusions

This proposal would be ineffectual for solving the problem of sexual abuse. The specific
nature of the proposed insertion of section 124BA suggests that the government does not
want to face the reality of the total sexual abuse picture in the community.

Under the proposed section 124:

a) If abuse were to be confessed, how will a priest be discovered and charged for non-
disclosure? Or )



b)  If a charge is made, how will this charge be proved in court?

I respectfully request that:

A)     the amendments in clause 124 be removed from the Bill.
B)     the Bill now be totally reviewed in the area of sexual abuse and made fit for

purpose

Yours faithfully

 

R Kersh de Courtenay

 

 

 




