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Dear Chair

PETITION NO.18 - HOME BUILDING INDUSTRY AND DMIRS

Thank you for your correspondence of 23 June 2021 regarding the Standing
Committee on Environment and Public Affairs  (the Committee) inquiry into Petition No.
18- Home Building Industry and DMIRS (the Petition).

This response outlines the McGowan Government s position on the submissions made
in the Petition, and the work currently being undertaken to improve and strengthen
regulation in the building industry.

At the outset, I must state unequivocally that the State Government does not support
an inquiry into the governance of the Department of Mines, Industry Regulation and
Safety (DMIRS) and residential and commercial building practices.

Such an inquiry is considered unwarranted for a number of reasons.

The State Government is already undertaking substantial work to implement the
recommendations of a national review into improving compliance and enforcement in
the building and construction industry, namely the Building Confidence Report
prepared for the former Building Ministers’ Forum, now Building Ministers’
Meeting (BMM).

Since the release of the Building Confidence Report in 2018, the State Government,
through DMIRS, has been examining reforms that can be made to the current
regulatory framework to improve compliance with building standards, clarify and
enhance regulator functions and establish a greater chain of responsibility for those
who design, construct and commission buildings in Western Australian (WA).

These reforms are significant and ambitious and DMIRS has been consulting widely
with industry to ensure consistency with the best-practice models being developed at
the national-level by the Australian Building Codes Board (ABCB) on behalf of the
BMM.
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To date, four review papers outlining various reforms have been released for public
comment and over 180 detailed submissions have been received. I am looking forward
to progressing this reform agenda in due course.

A number of the submissions made in the Petition do not relate to the functions of
DMIRS and are beyond the current legislative scope and powers of the department or
its statutory officer.

In addition, the submissions made in the Petition appear to misunderstand the scope
of the current regulatory framework and the various roles performed by different
parties. I also note that the petition contains only four signatures. I am of the view that
this level of support is not sufficient to warrant an inquiry.

A broad overview of the regulatory framework governing building work in WA and a
response to each of the submissions made in the Petition is included at Attachment A
to assist the Committee with its inquiry.

I strongly urge the Committee to consider the attached response and the broader
functions performed by parties under the current regulatory framework as part of its
preliminary inquiry.

Kind regards

HON / viBER-JADE SANDERSON MLA
MINISTER FOR COMMERCE

Att.

1 5 JUL 2021
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ATTACHMENT A

RESPO SE TO: SUBMISSIONS IN PETITION NO.18 - HOME
BUILDING INDUSTRY AND DMIRS

Background

Set out below is a full response to the Petition.

In considering the various submissions in the Petition, it is important for the Committee
to understand and have regard to the broader regulatory framework currently
governing the building industry in WA, and the prescribed roles performed by the
Building Commissioner, the Department of Mines, Industry Regulation and Safety
(DMIRS) and local governments.

The regulatory framework comprises the Building Act 2011 (\NA) (Building Act), the
Building Services (Registration) Act 2011 (WA) (Registration Act), the Building
Se vices (Complaint Resolution and Administration) Act 2011 (\NA) (CRA Act) and the
associated supporting regulations.

Under the Building Act and associated regulations the role of local governments
encompasses the following:

• principal responsibility for approving the construction of new buildings;
• responsibility for enforcing applicable building standards;
• powers to take action where standards are not met by the builder; and
• power to order that buildings be remediated.

This is appropriate given new buildings will be located in the geographic area of the
local government and it collects fees for this service. Frequently the local government
will be the body responsible for granting the relevant planning approval required before
construction of the building can be approved.

While the Building Commissioner and DMIRS has a role in the administration of the
Building Act, it does not have a role in the certification of building design, the issuance
of building permits, the enforcement of applicable building standards or the ordering of
building remediation.

The role of the Building Commissioner is to investigate and resolve complaints
concerning the conduct and quality of services provided by  prescribed building service
providers .

Under the Registration Act, a person carrying out a  prescribed building service  in WA,
being as a builder, building surveyor or painter, is required to hold a valid registration
issued by the Building Services Board (the Board). A person carrying out a prescribed
building service must do so in a competent and proficient manner and comply with
other requirements as to the management and supervision of the work, and their
general conduct.

The Board and the State Administrative Tribunal (SAT) are empowered to take varying
degrees of action against a prescribed building service provider who is found to have
breached the requirements of their registration and/or the Registration Act.
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Under the CRA Act and associated regulations, the Building Commissioner is
responsible for assisting the Board to carry out its functions under the Registration Act
by receiving and investigating complaints of breaches and disciplinary matters by
building service providers and, if appropriate, issuing interim orders.

The Building Commissioner is also empowered to receive, investigate and conciliate
complaints about the carrying out of prescribed building services (i.e. where the service
is alleged to have not been carried out in a proper and proficient manner or otherwise
is faulty or unsatisfactory), as well as disputes or complaints that arise between
homeowners and builders under home building contracts as referred to in the Home
Building Contracts Act 1991 (WA) (HBC Act).

The Building Commissioner has powers to issue remedy orders in respect of these
complaints up to a defined financial value, or otherwise refer the complaint to the SAT
for resolution where the dispute is complex and protracted, or the remedy order
required exceeds the defined financial value.

The Building Commissioner also has a role in monitoring, auditing and reporting on
general compliance matters with the various Acts, including industry compliance with
certain applicable technical building standards.

Taken collectively, there is a clear and appropriate delineation in the current regulatory
framework between the role of the Building Commissioner and the role of local
governments.

Response to Petition Submissions

Submission 1:

Building Act 2011, when introduced, removed the authority for LGAs to inspect
the construction of homes. This has placed all regional areas of WA at a severe
disadvantage as the services of building inspectors, structural engineers and
private building surveyors are not readily available.

Response:

This submission is not considered correct.

The Building Act provides powers for authorised local government officers to inspect,
test and enter premises where building work is being carried out in the geographic area
of the local government (refer to Part 8 Division 2 of the Building Act).

These powers are the same, if not greater, than those provided to local governments
under the now repealed sections of the Local Government (Miscellaneous Provisions)
Act 1960 and the Building Regulations 1989 (\NA') (collectively referred to as the former
building legislation).

The difference with the Building Act is that applicants for a building permit (which is
needed to authorise the commencement of building) can choose to have the plans and
specifications for the proposed building assessed for compliance with applicable
standards privately by a registered building surveyor prior to an application being
submitted. This is a  certified application . Alternatively, if assessed by a registered
building surveyor employed by the relevant local government, this is an  uncertified
application .
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Under the previous building legislation, only the local government could assess the
compliance of plans and specifications against applicable building standards.
However, under the Building Act responsibility for issuing the building permit
(previously called a building licence) still remains with the local government  permit
authority  in whose geographic boundary the proposed building will reside. The local
government also maintains powers to enforce compliance with applicable building
standards once construction commences and/or is complete.

As only local governments assessed compliance of plans and specifications with
building standards under the former building legislation, some, but not all, chose to
carry out inspections as construction work progressed. The local governments that
carried out such inspections often directly employed building surveyors and/or
engineers for this purpose.

Following the commencement of the Building Act, some local governments chose to
no longer directly employ building surveyors and/or engineers as the majority of the
building permit applications are certified applications, or alternatively to contract out
these services to another regional local government.

This does not mean local governments cannot carry out inspections during
construction. The Building Act includes powers that allow a permit authority to place
conditions on the building permit, which can include the requirement for inspections.

Several local governments utilise this power to carry out limited inspections of new
residential buildings, including Gosnells, Harvey and Busselton.

A commercial building needs to obtain an occupancy permit from the local government
in order for it to be occupied for its intended use and a certificate of construction
compliance (CCC) is required to be granted by a registered building surveyor. In order
to grant the CCC, the building surveyor will often insist upon the carrying out some
form of inspection(s) and the results of the commissioning of certain elements of the
building, particularly those related to fire safety systems.

Since the release of the Building Confidence Report1, DMIRS has reviewed the
approval process under the Building Act for both residential and commercial buildings.

A key focus of these reviews has been the proposed introduction of mandatory
prescribed critical stage inspections for all new buildings to ensure greater oversight of
standards and avoid potential costly remediation for building owners. The industry is
broadly supportive of this reform, and the details are currently being fully developed for
the State Government’s consideration.

To overcome some of the challenges for local governments in regional areas, allowing
private registered building surveyors to complete the inspections and/or the ability to
charge adequate fees to cover the unique costs is being considered.

1 Building Confidence, Improving the effectiveness of compliance and enforcement systems for the
building and construction industry across Australia, Peter Shergold and Bronwyn Weir, February 2018.
Report arising out of a national review into improving compliance and enforcement in the building and
construction industry, prepared for the former Building Ministers  Forum, now Building Ministers 
Meeting (BMM).

3



Submission 2:

There is very little information available to WA homeowners about their
responsibility to ensure that they employ a private building inspector, since this
is no longer the authority of LGAs.

Response:

There is no statutory obligation under the Building Act for a homeowner to employ a
private building inspector during construction of a new home, nor is there a statutory
obligation to employ a building inspector as part of the sale of a residential property.

In both cases this is a private contractual matter between the owner and builder, or the
buyer and seller of a house.

As part of due diligence, however, homeowners and buyers may insist upon
inspections as part of the relevant contract, but this is not a responsibility that has been
referred from local governments.

As there is no obligation to employ a building inspector, and they do not perform a
prescribed role under the Building Act, DMIRS does not provide information promoting
their services. DMIRS does however publically recommend that owners do their
research and checks before choosing a building inspector.

Submission 3:

Performance solutions can be provided when deviations from standards are
engineered into a house plan and are required to be attached to the application
to the LGA, but it appears this is not the case. They are not a remedy for defective
non-compliant work.

Response:

Concerns around the use of performance solutions have been considered at the
national level and this issue is being addressed following the commencement of
National Construction Code (NCC) 2019 Amendment 1 in WA from 1 July 2021.

The NCC determines the national building standards adopted by all jurisdictions in
Australia, including WA (as an applicable building standard), and is maintained and
updated by the Australian Building Codes Board (ABCB). Performance solutions are
one of the pathways under the NCC for demonstrating a building s compliance with
applicable standards.

The performance solution pathway is an important feature in the NCC that allows
designers and builders to meet the expected performance requirements for a building
or a particular element, but to do so in a manner that is more innovative or allows for
more complex designs.

Notwithstanding this, the design and other documentation relied upon by registered
building surveyors in assessing performance solutions has been a matter of increasing
national concern and was highlighted in the Building Confidence Report.

The ABCB was requested by the Building Ministers  Meeting (BMM) to examine
measures to address these concerns. Consequently, NCC 2019 Amendment 1, which
was developed by the ABCB, will require proponents to comply with a prescribed
process for developing and documenting performance solutions for a building.
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This amendment has been adopted to apply in WA from 1 July 2021, and building
permit applications are now required to include details of any performance solution
proposed and to demonstrate how the proposed solution meets the requirements
prescribed in the NCC.

Submission 4:

Building Services (Registration) Act 2011 s29 requires all SAT orders to be
registered but BEI (Building and Energy Inspectors) have had a database
restriction preventing the uploading of infor ation on to the Register for the last
nine years. This has only recently been remedied.

Response:

This system issue has been rectified.

Unfortunately, for several years, the former Department of Commerce administered
Compliance and Licensing System did not allow for the SAT orders to be published on
the Register of building service providers. This issue was resolved in 2020 and all the
SAT orders have been published retrospectively.

The previous issues with the system notwithstanding, for many years the Building
Commissioner has had a policy of naming building service providers who are found to
have engaged in a disciplinary matter or otherwise been prosecuted. These public
statements have been viewable on the DMIRS website at:

www.commerce.wa.qov.au/buildinq-and-enerqy/disciplinarv-and-prosecution-
media-releases.

Submission 5:

Building inspectors who are undertaking work to identify such things as
structural defects are not registered nor do they need any industry experience.

Response:

There is no statutory obligation to engage a building inspector and they do not have a
statutory function under WA s existing regulatory framework.

Building inspectors  refers to a group typically comprised of builders, tradespersons
and the like, that a homeowner can engage to assess workmanship and provide a
report at the end of the building process, or just prior to practical completion.

The Building Act regulates compliance with applicable building standards to ensure the
safety, health and amenity of buildings. Qualified and registered building surveyors are
currently the only professionals authorised to assess technical compliance with
applicable building standards.

As there is no statutory role for building inspectors, there is no present need for a
registration scheme.

That is not to say that homeowners are unprotected from unscrupulous operators. In
providing consumer goods and services, building inspectors are required to comply
with the requirements of the Australian Consumer Law (ACL) in the Competition and
Consumer Act 2010 (Cth) and Fair Trading Act 2010 (\N i). Homeowners have rights
under the ACL if the services provided are defective, not fit for purpose, or there has
been misrepresentation. Consumers also have rights under the general law for breach
of contract.
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Submission 6:

Homeowner/public access to the Australian Standa ds was revoked from all
national libraries approximately two years ago due to a breach and has not been
restored. Access to Australian Standards details for the public is required.

Response:

The licensing, control and publishing of Australian Standards is a matter for the
Commonwealth Government, over which the State Government has no control.

A number of years ago, the Commonwealth Government established Standards
Australia, the body that develops Australian Standards, as an independent
organisation.

As this decision effectively removed Commonwealth funding for Standards Australia,
the organisation entered into licensing arrangements for the publishing and use of
Australian Standards with SAI Global Pty Ltd in order to continue to fund its operations.

DMIRS has sought on a number of occasions, particularly through the former Building
Ministers  Forum (now BMM), to reduce the costs for businesses to access individual
Australian Standards, but has not been successful. This is an issue that affects not
only the building industry, but a number of other industries (e.g. manufacturing,
electrical, transport etc.) that rely on access to Australian Standards to understand and
meet regulatory requirements.

The DMIRS Library in Cannington WA maintains a set of Australian Standards
published in legislation, which is available to the general public to access. The DMIRS
Library is also committed to purchase other relevant Australian Standards upon
request.

Submission 7:

There is a lack of referrals to LGAs for noncompliant work when detected in site
audit inspections by BEI inspectors. BEI inspectors do not have the
power/authority to accept defective work, performance solutions and variations
to a building contract without the homeowner s knowledge.

Response:

The Building Commissioner is not responsible for carrying out progress building
inspections to ensure compliance with building standards or for issuing orders to
remediate buildings.

The CRA Act provides the Building Commissioner with powers to undertake general
inspections, as part of its risk-based audit program, into the work of builders to
determine how building standards have been or are being applied in the industry
generally.

The CRA Act does not provide for the Building Commissioner to issue orders to rectify
non-compliant building work it finds during these inspections. These powers sit with
the local government which issued the building permit under the Building Act.
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During a general inspection, when an inspector authorised by the Building
Commissioner makes a determination that building work is not compliant or dangerous,
they will liaise with the builder in the first instance. This does not however include where
performance solutions or variations have occurred as these are properly a matter for
the relevant local government who issued the building permit.

In the event the non-compliant building work is not rectified by the builder and the
defect is consider high risk, the matter is then referred to the relevant local government
for consideration of enforcement action.

Since 2017, 27 buildings have been referred to various local governments based on
unacceptable risk. In addition, following the completion in 2019/20 of the state-wide
audit by the Building Commissioner into the use of combustible cladding on high-rise
buildings, 52 buildings were referred to local governments for consideration of action.

Submission 8:

Builders can choose to have their cases for serious offences dealt with by the
BSB rather than SAT as the penalties are less than those at SAT.

Response

This submission is not correct.

Under section 57 of the Registration Act, the Board must be satisfied that, among other
things, a proceeding before the SAT is not warranted by the nature of the disciplinary
complaint against the building service provider, and the provider consents to the Board
dealing with the matter.

It is not sufficient for the building service provider simply to consent to having the Board
deal with the complaint. In deciding to exercise its jurisdiction under section 57(1) of
the Registration Act, the Board takes into regard factors such as the seriousness of
the disciplinary matter and the past conduct of the provider (for example, whether they
are a recidivist offender). The decision sits with the Board, not with building
practitioners.

Submission 9:

Since engineers and architects are exempt from Australian Consumer Law
guarantees to provide a service fit for purpose, it is imperative that engineers
and architects be registered in Western Australia.

Response

The ACL which covers guarantees that services will be fit for purpose, excludes the
supply of services of a professional nature by a qualified architect or engineer (s.61 (4)
of the ACL). The exemption for architects and engineers was considered as part of a
review of the ACL by the Commonwealth Government in 2016.

The exemption is considered justified given the role performed by architects and
engineers on building projects. These projects typically involve multiple parties, but
ultimately it is the main builder or contractor who is responsible to the client or owner
for delivering the end product.
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To require an architect or engineer to warrant the performance of other parties on the
project, particularly in circumstances where they have no control over the work, would
be unreasonable. Often architects and engineers, unlike builders, take out professional
indemnity insurance policies to cover claims of negligence or breach of contract. Were
this exemption to be removed, it is likely that the cost of these policies would
substantially increase commensurate with the greater risk profile for engineers and
architects.

As the holder of a professional indemnity insurance policy, engineers and architects
would likely become the  deepest pockets  in claims or litigation brought in respect to
the breach of the guarantee for a defective building project.

However, architects and engineers, particularly those that provide services to
homeowners for domestic use, are not exempt from other consumer guarantees for
services under the ACL, including a requirement that services be provided with due
care and skill and also within a reasonable time.

As part of its response to the Building Confidence Report, the State Government has
already commenced a review into extending the registration scheme in the Registration
Act to building engineers. Architects are already required to be registered under the
Architects Act 2004 (WA).

The industry has responded positively to the review, and the details of this scheme are
now being developed and will be announced in due course.

Submission 10:

Home Building Contracts Act 1991 s28 prevents builders from contracting out of
their liability/warranty, as advised by WA Consumer Protection. However these
waivers are being included in private contracts/agreements.

Response

There is no evidence to support this submission.

The effect of section 28(1) and (2) of the HBC Act is to treat as  void  any clause in a
home building contract that purports to exclude or modify rights afforded under the Act
to the disadvantage of the homeowner.

In practice, this means that despite the inclusion of a clause in a contract waiving or
expressly limiting an owner s right under the HBC Act, the clause is entirely
unenforceable, and, should the matter be referred to a court, tribunal or other body,
will not be upheld.

Further, it is an offence under section 28(3) for a person to enter into an agreement or
arrangement with the intent to directly or indirectly defeat, evade or prevent the
operation of the HBC Act.

To the extent that a homeowner considers a builder is seeking to do so, they can and
should make a complaint to the Building Commissioner. The only complaints of this
nature received by the Building Commissioner to date have involved unregistered
building service providers and there is no evidence to support a concern that registered
providers are contracting out of their obligations under the HBC Act.
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Submission 11:

The WA Government has been slow to implement the recommendations of the
Shergold Weir report (2018), WA Auditor General reports and reports
recommending the registration of engineers.

Response

The State Government rejects this submission.

In February 2018, the State Government welcomed the national Building Confidence
Report prepared by Professor Peter Shergold and Ms Bronwyn Weir.

The Building Confidence Report was commissioned by the then Building Ministers 
Forum in 2017 and produced 24 principle-based recommendations to improve the
national best practice model for effectively implementing building regulation and
the NCC.

In March 2019, the State Government, together with all other states and territories,
responded to the Building Confidence Report and committed to strengthening the
building sector through a suite of reforms.

DMIRS has released four Consultation Regulatory Impact Statements (CRISs) for
industry comment on strengthening registration requirements for high risk building
professionals and improving building safety by introducing greater rigour to the
approvals and certifications processes in the Building Act.

The industry has been responding well to the proposed reforms, particularly with
respect to the approvals processes for residential and commercial construction, with
many supporting improvements to building design documentation, third-party review of
high-risk design work and prescribed critical stage inspections.

DMIRS is now working to finalise recommendations to the State Government and will
be undertaking cost benefit analyses. This work is anticipated to be completed by the
end of 2021.

While the Building Confidence Report identified the need for ambitious regulatory
reform across Australia, its underlying premise was that regulators must ultimately take
time and care in properly considering and developing the reforms to make sure they
are fit for purpose.

The State Government is committed to getting these reforms right for Western Australia
by actively working with industry and the community to evaluate any technical and
practical issues raised, and ensure they are implemented in a logical and methodical
way.

DMIRS has also been awaiting outcomes of the work of the ABCB, which has been
commissioned to develop national best-practice models for implementing some of the
Building Confidence Report recommendations. The building industry is a national
industry, there is therefore great importance in ensuring that all jurisdictions align their
reforms, as far as practicable, to ensure maximum benefits to the community.
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Submission 12:

Defective, non-compliant works detected or reported, and which breach Building
Act 2011 s27 and s37 requirements, are not being referred to EGAs or addressed
adequately to protect homeowners.

Response

Responsibility under the Building Act for enforcing building permit conditions (s.27) and
compliance with applicable building standards (s.37) rests with local government
permit authorities.

Notwithstanding this, where the Building Commissioner finds instances of non-
compliant building work as part of investigating a complaint or following a general
inspection, if this cannot be resolved directly with the building service provided or the
non-compliance is serious, the matter is referred to the relevant local government for
action.

The Committee s attention is drawn to the response given above to Submission 7 of
the Petition.

Submission 13:

BEI and SAT processes and decisions are biased toward builders and routinely
adversely affect homeowners.

Response

This submission is not supported by evidence.

In investigating, conciliating and resolving complaints under the CRA Act and
Registration Act, the Building Commissioner and the SAT are required to adhere to the
principles of natural justice and operate within the confines of relevant laws.

All allegations must be properly considered and tested between the parties, before a
final decision or resolution is made.

Over the last three financial years, the Building Commissioner has received over 2,000
complaints, the majority of which have been resolved through the issue of remedy
orders.

Importantly, the Committee is also advised that in July 2020, DMIRS introduced a new
model of service to better manage complaints and assist homeowners. Under the new
model, it stopped seeking independent inspection reports from homeowners to prove
the building defects and undertakes the inspections in-house at no cost to
homeowners.
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For the Committee s reference, the table below provides a brief summary of the
complaints received between 2018/19 and 2020/21, and the outcomes:

1 Current as at 1 July 2021.

2018/19 2019/20 2020/21 Total1

Outcome

Complaints recei ed 664 575 766 2,005

Orders issued (Building Commissioner)2 272 257 260 789
Referred to SAT3 141 142 161 444
Withdrawn 172 130 188 490

efused 46 29 34 109
Dismissed 33 31 22 86

2 Anyone who is dissatisfied with a decision of the Building Commissioner under the CRA Act is able to lodge an
appeal against that decision in the SAT. Anyone who is dissatisfied with a decision of the SAT is able to seek a
review of that decision either in the SAT, or to the Supreme Court ofWA.

3 Following the referral of a matter the SAT, the Building Commissioner is no longer considered a party to the
complaint and the complaint is closed. While there is no legislative requirement for SAT to notify the Building
Commissioner of the outcome of its proceedings; it has previously agreed to provide a copy of final orders.  hile
these are filed, the outcomes are not captured in a database and it is not possible to provide advice on particular
outcomes.
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