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heavily upon is I have heard.( it Said
that thie Government is likely' to prove
incorrect as to their estimate on the cost
of this work. It has been stated that the
cost will be £5,000,000, but we have the
facts put before uts by the Engineer-inChief, and I cannot. see how we are justified in assuming they are ivong. The
cost of thle pipes and the laying of them
cannot involve an enormous expense, and
the cost of the darns ought to lbc easily
calculated by men who have had experience in suchinatters. I believe thehivrhour works will show that the Engineerin-Chief's estimate was outside the mark
rather than inside. The cost of the first
mole dlid not conic up to the estimate by
at considerable amount, and, therefore, I
do not think it is right tW assume that
Mr. O'Connor's figures are incorrect in
this instance. I. can only say that I shall
supp.ort this scheme, and I trust it Will
bring that prosperity we all hope it will.
Considering the population of the goldfields, and the enormous amount of
capital expended, I do not think it reasonable to suppose that those people are not
satisfied with their investments or are
not sure that they are safe. If private
individuals are prepared to risk so much,
surely the colony can risk a little.
TnE HoN.
. K. CONGDON: I believe it is almost impossible to complete
this discussion to-night, and, in these
circumstances, I propose that the debate
he now adjourned until Thursday next.
Motion put and passed.
Debate adjourned accordingly.
CONSTITUTION ACT AMENDMENT
BILL.

This Bill was received from the Legislative Assembly, and was read a first
time.
ADJOURNMENT.

The House at 10-10, p.m. adjourned
until Wednesday, 26th August, 1896, at
4810 o'clock, p.m.
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Tlao-rstlay, 20th, August, 1,996.
Qnestion:;

Quaniine Accommodation

at Allxny-

companies Act Amend ment nill ftbfterconsdered
in omamittee-Fencing Bill: second reading-W.A.
Turf Club Act Repeal (privatej Bill: first reading(jonstitntioni Act Amendment Bill, third realingAdoption of Children Bill -Legislative Concils
anndinents ;in committeo-Excess Bill: second
reading; iii conmnittee-Adjounment.

THE SPEAKER took the chfair- at 430
o'clock, p.m.

PRAYERS.
QUESTION-QUAltANINE ACCOMMODAION AT ALBANY.

MR. H{ASSELJL, in accordance with
notice, asked the Director of Public
Works :-l. The number of rooms at the
Quarantine Station, Albany, in the old
and new builings, exclusive of caretaker's quarters. 2. The height and size
of each room.
THE

DIRECTOR

OF PUBLIC

WORKS (Hon. F. H. Piesse) replied:
The number and size of rooms are as
follows:-In the new building: 2 dormitories, each 2Sft. x 22ft. x lift, high; 4
dormitories, each l2ft. x loft. x lift.
high ; 2 bath rooms, each 7ft. Sini. x 9ft.
x 9ft. high; 2 bath rooms, each ZRt 6in.
x Sft. x 9ft. high; 2 anterooms, each 7ft.
Gin. x 2lft. x 9ft. high; 2 vestibulles, each
?ft. din. x l3ft. x 9ft. high. In the old
Ibuilding: 2 dormitories, each l4ft. x l6ft.
x l2ft. 6in, high ; 1 dormitory, l~ft. x
loft. x lOft, high; 1 bath room, -Mt. x
loft. x l Oft, high; 1 vestibule, Sft. x l4ft.
x l2ft. 6in, high ; 1 dining room, l8ft. x
IOft. x loft. high; 1 kitchen, l6ft. x l2ft.
x loft. high.
The nine dormitories will
accommodate a minimum number of 36
beds.
The rooms in the old hospital
buildings are not included in the foregoing.
The further additions about to
be undertaken will provide an additional
30 beds and contingent accommodation.
COM1PANIES ACT AMENDMENT BILL.
IN

COMMITTEE.

Consideration in committee was resumed.
Preamble and title-agreed to.
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Bill reported, without amendment.
Report adopted.
FENCING BILL.
SECOND

READING.

MR. LEFIIOY, in moving the second

reading, said: I am not going to ask lion.
Members to postpone tile second reading
of this Bill; for although several Orders
of the flay have been postponed, I amn
pleased to say that, at any rate, I am
prepared to go on with this measure.
For many years past it seems to have
been the wish of certain members of
Parliament that we should have a Special
Act in this colony dealing with fencing,
and for some years past attempts have
been made to pass a Bill through this
House dealing with the question. In all
the other colonies a special Act deals
with fencing, and I think it would be as
well for us to have a special enactment
here dealing with the subject.
The
present Bill is not altogether the outcome
of the labours of the Commission that
was appointed at the close of last session
to inquire into the fencing laws, as
this Bill seems to be the concentrated
wisdom of years of experience and
consideration.
in p)repaiug this Bill,
we have looked through the various
Bills that have come before. this House
dealing with fencing, and which, for one
reason or another, have been withdrawn;
and we have taken what we consider to
be the best provisions in those Bills, and
reproduced them in the Bill now before
the House. We have at present only two
enactmnents dealing with the fencing of
land; the first being a very old Act of
Williamt IV., passed in the early days of
the colony, and the other being certain
clauses in the Trespass Act relating to
fencing.
The present Bifl may therefore be looked upon, to some extent, as a
consolidation of previous enactments dealing with fencing, and it also contains a

considerable

quantity

of new matter.

In

the interpretation clause it will be seen
that the meaning of the word "land,"
where it occurs in this Bill, is defined as
intended to mean freehold land, or land
held from the Crown uinder conditional
purchase or homestead lease. The Bill
also deals with tbe question of Crown or
leasehold land, and the word " Crown "
is defined as including also the land of
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the twvo land-grant railway Comnpanies in
this colony. [MR. ILL]NGWORTH: Why ?]
The reason why these companies are
included in the definition of the word
"Crown " is that the greater part of the
land held by them is leased to tenants
uinder the same terms and conditions as
other leasehold lands of the Crown are
leased to pastoralists and[ others in the
colony. It was therefore considered, in
preparing this Bill, that it would bie only
fair that the individuals who have leasedl
lands from these companies, and upon
whom the onus of fencing falls, should,
at any rate; be placed in the same position
as ordinary leaseholders under the
Crown.
It will be for this House
to consider whether that is fair or
not, and I hope this question will
be thoroughly examined on its merits.
There is nothing retrospective in this
Bill, and I may say the retrospective. provision has seemed to be the bdte noir in
some of the fencing Bills previously
brought before this House. Clause 4
enacts that where land is fenced after the
passing of this Act, adjoining owners
shall be obliged to pay one-half the cost
of the fencing if called upon to do so.
It will be seen, therefore, that there is
nothing retrospective in this Bill, which
merely enacts that where persons have
freehold laud and fence it after the
passing of this Bill, they can call upon
any adjoining owner to pay half the cost
of such fencing, whether such owner uses
the fence or not. At present ani adjoining owner is not obliged to pay one-half
the cost of a dividing fence, unless he
wakes uses of it. It is considered
this provision will encourage fencing, and
perhaps cause some owners in the colony,
who may not have improved their land,
to do so. I think that is one of the
objects of this clause. Clause 5 also provides that wvhere the owner or occupier
fences land after the passing of this Act,
and such land adjoins unalienated land,
in the event of the unalienated land being
afterwards alienated or held from the
Crown, then the party purchasing or
holding such land shall be obliged to pay
one-half the Cost of the dividing fence.
Clause 6 deals with a question which is
quite new, and I think, if this clause is
fairly considered, lion. memnbers who may
be interested in the subject will-or I
hope they will-ome to the conclusion
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that the provisions therein contained are
wise. I would like to point out that,
under the present fencing law-I mean
the clause dealing with feing in the
Trespass Act-if a person owning or
holding leasehold land fences such land
with a sheep-proof fence only. and such
fence is not sufficient to resist both cattle
and sheep, and if another party comes
aknd fences land alongside, hie is not to be
compelled to pay for one-half the fencing which the first party mia y have
put ul), because it will not resist both
great and small stock. I think the
provision in this Bill is an improvement
on that, because it provides that where
a person fences with a sheep-proof fenceo
only in a country where a more sufficienlt
fence is not required, aind an adjoining
owner or occupier also fences with a
sheep-proof fence, he shall be obliged
to pay one-half the value of such div iding
fence when availed of. Then, again, the
clause provides that should the owner of
freehold land, or the holder of a pastoral
lease, erect a cattle fence, and an adjoining owner avail himself of that fence by
also erecting a sheep and cattle proof
fence, then the last-named occupier shall
not be liable, under this Bill, to pay anything towards tile cost of the first-mentioned fence until it is also made sheep
and cattle proof. It seems only iiglht
that a juan should not be obliged to pay
for a fence unless he can mnake use of it;
and it seems a wise and fair provision to
require that, where a person erects a
fence, the adjoining owner shiall not be
compelled to pay, for that fence unless it
is really of some service to him. When
the Bill goes into committee, as I hiave
no doubt it will, I shall be happy to
explain any of its provisions that way
not seem plain to hou. members. Clause
7 provides that a, person holding leasehold land shall not be Obliged to pay
for mnore fencing than hie would he requit-ed to put uip were the freehold land
not in existence. I may be better

able to explain what this clause means
by asking hon. members to imagine
that the floor of this House is a block of
leasehold land, and that the table, which
occupies a comparatively small space
-within it, is a block- of freehold landthough I won't call the hon. member for
Nannine a corner post of the block-[~ax
ATTORNEY GENERn:L. He is not sheep-

Bill.
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proof3-and supposing the floor to represent a leasehold of 20,000 or 30,000
acres, and the table to represent a freehold of 300 or 500 acres, this illustration

will show how unfair it would be that a
person who holds the large leasehold
area, which may be only poor country,
should yet be obliged to pay for all the
fencing that the owner of the small
freehold within the larger area might put
uip for his own convenience. Therefore

this Bill provides that the holder of a
leasehold in such a situation shall be
obliged to pay oiily for the amiount of
fencing he would be required to erect
were the freehold not there.; that is to
say, lie would be required to pay for only
thatportioni of fencing, and not for the
whole of the boundary fencing whvichb the

freeholder mnight erect.

Clause 8 refers

to the fencing of land along a, road, and
as there is no provision in any existing

enactment with regard to this question, it
seems only fair that something should be
done. The Bill provides that any person
using fencing that may have been erected
on one side of a road, by availing himself
of it in connection with laud on the other

side of the road, shall he liable to pay
interest on one-half the cost of such
fencing, and contribute annually to the
cost of repair. For example, a person
may own a feniee for miles along one side
of a roach, and an adjoining owner on the
other side of the road may come in,
and, by erecting gates, if lie c:an
obtain the permission of the road board
to do so, may make a beneficial use
of his neighbour's fencing. I do not
think that, under OUr present fencing
laws, the owner of a, fence alongside a
road can call upon a neighbour who
makes a beneficial use of that fence to
pay one-half the interest on the cost of
its construction, and contribute annually
towards its repair. The Bill provides
that an adjoining occupier who makes use
of a fence in such circumstances shall pay
at the rate of 10 per cent. interest on the
cost of Obe fencing, besides contributing
to the cost of keeping the fence in repair.

It must be remembered that this amount
is only intended to defray the interest on
the cost of fencing, and the cost of keeping it in repair. There are ether clauses
dealing with hedges, but there is not much
necessity in this colony for making provision with reference to hedges, although
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it nity be considered Well that. some
provision should be made for the future,

as well as the present, with regard to
hedges. Clause 13, it will be noticed, deals
with the ap])ortionmnent of tile cost of
fencing between landlord and teniant. lion.
members will see that the Bill makes a
just apportionment as between them. I
think it will bear scrutiny, and that it
will be found there is nothing unjust or
unreasonable in that apportionment.
Clause 20 is an important clause, as it
deals with the points upoawbich justices
may give decisions. One of those points,
which might arise at different timyes, is
whether the fensce is being availed of or
not by the party against whom the claim
is mnade. It will be for a justice to decide whether a fence is being availed of,
and to what extent . It will be found
that this clause deals also with the erection of a fence and thle making of repairs,
and as to whether proper diligence has
been used in erecting a fence when once
the work has been commenced; further,
it relates to the sufficiency of a fence.
Clause 2.1 provides that, in the case of
country land, a person cannot claim for
more than a 6-wire fence, with posts .9ft.
apart, and in the ease of suburban land a,
claim ~cannot be made for more than anl
ordinary paling fence-that is, a fence
consisting of sd-wn timber. This latter
provlion would prevent a rich gm-tlemau
from the goldfields, who has erected a
marble wall around his property, from
claiming from a poor farmer (who may
have a block alongside) more than half tile
value of an ordinary paling fence. The
Bill also deals with cases of obstruction
to persons when erecting fences, and. also.
covers the ease where two persons may
have their boundaries on a river. The
remaining clauses of the Bill deal chiefly
with thle administration of justice and
the settlement of disputes. This Bill has
been framed on the lines of other Bills
that are in force elsewhere, and I think
myself it is an improvement on some of the
fencing Acts we have received from other
colonies. We are situated here differently
from wvhat they are in the other colonies,
il nmanly Ways, and the Commnission,
therefore, when drafting this Bill, have
endeavoured to eliminate anything that
might cause hardship to any individual
in the community. 'While hon. members
aibluit the necessity for this Bill, they
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will at the same time, I thinkL, agree that
there is nothing harsh in its provisions.
I submit the Bill for the consideration of
hon. mnembers, and hope they, will agree
to the scond readin g, leavi ng the thorough
discussion of its provisions until we get
into commtittee. I now beg to move the
second rending( of the Bill.
Mit. ILaLINGWORTH: This Bill, I
take it, is consequent onl the Bill that
was before this House last sessionl,
or the session before. The chief objection taken on that occasion, by myself at least., was to the principle of
allowing retrospective claims, and to tile
principle of compulsory p)aymuents by
certain persons. I regret to see, in Clause
4, the principle which I objected to still
It is a6 principle that is Calexists.
culated. to worlk ha-rdship on th-at class of
persons which we desire to see onl the
land. We all k-now that when a selector
goes upon thle land, he naturally looks for
thle best piece of land available, and it
oftenl happens that th at best piece of land
is equally prized by the holder of the run.
'Under the conditions of the Land Act,
the selector has three years inl which to
fence his hind ; but undfer Clause 4 of this
'Bill, if his lanwl adjoins any fence put up
by the squatter. or adjoinls thle land of
another selector who may have a longing
eye onl tlis particular piece of land, lie
can be compelled, within three monthis, to
pay half the cost of the fence which then
exists, although, if it were Government
land, lie would not have to paky for the
fencing before the expiration of three
years. When men of this class go upon
the land, they usually are pretty short of
of cash, ahnd require every shilling they caii
rake together to make astart. This clause,
therefore, would completely crush out the
ordinary selector who is short of funds.
[AIR. LFRnoy : No.] The hoii. mnember
will perhaps allow inc to say " Yes, "
notwithstanding his " No. " 'We have
had sonic experiences of this kind elsewhere. It is not simply a thinig of today. I can assure hon. mnembers that
clauses of this kind are calculated to very
seriously affect the small selector. We
arc all anxious that this class of mcii
should receive every possible, encoturageument to settle on the land. We are prepared to give, each of them 160 acres free,
and are prepared, ivnder thme fencing
clause of the Land Act, to wait for three
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years before we compel them to fence.
There may be two or three of the frontages
of a selector's block fenced, and this fencing may have been done 1hr persons in better circumstances; but, under this Clause
4, the new-cconer is called upon to pay
within three months half of the cost of
the existing fence, although lie may not
require to use it, and 'naty have no iention of using it. In these circumstances,
a selector might be driven off the land hr
the coiniliulsory' effects of this clause.
Then, in Clause 2, we have iarather
curious definition of Crown lands, for it
says the Midland Railway Company and
the West Australian TLand Company shall
be taken as coming within the interpretation of the word "Crown."
This Bill
provides that, when a feunce is used, the
person so using, it shall ibe called Upon to
pay his share of the cost of erectiin, it;
but by what process of reasoning arc' the
Midland Railway Company, or the WVest
Australian Land Company, who iay, ulse
a fence erected by at settler, to be not
amenable to the payment of half the cost
of the fence?
they ulse it they
Tn PREMI[ER :If
miust pay for it.
MR. ILLINGWORTH: According to
this clause, even if they use the fence, they
will not he called upon to pay half
the cost, for they are espiecially excluded front liability' by the interpretation of the word "Crown"
in
Clause 2. There is no reason, as I understand it, why the Crown should not pay
half the cost of a fence that the Governnient are using. The hon. member for
the Moore says this Bill will not be
retrospective in its operation. There are
two long, complicated Clauses, I and 2,
bearing on this point, and in Clause 6 we
have the words "either before or after
the passing of this Act."
MR. tumRor: A person is not comnpelled to pay for a fence unless he makes
use of it. That is the law now.
MR. ILLINOWOETH: -If you mnake
use of a fence, if it is a limitation that the
fence shall be used, then of conu-se the hon.
member is right. The principal person I
want to protect is the person who, under
difficult circumstances, is trying, to make
a home for himself, and who is- liable to
be thrust out of his holding by his
wealthier neighbouir. I am glad to notice
that this Bill is a great improvement
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upon the Bill that was platcid befor-e this
House sonic time ageo and I think that,
had the Bill of which I hare maden
mention been p)assed, great difficulties
would have arisen and much injury to
small selectors would have accrued. Most
of the objectionable features of that Bill
have lbeen el iminated fromn this Bill; and.
so far, I think the measure is a credit to
the committee who have prepared it. To
my mind, if we are to havena fencing Act at
all-and I have douibts about its necessity
-1. do not see that there can he any
great objection to this Bill, which mnay
be altered in some respects in commnittee.
MRs. THROSSELi: ThLe lion, meamber
for Nanuine ihas brought forward several
objections to clauses in this Bill. As
I understand this Bill, it wvas intended
to oiit therietrospective clauses; but in
Clause 5 the Bill seems to lbe retrospective
in its character, for we find that thie
owner or occupier of a large property
which is al1ready fenced, if his fence
adjoins Governmnt land, mayicall Upon
the small selector to pay one-half of the
cost of the fence that the selector uses.
On the oilier hand, if ai small man has
selected Government land alongside the
hioujudar' of aLlarge landowne-, lie haLs
not the privilege, under this clause, of
calling upon the large owner to payl for
half the cost of a fence. I have no
objection to the retrospective clauses, for
I think the Poul will be taken, out of tire
Hill if that prineiple is not applied. If
a man benefits by at fence belonging to an
adjoining owner, he should be willing to
pay his share of its cost. We find, in
Clause 6, the retrospective principle ap)plied in its entirety as regards leases, and
not as regards freehld. Clause -5, as
stated by thme member for Nannine, would
make the conditions harder for the Small
holder than the Govern ment would make
them Under the law as regards fences
which are in existence. The homestead
blocker or the special occumpation selector
is under compulsory conditions to make
improvements within a given time, having
a certain time to fence; but, under Clause
[5 of this Bill, the man who takes up
land ad 'joining land which is already
fenced is placed under much harder conditions than those in the land laws as
Iregards fencing. If the intention of the
clause be as 1 say, it ought to be amended,
and no doubt we shall have an opportunity
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of amending it when in committee. We
have been pegging away at Fencing Bills
since 1893. I think it was in 1893 that I
secured the passing of a motion in favour
of the drafting of a Fencing Bill, and in
1894 1 ventured to introduce a Fencing
Bill which I considered suitable for the
colony. If we had adopted that Bill, we
should have had an Act suitable to the
circumstances of the colony-more suitable even than the Hill now before the
House. I shath support this Bill, but I
think several of the clauses will have to
undergo ameondment-Clauses 5 andl 6
especially, because their influence will be
against the small holder of land. I hope
that, before the debate is ended, some
bon. member will suggest the adjourninent of the second reading for at fortnight, in order that the agricultural
societies and other bodies in the country
may have an op~portunlity of studying the
Bill, and letting us know their wishes ats
regards its provisions and the amiendmeents that arc necessary.
Ma. TRAYLEN: It is scarcely likely
that this House will reject altogete
the idea of the Fencing Bill; but I do
hope this Bill will undergo some considerable modification before it is passed.
It is, I think, in its present form, calculated to work very great hardships in
the community-. Clause 4, to begin with,
provides that, either of two adjoining
holders of land mnay determine to erect a
fence, and shiall have power to call upon
the other holder to pay half the cost of
it. What is more, hie may determine for
one of three kinds of fences, which are
defined in Clause 2 :(a) is described ats
being a fence capable of resisting the
trespass of great cattle and sheep; (b) as
a fence capable of resisting the trespass
of great cattle only ; and (c) as a fence
capable of resisting the trespass of sheep
Only. It seems to me that, to give either
of these owners the absolute powerbecause that is what this clause really
comes to-to say be will fence and erect
the most expensive of these three kinds
of fences, whether the fence is needed for
the benefit of his neighbour or not, is to
place him in a position as regards his
neighbour that he ought not to occupy.
The clause is altogether of too arbitrary
a character, although there is a reference
in it as to what a justice ma 'y do in
deciding between the parties.
As a,
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justice of the peace, I do not think I
should consider that I had any right to
interfere, if the neighbour declined to be
a party to the erection of any of these three
fences. Clause 20, at any rate, will have
to be amended, and it will be advantageous
to amend Clause 4 to enable a neighbour
who objects to paying half the cost of a
fence to refer the matter to a justice of time
peace. forthwith for decision, as lto whether
there should be a fence of the character
proposed, or whether indeed there should
be a fence at all. Someone hats been good
enoungh to say this compulsory payment
of half the cost of the fence, whether the
fence be used or not, is the way to
encourage fencing amiong the holders of
land. Now, the Object of fencing is to
protect a, iiau's property, and self-interest
in all cases will lead a landowner to fence,
if he has the means for doing so; but we
have to deal with the case of the mnan
who has no means, and I amn sure that
is the condition of most of the people who
Wiill be affected by this Bill. I fail to see
11ow, by' this Bill, you will encourage
fencing by compelling the small landholder to use his little store of cash in
paying half the cost of his neighbour's
fence, especially if he is unable to make
use of that fence for his own purposes.
Again, as to Clause 5, it appears to me to
be very unequal in its application, and
I amn not quite sure the member for
Northam made his case as strong as he
might have done against this clause.
Assume that, a pastoral lessee hats 3,000
acres of land which lie has fenced ; that
it is alongside land which is to-day nalienated from the Crown; and to-miorrow
a selector takes up1 a, portion of that oilalienated land, and finds that he has
forthwith to pa,'y half the cost of the large
holder's fence, and cannot by ally means
get out of that payment.
THE COMMISSIONER OF CRowN LANDS:
He has to do that now.
MR. TRAYLEN: I am assuming he is
not fencing the whole of the property he
Whether lie fences his
takes tip now.
own land or not, lie hats to pay one half
of the cost of his neighbour's fence. Now
let us Pitt the boot on the other leg ; let
uts assume that the small holder of land is
ther-e first, and has erected fences, and
that the pastoralist comes along and
taken up his 3,000 acres; then the small
man cannot get a penny on account of
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the fences, until the pastoralist has fenced
the whole of his run. In regard to
liability for pa,'yment of the money, the
Bill is very stringent. There is no c:onsideration whatever as to whether a man
is poor and devoid of cash; whether be is
willing to pay and is unable to do so.
The Bill says that proceedings mnay be
taken forthwith, and that in due course
of law the money can be recovered by the
sale of the defendlan's goods and chattels. Let ine apply these conditions to a
case I heard of the other dayv.
An
unhilapp1 y farmer lost about 70 ac3res of
his drop through the ravages of at grub;
and would it not be manifestly unfair for
his neighhonr to conme up'on him just now,
when he must be a great sufferer and
must be short of cash, and -say : I -sln
1going to fence; you shall pay your. share
of the cost; and, if you refuse, I will
procecd against vou and recover on your
goods." The-e is no provision in the
Bill covering this man's case; and his
g1oods may be sold to pay the debt for the
fence, and, if sufficient is not realised by
that means, the land becomes liable, and at
the expiration of four ye-ars may be seited.
Clause 7 is incomprehensible to me. I
see in Clause 8 a provision for the payment of 10 per cent, interest on cost, and
surely this is a principle that might have
been introduced to meet a case of hardship such as I have described. If a man
is really unable to pay, are we going to
subject him to the persecution of a neighhour and allow his goods and chattels to
he sold, when wre, in another case, say
that 10 per cent. on the total cost is at
fair thing to charge ? I do not think I
need make any remarks on Clause 11,
which allows three months to elapse before
the par-ties are obliged to repair a fence;
for if repairs are needed in a fenice,
I should think they ought to be executed
forthwith. In Clause 20 1 think there
should be scomething inserted which
would enable a man in the first
instance, when he receives notice of a,
claim for a fence, to take his case before
a magistrate; and sufficient power should
be given to the magistrate to nullify the
arbitrary powers conferred by Clause 4
upon the landowner who is about to fence.
I am not prepared to go the length of
saving we ought not to have a, Fencing
Bill, but I do ay this Bill should be
greatly modified.

THE
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ATTORNEY GENERAL (Hon.

S. Burt) : I do not wish to say anything,
for my part, to disparage the efforts put
forth bky the Commission on Fencing to
produce another Fencing Bill; but I
must say that, on looking through this
measure, I camne to the conclusion that in
legislation of this character our troubles
are just commencing. I do not think we
shall ever get a Fencing Bill through this
House. This one has sonic curious provisions in it. For instance in Clause 2
we find the word " Crown," which implies
Her -Majesty, and embraces Great Britain
,and Ireland. made to include the Midland Railway Company and the West
Australian Land Corporation. I do not
think We Should like to pass this Bill
with such an interpretation of the word
" Crown." Ther e is a, great difficulty in
lpreparnlg clauses (on this subject; and I
p)oint to this matter of the interpretation
of the word "Crown," to show the difficuties that are in the way.
It shows
that the.Commission were at a loss to
devise some better method of treating the
subject, wvhen they were driven to include
the names of these two companies in
the interpretation of the word " Crown."
That shows the difficulty they have found
themselves in. Even in the intem-pretation
of the word " fence," in the construction
of the Act, it is set out that the word
"fence " shall take a meaning quite apart
f rom the context. "Fence" is set out
in three subdivisions, to mean a fence
which (a) is ordinarily capable of resisting the trespass of gr-eatt cattle and sheep;
(b) is ordinarily capable of resisting the
trespass of great cattle ; (c) is ordinarily
capable of resisting the trespass of sheep.
It seems to me that in the body of the
Bill the word "fence" is necessarily used,
from time to time, with only a limited
meaning. For instance, in Clause 6 it
becomes a. little involved, as "1fence "
is interpreted to mean a certain thing;
and consequently we find the word
"fence" followed by its definition three
or four times; so that you have to specify,
in the context of the Bill, what particular
fence you mean. " Land " is interpreted
to mean all lands except land held under
lease or license for pastoral purposes;
but in Clause 4 it is provided that the
owner or occupier of any land-that is
land apart from a pastoral lease-can
be called upon by an adjoining- owner to
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join in the expense of erecting a dividing
fence. Then in Clause 6 we have the
samie words, "the owner or occupier of
ally land'' (which includes all land) ''or
pastoral lease or license from the Crown,"
(which includes, therefore, the exception
in Clause 4), may bec called on by all
adjoining owner to pay half the then
value of a fence erected, and which is
availed of by him. It seems to inc that
Clause 6 goes further than Clause 4,
the latter limiting the request to fence
until after the passing of the Act, while
Clause 6 says the adjoining owner may
be c-alled on to pay for a fence erected
before or af ter the passing of the Act. I
can only say I should be happy in assisting to make the Bill workable, but I
really do not feel capable of assisting
towards that cud. It seemns to nice the
difficulty is that we all wvish-and especially the country miembers-to go too much
into detail in dealing with the Bill. We
wish to provide for the case of this, that,
and the other luau, wnd we wish to include
fences capable of resisting great cattle,
and fences capable of resisting sheep,
besides fences capable of resisting both,
while we also try to deal with the ease of
fencing erected b~y a man who lives alongside a large pastoral lease. WAe want to
provide for that case, and also for that
of the selector who comes alongside the
luau who has already fenced, the selector
wishing to use that fence ; besides the
case of the man who ultimately wvill comne
,alongside the selector. INe must make
the Bill far more general, as We Cannot
meet so many individual cases. If we
Call evolve anything like a workable BillI,
I should be happy to assist members who
are interesting, themselves in the matter.
I am sorry a difference of opinion exists
in the case of the lion, member for
Northam, who has been the leader of the
movemnt.
THE COMMISSIONER OF CROWN LANDs:
He does not understand it.
TiE ATTORNEY GENERAL (Hon.
S. Burt) :That is my difficulty; I cannot
understand it. The hon. member for
Nannine ought to see that there is as
much justice in making the man who
comes and avails himself of my fence pay
for that fence, whether I erected that
fence yesterday (before the passing of the
Act) or erect it after the passing of the
Act. If we pass this Bill without a
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retrospective clause, a muan who has
erected and paid for a fence will find his
neighibour may come and take advantage
of it, without paying a penny towards the
cost; and that wvould not be Just. I
shall be glad to assist, and I hope we
may be able to get a workable Bill
through the House; but I very much
fear it.
THE

COMMISSIONER OF CROWN

LANDS (Hon. A. R. Richardson): I do
ziot wish to sav Lnucli on this subject at
this stage; but I think a good deal of the
criticism directed at this Bill is, ;)erhaps,
due to the fact that lion, members have
not had time to look int 0 the clauses. If
they had, they would find many of their
criticisms were uncalled for, as what they
feared was enacted will not be enacted,
while other things are provided for which
they feared were not provided for. As
to what the Attorney Geiieral has said
regar-ding Clause 6, it was necessary to
reproduce certain clauses of the old Act
because the old Act is repealed by this
one; and when a person used a fence it
was necessary to enact that he had to pay
for it. That is in the Act at present,
and Clause 6 reproduces that particular
clause. I think the Rouse is somewhat
responsible for a certain inunber of the
provisions being admitted into this Bill,
because it was found difficult, rightly or
wrongly, to get the Bill through without
them. More-over, the House is responsile for the exclusion of the retrospective
clause. It is somewhat of an absurdity
that that clause has been expunged, because it will rather go against the Bill.
Then as to what the Attorney General
said regarding the interpretation of the
word " fence; " the members of the Cornmission thought it desirable to put it in
as it appeared in the Bill, so that
you cannot comipel a nian to pay
for a sheep-proof fence when he
has only cattle and] does not want to
use a sheep fence. It was manifestly a
hardship for a man running only cattle
to have to pay for the more expensive
class of fence; and so we defined the
meaning of the word fence as it appeals
in the subdivisions (it, (b)I, and (c.); but
any one of them is to constitute a fence.
Under the old Act, a fence was not legally
a fence until it was capable of resisting
both great and small stock. If it did not
resist sheep, it was not a fence; or if it
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(lid not resist cattle, it was not, a fence;
but now, if aI man wishes to put up11a
sheep fence, and his neighbour does not
wish to run sheep, the latter will only
have to pay for a fence that will resist
great cattle-perhaps a three-wire fence.
If, however, he runs sheep, hie has to> pa~y
half the cost of the sheep, fence. With
reference to the pica of the bon. inember
fvr Naunine, as it were on behalf of tho
small selector, it is beside the Mark
entirely ; because, I mnaintain, one of the
first things a selector does, if hie is going
to do anything, on the land, is to fence.
Practical experience Shows it is the smiall
owrner who fences. He has only a smnall
piece of laud, and Must fence it; as, until
he fenes it, ho gets absolutely no benefit
from the lnd.
Mnf. ILLINGwoRTFr: Rie does not fenlce
the whole of it.
THE COMBMSIONER OF CROWN
LANDS (Ron. A.R. Richardson): Generally hie does. The hion. member for Northamn well knows it is the smtall mnen who
are ciyi ug out for a Fencing Bill. Somec
criticism has been directed agaist what
is called the absurdity of including the
Mfidland Railway omnpany and the West
Australian Land Corporation with the
Crown; but, notwithstanding that we have
a prejudice agfainst these conecerns, it would
he Unjust if the y wvere not included; for
wre must remember they obtained their
lands nder a special contract with the
Government to do cerita-in things, for which
they were to get so main y thousand avres of
land. They never anti cipated it would be
clogged with expensive conditions as to
paying, for fencing; and they would have
good reason for exclaimning against the
Government for taking advantage of
Parliamentary powers to inflict on them
that which they never anticipated, when
making the contract. As soon as ever
they alienate any of that Land, it is liable
to the provisions of this Bill. They also
lease a large portion of their land, and it
would not inflict so much hardship on
themt as on the lessees; and that point
mnust be taken into careful consideration.
We thoughit this was the only reasonable
and practical way of dealing with the
difficulty. It is very easy to make a little
fun of that, but the only lpraetical way
was to include them with the Crown.
Ma. ILLINGOOTH: I dto not think the
Crown will be flattered.
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THE COMMISSIONER OF CROWN
LANDS (Hon. A. R%.Richardson):- I do
nnt thin), it will hurt the Crown very
much, and not to include the companies
would hurt theta very seriously. The
hion. mnember for the Greenougi saLid it
wais a great hardship for smnall selectors to
b'e comipelled to pay for fencing alongside
themn ; but the hon. Member should know
that, at Present, if at selector takes any
land out of at pastoral lessee's run tha
includes anly portion of fencing, whether
it, is in use? or not, under Clause 108 Of
the Land Regulations lie has to pay for
the fences as existing improvements. It
was considered a natural P~riniciple Of
jusitice that, if lie took a, pastoral lessee's
improvements, lie should pay for them.
lit committee, when we come to each
particular clause, I think sulfficient explanation will be givenl to Meet all
lpractieal cases; but I would say this, in
conclusion, that if any hon. member
thinks it is possible to get a Fencing Bill,
as the Attorney General remarks, that
will meet every individual case and avoid
every little ease of hardship, I think it
is impossible in a Fencing Bill, or in any
other legislattive. enactment, to do it. I
do not suppose the House passes any
legislative enactmtent that does not inflict
hardship oii somec individual. If we
are to look for Utopian legislation
that shall not touch anyone at all
injuriously, I think we Must give tip
passing ninnyv good measures. Surely it
is worth while overlooking a few cases of
individual hardship, when a Bill is for
the benefit and progress of the colony. I
maintain that in Western Australia,
unless the land were fenced, the owner
would be far better without it.
MR. TRAYLEN: The hion. niernher
who has just spoken mistakes entirely
what I said. I did not refer in the least
degree to the selector who takes ai piece
of at pastoral [ease, but. I referred to one
who takes up land alongside a pastoral
lease-which is at totally different thling.
Af P. CLARKSON. I have not; seen the
Bill before, hut fro-i a lance through it
I do0 not see much to find fault with.
Land in this colony is perfectly worthless
unless feniced, and the clause which the
hon. Member for Nannine took so much
exception to is really in the interests of
the small selector. HAe is not called upon
to pay for hialf the fence until he adjoins
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it and gets some benefit from using it.
The small holder would not Lake up land,
unless lie had the intention of fencing as
soon as possible. Some of these clauses
appear to be rather contradictory. In
the definition of " land " we are told it
shall not include hinds. held under lease
or license from the Crown for pastoral
purposes; but, in Clause 6, it is provided
that "if the owner or occupier of any
land or pastoral lease or license from the
Crown shall, either before or after the
passing of this Act," and so on. If a
man uses a portion of a, fence, lie should
pay his fair share of the cost of erecting
the fence. I maintain that land is not
worth holding unless it is fenced, and
anything that will induce people to fence
the~ir holdings mnust he beneficial, and an
advantage to the poor mani, who would
not take up land unless with the object
of improving it.
3Iu. LEFROY (in reply): I must
thank the House for the way this Bill
has been touched upon; and I may thank
the lion, mnember for Nannine, whose
special duty it is to criticise it, for the
kindly treatment he extended towards it.
I do not think he is altogether right in
referring to Clause 4 as likely to be a
hardship. I think hie only picked exut
Clause 4 because lie could not find any
fault. elsewhere, and so thought he would
find an imagninary grievance here.
MIR. ILLrreGwouTn:

Confine yourself

to what I said, not to what I think.
31.- L"EFROY: For my part, I think
this Bill is entirely in the interests of the
small holders, and in favour of the selector
righit through ; and I doubt if there is
anything in it likely to be injurious to
the selector. Clause 4 simply provides
that if a man fences. a, piece of land after
the passing of this Act, the person alongside him, if he also owns freehold land,
must pay one-half the cost of fencing.
No selector would take up land without
fencing; inudeed all the regulations compel
him to fence.
Under this clause he is
supposed to start the fence within three
mouths; and if lie does not use proper
diligence in completing such fence, it shall
be lawful for the person who owns land
alongside to complete the fence himself,
and then the selector can be called upon
to pay half the cost, and that does not
seem to be very hard. The justices have
large powers in dealing with this ques-
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tion ; and if there is anything likely to
cause dispute, when brought before the
justices, I think they will certainly see
that fair play is shown to both sides.
With regard to the interpretation of the
word "Crown," on which t-he Attorney
General dwelt somewhat,, I may say that
when the last Fencing Bill was before
this House we had a promise from the
Government that they would introduce
something of the kind in a new Bill.
It is not, I assure lion, members,
for the sake of the two great land
companies that this interpretation has
been included in the Bill, but iii
the interests of those persons who are
tenants of the land companies. It must
be remembllered that the people who hold
land between Geraldton and Albany are
mostly tenants of these companies, and the
Bill is to protect the tenants and is in
their interest. I sin sorry if the interpretation in the Bill offends the susceptibilities of the Hon. the Attorney General
by mixing up these comipanies with the
Crown ; and if the object can be attained
in any other way, I hope the initerpretation will be altered, so as to prevent any
unpleasantness of that kind. I hope
hon. members ill look into the Bill
caref ully, so that we mnay he able to pass
something, at any rate, that will be satisfactory to the country.
Aft. VENN: I think, in common with
other memobers, that this Bill has not been
before us at all during the last session-I
question -whether half a dozen members
of the House have had an opportunity of
reading it before-and I hope the mover
of the measure will put off the committee
stage to a very late date of the session, so
that possibly the consideration of the Bill
may come in some other session. I agree
very much with what the Attorney
General has said, as I think we may involve ourselves in a good deal of comnplication. The law, as it stands, is perhaps
niot the best, but, if it can he enforced,
we are without further complications.
We may not always have the Comnmnissioner of Crown Lands to come to our
aid and tel] us what the Commission
mneant, or what an yonea else meant. l am
certainly not less interested in this question than other members of the House,
and f know that when you come to deal
with a Fencing Bill, you are touching a
very ticklish matter indeed. Without
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the retrospective clause, it is like a dummy
without life, and, without that provision.
I think the whole question had better be
left alone.
Question put and passed.
Bill read a second time.
On the motion of MR. LEntov, the
Committee stage was fixed for that dlay
fortnight,.
W.A. TURF CLUB ACT REPEAL
(PRIVATE) BILL.
Received from thle Legislative Council
(with report of Select Committee on the
Bill), and, on the mnotion of Mr. Wood,
read a first time.
CONSTITUTION ACT AMENDMENT
BILL.
THIRD

READING.

THE PREMIER (Hon. Sir J. Forrest):
I lbeg to move the third reading of the Bill.
THE SPEAKER: I have counted the
House, and find that there is an absolute
majority of the House present. I ought
to mention that, when the second reading
of this Bill w-as passed, I did not count
the number present. I have inspected
the hook showing the attendance of memnbers, and I find there wvere twenty-four
present, so I mar say that I take if. for
granted there was an absolute majority of
the House present when the second reading took place.
Question put, and passed.
Bill read a third time! and transmitted
to the Legislative Council.
ADOPTION OF' CHILDREN BILL.
COUNCIL'S AMENDMENTSIN COMMITTEE.
MR. RANhDFLL (in the absence of
iMR. Moss, in charge of thle Bill) moved
that the amendments made by the Leg-islative Council be agreed to. He said the
ftmrondinents were assented to by the lion.
member for North Fremanstle, who had
in troduced the Bill.
The amendments were as follow :-No.
1.-On page '2, Clause 3, Sub-clause (4
line 2, strike out "forty' and insert
"thirty" in lieu. No. 2.--On page 2,
Clause 4, Sub-clause (4), Line 2, strike
out ' forty" and insert ' thirty " in lieu.
Question put and passed.
Resolution reported, andreport adopted.
Ordered, that a message be sent to the
Legislative Council, informing them that
LEGISLATIVE
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the Assembly had agreed to the amendments made by the Council in the Bill.
EXCESS BILL (FINANCIAL YEAR
1894-5).
SECOND

READING.

TnrE PREMIER (Hon. Sir J. Forrest):
In rising to move the second reading of
this Bill. I should like to say, what is no
doubt pretty well known to hon. members,
that this Excess Bill shows the complete
excesses for the year ending 30th June,
1895. It is more than a year ago, therefore, that the expenditure which we are
dealing with in this Bill took place. It
may be thought liv some members that,
to consider an Excess Bill miore than a
year after the expenditure has been made,
is not altogether satisfactory; and I
should like to explain to the House that,
if members will look more closelyv intof the
matter and investigate it, the practice wil
not appecar so objectioualile as it does at
first sight.
I may inform the House
that it would be just as easy for the
Treasurer to bring down an Excess Bill for
the year ending, 30th June last, during this
session of Parliament, as it will be for
bini to bring it down next year. There
is only this difference, that we would not
have the complete report we have now.
in regard to every item of this Excess
Bill, because it would be impossible, I
think, for the Auditor General to prepare
a report upon every item of the expenditure in the time that would be available
to him. The point I wish to make on
the present occasion in regard to this Bill
is that the Estimates are placed upon the
table of the House for the year, and that
there is full information in these Estimates as to any excesses that may have
taken place during the past year. We
are able to follow, tip to the p~resent time,
a pravtice which is not followed in the
other colonies for a very good reason, and
can place in our Estimates the expenditure
under every item of each vote for the
year prior to the end of the financial *year.
The Estimates being prepared to the end
of the financial year, we are able to place
before lion. members, for their information, the actual expenditure on every
item in each vote for the previous year,
and the vote which we ask you to
approve for this, the current year. We
not only show you the vote that you ap-
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proved of for the same item last year,
but we also show y-ou the expenditure
that has taken place during last year on
that item. Therefore, full information is
in, the hands of lion. menibers in regard
to the expenditure of every vote that has
taken place. It is quite completent for
every member of the House to ask ainy
question, when the Estimates aire going
through this Rouse, upon any expendiIto that has taken p~lace during the past
year, because hie has before him the actual
expenditure that took place on that itemn
for the past year. To showlhon.trmembers
what I mnean, take, for instance, the item of
excess on page 10, " Incidental Expenses,
£4,934 10s. 7d." If you turn to page 41
Of the Estimates Of last year, you will
find that there wats a vote of £3,000 and
that £2,934 10s. 7d. wats expended. The
difference between the vote of £8,000anid
the amount expended (natmely £4,934
10s. 7d.) is the excess that we aisk you to
ap)prove. As at matter of fact, the lion.
member for the Gascoyne asked for a
return showing how this excess of £4,934
10s. 7d. had been expended; and it return
givin 'g a detailed statement was laid up)on
the table of the House, giving every item
of that expenditure.
Take again the
item on page 16, "Works
and Buildings,
item 204 ;" also "Sundries (incidental
expenses) £22,878 10s. 9d." This excess
wats clearly shown on page 61, item 296,
of last year's Estimates, where the vote
wats shown as £2,000, and the expenditure as £4,878 10s. 9d. A return of this
expenditure was also asked for by the
bon. miember for the Gascoyne, and the
detailed statement was laid upon the
table of the House. The same explanation applies to every item of these Estimates ; so that lion, members ivill see
they come before you i n the shape of at Bill
for your approval, accompanied by the
detailed report of the Auditor General,
showingthe reasons forevery item of these
excesses on votes which were before
lion
members during, the last session of Parlia-'
ment. Therefore the House is not in any
way taken by surprise, at the present
moment, in regard to the total of the
excess expenditure. or in regard to any
item that appears in the Excess Bill. It
hats been said in this Rouse that it is very
awkward or inconvenient that members
are unable to call attention to the items
of excess expenditure until a year after
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the expenditure, when the Excess Bill
comes clown; but I say that it is not the
case. When the Estimates are laid On
the table, lion. imenmbers are in just as
good at position to ask questions in regard
to the Excess Bill its they are on the
prCeent occasion. The only difference is
that Ministers would have to ask for timie
to provide the explanation ; whereas at the
p~resent time you have the explanation
before you, in the Auditor General's
report. Hon. memblers will notice that
the total amount of the excess was
£-96,190 I~s. 6d. ; but of this there was
paid under statutory authority £350 7s.
2d. ; so that the amount of excess aIs
shown in this Bill, was £96,840 uls. 4d.
I am pleased, however, to inform the
House that, although we expended this
amont in excess of the vote, we had
tuderdrafts to a larger amount than the
excess. The underdrafts amounted to
£113,927 *5s. id. Of this sunm there was
a sum belonging to special grants of
£2,256 4s. 9d. ; so that the actual underdrafts, leaving out the slpecial grants, was
£11 1,671 Os. 4d. Ron. members will see
that the excess was less than the underdrai'tsby £15,830 9s. Therefore,although
we exp)ended the considerable amount of
£295,840 Ius. 4d. in excess of the vote, we
had underdrafts more than enough to
cover the excess. I think lion, members
will come to the same conclusion that I
have come to, in looking at this matter
bef ore bringing it under the notice of the
House, that the accounts of the colony
are thoroughly well and carefully kept
in the greatest detail. I think hon.
memibers wvill 1)0 satisfied that the system
of accounts is most complete, and that
every information it is possible to as],
for, b)oth in regard to excess and underdrafts, is given in this excellent report of
the Auditor General to the Colonial
'Treasurer. 1 have much pleasure in asking the House to approve of the second
readiing of this Bill.
Question put and passed.
Bill read a second time.
IN COMMITTEE.

Bill passed through coniihittee, without
amendment, and reported.
Report adopted.
ADJOUR~NMENT
The House adjourned at 6-15 o'clock,
p.m., until the next Tuesday.

