
II I II II II 1111111111111111 
+Is ··3% 

COMMISSION 
ON 

GOVERNMENT 

WESTERN AUSTRALIA 

JULY 1996 





'sl' E++\Ly 

Commission 
on 

Government 

July 1996 





Commission 
on 

Government 
Western Australia 

Report 
No.4 

COMMISSION 
ON 

GOVERNMENT 

WESTERN AUSTRALIA 

JULY 1996 



ISBN O 7309 6924 X 

©Commission on Government 
Perth, Western Australia 1996 

The Commission on Government has no objection to this 
Report being copied in whole or in part, provided there is 
due acknowledgement of any material quoted from the Report. 



Commission on Government Report No. 4 
July 1996 

Contents 

LIST OF RECOMMENDATIONS 

CHAPTER 1 INTRODUCTION 

1 

31 

1.1 

1.2 

1.3 

1.4 

1.5 

REPORTNO.4 

THE COMMISSION ON GOVERNMENT 
1.2.l ESTABLISHMENT 
1.2.2 FUNCTION 
1.2.3 PUBLIC INVOLVEMENT AND OPENNESS 

THE CONDUCT OF THE INQUIRY 
1.3.l THE STAGES OF INQUIRY INTO EACH SPECIFIED MATTER 

l .3.1.1 Involving the Public Throughout the State 
1.3.1.2 Discussion Papers 
1.3.1.3 Public Seminars 
1.3.1.4 Submissions 
1.3 .1.5 Hearings 
l .3.1.6 Preparing the Report 

PARLIAMENTARY COMMITTEE 

REPORTING 
1.5.1 THE STRUCTURE OF REPORT NO. 3 
1.5.2 RECOMMENDATIONS BEARING ON OTHER 

SPECIFIED MATTERS 
1.5.3 APPENDICES 

ATTACHMENT I 

CHAPTER 2 ORGANIZATION, ROLE AND FUNCTION OF 
MEDIA SECRETARIES AND THE GOVERNMENT 
MEDIA OFFICE 

2.1 

2.2 

INTRODUCTION 
2.1.1 GOVERNMENT, THE MEDIA AND THE PUBLIC 
2. I .2 GOVERNMENT MEDIA SERVICES IN AUSTRALIA 

AND OVERSEAS 

GOVERNMENT MEDIA OPERATIONS 
2.2.1 WESTERN AUSTRALIAN DEVELOPMENT 
2.2.2 CURRENT SYSTEM 
2.2.3 CHAIN OF ACCOUNTABILITY 

31 

31 
31 
32 
32 

32 
33 
33 
34 
34 
36 
37 
37 

40 

40 
40 

41 
41 
42 

45 

45 
45 

46 

47 
47 
48 
50 

V 



Table of Contents 

CHAPTER3 GOVERNMENT MEDIA SERVICES 52 

3.1 GOVERNMENT MEDIA OFFICE [GMO] 52 
3.1.1 Issues for Consideration 52 
3.1.2 Actions to Date 52 
3.1.3 Public Submissions 52 
3.1.4 Analysis 55 
3.1.5 Recommendation 56 

3.2 COMMUNICATIONS UNIT AND PUBLIC AFFAIRS UNITS 56 
3.2.1 Issues for Consideration 56 
3.2.2 Actions to Date 57 
3.2.3 Public Submissions 57 
3.2.4 Analysis 58 
3.2.5 Recommendations 59 

3.3 MEDIA RESOURCES FOR THE OPPOSITION MEDIA STAFF 59 
3.3.1 Issues for Consideration 59 
3.3.2 Actions to Date 60 
3.3.3 Public Submissions 60 
3.3.4 Analysis 61 
3.3.5 Recommendations 62 

3.4 NUMBER OF MEDIA SECRET ARIES 62 
3.4.1 Issues for Consideration 62 
3.4.2 Actions to Date 62 
3.4.3 Public Submissions 62 
3.4.4 Analysis 63 
3.4.5 Recommendation 63 

3.5 CONTRACTUAL ARRANGEMENTS 63 
3.5.1 Issues for Consideration 63 
3.5.2 Actions to Date 64 
3.5.3 Public Submissions 64 
3.5.4 Analysis 66 
3.5.5 Recommendations 67 

3.6 GOVERNMENT MEDIA TACTICS 67 
3.6.1 Issues for Consideration 67 
3.6.2 Actions to Date 68 
3.6.3 Public Submissions 68 
3.6.4 Analysis 71 
3.6.5 Recommendations 72 

3.7 ACCESS TO MEDIA MONITORING 72 
3.7.1 Issues for Consideration 72 
3.7.2 Actions to Date 73 
3.7.3 Public Submissions 73 

vi 



Commission on Government Report No. 4 
July 1996 

3.7.4 Analysis 73 
3.7.5 Recommendations 74 

CHAPTER4 RESPONSIBILITY AND REGULATION 75 

4.1 QUALITY OF GOVERNMENT INFORMATION 75 
4.1.1 Issues for Consideration 75 
4.1.2 Actions to Date 75 
4.1.3 Public Submissions 75 
4.1.4 Analysis 78 
4.1.5 Recommendations 79 

4.2 MEDIA ACCESS TO INFORMATION 79 
4.2.1 r ssues for Consideration 79 
4.2.2 Actions to Date 80 
4.2.3 Public Submissions 80 
4.2.4 Analysis 83 
4.2.5 Recommendation 83 

4.3 CODE OF PRACTICE AND DUTY STATEMENT 83 
4.3.1 Issues for Consideration 83 
4.3.2 Actions to Date 85 
4.3.3 Public Submissions 85 
4.3.4 Analysis 87 
4.3.5 Recommendations 89 

4.4 REPORTING AND PARLIAMENTARY SCRUTINY 89 
4.4.1 Issues for Consideration 89 
4.4.2 Actions to Date 90 
4.4.3 Public Submissions 90 
4.4.4 Analysis 91 
4.4.5 Recommendations 91 

4.5 ELECTION CAMPAIGNS 91 
4.5.1 Issues for Consideration 91 
4.5.2 Actions to Date 92 
4.5.3 Public Submissions 92 
4.5.4 Analysis 93 
4.5.5 Recommendation 93 

CHAPTERS ADMINISTRATIVE REVIEW 94 

5.1 ADMINISTRATIVE JUSTICE 94 

5.2 ADMINISTRATIVE REVIEW IN WESTERN AUSTRALIA 103 

VII 



Table of Contents 

CHAPTER6 REVIEW OF ADMINISTRATIVE DECISIONS 107 

6.1 PRJNCIPLES AND OBJECTIVES 107 
6.1. l Issues for Consideration 107 
6.1.2 Actions to Date 107 
6.1.3 Public Submissions 107 
6.1.4 Analysis 116 
6.1.5 Recommendations 1 I 8 

6.2 TYPES OF REVIEW 118 
6.2. l INTERNAL AND EXTERNAL REVIEWS 118 

6.2.1.1 Issues for Consideration 118 
6.2.1.2 Actions to Date 120 
6.2.1.3 Public Submissions 120 
6.2.1.4 Analysis 125 
6.2.1.5 Recommendations 127 

6.2.2 REVIEW OF DECISIONS 128 
6.2.2.1 Issues for Consideration 128 
6.2.2.2 Actions to Date 129 
6.2.2.3 Public Submissions 129 
6.2.2.4 Analysis 132 
6.2.2.5 Recommendations 132 

6.2.3 TWO TIER REVIEW 133 
6.2.3.1 Issues for Consideration 133 
6.2.3.2 Actions to Date 134 
6.2.3.3 Public Submissions 134 
6.2.3.4 Analysis 135 
6.2.3.5 Recommendations 135 

6.2.4 FURTHER APPEALS 136 
6.2.4.1 Issues for Consideration 136 
6.2.4.2 Actions to Date 136 
6.2.4.3 Public Submissions 136 
6.2.4.4 Analysis 137 
6.2.4.5 Recommendations 137 

6.3 DECISIONS SUBJECT TO ADMINISTRATIVE REVIEW 137 
6.3.1 Issues for Consideration 137 
6.3.2 Actions to Date 138 
6.3.3 Public Submissions 138 
6.3.4 Analysis 142 
6.3.5 Recommendation 144 

CHAPTER 7 REVIEW STRUCTURE 145 

7.1 STRUCTURE OPTIONS 145 

7.1.1 Issues for Consideration 145 
7.1.2 Actions to Date 148 
7.1.3 Public Submissions 148 

viii 



Commission on Government Report No. 4 
July 1996 

7.1.4 
7.1.5 

Analysis 
Recommendations 

7.2 FUNCTIONS AND TERMS OF REFERENCE 
7.2. l POWERS AND PROCEDURES 

7.2.1.1 
7.2.1.2 
7.2.1.3 

[ssues for Consideration 
Actions to Date 
Public Submissions 

7.2.2 

7.2.1.4 Analysis 
7.2.1.5 Recommendations 
MEMBERSHIP 
7.2.2.1 Issues for Consideration 
7.2.2.2 
7.2.2.3 
7.2.2.4 
7.2.2.5 

Actions to Date 
Public Submissions 
Analysis 
Recommendations 

7.3 ACCOUNT ABILITY 
7.3.1 
7.3.2 
7.3.3 
7.3.4 
7.3.5 

Issues for Consideration 
Actions to Date 
Public Submissions 
Analysis 
Recommendations 

7.4 ADMINISTRATIVE REVIEW IN THE SYSTEM OF GOVERNMENT 
7.4.1 
7.4.2 
7.4.3 
7.4.4 
7.4.5 

CHAPTER 8 

8.1 

8.2 

Issues for Consideration 
Actions to Date 
Public Submissions 
Analysis 
Recommendations 

PUBLIC SECTOR OFFICERS ON BOARDS 
AND COMMITTEES 

INTRODUCTION 

MEMBERS OF BOARDS AND COMMITTEES 
8.2.1 CONFLICTS OF DUTY 

8.2.1.1 [ssues for Consideration 
8.2.1.2 Actions to Date 
8.2. I .3 Public Submissions 
8.2. l .4 Analysis 
8.2.1.5 Recommendations 
RECRUITMENT AND REMUNERATION 
8.2.2.1 Issues for Consideration 
8.2.2.2 Actions to Date 
8.2.2.3 Public Submissions 
8.2.2.4 Analysis 
8.2.2.5 Recommendations 

8.2.2 

15 I 
153 

154 
154 
154 
156 
156 
162 
165 
168 
168 
169 
170 
173 
174 

175 
175 
175 
175 
176 
177 

178 
178 
180 
180 
184 
186 

187 

187 

189 
189 
189 
191 
192 
194 
195 
195 
195 
197 
197 
200 
202 

IX 



Table of Contents 

8.2.3 DUTIES AND LIABILITIES 204 
8.2.3.1 Issues for Consideration 204 
8.2.3.2 Actions to Date 205 
8.2.3.3 Public Submissions 205 
8.2.3.4 Analysis 207 
8.2.3.5 Recommendations 207 

8.3 MINISTERIAL DIRECTIONS 208 
8.3.1 Issues for Consideration 208 
8.3.2 Actions to Date 209 
8.3.3 Public Submissions 209 
8.3.4 Analysis 210 
8.3.5 Recommendation 211 

8.4 ACCOUNT ABILITY OF BOARDS AND COMMITTEES 211 
8.4.1 issues for Consideration 211 
8.4.2 Actions to Date 212 
8.4.3 Public Submissions 212 
8.4.4 Analysis 213 
8.4.5 Recommendations 214 

CHAPTER9 PECUNIARY AND OTHER INTERESTS OF 
PUBLIC OFFICIALS 216 

9.1 THE NECESSITY OF DISCLOSURE 216 
9.1.1 Issues for Consideration 216 
9.1.2 Actions to Date 218 
9.1.3 Public Submissions 218 
9.1.4 Analysis 222 
9. 1.5 Recommendation 223 

9.2 MEMBERS OF PARLIAMENT 223 
9.2.1 METHODS OF DISCLOSURE 223 

9.2.1.1 Issues for Consideration 223 
9.2.1.2 Actions to Date 225 
9.2.1.3 Public Submissions 225 
9.2.1.4 Analysis 228 
9.2.1.5 Recommendations 229 

9.2.2 THE RANGE OF INTERESTS DISCLOSED 229 
9.2.2.1 Issues for Consideration 229 
9.2.2.2 Actions to Date 231 
9.2.2.3 Public Submissions 231 
9.2.2.4 Analysis 233 
9.2.2.5 Recommendation 233 

9.2.3 DISCLOSURE DETAILS 234 
9.2.3.1 Issues for Consideration 234 
9.2.3.2 Actions to Date 234 
9.2.3.3 Public Submissions 234 

X 



Commission on Government Report No. 4 
July 1996 

9.2.3.4 Analysis 235 
9.2.3.5 Recommendation 235 

9.2.4 FAMILY DISCLOSURES 235 
9.2.4.1 Issues for Consideration 235 
9.2.4.2 Actions to Date 236 
9.2.4.3 Public Submissions 236 
9.2.4.4 Analysis 239 
9.2.4.5 Recommendations 239 

9.2.5 PENALTIES 240 
9.2.5.1 Issues for Consideration 240 
9.2.5.2 Actions to Date 241 
9.2.5.3 Public Submissions 241 
9.2.5.4 Analysis 242 
9.2.5.5 Recommendations 243 

9.2.6 PUBLIC ACCESS 243 

9.2.6.1 Issues for Consideration 243 
9.2.6.2 Actions to Date 244 
9.2.6.3 Public Submissions 244 
9.2.6.4 Analysis 245 

9.2.6.5 Recommendation 246 

9.3 MINISTERS 246 

9.3.1 METHODS OF DISCLOSURE 246 

9.3.1.1 Issues for Consideration 246 

9.3.1.2 Actions to Date 247 

9.3.1.3 Public Submissions 247 

9.3.1.4 Analysis 247 

9.3.1.5 Recommendation 248 

9.3.2 INTERESTS DISCLOSED 248 

9.3.2.1 Issues for Consideration 248 

9.3.2.2 Actions to Date 249 

9.3.2.3 Public Submissions 249 

9.3.2.4 Analysis 250 

9.3.2.5 Recommendations 250 

9.3.3 DISCLOSURE DETAILS 251 

9.3.3.1 Issues for Consideration 251 

9.3.3.2 Actions to Date 251 

9.3.3.3 Public Submissions 251 

9.3.3.4 Analysis 251 

9.3.3.5 Recommendation 252 

9.3.4 FAMILY DISCLOSURES 252 

9.3 4.1 Issues for Consideration 252 

9.3.4.2 Actions to Date 252 

9.3.4.3 Public Submissions 252 

9.3.4.4 Analysis 252 
9.3.4.5 Recommendations 253 

9.3.5 PENALTIES 253 
9.3.5.1 Issues for Consideration 253 
9.3.5.2 Actions to Date 254 

XI 



Table of Contents 

9.3.5.3 Public Submissions 254 
9.3.5.4 Analysis 255 
9.3.5.5 Recommendations 255 

9.3.6 PUBLIC ACCESS 255 
9.3.6.1 Issues for Consideration 255 
9.3.6.2 Actions to Date 255 
9.3.6.3 Public Submissions 256 
9.3.6.4 Analysis 256 
9.3.6.5 Recommendation 257 

9.4 LOCAL GOVERNMENT MEMBERS AND OFFICIALS 257 
9.4.1 METHOD OF DISCLOSURE 257 

9.4.1.1 Issues for Consideration 257 
9.4.1.2 Actions to Date 258 
9.4. l.3 Public Submissions 258 
9.4.1.4 Analysis 259 
9.4.1.5 Recommendation 259 

9.4.2 INTERESTS TO BE DISCLOSED 259 
9.4.2.1 Issues for Consideration 259 
9.4.2.2 Actions to Date 26 1 

9.4.2.3 Public Submissions 262 
9.4.2.4 Analysis 262 
9.4.2.5 Recommendations 263 

9.4.3 DISCLOSURE DETAILS 263 
9.4.3.1 Issues for Consideration 263 
9.4.3.2 Actions to Date 263 
9.4.3.3 Public Submissions 264 
9.4.3.4 Analysis 264 
9.4.3.5 Recommendation 264 

9.4.4 FAMILY DISCLOSURES 265 
9.4.4.1 Issues for Consideration 265 
9.4.4.2 Actions to Date 266 
9.4.4.3 Public Submissions 266 
9.4.4.4 Analysis 267 
9.4.4.5 Recommendations 267 

9.4.5 PENALTIES 268 
9.4.5.l Issues for Consideration 268 
9.4.5.2 Actions to Date 269 
9.4.5.3 Public Submissions 269 
9.4.5.4 Analysis 270 
9.4.5.5 Recommendation 270 

9.4.6 PUBLIC ACCESS 270 
9.4.6.1 Issues for Consideration 270 
9.4.6.2 Actions to Date 271 
9.4.6.3 Public Submissions 271 
9.4.6.4 Analysis 272 
9.4.6.5 Recommendation 273 

XII 



Commission on Government Report No. 4 
July 1996 

9.4.7 ADMINISTRATION OF THE DISCLOSURE SCHEME 273 
9.4.7.1 Issues for Consideration 273 
9.4.7.2 Actions to Date 274 
9.4.7.3 Public Submissions 274 
9.4.7.4 Analysis 275 
9.4.7.5 Recommendations 276 

9.4.8 THE CONSEQUENCES OF DISCLOSURE 276 
9.4.8.1 Issues for Consideration 276 
9.4.8.2 Actions to Date 277 
9.4.8.3 Public Submissions 277 
9.4.8.4 Analysis 280 
9.4.8.5 Recommendations 280 

9.5 PUBLIC OFFICIALS 281 
9.5.1 METHODS AND RANGE OF INTERESTS TO BE DISCLOSED 281 

9.5.1.1 Issues for Consideration 281 
9.5.1.2 Actions to Date 283 
9.5.l.3 Public Submissions 283 
9.5.1.4 Analysis 285 
9.5.1.5 Recommendations 285 

9.5.2 DISCLOSURE DETAILS 286 
9.5.2.1 Issues for Consideration 286 
9.5.2.2 Actions to Date 286 
9.5.2.3 Public Submissions 286 
9.5.2.4 Analysis 287 
9.5.2.5 Recommendation 287 

9.5.3 FAMILY DISCLOSURES 287 

9.5.3.1 Issues for Consideration 287 

9.5.3.2 Actions to Date 288 

9.5.3.3 Public Submissions 288 

9.5.3.4 Analysis 290 
9.5.3.5 Recommendations 290 

9.5.4 PENALTIES 290 
9.5.4.1 Issues for Consideration 290 

9.5.4.2 Actions to Date 291 
9.5.4.3 Public Submissions 291 

9.5.4.4 Analysis 292 

9.5.4.5 Recommendation 292 

9.5.5 PUBLIC ACCESS 292 

9.5.5.1 Issues for Consideration 292 
9.5.5.2 Actions to Date 293 
9.5.5.3 Public Submissions 293 
9.5.5.4 Analysis 295 
9.5.5.5 Recommendation 295 

9.5.6 ADMINISTRATION OF THE DISCLOSURE SCHEME 296 
9.5.6.1 Issues for Consideration 296 
9.5.6.2 Actions to Date 296 
9.5.6.3 Public Submissions 296 

Xlll 



Table of Contents 

9.5.6.4 Analysis 297 
9.5.6.5 Recommendation 297 

9.5.7 CONSEQUENCES OF DISCLOSURE 298 
9.5.7.1 Issues for Consideration 298 
9.5.7.2 Actions to Date 298 
9.5.7.3 Public Submissions 298 
9.5.7.4 Analysis 298 
9.5.7.5 Recommendation 299 

APPENDIX 1 300 

APPENDIX 2 303 

APPENDIX3 310 

APPENDIX4 313 

XIV 



Commission on Government Report No. 4 
July 1996 

LIST OF RECOMMENDATIONS 

A list of recommendations made by the Commission in Report No. 4 appears below. The 
recommendations should read in the context of the sections of the Report in which they 
appear. 

CHAPTER3 GOVERNMENT MEDIA SERVICES 

Government Media Office 

The journalists' code of ethics and the codes of practice under development in the public 
service do not correctly fit the work of the Government Media Office. It needs a specified 
code of practice to suit the work it performs. 

Recommendation 192 

1. If a central media office is used to oversee government relations with the 
media, the office should work under a published code of practice which 
sets out: 

(a) who is responsible for the operation of the media office; 

(b) the responsibilities of the media office to the public for truthfulness, 
timeliness and completeness of information; and 

(c) the responsibilities of the media office to the media for truthfulness, 
timeliness and completeness, as well as fair and open access to 
government information. (3.1.5) 

Communications Unit and Public Affairs Units 

A central government communications unit and departmental public affairs units evoke 
concern about propaganda. Such units should be used only to help ensure government 
information flowing to the public is accurate, complete, relevant and timely. 

Recommendation 193 

1. If governments use a central communication unit its purpose should be to 
assist the departments and agencies prepare accurate and informed 
published material. 

2. All reports from taxpayer funded public opinion polls should be made 
available to the public in a timely fashion. 



Recommendations 

3. The purpose of taxpayer funded public opinion polls should be to improve 
the performance of government and not to achieve partisan advantage. 
(3.2.5) 

Opposition Media Staff 

Opposition and small parliamentary parties should have access to adequate media relations 
staff. 

Recommendation 194 

1. There should be no specified ratio of media officers between the 
government and opposition parties. 

2. There should be adequate staffing to allow for media officers to be 
available to the Leader of the Opposition and parliamentary leaders of 
smaller parties. (3.3.5) 

Number of Media Secretaries 

The number of media secretaries is a matter for the government of the day to determine. 

Recommendation 195 

1. The number of ministerial media secretaries should continue to be 
determined by the government of the day. (3.4.5) 

Contractual Arrangements 

Media secretaries are paid from public funds but they are not public servants. They serve 
particular ministers and their term of employment should be linked to the period the 
minister serves in office. 

Recommendation 196 

1. Ministerial media secretaries should be engaged on a term of minister 
contract. 

2. Ministers should have a significant role in the selection of their media 
secretary. (3.5.5) 
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Information Tactics of Ministerial Media Officers 

As with the Government Media Office, ministerial media secretaries should have a code of 
practice governing their behaviour and operating methods. 

Recommendation 197 

1. A specific code of practice should be developed to guide the behaviour 
and operating methods of media secretaries. The code should: 

(a) specify the ethical standards expected of media secretaries and 
state that the principles of the public interest, transparency and 
accountability, are paramount; 

(b) specify that all government information and media releases be 
truthful, timely and complete; and 

(c) provide guidance to media secretaries on such matters as offering 
free transport to media journalists and orchestrating leaked material. 

2. All ministers, when taking office, should declare their support for the code 
of practice or stipulate any variances from it they propose to observe. 
(3.6.5) 

Access to Media Monitoring 

Publicly-funded media monitoring material and government and opposition media releases 
should be readily accessible. They should promote the public interest by informing all 
Members of Parliament and senior public sector managers. 

Recommendation 198 

1 . The results of publicly funded media monitoring should be immediately 
available to Members of Parliament. 

2. Both ministerial and opposition press releases should be lodged in the 
Parliamentary Library on the day of release. (3.7.5) 

3 
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CHAPTER4 RESPONSIBILITY AND REGULATION 

Quality of Information 

There should never be doubt in the minds of media representatives or the public about who 
is responsible for information emanating from the government. 

Recommendation 199 

1. For the purpose of accountability, any government publication or media 
release in any medium should be attributable to a minister or official. 

2. Where a government department or agency publishes information on the 
Internet, the person who authorises the information should be identified 
and held responsible for ensuring the content is accurate and non 
partisan. (4.1.5) 

Media Access to Information 

Newspapers, radio and television face deadlines every day and they should have access to 
information in time to check its accuracy. 

Recommendation 200 

1, The free media should be granted access to timely and accurate 
information to allow it to perform its role as a check on both the 
government and the operation of its media officers. (4.2.5) 

Responsibility 

The responsibilities borne by the Government Media Office and media secretaries should 
be clear. Similarly, the responsibilities of ministers concerning media releases should also 
be clear. 

Recommendation 201 

1. All media secretaries and media officers employed by the Government 
Media Office should be bound by a code of practice. 

2. Ministers should be responsible for the truthfulness, timeliness and 
completeness of their media releases and each media release should: 

(a) bear the name of the minister who accepts responsibility for the 
release; and 

4 
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(b) in the case where a release does not originate with a minister, bear 
the name of the person who accepts responsibility. 

3. All ministerial media officers should have a written job description in the 
form of a duty statement. 

4. All ministerial media officers should receive specific training as to their 
role, conduct and responsibilities, as well as to our system of government. 
(4.3.5) 

Financial Accountability 

Central media and communications units spend public money. They should observe the 
same financial and operational accountability requirements as other government agencies. 

Recommendation 202 

1. Any central media office should meet all the accounting/reporting 
requirements of the Financial Administration and Audit Act 1985. 

2. The Legislative Council Public Administration Committee (proposed by the 
Commission on Government in Report No. 2, Part 2, Recommendation 
115) should be given responsibility for monitoring the activities and 
expenditure of any: 

(a) central media office; 

(b) communications unit; and 

(c) public affairs unit. (4.4.5) 

Election Campaigns 

During election periods, the Government Media Office has a special responsibility to serve 
the public interest and avoid partisan activities. 

Recommendation 203 

1. The caretaker conventions should be amended to provide that the 
Government Media Office should not be involved in any partisan activity 
during election periods. (4.5.5) 

5 
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CHAPTER 6 REVIEW OF ADMINISTRATIVE DECISIONS 

Principles and Objectives 

In Western Australia, people do not have access to a readily available system to appeal 
against administrative decisions made by public servants and ministers. An Administrative 
Review Tribunal (ART) should be established to provide this access. The ART would help 
ensure administrative justice and thus act to prevent corrupt, illegal and improper conduct. 

Recommendation 204 

1. An Administrative Review Tribunal Act should be enacted to establish an 
Administrative Review Tribunal in Western Australia to provide access to 
administrative review on the merits across the public sector. 

2. The proposed Administrative Review Tribunal should exist primarily to 
ensure administrative justice. Its main objectives should be to achieve 
correct and preferable decisions and be accessible and responsive to 
applicants. 

There is no general right for a person to obtain reasons for a decision which affects them. 
Reasons for administrative decisions should be provided as a matter of routine. 

3. The proposed Administrative Review Tribunal Act should provide that a 
person making a decision reviewable by the proposed Administrative 
Review Tribunal, must provide a written statement of reasons for the 
decision to a person entitled to seek review which adequately sets out the 
relevant grounds and circumstances upon which the decision was made. 

4. The proposed Administrative Review Tribunal should have powers to 
resolve disputes about the adequacy of that statement. 

The public sector needs to make good decisions. Its performance record in coming to 
correct and preferable decisions should be monitored by the Commissioner for Public 
Sector Standards, who should ensure that management practices encourage continuous 
improvement in decision-making. 

5. The Commissioner for Public Sector Standards should monitor the 
decisions of the proposed Administrative Review Tribunal and ensure that 
their principles are applied across the public sector. 

6. The Public Sector Management Office should ensure that administrative 
justice and the making of correct and preferable decisions is viewed as 
part of best practice in the public sector. (6.1 .5) 
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Types of Review 

Public sector agencies should establish procedures for internal review of administrative 
decisions, but it should not be essential for a person to apply for internal review before 
applying to the ART for external review. Decision-makers should advise people of their 
rights to apply for review. 

Recommendation 205 

1. Internal review of administrative decisions affecting individuals should be 
provided by all public sector agencies, based on the following principles: 

(a) it does not prejudice access to other forms of review; 

(b) it is undertaken by review staff who are independent of the primary 
decision maker; 

(c) it is free to applicants; 

(d) it is completed within 28 days; 

(e) it is based on personal contact between the review officers and the 
applicants; 

(f) persons affected by administrative decisions are informed of the 
internal review process and their right of access to it; 

(g) the internal review process is the responsibility of the chief executive 
officer; and 

(h) reasons are provided. 

2. Existing internal review procedures should be re-assessed and modified, if 
necessary, to comply with the principles set out in (1) above. 

3. Internal review of administrative decisions affecting individuals should not 
be a mandatory prerequisite for external review. 

4. The decision-maker should advise a person affected by an administrative 
decision of the right of review and any time limits which apply. 

The practice of ministers reviewing administrative decisions suffers from perceived lack of 
independence and concern that partisan considerations could intrude. 

5. Ministers should not determine administrative appeals. (6.2.1.5) 

7 
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Review of Decisions 

People will seldom be satisfied that they have received administrative justice unless the 
proposed ART can conduct an entirely fresh review of the decision, embracing all the 
information available to the original decision-maker and any fresh facts brought to light 
smce. 

Recommendation 206 

1. The proposed Administrative Review Tribunal, when reviewing a decision, 
should be able to exercise all the powers and discretions conferred on the 
original decision-maker and have the discretion to consider any relevant 
material. 

The proposed ART, in its review of an administrative decision, should apply stated 
government policy. 

2. Where the proposed Administrative Review Tribunal is reviewing a 
decision the subject of a stated government policy, it should apply the 
stated policy if the responsible minister certifies, in writing, that there was 
in existence at the time of the making of the decision an applicable 
statement of policy. 

Any person with a genuine interest and concern should be able to apply for review of an 
administrative decision. 

3. Any person whose interests are affected by an administrative decision 
should be entitled to apply to the proposed Administrative Review Tribunal 
for a review of the decision. (6.2.2.5) 

Two Tier Review 

There should be only one tier of external review. Most of the specialist tribunals should be 
abolished and the proposed ART should become a single point of contact for any person 
seeking a review of any administrative decision made in the Western Australian public 
sector. 

Recommendation 207 

1. The proposed Administrative Review Tribunal should be the only body 
carrying out external review of public sector administrative decisions 
affecting individuals, apart from the exceptions mentioned in 
Recommendation 6.3.5. 
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2. Existing tribunals reviewing public sector administrative decisions affecting 
individuals should be abolished as their functions become incorporated 
into the proposed Administrative Review Tribunal. (6.2.3.5) 

Further Appeals 

Questions oflegal interpretation may arise during a review. The person appealing should 
be able to refer questions oflaw to the Supreme Court. The proposed ART should also be 
able to do so. 

Recommendation 208 

1. An appeal to the Supreme Court, on a question of law, should lie from 
decisions of the proposed Administrative Review Tribunal. 

2. The proposed Administrative Review Tribunal should be able to refer a 
question of law to the Supreme Court for determination. (6.2.4.5) 

Decisions to be Reviewed 

Every administrative decision should be reviewable by the proposed ART unless 
specifically exempted. Parliament should have the responsibility for identifying such 
exemptions. 

Recommendation 209 

1. Every public sector administrative decision affecting an individual should 
be reviewable by the proposed Administrative Review Tribunal except: 

(a) decisions involving the commencement of civil or criminal 
proceedings; 

(b) decisions relating to personnel management and dispute resolution 
procedures of the public sector including industrial disputes; 

(c) decisions relating to industrial disputes; 

(d) decisions about the financial management of the public sector; and 

(e) such other matters as Parliament may determine. (6.3.5) 
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CHAPTER7 REVIEW STRUCTURE 

Structure 

A separate ART with a general division and two specialist divisions would provide for 
general access, whilst retaining specialist expertise where necessary. Matters of general 
principle can be dealt with by the President and two members sitting as a full tribunal. 

Recommendation 21 O 

1. The proposed Administrative Review Tribunal should be established as a 
separate tribunal. 

2. The proposed Administrative Review Tribunal should consist of three 
divisions: 

(a) state taxation; 

(b) environment, planning and development control; and 

(c) general. 

3. The President of the proposed Administrative Review Tribunal, together 
with any two members, should be empowered to sit as a full tribunal to 
hear matters of administrative principle. (7.1.5) 

Powers and Procedures 

Review processes should be effective, accessible (particularly to people in remote areas), 
fair, informal, flexible, inexpensive and quick. The general recommendations for powers 
and procedures of the proposed ART are intended to reflect these requirements. 

Recommendation 211 

10 

1. The proposed Administrative Review Tribunal should operate to ensure 
that its processes are fair, informal, flexible, cost-effective and expeditious. 

2. A determination of the proposed Administrative Review Tribunal should. 
have the same effect as a decision of the original decision-maker. 

3. For the purpose of conducting any proceeding, the proposed 
Administrative Review Tribunal should not be bound by the rules of 
evidence and may inform itself on any matter in such manner as it sees fit. 
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4. The proposed Administrative Review Tribunal should adopt means of 
ensuring access to potential applicants living in regional Western Australia 
and carry out reviews in regional centres, as appropriate. 

5. The proposed Administrative Review Tribunal should have the discretion 
to allow legal representation at any stage of its proceedings. 

6. All parties in an application for review to the proposed Administrative 
Review Tribunal should bear their own costs. The proposed Administrative 
Review Tribunal should have the discretion to award costs where an 
application is frivolous or vexatious. 

7. A small application fee should be payable by a person applying for review 
of an administrative decision by the proposed Administrative Review 
Tribunal. 

8. The proposed Administrative Review Tribunal should be able to waive the 
payment of the application fee in circumstances of hardship. 

9. The proposed Administrative Review Tribunal should be empowered to: 

(a) summons witnesses and documents; 

(b) stay an administrative decision until the review has either been 
withdrawn or finalised; 

(c) give directions; and 

(d) extend the time in which a person may make application to it for 
review. 

10. The proposed Administrative Review Tribunal should be empowered to 
dismiss an application for administrative review if: 

(a) the applicant fails to appear at a preliminary conference or hearing; 

(b) the applicant's claim is vexatious or frivolous; 

(c) the applicant has caused delay; or 

(d) the applicant acts unreasonably. 

11. A party should be able to withdraw from an application before the 
proposed Administrative Review Tribunal at any time. 
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12. When notified that an application to review a decision has been received, 
an agency or decision-maker should provide to the proposed 
Administrative Review Tribunal within ten working days: 

(a) the reasons for the decision; 

(b) any other document relevant to the review in their possession or 
under their control; 

(c) a list of the documents supplied and their contents; and 

(d) a statement identifying any other documents relevant to the review 
and who has possession or control of those documents. 

13. The proposed Administrative Review Tribunal should be empowered to: 

(a) conduct conciliation and mediation; 

(b) convene preliminary conferences; 

(c) determine reviews of administrative decisions on the papers; 

(d) confirm a decision reached by agreement between the parties; and 

(e) hold oral hearings. 

14. If the proposed Administrative Review Tribunal conducts conciliation or 
mediation: 

(a) participation should be voluntary; 

(b) proceedings should be confidential; and 

(c) any information disclosed during proceedings should not be able to 
be used as evidence in a subsequent hearing without the consent of 
the participants. 

15. The proposed Administrative Review Tribunal should not deal with a 
review of an administrative decision on the papers unless: 

(a) it considers that the documentation from both parties sufficiently 
discloses all relevant information; and 

(b) the parties agree. 

12 
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16. The proposed Administrative Review Tribunal should conduct its 
proceedings in public but have discretion to restrict or prohibit the 
disclosure of any matter contained in documents filed with it and to 
determine that oral hearings or parts of oral hearings be conducted in 
private. 

17. An application for review of an administrative decision should be lodged 
with the proposed Administrative Review Tribunal within 60 days of receipt 
of the decision but the Tribunal should have discretion to extend the 
period. 

18. The proposed Administrative Review Tribunal should provide written 
reasons for its decision, including the finding of material facts, the 
evidence upon which those findings were based, the application of 
relevant law and policy and the resulting reasons for the decision. (7.2.1.5) 

Membership 

The eligibility requirements for membership of the proposed ART should ensure people 
with the best skills are appointed. They need not be judges or have legal training. The 
appointment process should be open and transparent, with published selection criteria. 

Recommendation 212 

1 . Persons other than judges should be eligible for appointment as head of 
the proposed Administrative Review Tribunal. 

2. Persons without legal qualifications should be eligible for appointment to 
the proposed Administrative Review Tribunal. 

3. Appointment of all members of the proposed Administrative Review 
Tribunal should be based on selection criteria which reflect the functions 
and statutory objectives of the tribunal. 

4. Specialist members should be appointed to the proposed Administrative 
Review Tribunal as circumstances require. 

5. The Minister for Public Sector Management should recommend 
appointees to the Cabinet, which in turn should make recommendations 
regarding the appointment of tribunal members to the Governor. 

6. The proposed Administrative Review Tribunal should comprise both full 
time and part-time members. 
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7. Full-time members of the proposed Administrative Review Tribunal should 
be appointed for a renewable term of seven years. 

8. Part-time members of the proposed Administrative Review Tribunal should 
be appointed for renewable terms of up to seven years. (7.2.2.5) 

Accountability 

The public should be able to have confidence in the accountability of the proposed ART. 
Its operations and effectiveness should be open to public scrutiny. 

Recommendation 213 

1. The proposed Administrative Review Tribunal should be established as a 
statutory authority and listed on Schedule 1 of the Financial Administration 
and Audit Act 1985. 

2. The proposed Administrative Review Tribunal should be subject to the 
jurisdiction of the proposed Commission for the Investigation, Exposure 
and Prevention of Improper Conduct, recommended in Report No. 2, Part 
1. 

3. The Public Administration Committee recommended in Report No. 2, Part 
2 should scrutinise and monitor the activities of the proposed 
Administrative Review Tribunal as part of its oversight of the public sector. 

4. The Minister for Public Sector Management should be responsible for the 
administration of the proposed Administrative Review Tribunal Act. (7.3.5) 

Standing 

An Administrative Review Tribunal would be an important component of administrative 
justice for the people of Western Australia. Other measures will be necessary to 
complement an ART and ensure an effective system of administrative justice. 

Recommendation 214 
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1. The proposed Administrative Review Tribunal should provide a 
comprehensive system of administrative justice for the people of Western 
Australia. 

2. The Parliament should consider the extent to which the operation of the 
Freedom of Information Act 1992 should be part of an integrated system 
of administrative justice. 
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3. The future role of the prerogative writs in administrative justice should be 
reviewed by a qualified body once the proposed Administrative Review 
Tribunal is implemented. (7.4.5) 

CHAPTER 8 PUBLIC SECTOR OFFICERS ON BOARDS AND 
COMMITTEES 

Conflicts of Duty 

It is not in the public interest to bar public sector employees from serving on boards and 
committees. Such employees often have experience and expertise which can materially 
benefit the board or committee in question. But care must be taken to avoid covert 
ministerial influence. 

Recommendation 215 

1 . Public sector employees should not be precluded from being appointed to 
public sector boards and committees. 

2. Where a public sector employee is appointed to the board of a 
corporatised body, the minister making the appointment should make 
public the reasons for the appointment and its associated responsibilities. 

3. Public sector employees should not be appointed to the board of a publicly 
owned corporatised body while retaining a position in the public sector in a 
department or agency within any portfolio of the minister responsible for 
that body. (8.2.1 .5) 

Appointment and Payment 

People ought to be appointed to boards and committees on the basis of merit, not 
cronyism. The appointment process should take place in a transparent manner, using 
published selection criteria and procedures. 

Recommendation 216 

1. Appointment to public sector boards or committees should be on the basis 
of suitability and qualifications. 

2. The Interested Persons Register maintained by the Office of State 
Administration should: 

(a) give details of the qualifications and expertise of each interested 
person; 
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(b) set out the selection criteria for each board and committee position; 
and 

(c) be consulted when appointments are being made. 

3. A selection panel, convened by the minister or the chief executive of the 
relevant government department or agency, should: 

(a) assess applicants; 

(b) conduct interviews; 

(c) recommend preferred candidates to the minister or cabinet, as the 
case requires; and 

(d) record the reasons for its decision. 

4. Cabinet approval should be required for the appointment of members of 
boards and committees of: 

(a) state-owned corporations; 

(b) government trading enterprises; 

(c) commercial statutory authorities; 

(d) major advisory bodies and industry boards; 

(e) quasi-judicial bodies, tribunals and government-appointed 
committees or commissions of inquiry; and 

(f) chairpersons of all boards and committees. 

5. Ministerial approval should be required for appointments to: 

(a) management boards and committees; 

(b) scientific, technical and legal advisory bodies; 

(c) disciplinary boards; 

(d) qualifications, regulatory and licensing boards; and 

(e) ministerial and departmental advisory boards and consultative 
committees 
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unless the minister deems it appropriate to take the appointment decision 
to cabinet in particular cases. 

Members of boards and committees should be renumerated in accordance with a 
determined scale to reflect the value of their services. Each public sector agency must 
ensure that any payment to public sector employees for their board or committee service is 
transparent and open. 

6. Board and committee members should be remunerated for their services 
on a scale determined by the Salaries and Allowances Tribunal. 

7. (a) Where public sector employees are board or committee members, 
their remuneration should be paid to their employing agency. 

(b) All public sector departments and agencies should have a published 
policy statement which sets out conditions, if any, under which public 
sector employees may be remunerated for serving on boards and 
committees. (8.2.2.5) 

Duties and Liabilities 

Duties and liabilities of member of boards and committees are often not stated. Legislation 
should set out the duties and liabilities of members clearly. Members should not be 
personally liable when acting in good faith. Public sector employees who are members of 
boards and committees must abide by a code of conduct reflecting their duties as members. 

Recommendation 217 

1. All board and committee members should have a duty to: 

(a) act honestly; 

(b) act in good faith for the benefit of the department or agency; 

(c) give adequate consideration to matters for decision, and to keep 
discretions unfettered; 

(d) exercise powers only for proper purposes; 

(e) exercise care and diligence; and 

(f) avoid conflicts of interests. 
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2. The Commissioner for Public Sector Standards should develop a code of 
conduct to be observed by all persons appointed to public sector boards 
and committees. 

3. Breaches of codes of conduct should constitute a disciplinary offence. 

4. Members of boards and committees should be subject to the same 
criminal and civil liabilities for breach of duties as those specified in the 
Corporations Law. 

5. Board and committee members should be indemnified by the State 
against commercial liabilities when acting in good faith in the course of 
their duties. (8.2.3.5) 

Ministerial Directions 

Ministers, as elected representatives of the people, must retain the ultimate authority to 
direct boards and committees for which they are responsible. Such directions should be in 
writing and made public. 

Recommendation 218 

1. The text of any direction given to a board or committee by a minister 
should be: 

(a) laid before both houses of Parliament within 14 days of the direction 
being given; 

(b) published in the Government Gazette; and 

(c) included in the annual report of the board or committee concerned. 
(8.3.5) 

Accountability 

Boards and committees, and their activities, should be open to public scrutiny. This can be 
achieved by ensuring that Parliament's accountability officials, the Auditor General and 
State Ombudsman, have jurisdiction over boards and committees. 

Recommendation 219 

1 . The determination as to whether a public sector board or committee 
should be listed on Schedule 1 of the Financial Administration and Audit 
Act 1985 should continue to be made by Treasury. 
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2. The Financial Administration and Audit Act 1985 should be amended to 
provide that an annual report be available to Parliament on the activities of 
all public sector boards and committees not listed on Schedule 1 of that 
Act. Each report should provide information on: 

(a) the manner in which the body is established; 

(b) any delegated legislation affecting the body; 

(c) the body's membership, functions and objectives; 

(d) the body's activities and achievements in the past year; and 

(e) the size, source and application of the body's funds. 

3. The Financial Administration and Audit Act 1985 should be amended to 
provide the Auditor General with the power to conduct performance 
examinations of any public sector board or committee, whether or not it is 
part of a department or statutory authority. 

4. Unless specifically exempted by the Parliament, all public sector boards 
and committees should be subject to: 

(a) the Freedom of Information Act 1992; 

(b) the State Ombudsman's jurisdiction; and 

(c) the jurisdiction of the proposed Commission for the Investigation, 
Exposure and Prevention of Improper Conduct, recommended in 
Report No. 2, Part 1. (8.4.5) 

CHAPTER 9 PECUNIARY AND OTHER INTERESTS OF PUBLIC 
OFFICIALS 

Disclosure of Pecuniary and Other Interests 

All public officials carry out duties intended to serve the public interest. But they also have 
a wide range of private interests, both pecuniary and not. Any potential or actual conflict 
between private interests and public duty should be declared to ensure transparency and 
accountability. 
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Recommendation 220 

1. There should be disclosure of pecuniary and other interests by the 
following public officials: 

(a) Members of Parliament; 

(b) ministers; 

(c) elected members and senior officials of local governments; 

(d) senior public officials; 

(e) members of the boards and senior officers of government business 
enterprises; and 

(f) members and senior officers of statutory authorities. (9.1 .5) 

Disclosure by Members of Parliament 

The Register oflnterests provided for by the Members of Parliament ( Financial Interests) 
Act 1992 should be combined with declarations ofinterestrnade as and when 
circumstances require during parliamentary business. 

Recommendation 221 

1. The Register of Members' Financial Interests established by the Members 
of Parliament (Financial Interests) Act 1992 should be retained. 

2. The Parliament should amend the standing orders of the Legislative 
Assembly and Legislative Council to ensure disclosure of pecuniary and 
other interests as and when the circumstances require during the business 
of a house. (9.2.1.5) 

The Members of Parliament (Financial Interests) Act 1992 

The Members of Parliament ( Financial Interests) Act 1992 provides a foundation for the 
declaration of pecuniary and other interests by Members of Parliarnen t, but it should be 
strengthened. 
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Recommendation 222 

1. The Members of Parliament (Financial Interests) Act 1992 should be 
amended to incorporate the following provisions from the resolution of the 
Commonwealth House of Representatives concerning the financial 
interests of Members of Parliament: 

(a) savings/investment accounts; 

(b) bonds/debentures; and 

(c) assets valued at over $5000 (not including household or personal 
items). (9.2.2.5) 

Value of Interests 

The prime requirement is to declare potentially conflicting interests, not the value or 
amount of such interests. 

Recommendation 223 

1 . There should be no change to the Members of Parliament (Financial 
Interests) Act 1992, or any system of disclosures on the floor of 
Parliament, to require details of the value or amount of an interest. 
(9.2.3 .5) 

Family of Members of Parliament 

The pecuniary and other interests of the family ofMembers of Parliament could affect the 
decisions taken by Members of Parliament and they should be declared annually and 
whenever required during parliamentary business. 

Recommendation 224 

1. The Members of Parliament (Fir]ancial Interests) Act 1992 should be 
amended to include registration of the financial interests of the family of a 
Member of Parliament in so far as they are part of the financial 
arrangements of the member. 

2. Any system of ad hoc disclosure of interests should include disclosure of 
the financial interests of the family of a Member of Parliament in so far as 
they are part of the financial arrangements of the member. (9.2.4.5) 
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Enforcement and Penalties 

Parliament itself should take responsibility for ensuring its members observe the Members 
of Parliament (Financial Interests) Act 1992, both in letter and in spirit. 

Recommendation 225 

1. A Standing Committee on Privilege in each house of Parliament, as 
recommended in Report No. 1 (Recommendation 63), should monitor and 
enforce the provisions of the Members of Parliament (Financial Interests) 
Act 1992. 

2. The Members of Parliament (Financial Interests) Act 1992 should be 
amended to allow: 

(a) written allegations by a Member of Parliament that another member 
has breached provisions of the Act to be referred to Standing 
Committees on Privilege in each house which, after investigation, will 
report to the relevant house with a recommendation on the action to 
betaken; and 

(b) Standing Committees on Privilege to receive complaints from 
members of the public concerning allegations that a Member of 
Parliament has breached provisions of the Act. 

3. The Members of Parliament (Financial Interests) Act 1992 should provide 
for penalties, including forfeiture of a member's seat, for breaches of the 
Act by Members of Parliament. (9.2.5.5) 

Public Access Register 

By registering their private interests, Members of Parliament make a public declaration 
intended to prevent conflicts of interest. The declaration gains stature, relevance and 
legitimacy only if it is made public. 

Recommendation 226 

1. The Register of Members' Financial Interests, established by the Members 
of Parliament (Financial Interests) Act 1992, should remain open to the 
public. (9.2.6.5) 
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Disclosure by Ministers 

As Members of Parliament, ministers must declare their private interests under the 
M embers of Parliament (Financiallnterests) Act 1992. But ministers bear a special 
responsibility to avoid conflicts of duty and interest. They should continue to observe the 
specific Ministerial Code of Conduct provisions in the Cabinet Handbook. 

Recommendation 227 

1. The disclosure of pecuniary and other interests of ministers should remain 
subject to the provisions of the Ministerial Code of Conduct contained in 
the Western Australian Cabinet Handbook. (9.3.1 .5) 

Removing Conflicts 

Given their special authority and responsibility, ministers cannot afford to risk any 
potential conflicts of duty or interest. They should act to remove any potential conflicts 
wherever possible. 

Recommendation 228 

1. Ministers should be required to resign from all positions held in business 
or professional associations and trade unions identified by the member in 
their primary or annual return under Section 12 of the Members of 
Parliament (Financial Interests) Act 1992. 

2. Ministers should be required to resign from all directorships and divest 
themselves of all shareholdings which conflict with their portfolios' 
responsibilities. 

3. The cabinet secretary, recommended in Report No. 1, should make a 
written record of the divestment of all interests and resignations from all 
positions by all ministers. (9.3.2.5) 

Value Interests 

The value and amounts of private interests are of secondary importance compared with the 
fact of an interest itself. The public interest is served adequately if the existence of a 
private interest is declared and thus made transparent. 

Recommendation 229 

1. The Western Australian Ministerial Code of Conduct should not require 
ministers to disclose the value or amount of their declared pecuniary and 
other interests. (9.3.3.5) 
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Family of Ministers 

An appropriate balance is reached if the private interests of a minister's immediate family 
are disclosed to the Premier but not made public. This would avoid unreasonable invasions 
of privacy. 

Recommendation 230 

1. All the pecuniary and other interests of the family of a minister should be 
disclosed to the Premier. 

2. The pecuniary and other interests of the family of a minister should be 
disclosed to cabinet if relevant to a matter before cabinet. 

3. The fact that pecuniary and other interests of the family of a minister have 
been disclosed, should be recorded in the cabinet minutes. (9.3.4.5) 

Enforcement 

The public needs assurance that the Ministerial Code of Conduct is observed properly. The 
Auditor General is the appropriate person to give this assurance. 

Recommendation 231 

1. The Premier should disclose to cabinet, as and when required, all conflicts 
of interest relevant to matters under consideration by cabinet. 

2. As a consequence of the Auditor General's access to cabinet documents, 
as recommended in Report No. 1, the present system of monitoring and 
enforcing compliance with the Ministerial Code of Conduct should 
continue. (9.3.5.5) 

Access to Disclosures of Ministers 

It is appropriate for disclosures made by Members of Parliament to be made public. It is 
compelling to do so for ministers, given the authority and responsibility they exercise. 

Recommendation 232 

1 . Pecuniary and other interests disclosed by ministers in cabinet, and 
recorded in the cabinet minutes, should be made available to the public in 
the cabinet minutes, as recommended in Report No. 1. (9.3.6.5) 
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Local Government 

A new Local Government Act 1995 recently came into force. It provides for effective 
disclosure of the pecuniary and other interests of elected members and officers oflocal 
government. 

Recommendation 233 

1. The provisions of the Local Government Act 1995, requiring elected 
members and officers of local governments to: 

(a) disclose their private interests to a central register of interests shortly 
after election or appointment; 

(b) update the register annually; and 

(c) disclose, as and when circumstances require, any other interests 
which may conflict with the public interest 

should be retained. (9.4.1.5) 

Interests to be Disclosed 

The accountability principles applying to Members of Parliament and ministers also apply 
to elected members and officials oflocal government. They should be required to disclose 
their private interests to ensure transparency. 

Recommendation 234 

1. The list of pecuniary interests which must be disclosed, and the list of 
interests which do not have to be disclosed under the Local Government 
Act 1995, should be retained. 

2. All members and officers required by the Local Government Act 1995 to 
disclose their pecuniary interests, should also disclose their non-pecuniary 
interests if they are in doubt as to whether or not there may be a conflict. 
(9.4.2.5) 

Value of Interests 

As with Members of Parliament and ministers, the value of interests is of secondary 
importance compared with the interest itself. There is no material public benefit in 
requiring values to be disclosed and this would also be an unreasonable invasion of 
pnvacy. 

25 



Recommendations 

Recommendation 235 

1. The provisions of the Local Government Act 1995, which do not require 
members and officers of a local government to disclose the value of their 
pecuniary interests, should be retained. (9.4.3.5) 

Persons Required to Disclose 

All persons connected with local government with significant power or responsibility, as 
well as members of their immediate family, should be required to disclose their pecuniary 
and other interests to ensure proper public accountability. 

Recommendation 236 

1. The provisions of the Local Government Act 1995, requiring all members 
and officials of local governments to disclose pecuniary interests, should 
be retained. 

2. The provisions of the Local Government Act 1995, requiring all members 
and officials of local governments to disclose the pecuniary interests of 
those persons with whom they are closely associated, including their 
spouse or child, should be retained. (9.4.4.5) 

Breaches of the Local Government Act 1995 

Unlike the Members of Parliament ( Financiallnterests) Act 1992, the Local Government 
Act 1995 prescribes penalties for failure to comply with its pecuniary interest provisions. 

Recommendation 237 

1. The penalties provided in the Local Government Act 1995 for breaches of 
the disclosure of pecuniary interest procedures should be retained. 
(9.4.5.5) 

Access to Register 

The register of private interests should be open to public inspection if it is to remain a 
creditable instrument to prevent conflicts of interests. 

Recommendation 238 

1. The provisions of the Local Government Act 1995, which provide for public 
access to the register which records the financial interests of members 
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and officers of a local government, should be amended to require a 
person desiring to inspect the register to make written application which 
will also be publicly available. (9.4.6.5) 

Administration of the Register 

The chief executive officer of each local government authority should be required to 
continue maintaining the register of interests and there should be regular audits by the 
Department of Local Government. 

Recommendation 239 

1. The provisions of the Local Government Act 1995, requiring the chief 
executive officer of each local government to maintain and annually 
update the register of financial interests, should be retained. 

2. An auditor appointed by the Local Government Department should be 
required to conduct a periodical examination of the register of financial 
interests. (9.4.7.5) 

Consequences of the Disclose 

Permitting members to participate in a local government meeting in which they have 
declared a pecuniary interest remains a contentious component of the Local Government 
Act 1995. 

Recommendation 240 

1. The provisions of the Local Government Act 1995, dealing with the 
question of participation in meetings by elected members of local 
governments who have declared a pecuniary interest in a matter, should 
be retained. 

2. The Department of Local Government should develop a program to assist 
elected members with the proper use of the remote and trivial interest 
provisions of the Local Government Act 1995. (9.4.8.5) 

Disclosure by Public Officials 

Senior public officials, members of boards and senior officers of government business 
enterprises, and members and senior officers of statutory authorities should be required to 
disclose their pecuniary and other interests through an annual declaration, complemented 
by disclosures made as and when circumstances require. 
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Recommendation 241 

1. Public sector codes of conduct should require senior public officials, 
members of boards and senior officers of government business 
enterprises, and members and senior officers of statutory authorities to 
give a statement of their interests to the relevant superior authority upon 
appointment. 

2. The Public Sector Standards Commission should maintain a central 
register for the public sector of the statements of interests of senior public 
officials, members of boards and senior officers of government business 
enterprises, and members and senior officers of statutory authorities. 

3. Senior public officials, members of boards and senior officers of 
government business enterprises, and members and senior officers of 
statutory authorities should continue to be required to make ad hoc 
disclosures of any relevant interests whenever a conflict of interest arises. 
(9.5.1.5) 

Value of Interests 

As with Members of Parliament, ministers and local government members, there is little 
justification for corn pell ing disclosure of the value or amount of pecuniary interests of 
public officials. To do so would constitute an unreasonable invasion of privacy. 

Recommendation 242 

1. Senior public officials, members of boards and senior officers of 
government business enterprises, and members and senior officers of 
statutory authorities should not be required to disclose the value or extent 
of their pecuniary interests. (9.5.2.5) 

Persons Required to Disclose 

Determination of which officers in each department, board or authority should be required 
to disclose depends upon their responsibilities, and this determination should be left to 
chief executive officers. The immediate family members of those required to disclose 
should also have their pecuniary and other interests disclosed. 

Recommendation 243 

1 . Chief executive officers of each department, statutory authority and 
government business enterprise should determine which officers are 
required to disclose their pecuniary and other interests. 
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2. Senior public officials, members of boards and senior officers of 
government business enterprises, and members and senior officers of 
statutory authorities, who are required to disclose their pecuniary and 
other interests, should be required to disclose pecuniary and other 
interests of persons with whom they are closely associated, including their 
immediate family members. (9.5.3.5) 

Penalties 

Failure to disclose pecuniary and other interests should be penalised. 

Recommendation 244 

1 . The present penalties for failure to disclose a pecuniary or other interest 
by senior public officials, members of boards and senior officers of 
government business enterprises, and members and senior officers of 
statutory authorities should be retained. (9.5.4.5) 

Access 

It is important that the public should have access to the disclosures of pecuniary and other 
interests of senior public officials, members of boards and senior officers of government 
business enterprises, and members and senior officers of statutory authorities to ensure 
public accountability. 

Recommendation 245 

1. Access to disclosure statements of senior public officials, members of 
boards and senior officers of government business enterprises, and 
members and senior officers of statutory authorities, should be restricted 
to: 

(a) the responsible minister; 

(b) the chief executive officer of the department or agency; and 

(c) the Public Sector Standards Commission. (9.5.5.5) 

Administration of the Register 

An independent body should administer the register of interests for senior public officials, 
members of boards and senior officers of government business enterprises, and members 
and senior officers of statutory authorities. 
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Recommendation 246 

1. The Public Sector Standards Commission should be responsible for 
maintaining and annually updating the register of interests for senior public 
officials, members of boards and senior officers of government business 
enterprises, and members and senior officers of statutory authorities. 
(9.5.6.5) 

Consequences of Declaration 

Codes of conduct observed by public sector bodies should include appropriate guidelines 
for public officials confronted with conflicts of duty or interests. 

Recommendation 247 

30 

1. The present arrangements in the Public Service Code of Conduct for 
dealing with a conflict of interest of senior public officials, senior officers of 
government business enterprises and senior officers of statutory 
authorities, are adequate and should be retained. (9.5.7.5) 
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CHAPTER 1 INTRODUCTION 

1.1 REPORT NO. 4 

Report No. 4 presents the Commission on Government's (COG) recommendations and the 
public response for its Phase 4 inquiries which include: 

Specified Matter 4 

Specified Matter 5 

Specified Matter 8 

Specified Matter 12 

Media Secretaries and the Government Media Office 
(Chapters 2 4) 

Administrative Appeals Tribunal 
(Chapters 5 7) 

Public Sector Officers on Boards and Committees 
(Chapter8) 

Pecuniary and Other Interests 
(Chapter9) 

For readers not familiar with COG and its inquiry approach, we repeat in this introduction 
most of the material appearing in the introductions to Report Nos 1,2 and 3 released on 
22 August 1995, 6 December 1995 and 10 April 1996 respectively. 

1.2 THE COMMISSION ON GOVERNMENT 

1.2.1 ESTABLISHMENT 

The Commission on Government (COG) was established in response to a recommendation 
made by the Royal Commission into Commercial Activities of Government and Other 
Matters (WA Royal Commission). COG was to inquire into and report upon a range of 
issues which had emerged during the WA Royal Commission's investigations. 

The Commission on Government Act 1994was passed by the Western Australian 
Parliament in 1994 and the Commission, comprising a full time chairperson and four part 
time commissioners, was appointed in November 1994. The Commissioners are: 

Commissioner J F Gregor (Chairperson) 
Ms Anne Conti 
Mr Reg Dawson AM 
Dr Frank Harman 
Dr Campbell Sharman 
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The Commission is an independent body which can carry out its assignment in any 
manner it thinks fit. However, it is answerable to a Joint Standing Committee of 
Parliament for the administration of its functions. 

1.2.2 FUNCTION 

The Commission's function is to inquire into Specified Matters (Attachment l), which are 
listed as a schedule to the Act, and to report on them to Parliament and the Premier. 

Additionally, the Commission may elect to inquire into any other matters it considers 
relevant to preventing corrupt, illegal or improper conduct by public officials. 

1.2.3 PUBLIC INVOLVEMENT AND OPENNESS 

In conducting its inquiries, the Commission is required to consult and act openly. All 
submissions made to the Commission are scanned by computer. Oral submissions and 
statements made at public seminars are transcripted and also scanned. All scanned material 
immediately becomes part of our public record. It can be viewed by any interested persons 
at the Commission's offices, electronically or by contacting any public library in Western 
Australia. 

All discussion papers and reports published to date can be read on the World Wide Web. 
The address ishttp://www.wa.gov.au/cog/. 

1.3 THE CONDUCT OF THE INQUIRY 

The Commission decided from the outset that a wide variety of measures should be taken 
to ensure extensive public involvement. This was seen as critical to its success in 
achieving the tasks set by Parliament. The widest range of information and opinion should 
be available to the Commission. There should be wide public understanding of the 
Commission's task and the important matters under investigation. Without such public 
understanding, the Commission's ability to generate public debate on the critical issues 
before it would be limited. The lasting value of the Commission's work will be measured 
by public awareness about the inquiry matters. Informed public debate on these matters 
forms the basis for effective reform. 

This commitment to broad public involvement has guided the Commission in the 
organisation of its work and in the conduct of inquiries into each Specified Matter. 
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1.3.1 THE STAGES OF INQUIRY INTO EACH SPECIFIED MATTER 

The Commission has completed its public inquiries into the 24 Specified Matters set out in 
the Commission on Government Act 1994. For each of the 24 Specified Matters there 
were: 

• published discussion papers setting out the issues for consideration. There were 
one-page key point summaries for each paper. The discussion papers and summaries 
were available at all public libraries throughout Western Australia; 

• announcements about the discussion paper and the scheduled date, time and venue 
for public seminars and hearings for that matter; 

• direct mailings of discussion papers to people listed on the Commission's database; 

• invitations to the public to make written submissions; 

• public hearings, seminars and conferences; and 

• final reports on each matter. 

1.3.1.1 Involving the Public Throughout the State 

The Commission devoted considerable effort to a statewide public awareness campaign. 
Theo bjects were to gain the broadest range of fact and opinion on the matters under 
investigation and to enhance public awareness of the issues. The campaign included 
extensive advertising in metropolitan and non-metropolitan newspapers and radio stations 
at various stages during the inquiry. Public and private radio networks covering the entire 
State participated actively, particularly in remote regions, to publicise the Commission and 
the issues under review. The theme of such publicity was always focussed on the need for 
public involvement. We drew attention to the opportunities for any person to gain 
information from the Commission and to contribute to its inquiries. 

The Commission prepared pamphlets for wide distribution summarising its role and the 
scope of its inquiries. There were free background and discussion papers for anyone who 
requested them by mail, facsimile or telephone. Over two thousand names are on the 
Commission's database for discussion paper distribution. 

Given the size of the State and the population concentration in Perth, it was especially 
important to contact people living in non-metropolitan areas. In addition to holding public 
seminars in a number of regional centres (Table 1.1 ), the Commission wrote to every local 
government in Western Australia, inviting them to make submissions and act as host for 
public meetings. Advertisements were placed in every non-metropolitan newspaper 
throughout the State. People living in regional centres or in remote areas could call the 
Commission for the cost of a local call on 1 800 622 054. 
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1.3.1.2 Discussion Papers 

We saw discussion papers as a key element in encouraging public participation and 
creating awareness of the issues. Each paper dealt with a Specified Matter ( or two matters 
if the subjects were linked). The aim was to produce a concise survey of the issues 
associated with each matter and to give basic information on the topic, an indication of the 
current state ofla wand practice in Western Australia, the likely points of debate and 
sources of further information. The discussion papers were short and designed for easy 
reading. Key issues were highlighted. The papers were distributed without charge to any 
person or organisation requesting them. 

1.3.1.3 Public Seminars 

We found public seminars to be an effective way to involve the general public in our 
inquiries and canvass a wide cross section of opinion. All public seminars were recorded 
and the proceedings transcribed on to our public database. The Commission's professional 
staff participated in the seminars, responded to requests for further information and 
analysed the transcripts of statements made by participants. 

There were three Perth seminars held in the Alexander Library Theatre, followed by 
seminars in five major metropolitan centres (Armadale, Fremantle, Guildford, Wanneroo 
and Rockingham) and regional areas listed in Table 1.1. 

Table 1.1 - Regional Seminars - Phase 4 

ALBANY Date: Thursday, 9 May 1996 
Time: 7pm 
Venue: AlbanyTownHall 

York Street 
Albany 

BINDOON Date: Thursday, 30May 1996 
Time: 7pm 
Venue: Bindoon Town Hall 

Great N orthem Highway 
Bindoon 

BROOME Date: Wednesday, 5 June 1996 
Time: 5pm 
Venue: Broome Lotteries House 

Cable Beach Road 
Broome 
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BUNBURY 

COLLIE 

DERBY 

GERALDTON 

KALGOORLIE 

KARRATHA 

KATANNING 

Date: 
Time: 
Venue: 

Date: 
Time: 
Venue: 

Date: 
Time: 
Venue: 

Date: 
Time: 
Venue: 

Date: 
Time: 
Venue: 

Date: 
Time: 
Venue: 

Thursday, 16May 1996 
7pm 
The Annexe 
The Lighthouse Inn 
Carrey Street 
Bunbury 

Friday, l7May 1996 
11am 
Shire of Collie Council Chambers 
Throssel Street 
Collie 

Tuesday, 4 June 1996 
5pm 
Function Room 
King Sound Resort Hotel 
Loch Street 
Derby 

Tuesday, 14May 1996 
5.30pm 
Reception Room 
Civic Centre 
Cathedral Avenue 
Geraldton 

Wednesday, 12June 1996 
5.30pm 
Banquet Room 
Kalgoorlie Town Hall 
Cnr Hannan & Wilson Streets 
Kalgoorlie 

Wednesday, 29 May 1996 
5.30pm 
Shire ofRoebourne Council Chambers 
Welcome Road 
Karratha 

Date: 
Time: 
Venue: 

Wednesday, 8 May 1996 
5.30pm 
Shire ofKatanning Committee Room 
Austral Terrace 
Katanning 
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KUNUNURRA 

MANDURAH 

MERREDIN 

Date: 
Time: 
Venue: 

Date: 
Time: 
Venue: 

Date: 
Time: 
Venue: 

Thursday, 6June 1996 
5pm 
Kimberley College ofT AFE 
Cnr Coolibah & Ironwood Drives 
K ununurra 

Monday, 27 May 1996 
5.30pm 
Tuckey Room 
Council Administration Centre 
Mandurah Terrace 
Mandurah 

Wednesday, 5 June 1996 
5.30pm 
Shire of Merredin Council Chambers 
110 Barrack Street 
Merredin 

MOORA Date: 
Time: 
Venue: 

PORTHEDLAND Date: 
Time: 
Venue: 

Wednesday,22May 1996 
5.30pm 
Moora Community Recreation Centre 
Moora 

Tuesday, 28 May 1996 
5.30pm 
Town of Port Hedi and Council Chambers 
Civic Centre 
McGregor Street 
PortHedland 

ROCKINGHAM Date: 
Time: 
Venue: 

Thursday, 13 June 1996 
5.30pm 
Council Reception Area 
Council House 
Civic Drive 
Rockingham 

1.3.1.4 Submissions 

Our main objective in issuing discussion papers and key point summary sheets was to 
encourage people and organisations to make written submissions about their views on the 
inquiry matters. This approach proved successful, generating many submissions. These 
varied from one-page hand-written letters to extensive multi-page documents. In all cases, 
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the submissions were analysed by our research staff and summarised. Every submission 
has a unique identifying number in our database. They can be read by any member of the 
public and copies made, if required. The Commission keeps a running index of all 
submission numbers and the names of those who made them. 

1.3.1.5 Hearings 

The Commission held formal public hearings for the five Specified Matters considered in 
Phase 4 (Table 1.2). These took place in the Hearing Room, 6th floor, May Holman 
Centre, 32 St Georges Terrace, Perth, during April and May 1996. Based on the quality 
and relevance of written submissions received, the Commission invited the authors to 
appear at hearings to amplify or explain their submission and to allow us to ask questions 
of them. Again, all hearings were recorded, converted into transcripts and added to our 
public database. 

The Commission treated all information made available on its merits. Whether material 
came from comments made orally at a public seminar, a written submission or 
presentations made at a hearing, we assessed it for quality and relevance. If we believed 
material to be pertinent and to illustrate issues we were considering, it has been included 
in our Report, regardless of how it came to us . If the same point was made repeatedly by 
the public, we tried to use the most accurate and representative example for quotation in 
our Report. 

1.3.1.6 Preparing the Report 

The Commission gathered material from many sources, including published literature, 
interviews with appropriate experts and discussions with opinion leaders in the 
community. This was added to information from the transcripts of public seminars and 
hearings and written submissions. Our research staff, assisted by our legal advisers, 
conducted appraisals of existing statutes and the common law applicable to the inquiry 
matters. We collected and analysed relevant reports from previous committees of inquiry 
dealing with or touching upon the issues involved with COG's Specified Matters. All of 
this material was assembled, analysed and given due consideration in formulating our 
conclusions and, in some cases, for inclusion as extracts in this Report. 
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1.4 PARLIAMENTARY COMMITTEE 

The Commission on Government Act 1994 established a Joint Standing Committee of 
Parliament comprising five members from each house. The Committee oversees COG's 
administration, approved the appointment of commissioners, receives the Commission's 
Reports and acts as the link between the Commission and Parliament. 

The Committee comprises: 

Chairperson 

Legislative Council 

Legislative Assembly 

Mr Rob Johnson MLA 

Hon. John Cowdell MLC 
Hon. BarryHouseMLC 
Hon. Murray Montgomery MLC 
Hon. MarkNevillMLC 
Hon. Murray Nixon MLC 

DrGeoffGallopMLA 
Mr Larry Graham MLA 
Mr Ian Osborne MLA 
Mr Max Trenorden MLA 

1.5 REPORTING 

The Commission on Government Act 1994 requires the Commission to report to the 
Parliamentary Committee and the Premier: 

... at such time or times as it thinks expedient ... (s.7(1)). 

This Report is the fourth of five the Commission will produce. We decided soon after 
starting that there should be a report produced on each of the four phases and a fifth report 
drawing together the main findings and themes of our inquiries, as well as constitutional 
issues relating to Specified Matter 24. Report No. 5 will also address the general question 
of preventing corrupt, illegal or improper conduct in the public sector in a broad 
constitutional context. 

1.5.1 THE STRUCTURE OF REPORT NO. 3 

This Report presents the results of the Commission's inquiries into four of the 24 
Specified Matters referred to us. The Specified Matters were 4, 5, 8 and 12. 

The substantive issues raised by each Specified Matter are treated in a similar way 
throughout, using the same repetitive headings. These are: 
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• 

• 

• 

• 

Issues for Consideration: This section deals with the principles raised by the issue 
and, where appropriate, conflicting views about how to resolve the matter under 
discussion. It also considers such questions as the state of the law in Western 
Australia, the experience of other jurisdictions, and the opinions of relevant experts 
and inquiries. 

Actions to Date: The Commission on Government Act 1994 requires the 
Commission to consider whether a Specified Matter has already 'been addressed 
adequately by legislative or administrative action' (s.6(1)). This heading in the 
Report indicates whether any such action has been taken. Generally, we refer only to 
actions taken since the reports of the WA Royal Commission were published. 

Public Submissions: This section summarises the range of views expressed by 
interested organisations and members of the public in written submissions or at 
public seminars or hearings. Quotations are often used to illustrate the variety of 
views put to us. 

Analysis: In this section, we summarise the information and arguments relating to 
the issue under examination, provide a justification for our recommendations and 
state our views. 

• Recommendations: This section sets out the Commission's recommendations for the 
issue under consideration. 

Our recommendations appear in the body of the Report next to the corresponding text. 
Additionally, all Phase 4 recommendations are listed at the beginning of this Report. The 
recommendations made thus far in Report Nos I-3 are numbered in sequence so that each 
has a unique identifying number. 

1.5.2 RECOMMENDATIONS BEARING ON OTHER SPECIFIED MATTERS 

Many of the Specified Matters are linked because they raise common issues, or because a 
recommendation made for one could have a bearing on another. Whenever this occurs we 
have noted the fact in the text. 

1.5.3 APPENDICES 

Appendices contain references from published literature, relevant statutes, legal cases 
cited and other data sources. Detailed references to quotations appearing in text are 
grouped under the headings Submissions or Transcripts. These are listed alphabetically by 
name of the organisation or person making the submission.Written submissions include 
the date and file number of the document, while transcripts show the date and location of 
each hearing or seminar. 
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ATTACHMENT I 

SPECIFIED MATTERS 

I. The secrecy laws of the State, both statutory and common law, as they apply to 
information possessed by government, its officials and agencies. 

2. The operation of Cabinet secrecy. 

3. The operation and adequacy of the Financial Administration and Audit Act 1985 
(particularly section 58C) with regard to providing Ministers, the Parliament and the 
Auditor General with access to all information held by, or relating to undertakings or 
commitments of, organisations in the public sector. 

4. The organisation, role and function of media secretaries of the government and its 
agencies, and of the Government Media Office. 

5. The functions and terms of reference of an Administrative Appeals Tribunal and its 
relationship to the respective roles of the judiciary and the executive. 

6. The legislation governing the functions of the Auditor General with regard to the 
obligations of persons to answer any question put by the Auditor General and to 
produce any relevant documents, notwithstanding that the answer or the information 
may result in or tend towards self-incrimination. 

7. The necessity and framework for legislation governing monitoring, control and 
Parliamentary scrutiny of State-owned companies, trading enterprises, partnerships 
and statutory authorities. 

8. The appointment of officers employed in the public sector to Boards and 
Committees with particular reference to Recommendation 16 in Part II of the Report 
of the Royal Commission. 

9. The terms that would be appropriate for legislation to establish a separate and 
independent archives authority for the State. 

I 0. The standards of conduct expected of all public officials for the purposes of 

( a) their formulation in codes of conduct; and 
(b) determining what associated measures should be taken to facilitate adherence 

to those standards. 
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11. The legislative and other measure that should be taken 

(a) to facilitate the making and the investigation of whistle blowing complaints; 
(b) to establish appropriate and effective protections for whistle blowers; and 
( c) to accommodate any necessary protection for those against whom allegations 

are made. 

12. The registration of the pecuniary and other interests of members of Parliament, 
ministers, senior public servants, members and senior officers of statutory authorities 
and State-owned companies, and of other officials for whom registration in some 
form may be appropriate given their official responsibilities. 

13 • The appropriate role, powers and functions of the Official Corruption Commission 
for the prevention and exposure of impropriety or corruption within the public sector 
with consideration given to the respective roles of other agencies and legislation. 

14. The most effective means of securing the financial independence of Parliament to 
undertake its business. 

15 • The electoral system for representation in the Legislative Council. 

16. The electoral system for representation in the Legislative Assembly. 

17. The means best suited to be adopted by Parliament to bring the entire public sector 
under its scrutiny and review, having regard particularly 

(a) to the use of parliamentary committees for the purpose; 
(b) to question time; and 
( c) to the manner in which the departments and agencies of government should be 

required to report to Parliament. 

18. The role of parliamentary committees on legislation including the accommodation of 
the right of the public to make representations on legislative measures referred to 
any such committee. 

19. The operation of the Parliamentary Privileges Act 1891 with a view to permitting 
proceedings in Parliament to be questioned in a court or like place while preserving 
the principle of free speech in Parliament. 

20. The disclosure of political donations and contributions. 

21, The disclosure of electoral expenditure, and such other measures relating to political 
finance as may enhance the integrity of the system ofrepresentative government. 
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22. The appropriate guidelines to be observed by caretaker governments in relation to 
their conduct and management prior to elections. 

23. The desirability of regulating-

(a) government advertising during an election period; and 
(b) travel by persons in or connected with the government during an election 

period. 

24. The adequacy of the processes by which the constitutional laws of the State may be 
changed. 
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ORGANIZATION, ROLE AND FUNCTION OF 
MEDIA SECRETARIES AND THE 
GOVERNMENT MEDIA OFFICE 

2.1 INTRODUCTION 

2.1.1 GOVERNMENT, THE MEDIA AND THE PUBLIC 

Government has an obligation to provide the public with accurate, comprehensive 
information about its activities and their consequences. Information is the primary means 
by which the public can hold government accountable. Free and informed media are vital, 
because most of what people know about government is conveyed through newspapers, 
magazines, radio and television. At a time when government functions have become more 
complex and pervasive, institutions have been established to increase the flow of 
information. 

One such institution in Western Australia is theGovernmentMediaOffice(GMO)which 
has grown under successive governments to the point where the journalists it employs 
would be sufficient to staff a newspaper. If others working in media relations for 
government departments and agencies are added, the total is a significant proportion of all 
theworkingjournalistsin WesternAustralia. 

The GMO is staffed by journalists who liaise with the media on behalf of ministers and 
makes a major contribution to the content of news in Western Australia. The activities of 
the GMO came to the attention of the Royal Commission into Commercial Activities of 
Government and Other Matters (WA Royal Commission), which expressed concern about 
the inevitability of government media services being used not only to transmit information 
but also to manipulate the news. 

There is little argument that governments need media officers. They are needed to manage 
the dissemination ofinformation essential to achieving government goals in areas such as 
public health and safety, and economic development. Senior public officials, including 
ministers, also need assistance to respond promptly to the demands of newspapers, 
magazines, television and radio. 

Government media services do more than simply release information. A media secretary is 
expected not only to present the facts accurately, but also to promote the image of the 
government of the day (and so, indirectly, of the party or parties in power); there is 
inevitably occasional conflict between the two aspects of the role. · 

Apart from paid advertising, governmendnformation is largely carried through 
communication channels not under government control. The news media are independent, 
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their purposes are commercial and professional. They have their own views of what is 
newsworthy and are not prepared to serve as a mere conduit for official information. At 
times, media secretaries may be motivated by their perception of what the news media 
regards as newsworthy to enhance the possibility that their stories are published. 

Specified Matter 4 requires the Commission to consider matters relevant to the prevention 
of corrupt, illegal or improper conduct with respect to: 

The organization, role and functions of media secretaries of the government and its 
agencies and the Government Media Office. 

The Queensland Commission oflnquiry Pursuant to Orders in Council (the Fitzgerald 
Commission) found in the late 1980s that media units in Queensland could be used 'to 
control and manipulate the information obtained by the media and disseminated to the 
public', adding that' ... there is no legitimate justification for taxpayers' money to be spent 
on politically motivated propaganda' (1989: 42). 

2.1.2 GOVERNMENT MEDIA SERVICES IN AUSTRALIA AND OVERSEAS 

Governments throughout the world maintain organizations similar to Western Australia's 
GMO, some with enormous resources and highly sophisticated electronic systems at their 
disposal. In Washington, for example, both the President and the Congress have extensive 
facilities to prepare television transmissions aimed at quick and comprehensive 
communication with the public. 

The Commonwealth and all state governments maintain media organizations of some 
kind, although there is variation in the degree of central control and staffing levels. 

• The Commonwealth Government employs a media secretary for each of the 27 
ministers and two for the Prime Minister. Although there is some coordination of the 
timing of announcements, the media secretaries do not work under any close central 
supervision. 

• In New South Wales, there is one media secretary per minister and two for the 
Premier. Central control is minimal, with any coordination achieved by informal 
contact among the 23 media secretaries. 

• Victoria's government media services are strongly centralised, with the Premier's 
two media secretaries exercising close supervision over ministerial media staff. A 
ceiling has been placed on the number of media secretaries employed, so that the 21 
ministers are served by I 0, with two media secretaries assigned to the Premier. 

• In Queensland, there is one media secretary for each minister and the Premier. In 
addition, there is a Media Unit with a director and deputy director, exercising 
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significant control over the 16 media secretaries. Weekly meetings are held to 
coordinate announcements and media strategy. 

• In South Australia, the 12 ministers have a media secretary each, who work 
independently. While there are meetings and informal contact, there is no close 
central direction. 

2.2 GOVERNMENT MEDIA OPERATIONS 

2.2.1 WESTERN AUSTRALIAN DEVELOPMENT 

In the 1970s, Western Australian ministers gradually began to appoint media secretaries, 
often from within the public service. By 1983, there was a media secretary for every one 
or two ministers in the Coalition Government, as well as a small media monitoring unit. 
Any coordination was performed by the Premier's media secretaries. 

The change of government in 1983 did not initially lead to amajorturnoverof 
government media personnel, but media secretaries were treated as a pool for the first time 
and located in a central office operating rather like a newsroom. 

In 1984, the GMO, based on the Commonwealth model of the time, was established. Its 
stated aim was to enhance coordination of government/media relations. An important 
element of the new system was a centralised appointment process, with public advertising 
of positions and selection by the director of the GMO and the Premier's media secretaries, 
who were also responsible for assigning media secretaries to ministers. Since then all 
media secretaries have been employed by the Premier under contract. 

Once the GMO was established, with a number of experienced journalists appointed to the 
staff, media secretaries began to spend more time in their minister's office, a trend that 
developed further in the late 1980s. Media secretaries were still expected to keep in close 
touch with the GMO and to work regularly from there. 

The transition to anew government in 1993 didnotalterthestructure of the GMO. About 
half the media secretaries from the previous government continued in their positions. In 
contrast, recent changes of government in other states have resulted in an almost complete 
replacement of media staff. 

Much growth in government media services over the years can be attributed to the 
considerable increase in demand for information from commercial television and radio in 
Western Australia and from the national media, and to the significant ex,pansion in 
regional and community media outlets. 

47 



Chapter 2 
Organization, Role and Function of Media Secretaries and the Government Media Office 

Growth has occurred not only in the number of media secretaries serving ministers and the 
facilities offered by the GMO (Figure 2.1), but also in the resources provided by 
government agencies for media liaison and public relations. The establishment of public 
affairs units in government agencies is a recent development and is part of the general 
trend for organizations to improve their internal and external communications. The first 
public affairs unit was set up in the Health Department in 1985. In September 1995, a 
central Communications Unit was created to coordinate the work of the various public 
affairs units. The Government Advertising Unit, transferred from the GMO to the 
Department of State Services in 1992, has been placed under the authority of the Director 
of the Communications Unit (Figure 2.2). 

2.2.2 CURRENT SYSTEM 

The GMO has 32 staff members, including a director reporting to the Premier. In addition, 
two consultants, in Bunbury and in Geraldton, are contracted to provide government 
media services to regional areas. 

Within the State budget, the GMO is in the Communications Sub-Program. The objective 
of the Sub-Program is: 

... to manage productive communications between government and the people of 
Western Australia, ensuring that government priorities, policies and activities are 
communicated effectively. (1995-96 Program Statements: 28) 

The functions of the GMO, as described in the Annual Report of the Ministry of the 
Premier and Cabinet, are: 

...10 coordinate and provide media information and facilitate liaison between Ministers 
and media outlets ... [and] to provide administrative support for Ministerial media 
secretaries. (1994: 16) 

The GMO is composed of two sections: a pool of 15 media secretaries (all employed 
under contract by the Premier) and the media monitoring unit (Figure 2.1). In 1993-94 it 
released 2452 media statements, more than nine per working day. 
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Figure 2.1: Western Australia - Government Media Office 
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Most government departments and other public bodies employ journalists to help them 
communicate with the public, both directly and indirectly, through the media. Where 
Providing information to the public is of major importance to the agency, there is usually a 
unit dedicated to the purpose. Most commonly, its title will be Public Affairs Unit, but 
others include Communications and Public Relations, Corporate Communications and 
Community Relations (in this Report all of these will be referred to as public affairs units). 
Small agencies may employ a single public affairs officer, in some cases on a part-time 
basis. The manager of a public affairs unit reports either directly to the chief executive or 
through a senior executive such as the head of corporate services. 

Public affairs involves diverse activities, including publishing, advertising and organizing 
Promotional events as well as media liaison work ( drafting media releases and speeches, 
responding to media queries, arranging interviews, planning media strategy). There are 
more than 50 public affairs units connected to theGovernmentofWesternAustralia, 
employing about 50 journalists, either under contractor as permanent public servants. In 
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addition, a growing number of agencies use the services of journalists on a consultancy 
basis. 

Figure 2.2: Western Australia - Communications Unit 

Organization and Staff Members 

PREMIER 

----- · --------
' 

DIRECTOR ◄ ~ - -- -- -__, 
' liaises with 

I STJ(l) I • 

GOVERNMENT 

ADVERTISING 

MINISTERS & 

AGENCIES (CEOs, 

OTHER SENIOR OFFICERS 

& 

PUBLIC AFFAIRS UNITS) 

In addition to the GMO and the public affairs units, a central Communications Unit also 
falls within the Communications Sub-Program of the Ministry of Premier and Cabinet. It 
isadministrativelyseparatefromtheGMOandnotconcernedwithday-to-daymedia 
liaison. The aim of the Communications Unit is to help government agencies present their 
programs to the public effectively. It has provision for two full-time staff, including a 
directorreportingto the Premier, and an annual budget allocation of$120,000. 
GovernmentAdvertisingServices, whichcomesundertheauthorityoftheDirectorofthe 
Communications Unit, has the equivalent of three full-time staff. 

2.2.3 Chain of Accountability 

Media statements are one of the most common means by which government communicates 
information to the media. Government media statements fall into two categories: 
statements on routine administrative or operational matters that are released by the 
relevant CEO, who is responsible to the relevant minister for their accuracy, who is in tum 
responsible to Parliament; and ministerial statements released by the GMO, for which the 
approving minister is responsible to Parliament. 
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Figure 2.3: Western Australia - Government Media Statements 
Preparation, Approval and Dissemination 
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CHAPTER3 GOVERNMENT MEDIA SERVICES 

3.1 GOVERNMENT MEDIA OFFICE [GMO] 

3.1.1 Issues for Consideration 

All governments in Australia impose some degree of coordination on media 
announcements, but the extent of central control varies. A centralised media office may be 
a place where media secretaries meet to share information and facilities, or it may be a 
centrally controlled unit that provides services to ministers and closely supervises their 
media activities. 

From a public interest perspective, a decentralised system might result in discordant public 
announcements. A centralised system might facilitate manipulation of the media but 
disinformation would not necessarily be involved. Simply by providing a flow of 
packaged information, a GMO can encourage the media to do little more than pass the 
government's message straight on to the public without scrutiny. 

3.1.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

3.1.3 Public Submissions 

At a Perth public hearing, Mr Barry Thornton, Director of the GMO, described the 
functions of the GMO: 

The GMO's main function is to coordinate media releases and media statements and also 
to keep a check that ministers who may be making statements have in fact not 
contradicted what another minister may be saying on the same issue (this can happen 
inadvertently) and basically to see the smooth flow of information without any 
possibility of extending the media by asking to come to two or three events ... arranged 
at the same time. Generally to make sure that when statements are released they have the 
best possible chance of [being] well received and accommodated by the media. 

When asked, at a Perth public hearing, if it is in the public interest to have a Government 
Media Office, he said: 

I can't imagine government surviving without. one to be quite honest ...to understand 
what government has to deal with ... in addition to the offices of The West Australian, 
Sunday Times and the national newspapers like the Australian and Financial Review ... 
there is something like 60 suburban and country newspapers, 47 metropolitan and 
country radio stations, 15 metropolitan and country TV stations plus your dozens of 
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specialised publications dealing with business, retailing, mining, trade matters and they 
all want information from government. 

Even in my time with the GMO the growth in the media industry has been quite 
phenomenal. All radio stations now run a news service when some years ago it was 
confined to two or three. The major AM stations all run now four or five talkback 
programs a day which inevitably usually want access to a minister. The demands for 
government information are quite incredible and I think it would almost be impossible 
for the public to get that information if it weren't for an operation like the GMO. 

In answering a question at a Perth public hearing as to how much central control a GMO 
should exercise, Mr Frank Devine, former editor of The Australian newspaper, said: 

... I think it is a mistake to have the information apparatchik detached from the 
department or from the government. I believe that to inform the public efficiently and 
truthfully the government department or the government generally needs to have its 
information processes as part of its solid permanent structure. So 1 think central control 
instead of having ministerial press officers and so on produces a much better result. 

At a Perth public hearing, Mr Paul Murray, Editor of The West Australian newspaper, had 
a variety of comments to make about the GMO: 

I think a centralised Government Media Office, as we have seen develop here in Western 
Australia, is arguably more likely to become a propaganda unit than press secretaries 
working directly under the control of a minister out of that minister's office and 
responsible directly to the minister and to no other person. I think one of the major 
problems that has grown up with the GMO is that there is no culture of disclosure among 
government press secretaries. It is actually more a culture - when they are reacting to 
press inquiries, more a culture designed to protect the minister and the government. 

Mr John Arthur, a former Director of the GMO, said ataPerthpublichearing: 

I don't [ suggest] that the Government Media Office itself ought to be disbanded because 
I believe that practically speaking, after a short period of time you would see the growth 
of some coordinating unit within the Premier's office to replace it, and I have seen that 
in other states where a media office has been disbanded... 

In answer to a question as to whether media releases should be sighted by the director of 
the GMO, and whether the director should be accountable for press releases, Mr John 
Mcllwraith, a freelance journalist, said, at a Perth public hearing: 

I don't think the director should have the role of censor or editor although he may 
consult the press secretary or the minister about some aspect of the press release. It is 
fair I think that he sees them so that he can say to his premier every couple of days, 'The 
minister is putting out a statement. Did you know and are you up to speed on it?' 
because l have seen premiers being asked a question about an issue they had no 
knowledge of. Government is so complex. 
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In a written submission, the Auditor General, Mr Des Pearson, commented on the role of 
theGMO: 

The stated roles of the Government Media Office and the Communications Unit are to 
coordinate communications and to better market government services. This being so, 
they would benefit from taking measures to avoid any real or perceived promotion of 
party political positions on issues. As a matter of principle, public funds should only be 
used to promote good government, and not to promote the image of parties who happen 
to hold power. 

Mr Peter Smith, Director ofKarratha College, said at the Karratha public seminar: 

I think there's obviously a function for a media office but it needs to be seen quite 
clearly, I think as a public relations office ... [J]ust by calling it a media office is already 
putting a neutral word in there instead of saying what it really is, which is public 
relations. 

Mr Chris Smyth, Branch Secretary of the Media En tertainrnent and Arts Alliance, in a 
written submission on behalf of member media secretaries, said: 

The pooling on the 17 floor of Premier and Cabinet sets the professional media service 
somewhat apart from other ministerial operations. There is a perception that the GMO is 
a Premier-driven machine, but this is simplistic. The facts are that the pooling provides 
beneficial distance. It provides additional checks and balances. The role of the GMO 
director in allocating workload, setting the priority of activities and monitoring the 
output of the media secretaries, gives the director on-the-ground authority. However, the 
proper line of authority - to minister or GMO director - is not explicitly set out, and 
should be. 

Mr Smyth went on to recommend: 

• The GMO be kept in its present structure 
• Entrench and formalise the current role of the GMO director 
• Prescribe the lines of authority in a job description for media secretaries. 

Mr Peter Kaprzak, at the Armadale public seminar, considered there should be a GM 0: 

Clearly there should be...if the GMO was abolished, what would take the place of it and 
how would information from a minister go to the public? 

Mr Philip Thompson, at the Wanneroo public seminar, said: 

... in some respects does not part of this media contingent at least assist to iron out the 
bugs ... so that what is produced at least can come out in a coherent form... there must be 
a role for ministers to have that expertise available to them to assist them in dealing 
with the media. 
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Ms Jo Boots, at the Broome public seminar, did not think ministerial media secretaries 
served any public interest. 

I don't think they serve a purpose in disseminating accurate information.... I can't see 
any reason given in the papers or the discussion so far as to why we need to have them at 
all, If you have a good ministry and you have a good department, they have their own 
publications unit. They have their own way of getting the messages out to the public 
about what they are doing and so forth and I think that is the appropriate channel for 
ministers to use. 

Ms Paddie Creerey said, at the Mandurah public seminar, in relation to the way 
government information is transmitted to the public: 

.• whatever government is in power the process of it being a partisan activity rather than 
an information activity has become very entrenched. I personally don't think that it is a 
very healthy situation and I think it really makes it very difficult for true accountability 
because there is a sense that things will be either sanitised or omitted... 

At the Wanneroo public seminar, Ms Rebecca Wood suggested an independent news 
dissemination service; and political journalists being separately funded by political parties: 

... if the party itself ... wants to fund a large media contingent, it should do that and it 
should come out of party funds, but at the same time there needs to be a separate service 
that just disseminates information so that separate service could be a permanent part of a 
bureaucracy. They can report without fear or favour because they rely on their 
permanence. 

3.1.4 Analysis 

Without a centralised unit, information flows could be spasmodic, ill timed and not 
present an accurate and complete description of government activities. There is a variety 
of management structures established by other state governments and the Commonwealth 
with the purpose of controlling and coordinating government information flows. The 
actual management structures in place are not as important as the functions and purposes 
that a central media office carries out. 

In addition to publishing routine information, Professor Rodney Tiff en, at the Perth public 
Seminar, identified a numnber of partisan activities ministerial media staff may participate 
In. These include biasing information to favour the government's viewpoint and 
manipulating the media by selectively releasing information to favour one media person or 
group, thereby imposing government priorities over those of the media or opposition. This 
partisan pressure and activity is, to an extent, inevitable and the degree to which it occurs 
depends on the strength of the opposition and the compliancy of the media. 

1 t may be possible to reduce the partisan activities of the GMO by specifying limits to 
activities in a code of practice. All government departments have mission statements and a 
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clear idea of their roles, either specified in legislation or contained in corporate plans. All 
public sector agencies are adopting published codes of conduct for their employees. There 
is little public information available specifying the mission and activities of the GMO and 
the role it is expected to play. The GMO should have a clear code of practice as to its role 
and functions. 

3.1.5 Recommendation 

1. If a central media office is used to oversee government relations with 
the media, the office should work under a published code of practice 
which sets out: 

(a} who is responsible for the operation of the media office; 

(b) the responsibilities of the media office to the public for 
truthfulness, timeliness and completeness of information; and 

(c) the responsibilities of the media office to the media for 
truthfulness, timeliness and completeness, as well as fair and 
open access to government information. 

3.2 COMMUNICATIONS UNIT AND PUBLIC AFFAIRS UNITS 

3.2.1 Issues for Consideration 

One of the primary objectives of the recently established Communications Unit (CU) is to 
coordinate public affairs units so that information about government services is better 
conveyed to the public. Media officers working in public affairs units in government 
agencies have no formal links with the CU or the GMO. As public servants, their line of 
responsibility is to their chief executive, even though they typically work in cooperation 
with the relevant ministerial media secretary and the CU. 

The question arises as to how the CU is to coordinate the output of public affairs units 
when it does not have any formal authority or control over them and it is not accountable 
or responsible for the material they produce. While some coordination of the activities of 
public affairs units may be essential for the efficient communication of public 
information, disquiet has been expressed in Parliament about the CU, in particular 
its potential for drawing the public affairs units into an integrated government 
propaganda machine. 

In addition to co-ordination and information dissemination, government media services 
can be involved with the results of public opinion polling. While it is important for a 
government to be informed about people's attitudes, there is a question of whether the 
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results from public opinion polls, also known as attitude monitoring surveys, can be 
used unfairly to structure media information which enhances the government's image 
and whether, poll results should be made public. 

3.2.2 Actions to Date 

The Communications Unit was not in operation at the time the WA Royal Commission 
reported in 1992. 

3.2.3 Public Submissions 

Mr Brian Coulter, Director of the Communications Unit, commented at a Perth public 
hearing on the public affairs units of government agencies: 

... much of the material they are pushing out is complex... much was mediocre or not 
worth publishing at all, it was produced merely as a self-justification exercise, it was 
often poorly written, too complicated and needed simplification for general 
consumption, or was far too bureaucratic. On top of this, these pub! ications generally 
don't take into consideration the first principle of producing anything which is written 
and that is: who wi II the audience be? And they don't take into account the overall aims 
and purposes of the government of the day. 

. .. there are hundreds, if not thousands of these. They are produced every year at great 
expense to the taxpayer, and yet I consider a lot of them shouldn't have been produced in 
the first place. In the short time that we have been up and running, since September of 
last year, it has been working to put in place a structure to help departments with those 
publications. This included making recommendations to make publications more 
attractive to the consumer and materials of dubious value we have recommended 
shouldn't be published, saving taxpayers' money. 

In a written submission, Mr John Altham, Manager, Communications and Public 
Relations at the Ministry of Education, disagreed with Mr Coulter and suggested questions 
of quality control are best left to the public affairs units themselves: 

Government agencies incorporate fine management structures and accountability 
mechanisms designed to ensure that quality of information leaving them is assured. A 
real danger in the communications unit concept is that the line of accountability for the 
reliability of information would become unmanageable. For example, an agency that 
briefs its minister and, at the same time, provides draft information to the 
communications unit could face one direction from the minister and a conflicting 
direction from the Premier to which the unit reports. 

There would seem to be little justification for a communications unit outside the GMO. 
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Mr John Mcllwraith, a freelance journalist, said at a Perth public hearing: 

... what we need is more lucidity among government people writing for the media or for 
each for that matter, so if a communications unit was going to do something about that, 
that would be praiseworthy. If it was going to improve the quality of some of the 
documents they put out, that would be useful but, of course, what we are talking about is 
it a political instrument? Again I think the only thing we can do is keep it under... 
constant surveillance.. 

On the question of polling he said: 

... if a political party does it's [own] polling, quite reasonably it can expect to retain the 
information for its own use but if it's done with government money, it should be 
[publicly] available ... 

Mr Barry MacKinnon, at a Perth public hearing, spoke of possible problems with taxpayer 
funded public opinion polling: 

But the danger with publicly-funded polling, politically-styled polling, is how do you 
then know that that agency isn't working for the political party and tagging on lots of 
questions, etcetera? I think it is a dangerous practice and one that I certainly believe is 
fraught with danger. 

On the responsibilities of media secretaries to their minister and their employer ( the 
Premier), Mr Barry Thornton said at a Perth public hearing: 

Obviously all the work they do is for their minister. That work, as I have said, always 
encompasses a... whole of government aspect. Now, if a press secretary feels that a 
particular issue being handled by a particular minister is going to be at odds with perhaps 
something that may be government policy or government position, they will raise that 
concern with me for some direction as to how it should be handled. I obviously won't 
refer it to the premier, but if I felt that it needed to be referred to the premier, I could, but 
by and large l can handle those things myself. 

3.2.4 Analysis 

The Communications Unit has only recently been established as a part of the Ministry of 
Premier and Cabinet. In answer to a parliamentary question, the Hon. George Cash MLC 
said: 

The communications unit is quite separate from the Government Media Office in that it 
deals with communications; polling strategy, not day to day media coverage. 

The role of the communications unit will be to develop and coordinate the 
implementation of a forward program which effectively communicates with the people 
of Western Australia, the policies, practices and services of the Western Australian 
Government. The communications unit will also be responsible for coordinating the 

58 



Commission on Government Report No. 4 
July 1996 

information activities on a 'whole of Government' basis. (W APD, Council, 15 
December 1993, l 0028-I 0029) 

The submission from the public affairs branch of the Ministry of Education indicated 
unclear roles, confused chains of command and conflicting reporting relationships 
between public affairs units of departments and the Communications Unit. If there is to be 
a CU, its role, function, reporting relationships and lines of accountability should be made 
clear. 

As a safeguard against the improper use of public opinion polling by the government, all 
publicly funded public opinion poll questions and answers should be publicly available. 
The purpose of public opinion polling should be to improve the performance of 
government and not to achieve partisan advantage. 

3.2.5 Recommendations 

1. If governments use a central communication unit its purpose should 
be to assist the departments and agencies prepare accurate and 
informed published material. 

2. All reports from taxpayer funded public opinion polls should be made 
available to the public in a timely fashion. 

3. The purpose of taxpayer funded public opinion polls should be to 
improve the performance of government and not to achieve partisan 
advantage. 

3.3 MEDIA RESOURCES FOR THE OPPOSITION MEDIA 
STAFF 

3.3.1 Issues for Consideration 

In its 1993 report on government media and information services in Queensland, the 
Electoral and Administrative Review Commission (EARC) recommended that the staff 
establishment of the opposition parties be maintained at 20 percent of that of ministerial 
offices and reflect parity with the salary profile of ministerial staff. In Western Australia, 
such a recommendation would involve increasing the Leader of the Opposition's support 
staff (including media liaison staff) from 16 to approximately 40. 

Because some of the activities of media secretaries and the GMO may favour the partisan 
ll1terests of the government of the day, the media needs of the Leader of the Opposition 
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should be considered. The needs of the government and opposition are different because 
the government has the obligation to inform the public about policy and services. 

In Western Australia, the Premier makes decisions about the number and classification of 
staff positions allocated to the Leader of the Opposition. There is no ceiling set: if the 
Leader of the Opposition believes an increase can be justified a request is submitted to the 
Premier, with supporting arguments. The Premier is obliged to seek Parliament's approval 
for opposition staff, together with all ministerial staff, as part of the budget process of the 
Ministry of the Premier and Cabinet. 

3.3.2 Actions to Date 

There have been no changes in the methods of allocating staff to the opposition since the 
WA Royal Commission reported in 1992. 

3.3.3 Public Submissions 

At a Perth public hearing, Mr John Arthur, a former Director of the GMO and now 
Director of the Leader of the Opposition's Office, supported the EARC suggestion: 

Certainly from the point of view of good government, we need more staff and we need to 
attract better quality staff through better office conditions and more money. In terms of 
the actual number 20 per cent sounds [adequate]. 

At a Perth public hearing, Mr Howard Sattler submitted that oppositions were poorly 
resourced: 

With the opposition media resources - and it always seems to me... that when a new 
government takes office, it deliberately under-resources its opponents especially as far as 
media is concerned and so therefore we find that there is barely any evidence that the 
opposition has any media resources and almost all our contact is made directly with 
opposition members. 

At the Mandurah public seminar, Ms Terri Coughlin suggested: 

There must be as many resources available to the opposition as there is for the 
government because it's an extraordinary situation to have the public funds used in a 
politically biased way. I think that is very improper. 

Mr Peter Rosendorff, in a written submission, suggested: 

A good Government needs a strong Opposition to keep the Government on its mettle, in 
that way the people of WA are better served by having this balance ... the Leader of the 
Opposition's Office should have the same number of staff as the Minister with the 
largest staff and the total salary allocation including outside consultants ... how the 
Leader of the Opposition allocates his staff and the wages to the various duties is their business. 
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Mr Larry Marshall, at the Rockingham public seminar, thought there should be a 
balance between government and opposition media resources. He said: 

If the government ministers are using the media office to push government policy, I think 
there needs to be some sort of control or balance on what they are promoting ... one 
classic example at the moment is the minister for industrial relations pushing workplace 
agreements on the TV. We are getting hammered ... We are not getting that balance in 
the advertising. 

Mr John Rutherford, at theMerredin public seminar, said: 

... if you 're going to have the government putting out its agenda for what it thinks is 
happening, why shouldn't the opposition be able to put out its agenda as well, because in 
actual fact the government is going to put out an agenda which is only going to be half 
the story. There is always going to be another side to it and that other side requires 
listening as well. 

3.3.4 Analysis 

For some time, the practice in Western Australia has been for the Leader of the Opposition 
to be provided with resources approximating those of a government minister. The number 
of staff in ministerial offices currently ranges from 20 (in the Premier's office) to eight, 
with an average of 13. The Leader of the Opposition has a staff establishment of 16, 
Including one media secretary position. The opposition has, on occasion, engaged more 
than one media secretary by employing the person in another position. Such an 
arrangement reduces opposition staff available for other purposes. It is open to the 
opposition to deploy its allocated staff as it sees fit, including the proportion dedicated to 
media matters. 

Allocating adequate staff to opposition parties is necessary to ensure proper debate and 
questioning of government viewpoints, plans and proposals. EAR C recommended that the 
opposition staff establishment be maintained at 20 percent of the staff numbers of a 
premier and ministers. We are concerned that allocating staff on the basis of ratios rather 
than workload may lead to situations of understaffing or overstaffing. The trend towards 
using consultants, contract staff and assistance in ministers' offices would also affect total 
ministerial staff numbers and alter the number of staff allocated to the opposition if a fixed 
ratio were used. 

At present the Opposition have 16 full-time staff positions. Fourteen are allocated to the 
Leader of the Opposition in the Legislative Assembly, and two to the Leader of the 
Opposition in the Legislative Council. The 16 staff members must cover the areas of 
research, all parliamentary matters including bills, debate, and their own legislation, 
administration including media releases, and resourcing shadow ministers. At present 
there is one position dedicated as a press secretary. 

6 1 



Chapter 3 
Government Media Services 

3.3.5 Recommendations 

1. There should be no specified ratio of media officers between the 
government and opposition parties. 

2. There should be adequate staffing to allow for media officers to be 
available to the Leader of the Opposition and parliamentary leaders 
of smaller parties. 

3.4 NUMBER OF MEDIA SECRETARIES 

3.4.1 Issues for Consideration 

Government throughout the world has become more complex and more pervasive creating 
the need to provide the public with more information about a wider range of matters. This 
has established a demand for professional communicators who are trained to pass on 
information in terms familiar to the general public and who can advise ministers how to 
interact effectively with the media and convey their message. The increasing number of 
media outlets and the different requirements of the various sectors of the media (print, 
radio and television; city, community and regional) have added to the complexity of the 
task. 

For some time it has been common practice in Western Australia for most ministers to 
have a media secretary working exclusively for them. Sometimes, two ministers with 
lower public profiles may share one. The fact that a government's business can be carried 
on with fewer media staff has been demonstrated in Victoria, where nearly all ministers 
now share a media secretary. It is not known at this stage whether, as a result, the people 
of Victoria are better served in terms ofreceiving information than those of Western 
Australia. 

3.4.2 Actions to Date 

The number and ratio ofmedia secretaries allocated to ministers is similar to numbers 
allocated at the time the WA Royal Commission reported in 1992. 

3.4.3 Public Submissions 

At a Perth public hearing, Mr Howard Sattler submitted that: 

As far as media secretaries are generally concerned it's our experience that each minister 
needs one ... it is important, I think, that we are able to liaise directly with one person 
representing one minister and at least one per department. 
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Ms Patricia Lindsay, at the Albany public seminar, suggested: 

We should not have more than one for each minister. 

Mr Tony Papacoulis supported an adequate number of ministerial media secretaries. At 
the Wanneroo public seminar he said: 

The number of media secretaries is biased [to Government] because the media are 
generally after ministers because that's where the bulk of information is ... I don't think 
as a taxpayer I would want the minister spending half the day organizing interviews. I 
think they have probably got better things to do and in that regard they do need [press 
secretaries] help. 

3.4.4 Analysis 

The ratio of media secretaries to ministers in Western Australia is similar to the 
Commonwealth and other states, excluding Victoria. Focussing on the total numbers of 
media secretaries employed to assist ministers can be misleading because other officers 
With sufficient training can undertake media tasks, so distorting the figures. Our concern is 
not only with the number of media staff but with their activities and lines of 
accountability. 

3.4.5 Recommendation 

1. The number of ministerial media secretaries should continue to be 
determined by the government of the day. 

3.5 CONTRACTUAL ARRANGEMENTS 

3.5.1 Issues for Consideration 

Media secretaries could be employed as officers on permanent tenure or for a fixed 
contractual period of time. The period of employment, their duties and the working 
relationship with the minister can effect the media secretary's performance. 

A media secretary working as a permanent public servant may well have an orientation 
towards the public service rather than a minister. A media secretary working on a 
contractual basis for the term of a minister's period in office can be expected to produce a 
Strong focus to that particular minister. In addition, contractual arrangements have a 
Slgnificant effect on the turnover of media secretaries and the likelihood of their role being 
politicised. 
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If media secretaries were permanent public servants, they might be in a stronger position 
to resist any pressure to engage in partisan activities. Continuity of employment may 
encourage media secretaries to perform their duties in a non-partisan manner. On the other 
hand, a new government usually wants to appoint its media secretaries. The change of 
government in 1993 resulted in about half of the media secretaries retaining their 
positions. 

In recognition of the personal working relationship with a minister and the partisan nature 
of some work, it can be argued that public sector selection standards should not rigorously 
apply to appointments of media secretaries made under term of government contracts. 
Although positions may be advertised and candidates interviewed, selection may not 
necessarily be based entirely on merit. Others would claim all public service employment 
criteria should apply. 

3.5.2 Actions to Date 

Since February 1996, collective workplace agreements for the term of government have 
been in place. 

3.5.3 Public Submissions 

At a Perth public hearing, Mr Frank Devine said the political image of the GMO might be 
improved if positions were filled from the public service: 

... problems [would be] obviated by the appointment of permanent civil servants and a 
top man of considerable rank within the civil service. There are standards of honesty and 
evenhandedness that are common, fortunately in all Australian public services, and I 
would think that these standards would indeed be adequate to cover the information 
process, the public information process. 

Mr Barry MacKinnon did not believe the position of media secretary should be filled by 
permanent public servants. At a Perth public hearing, he said: 

They should be contract officers and I personally believe for the term of the government, 
although effectively you will find it will be for the term of the minister because if the 
minister doesn't get on with the press secretary they get allocated somewhere else ... 

At a Perth public hearing, Mr Barry Thornton, Director of the GMO, accepted, to a 
degree, the role of media secretaries as partisan: 
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Be also said that at the employment interview for the position of media secretary: 

... no GMO applicant is ever asked to disclose his or her political persuasion. The 
commonly held view at the GMO is that it is preferable if media secretaries are basically 
apolitical. Experience has shown that media secretaries unblinkered by strong political 
views are far better equipped to give sound objective advice to the ministers on media 
issues. Being non-aligned also helps preserve their credibility with the media. 

At a Perth public hearing, Mr Howard Sattler was in favour of employment contracts for 
media secretaries for the term of the government: 

Definitely, yes, a contract for that term, because they are producers of propaganda for at 
least part of their job and propaganda has a political skew about it. 

Mr L. Owens, a former media secretary to Sir Robert Menzies, said at a Perth public 
hearing: 

I suppose the first essential towards providing help for the ministers would be to 
disallow the personal hiring by the ministers themselves. It gives too much licence for 
personal favouritism and I believe that the establishment of the Government Media 
Office probably has been helpful in this respect. What I understand to be the term of 
government engagement would seem to be reasonable to a prospective candidate if the 
engagement were at the beginning of a government ' s term in office, say, immediately 
after an election. 

Mr Dan O'Sullivan commented at a Perth public hearing: 

The journalist must be neutral, even neutral to the commercial interests of his employers. 
He is supposed to be unswayed by their prejudices and their politics and their personal 
associations and business associations. If he sticks with the code of ethics, that' s how he 
behaves . If he doesn't, he is supposed to be admonished or dealt with by his union -
unfortunately not frequently enough, perhaps. 

Mr David Dureau, when discussing ministerial media secretaries at the Broome public 
seminar, suggested: 

... if it is accepted that it is a political position then it obviously would be helpful for the 
minister to make his own mind up as to the person he employs to get his message across. 
On the other hand, if you 're considering that the position should have some codes of 
ethics, maybe the government pool should employ people who could do the job within 
the framework of the ethics that you're proposing. 

Mr Tom Lewis, at the Broome public seminar, supported term appointments for media 
secretaries: 

I believe that would be a good idea because I know that many faces don ' t fit when 
governments change .. . 
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Ms Denise Eddy, at the Kununurra public seminar, thought media secretaries should be 
public servants: 

... if they were employed as public servants, they would be viewed as being more 
impartial than just belonging to a political party ... and may have more credibility as 
such. If they are just going to be employed with the minister ... they are just being the 
spokesperson for that particular viewpoint. 

Ms Bernice Spackman had a different point of view from Ms Eddy. She said, at the 
Kununurra public seminar: 

I feel that they should be free to choose whomever they want because they are the 
government of the day and they have to release the press releases as best they see fit. 

At the Rockingham public seminar, Mr Ric Palmer said, in response to a comment that 
ministerial media secretaries should be employed for the term of a government: 

My fear of that is that anyone who is appointed to serve the government for the term of 
the government then has a pecuniary interest in making sure that the government is re 
elected. 

3.5.4 Analysis 

The GMO currently advertises vacancies and interviews persons interested in media 
secretary positions, and allocates successful applicants to ministers as ministerial officers. 
Media secretaries employed in ministers' offices often release information about partisan 
matters and to this extent it is inevitable that a partisan element exists in their activities 
and should be reflected in their employment contracts. 

From the establishment of the GMO in 1984 to February 1996, media secretaries were 
contracted to the Premier under Section 74 of the Constitution Act 1889. Although 
conditions of service were similar to those of public servants, the contract could be 
terminated at any time on payment of three months salary in lieu of notice. 

In 1996, term of government contracts were introduced as part of a collective workplace 
agreement. Media secretaries are now public sector employees contracted to the Premier 
as Minister for Public Sector Management under Part 4 of the Public Sector Management 
Act 1994. Their contracts terminate on the day fixed for the return of the writs for the next 
Legislative Assembly election. 

Term of government contracts allow an incoming government to renew contracts without 
running the risk of criticism for putting people out of work. The introduction of term of 
government contracts for media secretaries indicates recognition of the partisan and 
personal elements of the job. 
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Term of minister contracts, as used in some other states for media secretaries, take the 
process one step further, acknowledging the typically intimate working relationship 
involved. Term of minister contracts for media secretaries would mean they would 
become members of the personal staff of their minister rather than belong to a central 
media office. 

In addition to media secretaries, there are around 80 ministerial staff on term of 
government contracts, and a small number of mainly junior positions employed for the 
term of the minister. The majority of ministerial staff, among them a number of principal 
private secretaries, are seconded permanent public servants, not political or personal 
appointments. 

3.5.5 Recommendations 

1. Ministerial media secretaries should be engaged on a term of 
minister contract. 

2. Ministers should have a significant role in the selection of their 
media secretary. 

3.6 GOVERNMENT MEDIA TACTICS 

3.6.1 Issues for Consideration 

There are two general ways of operating as a media secretary. One is to be primarily a 
conduit for communication between the minister and the media, relaying messages 
between the two, drafting material for the minister's approval, but taking relatively little 
personal initiative. The other is a more active role, with the media secretary managing the 
flow of information to the media, answering some media queries for the minister and 
advising the minister on media strategy. 

Media secretaries routinely use tactics intended to maximise media attention given to news 
favourable to the government and to minimise scope for damage. Some tactical measures 
are considered by government to be standard public relations practice, such as timing 
announcements to suit media deadlines, providing the media with a regular supply of news 
i terns, drafting media releases and making statements that focus on the most positive 
aspects of the subject matter. On the other hand, some of the news management practices 
identified by the Queensland Electoral and Administrative Review Commission (EARC) 
are highly dubious. These include: 

• the selective release of newsworthy stories to nominated journalists; 

• refusal to communicate with sections of the media; 
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• leaking information for strategic purposes; 

• transporting selected free media staff at government expense; 

• deliberately releasing information at times unsuitable for media deadlines; and 

• releasing information of little importance, for publicity purposes. 

Although the WA Royal Commission did not directly inquire into the operations of media 
secretaries and the GMO, it expressed concern about 'the scope for abuse, by way of 
deception, disinformation and positive political manipulation that may attend a 
government's use of its own media officers' (1992: I 2. 7.3). Many would consider it 
inappropriate to spend public money to mislead, rather than inform, the public. 

3.6.2 Actions to Date 

Since the WA Royal Commission reported in 1992, there has been no major 
reorganization affecting the role or strategies of the GMO. In September 1995, a 
Communications Unit was added to the government information strategy. 

3.6.3 Public Submissions 

Mr Paul Murray, Editor of The West Australian newspaper, said at a Perth public hearing: 

I do not believe that press secretaries should be required by ministers to act in a political 
way. Ministers should do these political things personally ... 

He also suggested there was an adversarial relationship between political reporters and the 
GMO: 

My view is that people who go into political public relations have crossed over the other 
side and no longer have a place in mainstream journalism. Many political reporters in 
this town go to work each day to go to war and they feel that they are up against a 
significant adversary in the Government Media Office who try as hard as they possibly 
can to stop us getting to the truth, and I don't think that that is a good way for the press 
to operate in an open society, and I think there are major conflicts with governments 
funding those sort of activities. 

Mr Chris Hunt, Director of News at Channel 10, when asked at the Perth public hearing if 
his journalists went to war every morning, replied: 

Yes, they go to war every morning, but not with particular segments of the community. 
We go to war in the sense that there are many, many issues and many stories that perhaps 
we would like to cover in the event of a day but we have limited facilities to do it, so 1 
guess that's the daily war....I don't think that we are in mortal combat with the GMO on 
a daily basis. 
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Ms Amanda O'Brien, a government media secretary, in a written submission said: 

... rather than 'go to war' each day with the media as suggested by Mr Murray- I in 
fact spend my time chasing down information for them in answer to their queries. This 
includes many West reporters who I regularly spend time with explaining issues, giving 
them background information and then putting them in contact with the Minister if they 
need further comment. I do not believe the media and Media Secretaries are adversaries. 
I have a good relationship with the senior journalists in Perth, and I do everything 
possible to ensure they receive accurate information. 

Mr Barry Thornton, ataPerthpublichearing, commented on practices he thought it would 
be improper for ministerial media secretaries to engage in: 

... the most obnoxious practice would be to not disclose the truth. If a journalist asked a 
press secretary for some details on a particular issue and the media secretary was 
concerned that perhaps this was going to cause embarrassment or damage to their 
minister and then deliberately lied or misled the journalist to avoid that happening, I 
think that would be, in my view, the most serious thing that a press secretary could do. 

Mr Peter Rosendorff, in a written submission, supported media secretaries as being part of 
the political process: 

A media secretary is a political appointment whose aim is to put the best and most 
effective political "spin" on issues which affect first the government and the respective 
Minister. 

Mr Roland Paver, at the Albany public seminar, said: 

...it might be possible to confine immediate releases to administrative matters rather 
than political matters and if the government of the day wants to deal with political 
matters, wants to put out propaganda, maybe it should do it through its political party. 

Mr Dennis Lidington, in a written submission, stated that there were too many government 
media releases: 

[ am concerned about the amount of Media Statements, publicity Media Releases from 
local Government Ministers in our three weekly newspapers [in Mandurah], Tuesday, 
Thursday and Friday every week; time after time nearly 52 weeks of the year. [emphasis 
in original] 

There is no rationale for the numerous articles in the Mandurah Newspaper except as 
politically motivated propaganda! 

At the Fremantle public seminar, Mr Richard Goldsmith said government news releases 
were often deliberately delayed so that ministers could not be questioned: 
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[Government] Journalists would be made aware of information early in the morning for 
news shows closing in the afternoon or publications closing in the afternoon. The 
organizations which I represented were only told between 5.30 and 6 o'clock ... You 
would then not be able to find the minister to find out what he meant. You would not be 
able to find the staff. If you found the permanent staff they would say, 'Look, I'm sorry, 
I can't comment on it because this is now in the minister's office in the hands of the 
minister.' 

He also gave information on the leaking of a confidential submission: 

The permanent department or the minister's department, we are not quite sure which, 
leaked to a certain journalist key information out of our original submissions long before 
they were due to become public. 

Senator Andrew Murray, in a written submission for the Australian Democrats, submitted 
a list of practises which he thought would be improper for media officers to engage in: 

Failure of parliamentarians' staff to openly acknowledge that their role is 
primarily political 
Failure to quote on all media releases the person/s who compiled the information, 
the person/s who authorised its release, and the person/s who take responsibility 
for the release. 
Bans or exclusions on specific media outlets or journalists from general news 
briefings. 

• The spread of disinformation by 'plain paper' or other means. 
• The 'anonymous' distribution of confidential information. 

Misleading and mischievous 'background' briefings. 
• The suppression of relevant facts, and selectivity with intent to mislead. 
• Lying or being party to a lie. 

Breaches of the Journalists and Public Relations Codes of Conduct. 

Mr Rod Taylor, at the Wanneroo public seminar, commented: 

Government funded media people are purely buffer zones to protect ministers from 
ridicule and criticism. They produce well-worded, well-rounded nonsense to confuse 
people into believing that everything is all right. 

Mr David Alderson, at the Wanneroo public seminar, commented not only on what he saw 
as government media secretary bias, but on what he claimed was a free media reporting 
bias: 

Surely the government appointed journalists are going to have a bit of bias, but I have 
seen articles in the West Australian and a couple of other newspapers that I think, "My 
God, who is funding this?" ...they were so biased I couldn't believe it. 
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3.6.4 Analysis 

As the submissions we received indicated,journalists are constantly working at finding 
and uncovering newsworthy stories. Many journalists specialise in a particular area. If, by 
diligence and hard work, a journalist uncovers a story, it would be unfair to deny that 
person an exclusive briefing. Free transportation of journalists by aeroplane to a remote 
area might, in some circumstances, be necessary but on the whole should not be 
encouraged. Refusal by government to communicate with certain sections of the media is 
undesirable, as is the practice ofleaking stories to preferred journalists. 

Like all other public sector employees, media secretaries must be accountable through 
their minister to the Parliament and the people. An important aspect of such accountability 
is the manner in which media secretaries perform their duties. When they work for 
ministers or public sector agencies, media secretaries are not functioning as journalists in 
their true sense, although there may be aspects of journalism in the tasks they perform. 
Media secretaries are more aligned to communication. They form an important link in the 
communication channel between government and the people. 

For this reason, the journalists' code of ethics is not entirely germane to the work of media 
secretaries. It would be preferable to develop a specific code of practice to guide the 
behaviour and operating methods of media secretaries. The code should incorporate the 
high ethical standards and principles which underpin both the journalists' code and the 
ethical standards applicable throughout the Western Australian public sector. The code of 
practice should be tailored to the work media secretaries perform and assist them to 
reconcile the sometimes conflicting demands and responsibilities which go with the job. 

The code of practice should also deal in a forthright way with the ethical dilemmas 
confronting media secretaries, including such matters as offering free transportation to 
media journalists and orchestrating leaked material. The code should specify the duties 
performed for ministers which could be partisan and state that the principles of the public 
interest, transparency and accountability should govern media secretaries' behaviour in 
every instance. 

Public sector events taking place in remote areas are often of genuine public interest. They 
would not be covered by the news media unless one or more reporters accompanied 
ministers to the event. Free trips with ministers should be openly acknowledged and there 
must be no implied obligation to report the event in a manner favourable to the 
government. Most reporters can be relied upon not to do so but the public deserves to 
know that a free trip was provided by the government. We would hope that ethical 
journalists would mention the free trip in the final article. 

Media secretaries work for ministers who bear ultimate responsibility for information past 
to the media. Any tactics used to manipulate the media are the responsibility of a minister, 
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whether overtly sanctioned or passively tolerated. Relations with the media are the 
minister's responsibility, some aspects of which are delegated to the media secretaries. 

3.6.5 Recommendations 

1. A specific code of practice should be developed to guide the 
behaviour and operating methods of media secretaries. The code 
should: 

(a) specify the ethical standards expected of media secretaries and 
state that the principles of the public interest, transparency and 
accountability, are paramount; 

(b) specify that all government information and media releases be 
truthful, timely and complete; and 

(c) provide guidance to media secretaries on such matters as 
offering free transport to media journalists and orchestrating 
leaked material. 

2. All ministers, when taking office, should declare their support for the 
code of practice or stipulate any variances from it they propose to 
observe. 

3.7 ACCESS TO MEDIA MONITORING 

3.7.1 Issues for Consideration 

Governments routinely monitor the media to follow what is being said by and about them 
and the opposition and to check on the accuracy of government statements that are being 
reported. Although comprehensive media monitoring is a politically neutral process, the 
information it provides can be used for partisan purposes. The best known example of this 
was the National Media Liaison Service (NMLS), the previous Commonwealth 
Government's public relations and media monitoring organization. When he appeared 
before the Senate Estimates Committee Don 5 October 1989, the Director of the NMLS 
admitted that transcripts of material that were embarrassing to the Opposition, and printed 
on plain paper that gave no indication of their source, were regularly circulated to the 
Canberra press gallery. 

The media monitoring unit collects only public information. The same information is 
available to everyone. But the government uses public funds to collect and assemble, in 
one central location, virtually all of the news disseminated by print and electronic media, 
of interest to Members of Parliament and seniorpublicsector officials. Few organizations 
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and no individuals have the time and resources to do so. This means the collective body of 
media coverage can be used as a weapon by government to achieve partisan advantage. 
The issue arises as to whether public funds should be used for such a purpose. 

3.7.2 Actions to Date 

There has been little change to the GMO media monitoring function since the WA Royal 
Commission reported in 1992. 

3.7.3 Public Submissions 

At a Perth public hearing, Mr Nigel Wilson provided information on the commencement 
of media monitoring: 

In the run up to the 1980 election the then press secretary to Sir Charles Court, was a 
gentleman by the name of Tony Wharton. Mr Wharton proposed establishing a media 
monitoring unit which had the sole role of providing a transcript service of radio 
appearances by members of the opposition and with the sole aim of allowing the 
government to have a quick response. Sir Charles endorsed that ... and that was the 
formation of what was the government media monitoring unit. 

Mr John Arthur made the following submission at a Perth public hearing: 

The monitoring unit ought to be transferred from the Government Media Office to 
Parliament. I would see it as a cost-saving as well as a more accessible and accountable 
operation by doing that. There is duplication between the library at Parliament as well as 
the library and monitoring section of the Government Media Office. Media monitoring at 
the Government Media Office operates a monitoring service from 4.30 am until midnight 
every working day. It operates a skeleton staff over the weekends. It has a media 
clippings service. It has audio and videotaping of numerous programs. 

Senator Andrew Murray of the Australian Democrats suggested, in a written submission, 
that tax funded media monitoring should be made widely available: 

... not only should MP's have equal access but so should the media and all taxpayers. 

3. 7.4 Analysis 

In Western Australia, the Media Monitoring Unit(MMU)is part of the GMO. It has a staff 
of 11, including a coordinator, and monitors newspapers, radio and television. 

The MMU records all news and current affairs radio programs on audio tapes. Transcripts 
are subsequently made of potentially controversial statements, including any made by the 
opposition and other non-government Members of Parliament. The MMU does not 
routinely transcribe a radio statement by a minister, but will make tapes available on 
request. 
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Ministers have ready and direct access to any material monitored and any special requests 
are given high priority. Other Members of Parliament, and government agencies, gain 
access to the MM U indirectly, through the Parliamentary Library. Since the Parliamentary 
Library has its own newspaper monitoring service and makes videotapes ofrelevant 
television programs, most of its requests are for statements made on radio. A daily 
summary of radio news items is provided to the Parliamentary Library, with a note 
indicating the items for which transcripts have been prepared and are available. Although 
the MMU does not prepare special transcripts in response to requests put through the 
Parliamentary Library, audio tapes can be made available. The principal problem appears 
to be the amount of time it takes for a transcript or audio tape to be delivered to the 
Parliamentary Library. This is reported to be an average of two days. 

The public interest will be served if all Members of Parliament and senior public officials 
have timely access to the entire range of material assembled by the MMU. With modern 
communications technology, there is no reason why all monitored material cannot be 
distributed, immediately it is coJlected, to all public officials with a need for it. Press 
clippings can be distributed by broadcast facsimile and transcripts by electronic mail. In 
the very near future, these media, radio and video will be available to all subscribers in 
digital form. If public funds are to be used for media monitoring, costly duplication of the 
activity cannot be justified. It is important that all users receive the information in a timely 
fashion. 

The GMO provides the Parliamentary Library with a bundle of media releases 
approximately once per week, as does the opposition media secretary. Government media 
releases are also faxed immediately to the Library on request, but Members of Parliament 
are not in a position to request a release unless they are aware of its existence. It is in the 
public interest for both the government and opposition to provide media releases routinely 
to the Parliamentary Library at the same time as they are circulated to the media. 
Transferring media monitoring to the Parliamentary Library is an administrative matter 
not related to the question of what is being monitored and how it should be distributed. 

3.7.5 Recommendations 

1. The results of publicly funded media monitoring should be 
immediately available to Members of Parliament. 

2. Both ministerial and opposition press releases should be lodged in 
the Parliamentary Library on the day of release. 
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CHAPTER4 RESPONSIBILITY AND REGULATION 

4.1 QUALITY OF GOVERNMENT INFORMATION 

4.1.1 Issues for Consideration 

The WA Royal Commission expressed concern about the potential for information 
released by government media units to be politicised: 

Government and its agencies ...have a responsibility to communicate information to the 
public about the issues, affairs and practices of the day. Inevitably, there will be a 
political dimension in that communication. There is no clear line between information 
and propaganda. Therefore, some constraints are necessary. ( 1992: II 2. 7 .2) 

There may be anumberof persons involved in the preparation of the information 
presented in a ministerial media statement: the public servant who provides it to the 
minister's office, the minister's media secretary, the minister, the Director of the GMO, or 
the Premier. To ensure accountability it may be necessary for media information to be 
directly linked to those responsible for its preparation and presentation ensuring an 
effective chain of accountability. 

This accountability may have to cover any medium in which government information is 
published, including the Internet. The Internet is a global computerised communication 
system which allows information to be disseminated free of any independent media check, 
pro bing or criticism. 

4.1.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

4.1.3 Public Submissions 

At a Perth public hearing, in answer to a question as to whether a media secretary puts a 
gloss on statements coming from their minister to show the minister in the best light, Mr 
Barry Thornton, Director of the GMO, said: 

Perhaps we should understand the process first. The statements that media secretaries put 
out aren't expected to be the definitive sort of story ... Obviously we would highlight the 
particular message that the government wants to put out, but that doesn't mean to say 
that that's the end of the process. All media releases are accompanied by contact 
numbers for the media secretary and a minister, if he happens to be in the country or out 
of town, where he can be reached. We see the press release as really just the first stage of 
the process, so we don't expect with a media release that we will not get calls from the 
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media who may want to expand on the story or find out more detail. We don't assume 
that everything we put out is all the information that the media may want, but we also 
realise that to write 10 pages of a media release just to make sure that you have covered 
every fact is not a practical proposition. 

He also explained: 

All media releases are distributed to the media via the Government Media Office. We 
have a central dispatch area where the media statements are formatted into a standard 
form and they are faxed out to whichever particular media the press secretary may want 
but before that process is completed, I always read every press release before it goes out. 

Mr Thornton saw the role ofthedirectorofthe GMO as being a managerial role rather 
than an editorial one: 

... it's a combination of things .... I check it for obviously standard of writing and the 
basic sort of grammar requirements of writing and I also check to make sure ... the facts 
that they have put in there, if I have a query about them, are accurate. If I feel that they 
may have got a figure wrong or a fact wrong, I will ring them just to double-check and 
make sure it's accurate. So in a sense it's a newspaper-type operation. 

At a Perth public hearing, Mr John Arthur saw the functions of media secretaries being 
different from those of the free media: 

... a view that's shared by a lot of journalists is that there is a different function ... [J]t's 
an adversarial function... One lot is trying to promote a government or an opposition; the 
other lot is trying to get to the truth... 

Mr John Mcllwraith had a different viewpoint, at a Perth public hearing: 

I think the debate about whether they have a political or just information distributing role 
is fairly pointless because I don't know any press secretary who would knowingly put 
out information that damaged his minister and while that doesn't necessarily mean he 
has got a party political function, it certainly means that he has got a very serious 
responsibility for ensuring his minister's survival, which in turn leads to a political 
function. 

... I believe governments have a legitimate need to disseminate information and they 
have a right to put in place procedures for dealing with press inquiries ...[I]t's clearly 
not possible within the Australian system to remove politics from the process of 
government, but this doesn't mean that you cannot limit the political game playing at the 
taxpayers' expense of press secretaries. 

Mr Mcllwraith went on to say: 

Media secretaries I think are very valuable in that they wi II often quickly reach a 
minister or ... an official that you are not aware of and, as you know ... speed is very 
important and sometimes press secretaries who trust you will say, 'Talk to the XYZ 

76 



Commission on Government Report No. 4 
July I 996 

official in the XYZ department. I will ring him and tell him he can talk to you safely.' 
Now, that's an ironic statement but some journalists, they won't know, won't necessarily 
be unethical but they just don't know them. 

At the Karratha public seminar, Mr Roderick Crofts said: 

I believe that if you' re going to write your name to something you tend to keep it more 
accurate Accountability only comes by that method. 

Mr Athol Smith, at the Gerald ton public seminar, said: 

You get what government wants you to get and what the proprietor of the newspaper 
wants you to get, basically you have to make allowances for that. 

Mr Brett Busby, at the Armadale public seminar, said: 

If [ministerial media secretaries] hold their job by ministerial appointment and if they 
have the role of releasing information from the minister then surely the minister should 
be held directly responsible for any information that the people convey, and there should 
be some disciplinary recourse against the minister directly. 

Senator Andrew Murray, in a written submission for the Australian Democrats, said: 

...the Australian Democrats have recommended that all media releases by government or 
politicians should record the names of the person/s who compiled the information, the 
person/s who authorised its release, and the person/s who take responsibility for the 
release. In addition, if an oral statement is made on anyone's behalf the person making 
that oral statement must be quoted by name. Moving from anonymity to a public 
responsibility will likely result in these persons taking the maximum care to ensure the 
accuracy of what is produced or disseminated. This proposal is an essential step in 
accountability. No more faceless people manipulating the news let us know who the 
manipulators are! 

Ultimate responsibility must rest with the responsible Minister. Every media statement 
should go out with the Ministers name on it taking responsibility for it, the CEO's 
authorisation if it was required, and the compiler's name on it. 

A media release by a politician which is untrue should be punishable to the same degree 
by Parliament, as is lying to Parliament. 

Senator Murray thought that there should be further verifications of government 
information standards rather than relying solely on the commercial media: 

Plainly, a regular sample system of review or audit of procedures, practices, quality and 
accuracy is necessary, which would need to be independent. Possibly the 
Communications Unit could have such a role. It is wrong to require that verification of 
standards and performance be virtually the sole responsibility of the public and the 
commercial media, as it is at present. 

77 



Chapter 4 
Responsibility and Regulation 

Mr Peter Waddell, at the Armadale public seminar, thought ministers should be 
accountable for press releases: 

... the real responsibility should be placed squarely on the shoulders of the minister. 

... where a minister was found to have misled or lied he was stood down. Now ... they 
don't seem to abide by that system. Perhaps it needs to be written into law that once they 
have lied or misled the public or the parliament they should be required to stand down. 

Ms Rebecca Wood, at the Wanneroo public seminar, also commented on accountability 
and the free media: 

With reference to accountability, it also depends on the relationship between the media 
and the incumbent government. During the Burke times the media was in Burke's pocket 
and it was a very close relationship there so that anything that was released was given 
good play in the media. It seems that now there seems to be a more healthy relationship 
where they are swearing at each other so there is probably a bit more accountability 
there. But in times when you have a government who is very in tune with the West, dare 
l say, then what kind of provisions are going to be in place to stop that relationship 
distorting everything that comes out anyway? 

4.1.4 Analysis 

A written media statement enables the government to provide information to a wide range 
of media outlets. In the case of a major announcement, it is used as an adjunct to a 
ministerial press conference.Journalists are invited to address any queries arising from a 
statement to the minister through the media secretary. Ministerial media statements are 
drafted for the minister by the media secretary, often on the basis of information supplied 
by a senior official or public affairs officer in the relevant government agency. They are 
issued by the GMO in the minister's name and only with the approval of the minister and 
the Director of the GMO. The minister is ultimately responsible for the accuracy of the 
media statement, although the Director of the GMO checks all statements on behalf of the 
Premier for any inconsistencies. 

Some media secretaries occasionally make oral statements to the media in the minister's 
name. It is assumed when they do so that it is with the minister's authority, and that it is 
the minister who is ultimately responsible for what is said. This can place a heavy and 
unfair burden on the media secretary. Media secretaries may provide fact sheets or 
briefing notes to the media: these are not usually controversial and do not necessarily 
require the specific approval of the minister or the GMO. 

A recent innovation is the provision of public access via the Internet to the GM O's weekly 
digest of ministerial media statements. The media statements are linked to the Cabinet 
Page on the Internet. In addition, many government agencies are publishing a wide range 
of material on the Internet. Direct communication to the public precludes media scrutiny 
of the government's message. In 1995, the Information Policy Council issued a policy 
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identifying agency responsibilities, including the obligation to maintain the currency and 
quality of information published and to exercise a duty of care. 

There should be no ambiguity about who is responsible for information released from the 
public sector. The name of the person responsible should be clearly stated on the media 
statement or document released. Government press statements routinely include the name 
or names of persons to contact for questions or further information. This is necessary but 
not sufficient. The material released should also state the person responsible for its 
content, accuracy and completeness. 

4.1.5 Recommendations 

1. For the purpose of accountability, any government publication or 
media release in any medium should be attributable to a minister or 
official. 

2. Where a government department or agency publishes information on 
the Internet, the person who authorises the information should be 
identified and held responsible for ensuring the content is accurate 
and non-partisan. 

4.2 MEDIA ACCESS TO INFORMATION 

4.2.1 Issues for Consideration 

The electronic and written media are sources ofinformation for the public on executive 
government. Not only do the media transmit information, but they have the ability to 
query the line being taken by the government. By seeking independent and contrary views, 
journalists can expose to public view any inconsistencies or omissions in the 
government's message, and any questions that they raise.To governments the risk of 
being caught out may be a powerful incentive for candour and accuracy. 

The extent to which the media can detect shortcomings in the information provided to 
them is dependent on an umber of interrelated variables. They include: 

• the completeness and accuracy of information provided to them; 

• the ability of the media to question and determine the facts related to news stories; 

• ready access to ministers and CEOs; 

• the news and entertainment objectives of the media organization; 
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• the enthusiasm and resources that a media outlet can dedicate to newsworthy items; 
and 

• the demand from the public for accurate and relevant reporting of government and 
opposition proposals and initiatives. 

To accurately and fairly carry out their reporting responsibilities, representatives of all 
media news, at Commission public hearings in Perth, requested greater access to written 
government information and documents, greater access to chief executive officers and 
ministers, and greater accuracy in media releases. In addition, they considered the GMO 
and media officers should be less concerned with putting a favourable spin on media 
releases, and more concerned with reporting facts. 

It may be in the public interest for government to facilitate the capacity of the media to 
obtain information. Freedom of information legislation, for instance, has been a major 
breakthrough, particularly by providing large volumes of information in a timely and cost 
efficient manner. Some improvements in freedom ofinformation administrative 
procedures might also be considered desirable because greater FOI access allows the 
media to detect shortcomings in the in formation provided to them by government media 
services. 

It may be that some people think it is the responsibility of government to provide accurate 
audited information, and consider it is not the responsibility of the media to have to 
continually investigate and pursue press secretaries and ministers for the truth. Should the 
media and the public be entitled to accept government media releases at face value and 
should they be able to assume that a ministerial statement tells the whole truth? 

4.2.2 Actions to Date 

Since the WA Royal Commission reported in 1992, freedom of information legislation has 
been proclaimed in Western Australia. 

4.2.3 Public Submissions 

At a Perth public hearing, Mr Howard Sattler, a radio journalist from 6PR, commented on 
access to ministers: 

We also find that media secretaries often make decisions not to grant interviews with 
ministers or deny debate with opponents on issues, either political opponents or 
community opponents, without the minister's knowledge. We have found on several 
occasions where the minister wi II not be aware that the media secretary has decided that 
there won't be an interview or they won't come on with someone with an opposing view. 
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Mr Sattler also commented on the role of the media: 

I believe that so far as free media is concerned we have a unique opportunity to expose 
shortcomings in government information, if there are shortcomings, because opponents 
and the community can question government representatives and I often wonder why 
there is an inclination of media secretaries to withhold ministers or department heads 
from debates and talk-back if they really have a handle on their subject or whether they 
are really confident that there is something positive here for the community. 

At a Perth public bearing, in answer to a question as to whether he would assume that a 
media statement from a ministerial press secretary were true, Mr Chris Hunt, News 
Director at Channel 10, replied: 

You would hope so, but I think, to be fair ... you shouldn't assume anything in this 
particular industry. We would assume that it would be truthful, but that it hadn't 
necessarily covered the whole truth. lt may have excluded particular things which are 
relevant to that issue. If the implication of that is that there are deliberate untruths in it, 
then there should not be under any circumstances. 

In relation to a question 'as to whether omission was part of the business?' Mr Hunt said: 

I guess that is so. I mean, by avoiding issues and putting various spins on it, yes, 
omission, as you say, can be distorting. We shouldn't assume ... for the purposes of 
talking about the GMO, that it is the final contact between the government and the public 
who consume news, of course, and it is up to news organizations to maintain the same 
sort of standards as they do on any news story, no matter what the source. 

Regarding impediments to receiving government information, Mr Hunt said: 

There have no doubt been obstructionist attitudes from people who simply think we 
shouldn't be inquiring down that particular line, but I guess that's just the cut and thrust 
of the day's news. That's one of the things you come up against and experienced news 
operators learn how to break through those barriers. 

Mr Dan O'Sullivan, a former editor of The West Australian newspaper, made the 
following comments at a Perth public hearing: 

Quite clearly busy ministers need the assistance of press secretaries and media advisers. 
The justification is to provide a stream of information to the public the public who... 
are the stakeholders in government, and there is no doubt... that without press secretaries 
there would be a lesser stream of information. 

The point is, is the stream of information pure and clean or is it a polluted stream? 
Unfortunately the answer in my experience can only be that it is polluted and the press 
secretary or media officer is inevitably involved in deception, as well as conveying facts 
and small achievements by government or by ministers are inflated into major triumphs. 
The big issues that tend to embarrass governments or individual ministers are played 
down. 
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Mr O'Sullivan also said, in relation to the Australian Journalists Association code of 
ethics: 

I think importantly the press secretary can't be seen as a journalist carrying out the 
journalists' craft and bound by the journalists' obligation to report facts, to uncover 
truths and to see the prime duty of the journalist as being to the public. It may well be 
that a great many journalists fall down on these principles, but at least the principles are 
recognised as being the ethical requirements of the journalist. 

Mr O'Sullivan considered a newspaper should check the accuracy of press releases: 

The newspaper is responsible and it's not sufficient to say, "Well, we believed it because 
someone told us." There is an obligation upon the newspaper, an obligation upon the 
journalist to attempt to determine the truth and therefore to make further inquiry. For 
example, if... a minister ... stands up and makes a statement, a reporter listens to the 
statement, it would certainly be enough to say, "The minister said", but there is some 
difficulty with accepting a press release which says that a minister said. It may or may 
not be accurate. Frequently press releases of this kind inaccurately convey what was 
actually said. 

Ms Joan Walton, at the Bun bury public seminar, said: 

I would like to see the media be more accountable for what they publish. People today 
are very influenced by what they read ... 

Mr John Styants at the Mandurah regional seminar considered newspapers sensationalised 
information: 

Any government of the day is very conscious of its public perception and is seeking, of 
course, always to convey itself in a positive way ... Newspapers have a different position. 
They are there to sell newspapers and as a reflection of both the print and the other forms 
of media they wi II sensationalise whatever they can find. 

At theKununurra public seminar, Ms Kerry Worth thought theGMOrnadethefree press 
lazy: 

I think what the GMO...have done is make the free press very lazy. I am not 
generalising. I have seen [information] go out that I think, "Please ask the questions," 
and they don't ask the questions. I see it printed and I think what do you read between 
the lines? 

Mr Andrew Pheasant, at the Karratha public seminar, saw the roleofthefreemediaasa 
check on the activities of the GMO: 

... government media offices have grown up because politicians have not trusted the 
media to present information in the way that they would like it presented. When we go 
back to the WA Inc Royal Commission, of course, the press come in for a lot of 
criticism for not exposing some of the things that were going on. I think part of the 
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problem that we saw there was because this filtering process was taking place and the 
independent scrutiny of government by an independent media was not taking place 
because the media was accepting the veracity of the media releases that were coming out 
of government media offices. 

4.2.4 Analysis 

Governments present information in a way which maximises their image and conversely 
they downplay unfavourable information. Newspaper reporting ofinformation includes 
considerations of space, reader interest, editorial initiative, and commercial issues of 
market share and profitability. Similarly, television and radio have commercial limitations 
on news reporting and the investigations of the truth and accuracy of government news 
releases. The media have performed a valuable service in detecting and reporting wrong 
doings in government but they are commercial organizations with financial and 
commercial constraints and they do not have a legal obligation to act as a watchdog on the 
information output of government. It is most important that the limited news resources of 
the free media be used as effectively as possible. 

Freedom of information is vital to the media's ability to check government information. In 
Report No. 1, the Commission on Government recommended improvements to 
information access, namely a public interest test, avoidance, confidentiality and 
application methods. Of particular concern are comments by the media that some media 
secretaries are involved in the administrative process of granting access and/or interviews 
to public officials. In addition, the commonly put viewpoint from the GMO and many 
media secretaries that a certain degree of spin can be placed on media releases, or that 
omission ofinformation is justifiable, creates a climate of suspicion from the media and 
both of these practises should be discouraged. 

We believe that recommendations for a code of practice for media secretaries and the 
GMO will overcome many difficulties described by the media. 

4.2.5 Recommendation 

1. The free media should be granted access to timely and accurate 
information to allow it to perform its role as a check on both the 
government and the operation of its media officers. 

4.3 CODE OF PRACTICE AND DUTY STATEMENT 

4.3.1 Issues for Consideration 

Ministerial media secretaries have a complex role that involves aspects of journalism and 
public relations. They are expected not only to assist the minister in disseminating 
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information to the media and answering their queries, but also to present the government 
in the best possible light. Conflicts arise from time to time between these aspects of their 
role. 

There is ambiguity about the extent to which the role is political. Some media secretaries 
believe that their role cannot be performed adequately unless the media secretary (who 
may or may not be personally committed to the party in power) participates without 
restraint in promoting the government's prospects of re-election. Others, while accepting 
that there is inevitably a political element in their work, perceive their role primarily as a 
professional one: they are prepared to utilise their journalistic skills to the full on behalf of 
the government of the day but draw the line at any involvement in policy advice or 
partisan activities. 

In addition, media secretaries have a set of multiple responsibilities. They work closely 
with a minister for whom they typically develop strong personal loyalty but they operate 
within parameters set by the Premier, who employs them, and the Premier's 
representative, the Director of the GMO, to whom they report. In a sense, they have dual 
responsibilities: a media secretary is required to meet the minister's requirements while 
remaining answerable to the Director of the GMO for attending to the interests of the 
government as a whole. 

Media secretaries also have professional responsibilities as journalists. Most current media 
secretaries are members of the Media, Entertainment and Arts Alliance (MEAA), and are 
formally bound by the Australian Journalists Association's Code of Ethics. There is a 
widely held view that neither the current code nor the revised version recently released for 
consideration are compatible with the public relations aspect of the media secretary's role. 
Both the current code and the revised version, for instance, require the disclosure of all 
essential facts, which a media secretary may not be in a position to deliver. Finally, the 
WA Royal Commission refers to the need for the GMO to have 'an informed appreciation 
of their public responsibilities' (l 992: II 2. 7.4). 

Media secretaries do not have a formal duty statement. Their contract of employment 
requires them to perform duties as specified by the Premier or their minister. They receive 
little, if any, training, and as yet do not have an appropriate code of conduct. Without a 
duty statement it is very difficult for a media secretary to know precisely what role they 
are expected to carry out. In addition, while media secretaries may not need media 
training, they may need training about our system of government. 

Government departments and agencies often have public affairs units to assist in 
information dissemination. Staff employed in these agencies have duty statements or 
written contract specifications. Does this documentation provide sufficient control and 
accountability for public affairs officers activities? 
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4.3.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

4.3.3 Public Submissions 

Mr John Arthur, a former Director of the GMO and now Director of the Leader of the 
Opposition's Office, submitted, at a Perth public hearing: 

In talking about a code of conduct for media secretaries, it is also important to consider a 
similar code of conduct for people who may seek to influence media secretaries, such as 
political apparatchiks working in the premier's and ministers' officers, because my 
experience is that media secretaries often see their role simply as messengers, but they 
sometimes come under some pressure to produce material of a particular slant by people 
who are political appointees. 

At a Perth public hearing, Mr Howard Sattler, a radio journalist from 6PR, submitted that 
media secretaries: 

... because they are representing ministers or heads of departments, they should have the 
same codes of conduct as those people concerned and in election campaigns it seems to 
me that the government media office should be barred from party-political work but 
ministerial secretaries logically are going to be generators of political statements so we 
just accept that. We don't question that. We simply question the people who are 
ultimately responsible for it and the same with the opposition media staff. 

Mr Barry Thornton, Director of the GMO, said at a Perth public hearing: 

I'm a bit ambivalent about duty statements because you can have them but do they 
actually mean anything? I'm not sure about that. Codes of conduct I think they 
probably should be in place but again how do you then monitor them and keep them? I 
think the really important question in that area is getting proper training for new recruits 
to the Government Media Office or into the government system ... to try and educate 
young people particularly, and perhaps some older ones, as to the system and how it is 
supposed to work and the rights and wrongs and where the line of demarcation falls. I 
think if that is not in place it should be; but duty statements, if people want to breach 
them, are not going to be, I don't believe, that effective anyway. 

At a Perth public hearing, Mr Paul Murray submitted: 

J believe press secretaries need a code of conduct to cover their activities, as much to 
protect them as to stop the manipulation of the media and I think we need to ask 
ourselves a question: do taxpayers employ press secretaries to lie and hide information 
and obstruct the proper workings of the press? 

Many of the press secretaries in government employment are covered by the [Media, 
Entertainment and Arts Alliance] as their union and everyone in the MEAA works under 
a code of ethics of which Jam sure you are familiar. One of the points of that code of 
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ethics is that people who fall under it must disclose all essential information. Clearly 
there is a major conflict with that code of ethics with the operations of press secretaries 
in the GMO at the moment. 

I think a duty statement would go hand in hand with a code of conduct. I mean, you 
would have the duty statement first, which would give them their daily objective, and 
then the code of conduct, how they should carry out their activities to get to the aim. 

In a written submission, Mr Des Pearson, the Auditor General, considered accountability 
of the GMO and media secretaries could be improved: 

... media secretaries lack a duty statement and a job related code of conduct, both of 
which would assist in clarifying their role and establishing the bounds of their 
responsibilities. 

Mr Chris Williams, at the Bun bury public seminar, said: 

I agree with the proposal for clear duty statements and for the codes of ethics. I think that 
it is important that the government media officers be made accountable in the same way 
that public servants generally are made accountable ... 

Ms Pam Lewington, at the Gerald ton public seminar, said: 

When a person is employed ... there is certainly a need for a duty statement so that there 
is a clear understanding between the employer and the person taking on the new position 
exactly what it is that they will be undertaking, particularly if they are drawing wages. 
They need to know what they're being paid for. 

Mr Rodney Botica, at the Kalgoorlie regional seminar, commented on the difference 
between executive and political information and the need for separation: 

I believe there needs to be a separation of the executive business of government versus 
the political business of government. I think you need media liaison people who deliver 
the executive part of government business and have a code of ethics which deals with the 
presentation of government business versus a separate code of conduct and ethics for the 
presentation of political issues and political matters. 

In a written submission, Ms Amanda O'Brien, a media secretary, said if a code was 
drafted for media secretaries, political activities should not be included as duties: 
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The media secretaries themselves, through Mr Chris Smyth, Branch Secretary of their 
professional association, the Media Entertainment and Arts Alliance, submitted that their 
role was to: 

... write press releases, prepare articles for government publications, liaise with ministers 
and their staff over announcements, advise on the likely response from the media and 
liaise between media and government officers on individual queries from the media. 

Writing generally about the duties of ministerial media secretaries, Mr Smyth submitted: 

Media secretaries do not work for back-benchers and are not involved in the 
constituency, party-political or personal matters of ministers. Any questions of this 
nature are forwarded to ministers for their direct response. It is difficult for media 
secretaries to avoid media questions of a party-political nature, given the important role 
that senior politicians like ministers play in their parties and given that none of the 
parties have PR officers to deal with party matters. Media secretaries help the media 
with such queries to the extent of passing the queries on to the minister, but never acting 
as official spokesperson as they may do with matters of government. 

He recommended: 

Prescribe the lines of authority to the minister or GMO in the job description. 

• Develop a written job description for media secretaries. 
• Prescribe in the job description the demarcation between government work and 

other matters like party political, constituency and private matters of ministers. 
Prescribe that no work shall be done for back-benchers or Parliamentary 
Secretaries. 

• Retain the current arms length from the creation and development of policy and 
government strategy. 

4.3.4 Analysis 

Media secretaries work exclusively in the premier's, ministers' and leader of the 
opposition's offices. Government departments do not employ media secretaries but they 
do employ journalists to help them communicate with the public, both directly and 
indirectly, through the media. Where communication is amajorfunction of the agency, 
there is usually a unit dedicated to the purpose; most commonly, its title will be 
'Communications and Public Relations', 'Corporate Communications' and 'Community 
Relations'. The manager of a public affairs unit reports either directly to the chief 
executive or through a senior executive such as the head of corporate services. 

Public affairs involve a mix of activities, including publishing, advertising and organizing 
promotional events as well as media liaison work ( drafting media releases and speeches, 
responding to media queries, arranging interviews, planning media strategy). There are 
more than 50 public affairs units connected to the Government of Western Australia, 
employing about SO journalists, either under contract or as permanent public servants. In 
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addition, a growing number of agencies use the services of journalists on a consultancy 
basis. 

Public affairs journalists employed in departments do not get involved in partisan matters 
and do not write or provide partisan press releases. They are controlled by departmental 
mission statements, corporate plans, communication plans, codes of conduct, and by duty 
statements or written contracts of employment. Ministerial media secretaries do not have 
departmental controls or, employment conditions and criteria which apply to them. 

For members of the public demanding accountability and media secretaries seeking 
practical guidelines as to what their role is, the present system can be improved. There is 
little in the way of formal induction or training to prepare new media secretaries for the 
role. Media secretaries do not have a detailed duty statement (a written statement that 
specifies the job requirements) and no specific job-related code of conduct. While a 
submission from the media secretaries themselves did provide a list of duties that are 
carried out, these duties have been established by custom and practice without formal 
recording in a duty statement. 

Media secretaries who are members oftheMediaEntertainmentArtsAlliance are pledged 
to stand by their fellow members in observing and enforcing the Australian Journalists 
Association (AJA) Code of Ethics. This Code is appropriate for a journalist employed by 
news organization which is seeking and reporting news. Its terminology is not appropriate 
for ministerial media secretaries. For instance, media secretaries are employed by the 
Premier and responsible to him and their minister. The AJA code does not cover that 
situation in terms of who controls the work of the media secretary, nor does it cover the 
situation of AJA judiciary committees looking at issues connected with the code. 

Section 2l(b) of the Public Sector Management Act 1994 requires the Public Sector 
Standards Commissioner: 

...10 establish codes of ethics setting out minimum standards of conduct and integrity to 
be complied with by public sector bodies and employees, and monitor compliance with 
those codes. 

A code of conduct sets out standards of behaviour derived from broad ethical values. Such 
a document serves two functions: on the one hand, it provides employees with guidance 
about what is and is not permissible; on the other, it serves as the basis for disciplinary 
action when a violation occurs. The development of a Code of Ethics to cover the entire 
public sector has recently been completed. The Public Sector Standards Commission will 
assist government agencies in the preparation of codes of conduct that are relevant to the 
agency and consistent with the code of ethics. The preparation process will involve all 
agency staff and include wide consultation. 

Although most media liaison officers in public affairs units are journalists, and therefore 
have a similar professional background to that of media secretaries, they are public 
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servants with a single line of responsibility to the chief executive of their agency and 
perceive their role as being politically neutral. They should be covered by their agency's 
code of conduct. 

4.3.5 Recommendations 

1. All media secretaries and media officers employed by the 
Government Media Office should be bound by a code of practice. 

2. Ministers should be responsible for the truthfulness, timeliness and 
completeness of their media releases and each media release 
should: 

(a) bear the name of the minister who accepts responsibility for the 
release; and 

(b) in the case where a release does not originate with a minister, 
bear the name of the person who accepts responsibility. 

3. All ministerial media officers should have a written job description in 
the form of a duty statement. 

4. All ministerial media officers should receive specific training as to 
their role, conduct and responsibilities, as well as to our system of 
government. 

4.4 REPORTING AND PARLIAMENTARY SCRUTINY 

4.4.1 Issues for Consideration 

Little detailed information is published about the GMO and more openness might do much 
to dissipate suspicion about the costs and operations of government media services. The 
1993-94 Annual Report of the Ministry of the Premier and Cabinet provides a summary of 
functions and a table showing the number of media statements released in the preceding 
three years. The 1995-96 Program Statements (Budget Paper No. 6) provide, under Sub 
Program l.2 (Communications) of the Ministry, the number of full-time equivalent staff 
(FTEs) for the GMO in the preceding year and estimates for the current year, as well as 
the total budget. Excluded from these figures are the number and cost of media secretaries, 
which are absorbed under Sub-Program 2. 3 (Support to Ministers and Leader of the 
Opposition). 

Because government media activities may be partisan, consideration might be given to the 
annual tabling in Parliament of details of staffing and expenditure, including entertainment 
expenses. This would allow for periodic scrutiny by a parliamentary committee of the 
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costs and operations of government media services. The task could be assigned to the 
Public Administration Committee recommended for the Legislative Council by this 
Commission in Report No. 2, Part 2. 

4.4.2 Actions to Date 

There have been no significant changes in the current reporting requirements since the 
WA Royal Commission reported in 1992. 

4.4.3 Public Submissions 

Mr Frank Devine submitted, at a Perth public hearing, that the operations of the 
Government Media Office should be subject to parliamentary scrutiny: 

... committee study, and the calling of evidence the way committees do... should be 
regular so that each year parliament has as much detailed knowledge as it wants [about] 
how the information officers have conducted themselves. 

In a written submission, Mr Des Pearson, the Auditor General, suggested: 

• that detailed information about GMO staffing and expenditure be tabled annually 
in Parliament; 
there should be periodic scrutiny by a parliamentary committee of the costs and 
operations of government media services; and 
the task should be assigned to the Public Administration Committee recommended 
by the Commission on Government. 

The absence of such mechanisms represents a gap in accountability. Given the growing 
use of the media by governments, and the resulting increased capacity for governments 
to inform and influence the public, greater scrutiny of publicly funded media activities is 
both necessary and highly desirable. 

Senator Andrew Murray, for the Australian Democrats, put that periodic parliamentary 
scrutiny of media operations was important. In a written submission he said: 

[Media] operations are probably of more concern than costs. Propaganda is the other side 
of information. Secrecy and concealment are always dangers. 

At the Broome public seminar, Mr John Martin supported annual reports: 

I support an annual report, but not just the expenditure. I would like to see something 
like profiles ... in that annual report ... 
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4.4.4 Analysis 

Although questions are asked in Parliament from time to time, there appears to have been 
little systematic scrutiny by parliamentary committees of the operations of the GMO or of 
public affairs units in government agencies. There are at present several parliamentary 
committees whose terms of reference would permit monitoring of government media 
services. It may be that there is no perceived need to undertake such a task, or insufficient 
time. Alternatively, government dominance might be responsible for the lack of interest 
shown by some committees. 

The Commission on Government has recommended the establishment in the Legislative 
Council of a Public Administration Committee 'to inquire into and report to Parliament on 
matters of public administration relating to the probity, efficiency and effectiveness of the 
entire public sector' (Report No. 2, Part 2, Recommendation 115). Such a committee 
would be well suited to the scrutiny of government media services. 

4.4.5 Recommendations 

1. Any central media office should meet all the accounting/reporting 
requirements of the Financial Administration and Audit Act 1985. 

2. The Legislative Council Public Administration Committee (proposed 
by the Commission on Government in Report No. 2, Part 2, 
Recommendation 115) should be given responsibility for monitoring 
the activities and expenditure of any: 

(a) central media office; 

(b) communications unit; and 

(c) public affairs unit. 

4.5 ELECTION CAMPAIGNS 

4.5.1 Issues for Consideration 

Government media organizations provide a significant advantage to the incumbent 
government, even if their activities remain within the bounds of information dissemination 
and image promotion. If government media staff become directly involved in partisan 
campaign activities, they become an important tactical weapon. Although it is often 
claimed that government media employees can maintain a non-partisan role at election 
time, Parker(l990) reports thatduringthe 1987 and 1990 Commonwealth election 
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campaigns, the director of the Commonwealth Government Unit, the National Media 
Liaison Service, operated from the Australian Labor Party campaign headquarters. 

An argument can be made for shutting down the GMO during an election campaign to 
avoid the possibility of public funds being used to give an unfair advantage to the party in 
power. On the other hand, the normal media liaison activities of the government continue 
during an election campaign. Routine queries need to be answered, information must be 
provided to the public, and ministers require media advice and support. If government 
media staff were required to stop operating during an election campaign, presumably 
opposition media staff, also paid from the public purse, should be required to do the same. 

Caretaker conventions have been developed to regulate the activity of governments during 
the pre-election period. The caretaker conventions cover a wide range of matters which 
relate to government communication. It would be possible to amend the caretaker 
conventions to further specify the role of government media services during an election 
campaign. 

4.5.2 Actions to Date 

Caretaker conventions were documented in Circular to Ministers and CEO's No. 1 /93. 
Changes to media secretaries' employment contracts, making them ministerial officers 
effective from February 1996, will ensure caretaker conventions apply to all media 
secretaries. 

4.5.3 Public Submissions 

At a Perth public hearing, Mr Barry Thornton, Director of the GMO, commented on the 
role of the Government Media Office during an election earn paign. He submitted that: 

Obviously the government has a fairly heavy program in publicising and broadcasting its 
policies for the next election and I don't see any problems with a media secretary 
handling that sort of work. There wi II have to be responses from government on what the 
opposition may be saying during an election campaign. I don't have any problems with 
that. I guess the thin line is the way in which media support may be sought for, say, 
candidates out in the hustings or doing whatever political work they do and there is no 
role in that for the GMO as far as I'm concerned and never has been. 

Ms Paddy Firstenberg MBE, of the National Council of Women ofW A, in a written 
submission, said: 

Media offices should be curtailed during an election campaign except to answer routine 
queries and the provision of matters of public importance. All opposition media should 
be expected to be treated under the same category. 
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In a written submission, Senator Andrew Murray, of the Australian Democrats, suggested 
that during an election campaign: 

Legislative regulation would be the appropriate method of regulating government media 
work, since the political stakes are far too high for it to be otherwise. Regulation does 
not mean prohibition it means preventing partisan and subjective private political 
interest being pursued at public cost. It also means preventing a monopoly of views from 
being presented. As the system is at present other political organizations can not afford 
to compete with government media output. It is this near monopoly position which 
requires government media funds to be used judiciously and objectively. Objective and 
impartial regulation would in no way breach the right to freedom of speech. In fact it 
would enhance it, by limiting the opportunity for taxpayer funded propaganda to be used 
in attempts to distort voter judgement. 

4.5.4 Analysis 

The routine media liaison services provided by the Government Media Office (GMO) 
should continue during an election campaign. As a government office, the GMO is subject 
to the provisions of the Western Australian caretaker conventions. Circular to Ministers 
and CEO's No. l /93 provides: 

No government agency may publish pamphlets, brochures, leaflets or reports which 
advocate or criticise the election policies of any political party. Publications should not 
promote personally any politician or political candidate, including ministers. 

Since February 1996,all media secretaries, by virtue of a collective workplace agreement, 
are ministerial officers. They must follow the principles of conduct to be observed by all 
public sector bodies and employees, including caretaker conventions. 

The adequacy of caretaker conventions was discussed in our Report No. 3, Chapter 10. 
The caretaker conventions were listed at Appendix 3A of that Report. 

4.5.5 Recommendation 

1. The caretaker conventions should be amended to provide that the 
Government Media Office should not be involved in any partisan 
activity during election periods. 
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CHAPTER 5 ADMINISTRATIVE REVIEW 

5.1 ADMINISTRATIVE JUSTICE 

Specified Matter 5 requires the Commission on Government to inquire into: 

The functions and terms of reference of an Administrative Appeals Tribunal and its 
relationship to the respective roles of the judiciary and the executive. 

Over the past 50 years, the growth of the government sector has resulted in legislation 
vesting in ministers, public sector officers and government agencies extensive 
discretionary decision-making powers which greatly affect the life and choices of citizens. 
In Western Australia, over 1,700 statutes and regulations are in force, including local 
council by-laws. The powers and duties exercisable by public authorities under these laws 
are not unlimited or beyond challenge. Public authorities may abuse their powers or 
default in their duty. The citizen's ability to obtain redress, however, has not always kept 
pace with the growth of administrative power. This, of itself, gives rise to the potential for 
corrupt, illegal or improper conduct in the public sector. 

In Western Australia, administrative decision-making is not always accompanied by 
sufficient checks and balances. Both overseas and elsewhere in Australia, safeguards have 
been introduced, or recommendations made, to provide accountability and achieve fairness 
and openness for citizens affected by administrative decisions. 

There are three main ways in which a person can have a decision independently reviewed. 
If legislation specifically provides for it, there may be an administrative appeal, that is, a 
review of the appropriateness of the decision. The appropriateness of a decision is 
determined on its own merits and not on a technical or legal basis. 

Another way, under the common law, is a review of the lawfulness of the decision by the 
Supreme Court. According to the Royal Commission into Commercial Activities of 
Government and Other Matters (WA Royal Commission), the procedures for this type of 
judicial review could be described as 'museum pieces' (1992: II 3.6. l). 

The third main avenue ofredress is an investigation by an ombudsman. Matters of 
administration are the concern of an ombudsman, who can make recommendations for 
improvement. An ombudsman does not have determinative or enforcement power. 

Decisions may also be reviewed by parliament and ministers. This informal method of 
appeal was considered 'to be inadequate' by the Commonwealth Administrative Review 
Committee (Kerr Committee) (1971: 8). 
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Since this view was expressed by the Kerr Committee, public administration has become 
characterised by an emphasis on efficiency and effectiveness, devolution ofresponsibility, 
contracting out and corporatisation. As a result, there is today a larger gap between 
traditional ministerial accountability and reality. As Maher has pointed out: 

Even the most conscientious and well-informed ministers cannot be expected to have 
effective control of daily decision-making within departments and agencies, all the more 
so in those agencies where thousands of decisions are made every day. (1994: 831) 

The Hon. Justice Mathews, President of the Commonwealth Administrative Appeals 
Tribunal (Commonwealth AAT), also agrees that the considerable administrative reforms 
introduced by the Commonwealth over the last 20 years have: 

... represented an admission by the government that the doctrine of ministerial 
responsibility, by itself, was not a sufficient check on administrative actions. (I 994: 2) 

It is important for a person affected by an administrative decision to understand the basis 
for the decision and for the decision-maker to demonstrate that the decision was 
reasonably and soundly based. This can be done by the decision-maker providing reasons 
for the decision. It has never been a principle of the common law that reasons should be 
given for decisions. Reasons make administrative review more accessible by assisting the 
community to understand the basis for decisions and make informed choices whether to 
take any further action. Another benefit noted by the Administrative Review Council 
(ARC) is that by bringing decision-making into the open 'the obligation to provide 
reasons encourages better decision-making and makes decision-makers more accountable' 
(1995a: 68). The WA Royal Commission put its viewpoint on this issue more strongly: 

The right to reasons should be regarded as basic in a democratic society. For the 
individual citizen it is the most direct and important accountability measure where an 
administrative decision affects his or her own interests. (1992: II 3.4.6) 

Although judicial review of administrative action was possible from the inception of the 
Commonwealth of Australia, cost, government secrecy, legal technicalities and other 
factors combined to make it a difficult process. With the post-war expansion of 
government activity in western democracies, various review tribunals were created. The 
general picture emerging in Australia and New Zealand is of an uncoordinated system 
growing in response to the pressures in particular areas of administration, containing gaps 
and anomalies and noteasilyunderstood by the community. 

In the United Kingdom (UK) administrative justice has developed based on the courts, 
tribunals, a Parliamentary Commissioner for Administration (Ombudsman), and a council 
on tribunals. A significant development was the report in 1957 of the Committee on 
Administrative Tribunals and Enquiries (the Franks Committee). The resulting legislation, 
the Tribunals and Inquiries Act 1958 (UK), established a council on tribunals to monitor 
the structure and operation of administrative tribunals, created some minimum standards 
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and imposed on certain tribunals the obligation to provide reasons for decisions. The 
Franks Committee concentrated its recommendations on rectifying procedural anomalies 
in existing tribunals and rejected a proposal to create a general administrative review 
tribunal. 

Administrative law reform had also been occurring in New Zealand with the appointment 
of an ombudsman in 1962 and the creation of an administrative division of the Supreme 
Court (Judicature Amendment Act 1968 (NZ)). The administrative division hears appeals 
from specified tribunals, as well as dealing with the administrative appeal work already 
undertaken by the Supreme Court under other legislation. Judges head the division and 
there is power to appoint lay people as members. 

The work of the Kerr Committee in 1968 was the first comprehensive review of 
Commonwealth administrative law. The Committee considered that established systems 
were unable to correct administrative errors and ensure justice for the individual. It formed 
the opinion that: 

The basic fault of the entire structure is, however, that review cannot as a general rule... 
be obtained 'on the merits' - and this is usually what the aggrieved citizen is seeking. 
(Kerr Committee, J 971: 20) 

The major theme underlying the Kerr Committee was the need for a comprehensive, 
coherent and integrated system of administrative law. Review of decisions on their merits 
was a central requirement. The Kerr Committee rejected the UK practice of establishing 
specialist tribunals and, instead, recommended a general administrative appeals tribunal, 
separate from the courts. A separate Administrative Appeals Tribunal ( AA T) was 
necessary because the Commonwealth Constitution required the separation of powers 
between the judiciary, executive and parliament. In addition, the Committee considered a 
court was not the most appropriate body to hear administrative appeals. 

In response to the Kerr Committee and subsequent reports, the federal government 
established: 

• a general Administrative Appeals Tribunal (AAT) and an Administrative Review 
Council (ARC) under the Administrative Appeals Tribunal Act 1975 (AAT Act 
(Cwlth)); 

• a codification and extension of judicial review practices in the Administrative 
Decisions (Judicial Review) Act 1977 (AD(JR) Act (Cwlth)); 

• a Commonwealth Ombudsman (Ombudsman Act 1976 (Cwlth)); 

• freedom of information legislation (Freedom of Information Act 1982 (Cw Ith)); and 
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a requirement for the provision of reasons by administrative decision-makers under 
both the AAT Act (Cwlth) 1975 and the ADJ(JR) Act (Cwlth). 

When theAAT Act (Cwlth) was established in 1975, over 80 categories of reviewable 
decisions were listed. Despite the establishment of the AAT, specialist appeals tribunals 
continue to be created. By 1995, appeals to the AA T could be made under 270 separate 
Commonwealth enactments. The Social Security Appeals Tribunal (SSAT) was 
established in 1975 but could only make recommendations. In 1988, it was given the 
power to make decisions, although these could be appealed to the AA T. A Student 
Assistance Review Tribunal (SAR T) was in place before the AAT was established. Its 
decisions were appealable to theAATand in 1995, the SAR Twas incorporated into the 
SSAT. In 1985, the Veteran's Review Board (VRB) replaced the Repatriation Review 
Tribunal, the Board's decisions being appealable to the AA T. The Immigration Review 
Tribunal (IR T) was established in 1989 but its decisions were not appealable to the AA T. 
In 1993, the Refugee Review Tribunal(RRT) was established and, like the IRT, there is 
no appeal from it to the AAT, although both can refer cases that involve important issues 
of general application to the AA T. 

By the late 1980s, the AAT was being criticised because of its alleged excessive legalism, 
formality and insensitivity to the implication of its decisions for government policy. 
Pearce wrote of the 'fading of the vision splendid': 

The Kerr Committee's vision of a system of administrative review was heavily lawyer 
orientated and heavily rule orientated ...It was very much the sort of package that it 
could be expected that a committee of lawyers would produce. (Pearce, 1989: 18) 

De Maria ( 199 I) used stronger language: 

Like all legal administrations it is becoming insulated, ponderous, nepotistic and 
legalistic. (l 991: 11 ). 

The Hon. Justice Deidre O'Connor, President of the Administrative Appeals Tribunal, 
Writing in 1991 emphasised that the AA Twas a legal institution and therein lay its 
strength, although she acknowledged it was more court-like than was desirable. At the 
public seminar in Perth, she reiterated this view: 

At the risk of making unfashionably favourable comments about the involvement of 
lawyers in the administrative process I believe that at the level of a generalist merits 
review tribunal, legal training assists in speeding the process and improving the quality 
rather than impeding it. Legally unmeritorious claims can be screened out quickly and 
relevant legal submissions are more likely to be made. 

In 1994, the report of the Access to Justice Advisory Committee (Sack ville Report) 
identified what were considered to be the fundamental requirements for an efficient, 
effective and accountable administrative justice system: 
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• a comprehensive, principled, accessible and independent system of merit appeal of 
administrative decisions; 

• a requirement that government decision-makers inform persons of their rights of 
administrative appeal; 

• a simplified judicial review procedure; 

• a right of persons affected by decisions to obtain reasons for decisions; 

• broad rights of access to information held by government; and 

• an adequately resourced ombudsman. 

In addition, both Bayne (1989a) and the Queensland Parliamentary Committee for 
Electoral and Administrative Review (PCEAR) (1995) suggest a further requirement, 
namely the creation of a body which would monitor the workings of administrative law, 
determine the decisions which should be subject to appeal on the merits, and make 
proposals for further administrative reform. 

The Kerr Committee did not enunciate the principles to underpin the new system but it 
was to be comprehensive, accessible by the public, inexpensive, focused on substantive 
and not procedural issues and based upon adequate disclosure and access to information. 
The objectives were the correction ofindividual administrative errors and reconciling the 
tension inherent in securingj ustice to the individual while safeguarding efficiency and 
lawfulness of the administrative process: 

... the purpose of extending the scope of administrative review is not to permit the review 
of decisions settling government policy or the change of established administrative 
policies but to permit the correction of error or impropriety in the making of 
administrative decisions affecting a citizen's rights. (Kerr Committee, 1971: 354) 

Whether a wider impact on government would ensue was only referred to in passing: 

If as a result citizens look more critically at and have the right to challenge 
administrative decisions, this should stimulate administrative efficiency. (Kerr 
Committee, 1971: 364) 

By 1994, suggested objectives of the Commonwealth merits review system according to 
the ARC were to: 

• achieve correct and preferable decisions; 

• be accessible and responsive; 
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• 

• 

• 

promote better quality decision-making by agencies; 

allow improvements to policy and legislation; 

be coherent; and 

• make efficient use of resources (ARC, 1994) . 

The ARC asked agencies to identify the relative weight to be accorded to each objective. 
Agencies tended to regard the objectives of improving the quality of their decision 
making and the efficient use of resources as more important. Achieving the correct and 
preferable decision was seen as requiring that review tribunals give greater regard to 
government policy and constraints faced by decision-makers. Most other submissions to 
ARC indicated that the two most important objectives were reaching the correct and 
preferable decision and providing an accessible and responsive system. Some submissions 
noted that these objectives were not necessarily compatible. 

The ARC has determined that the primary objective of the merits review system is to 
ensure that all administrative decisions of government are correct and preferable. 
Achieving this involves more than ensuring that the correct and preferable decision is 
made in those cases that come before review tribunals. It also means that all persons who 
might benefit from merits review are informed of their right ofreview, are in a position to 
exercise those rights and that agency decision-making is improved. The AR Chas stated: 

This overall objective therefore incorporates elements of fairness, accessibility, 
timeliness and informality of decision making, and requires effective mechanisms for 
ensuring that the effect of tribunal decisions is fed back into agency decision-making 
processes. (1995b: 11) 

The ARC went on to say that independence, coherence and efficiency had also been 
suggested as objectives of merits review. It was the Council's view that these were not 
objectives in themselves, even though they might contribute to achieving the six 
objectives of merits review. 

The Hon.Justice Deidre O'Connor told the Perth public seminar that the AAT was: 

... in reality ... independent of executive government. However the original decision 
maker is generally part of the executive and subject to it. 

Hall (1994) in examining the constitutional status of the AAT pointed out that it was 
important to distinguish between the substantive function of reviewing administrative 
decisions on the merits and the incidental adjudicative and procedural powers necessary 
for the proper performance of the review functions, whilst acknowledging that there was 
overlap. He was of the view that it was constitutionally competent for the AAT to form an 
opinion on, or decide a question oflaw, notwithstanding that it be a question falling within 
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the ambit of judicial power, provided it is a necessary step in the discharge of its 
administrative function. Hall, however did state: 

On the other hand for an AAT to have determinative powers drawn from, yet 
independent of the executive arm of government does not fit comfortably with Chapter II 
ofthe Constitution and the doctrine of ministerial responsibility. (1994: 56) 

Bayne ( 1996) in a review document prepared for the Commission on Government pointed 
out that the notion of 'independent' was unexceptional in relation to the review body 
being independent of the primary decision-maker. Problems arise, however, at the 
suggestion that the review body should be independent of the constraints of budget or 
policy which apply to the primary decision-maker. He concluded that those who supported 
the latter notion of independence were equating a review body to a court and not accepting 
it is another level of administrative review and part of the executive. 

Volker ( 1989), former Secretary of the Department of Social Security, observed an 
improvement in the quality of decision- making in that agency since the introduction of 
the administrative law reforms: 

Once it became known that our files were to be open to scrutiny by the Ombudsman or 
by the [Commonwealth] AAT or other review bodies there was ... a rapid improvement 
in the standards of reasons for decision in terms of saying precisely why a decision was 
taken ... There have also been improvements in manuals, guidelines and instructions. 
(1989: 112) 

O Neil (1991) reported that the decisions of the Immigration Review Tribunal (IRT) had 
contributed to improved decision-making in theDepartmentofEthnicAffairs and that a 
major attribute of administrative review was its ability to reconcile individual adjudication 
and improvement in the agency in question. Claims of improvement in particular agencies, 
however, had not impressed De Maria (1991a) who, writing in 1991,regretted the absence 
of any evaluative research initiated, approved or carried out by the Commonwealth AA T. 

The Hon. Justice Deidre O'Connor told the Perth public seminar that the Commonwealth 
AAT had led to improved agency decision-making with regard to the interpretation of 
legislation, and policy. She said that there were cases where the reformulation of 
legislative policy had drawn on tribunal decisions. 

For example, the Social Security Act in 199 l adopted into legislation the factors the 
tribunal held should be taken into account when determining a marriage-like 
relationship. 

The ARC (1995b) has determined that whilst it is not the priority of merits review, 
advantage can be taken of the reasons for decisions to improve the quality of decision 
making particularly in relation to consistency and equity. The ARC (19956) has 
recommended that: 
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• agencies should formally acknowledge the potential nonnative benefits to be derived 
from review tribunal decisions; 

• 

• 

agencies should develop organization structures and processes to maximise the 
potential normative benefits of review tribunal decisions; and 

agencies should respond quickly to a review tribunal decision that has potential 
implications for future decision-making where they consider the decision to be 
incorrect. They should amend their policy and guidelines, seek to amend the law, 
seek further review of the decision or appeal against it, or make a public statement of 
their position in relation to the decision. 

The Commonwealth administrative review reform was introduced, in part as a response to 
the expansion of government activity it the lives of citizens. Although services, benefits 
and regulations had proliferated, the theory and practice of public administration had 
changed little. By the 1980s, what has been described as a revolution in thinking about the 
role of government and administration was occurring. In a climate of fiscal restraint, 
managerialism emerged based on a new notion of accountability through efficiency and 
owing much to the corporate management principles of the private sector. 

In 1986, Commonwealth agencies were made subject to an efficiency dividend, aimed at 
saving one percent per annum over three financial years. The notion of user-pays was 
introduced for such services as freedom of information and even for an application to the 
CommonwealthAAT. According to Bayne the very notion that law should govern public 
administration was in question as it did not sit easily with a goals oriented administration: 

Implicit and sometimes explicit in the theory is a very different view of administrative 
law to that which underpinned the reforms of the 1970s ... Fundamentally the manner in 
which administration behaves will change. (1989: 41) 

Allars (1991) considered the extent to which the norms of administrative law in serving 
the inherent values of fairness and openness, impede efficiency in public administration. 
She determined that administrative law and managerialism had much in common as they 
shared a concern to ensure rationality in public administration and abhorred arbitrary 
decision-making in seeking the correct outcome. However, administrative law and 
managerialism differ as to the best means of obtaining a correct outcome. According to 
Allars (1991 ), administrative law emphasises procedural fairness and equity. 
Managerialism is about managing for results and the speedy production of economical 
outcomes and the consequent danger of the elevation of the means (efficiency) over ends 
(legislative goals): 

The difference in emphasis can only be resolved through a firm understanding of the 
requirements of administrative law, both the common law and the newer statutory 
reforms and the values they serve. (1991: 59) 
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Allars concluded that it was possible for administrative law and managerialism to coexist 
provided the values of fairness and openness were pursued by conformity to the principles 
of administrative law: 

ff managerial ism can assist in working out efficient ways for pursuing fairness and 
openness then it will be an effective accretion to the conception of accountability with 
which we enter the 1990s. (1991: 60) 

As a result of its Report, Enterprising Nation, Report of the Task Force on Leadership and 
Management Skills (Karpin Report) (1995), the Australian National Training Authority 
(ANT A) is managing a project to develop general management competency standards for 
frontline management (1996). The aim is to produce a set of competency standards which 
can be adapted to the needs of a particular industry or enterprise. In addition the 
competency standards will form the basis for reviewing existing management 
development curriculum, resources and strategies. 

The provision of reasons for decision was seen as fundamental to the achievement of the 
objectives of administrative review. A requirement for the provision of reasons was 
included in both theAAT Act(Cwlth) 1975 and theAD(JR)Act(Cwlth) 1977. The 
benefits of the provision of reasons for decision are: 

• understanding how the decision was reached; 

• assisting the affected individual in deciding whether to seek review; 

• the encouragement of better decision-making; and 

• accountability by public sector decision-makers. 

The High Court in Public Service Board ofN ew South Wales v Osmond (1986) 159 CLR 
656 confirmed that aggrieved people in the community did not have a right to obtain 
reasons. There was no common law duty on decision-makers to give reasons. Although 
legislation has now been enacted in the Commonwealth as well as three of the Australian 
states for public sector decision-makers to give reasons such, legislation has not been 
introduced in Western Australia. 

In 1992, the Western Australian Law Reform Commission (W ALRC) recommended that 
an Administrative Decisions (Reasons) Act be enacted. The then Attorney General, the 
Hon.Joe Berinson MLC QC, expressed concern about legislation requiring reasons to be 
given for public sector decisions suggesting 'the cost of implementing the 
recommendation will be out of proportion to the benefit' (1992: 2). 

In reviewing the effectiveness of external merits tribunals, the ARC concluded that the 
existing system had done much to ensure correct and preferable decisions were made and 
improvement in the quality of decision-making.Nonetheless, there was room for 
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improving the effect of tribunal decisions on decision-making in Commonwealth agencies, 
a need for greater consistency and more cost effective operations and more creditability of 
members (ARC Report No. 39, 199 5b). The correct and preferable decision is not the 
decision which a decision-maker might reasonably make but should be the best decision, 
given the facts, the evidence and the circumstances. It is, objectively, the right decision 
which ought to have been made. 

Of the other states and territories of Australia, only Victoria and the Australian Capital 
Territory (ACT) have a general Administrative Appeals Tribunal separate from the courts. 
Victoria, using the Commonwealth model, established its general AA Tin 1984 by the 
Administrative Appeals Tribunal Act 1984 (Vic.), although it has been commented that 'its 
jurisdiction remains fairly limited' (Sackville Report, 1994: 3 31). The A CT introduced its 
general AA Tin 1989. Both the ACT and Victoria have legislated for people to have the 
right too btain reasons for decisions which are the subject of administrative review to the 
general AA T. 

In New South Wales, there is an Administrative Law Division of the New South Wales 
Supreme Court. The New South Wales Law Reform Commission recommended that a 
separate Public Administration Tribunal be set up as part of an attempt to rationalise the 
appeal system. The Law Reform Committee of the Northern Territory(l991) has also 
recommended the establishment of a general AA T. 

In Queensland, the Electoral and Administrative Review Commission (EARC, 1993) 
recommended the creation of a Queensland Independent Commission for Administrative 
Review (QI CAR). It was proposed that QI CAR should not only be a generalist 
administrative appeals body but also have a general advisory role in relation to 
administrative decisions. This latter recommendation of the EARC has been criticised by 
the Queensland Parliamentary Commissioner for Administrative Investigations 
(Queensland Ombudsman) (1994: 9-11) and the Queensland Parliamentary Committee on 
Electoral and Administrative Review (PCEAR) (1995) who are oftheviewthatit blurred 
the functions of an administrative appeals body, an ombudsman and an administrative 
review body. The PCEAR accepted that the roles of these three entities would have some 
overlap, but argued that they need to remain separate. 

5.2 ADMINISTRATIVE REVIEW IN WESTERN AUSTRALIA 

Western Australia has a proliferation of tribunals which have been criticised for having no 
scheme or pattern, no common objectives or principles and no uniformity of procedures. 
The number of tribunals is increasing. The Western Australian Law Reform Commission 
(W ALRC) reported that in 1981 there were approximately 257 appeal provisions in 
various pieces oflegislation to more than 40 appeal bodies. In 1994, the Tribunals Review 
Discussion Paper produced for the Attorney General (Gotjamanos, 1994), prepared as part 
of a current review of the State's independent tribunals stated that, so far, an estimated 3 60 
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appeal provisions in various Acts to approximately 54 diverse appeal bodies had been 
identified. 

The W ALRC (l 982) recognised the following shortcomings in the Western Australian 
system: 

• there were too many and varied rights of appeal; 

• there were inconsistencies in rights of appeal from decisions of similar bodies; 

• there was no consistent or simple code of procedure; and 

• there was no consistent provision for ultimate determination of questions by the 
Supreme Court. 

Other criticisms are that, in some circumstances, there are no appeal rights at all, people 
are not made aware of appeal rights and some procedures are not easy to understand. 
There is little consistency in the composition of tribunals and, in some instances, ministers 
may determine appeals. Constitutionally, both the Franks Committee in the UK (19 57: 25) 
and the EARC (1993: 2.101) do not consider ministerial determination of appeals to be 
desirable. Further, there is no general right for a person affected by an administrative 
decision to obtain reasons for that decision. 

In 1982, the W ALRC considered that a logical and codified administrative appeals system 
could be created within Western Australia's existing courts. This was seen as 
advantageous because the judiciary was independent of the executive arm of government. 

The W ALRC recommended that an administrative law division be established in the 
Supreme and Local Courts to determine administrative appeals, with a number oflimited 
specialist tribunals to remain. The administrative law divisions of both courts would hear 
appeals on the merits by taking the place of the original decision-maker. 

Appeals on a matter oflaw would be dealt with by the Supreme Court. The WALRC also 
suggested a council be established to review the administrative justice system, that a 
uniform code of procedure be established and that there be legislation to obtain reasons for 
an administrative decision. 

The then Attorney General, the Hon.Joe Berinson MLC, announced in 1985 that the 
recommendations of the W ALRC report were endorsed in principle, but that further 
studies were required. In 1989 he announced that cabinet had approved the drafting of 
legislation but in a press statement in 1992 he expressed concern about legislation 
requiring reasons to be given for administrative decisions, stating: 
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Experience in other jurisdictions suggested the additional workload and the cost of 
implementing the recommendation would be out of proportion to the benefit. (1992: 2) 

The Chief Justice of Western Australia, the Hon. David Malcolm, chaired, in 1992, a Law 
Society seminar 'Reform of Administrative Law'. The arguments for and against the 
W ALR C proposal to use the existing court system or an AA T, were considered. 

At the seminar, Mr Wayne Martin argued for the creation of a single tribunal separate 
from the courts. In his view, it was important to maintain the distinction between the arms 
of government. A separate tribunal was more likely to provide a cheaper, more informal 
and more accessible system for citizens. However, given the absence of a constitutional 
requirement to have a separate administrative merits review system, the model favoured 
by the Courts Committee of the Law Society was that of an administrative law division of 
the Supreme Court. 

In the same year, the WA Royal Commission summed up the 'state of the administrative 
system' in Western Australia as follows : 

It has grown in a fashion of a coral reef, the new simply being added to the old. Some 
rationalisation has occurred. But much which has passed for reform has been designed 
more to further the managerial objectives of government than to give organizational 
integrity to the system itself. (1992: II 6.1.2) 

The WA Royal Commission was of the view that ' a complete review of its structure and 
organization is required' (1992: II 6.1 .2). In addition, it recommended that legislation 
requiring the giving of reasons for administrative decisions should be enacted as a matter 
of urgency. 

After canvassing the recommendations made by the Western Australian Law Reform 
Commission (W ALR C), the WA Royal Commission expressed concern about an 
administrative appeals system located in the Supreme and Local Courts and involving 
judges and magistrates in appeal adjudication: 

In essence, this would result in members of the judiciary engaging in a review of the 
merits of various administrative decisions made by public officials, including ministers 
... There is a danger in such a process that the constitutional values inherent in a 
separation of judicial and executive power could be compromised .. . In consequence, we 
invite consideration to the adoption of the separate structure for administration appeals. 
(WA Royal Commission, 1992: II 3. 5) 

In 1993, the Coalition parties won government and indicated they would examine and 
report within six months of the election on the role and functions of all independent 
tribunals, with a view to producing a general administrative jurisdiction and a single 
administrative appeals division. In 1994, the review was established and it produced a 
discussion paper 'Tribunals Review' in October 1994. To date the review has not been 
completed. 
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The WA Legislative Council Standing Committee on Government Agencies (SCGA) 
published its 36th Report in 1994. ltcommented on the lack of an Administrative Law Act 
codifying the rights and obligations of parties to administrative appeals or review, the 
qualifications of adjudicators, the remedies available and defining the supervisory 
jurisdiction of the Supreme Court. The SCGA stated that it thought the time had come for 
a more coherent approach to the question of administrative decision-making and review. It 
proposed thatmeritreview occur, in the first instance within an agency, with provision for 
the establishment of a corps of administrative law judges, referred to as deciders with 
judicial review vested in the District Court. 

Writing in 1994, the Hon. Justice R. D. Nicholson summarised the alternatives available 
for reform of administrative review in Western Australia as: 

• administrative law divisions within existing courts; 

• a general appellate tribunal along the lines of the Commonwealth and Victorian 
AATs; and 

• an Administrative Court consisting of judges, magistrates and lay persons. 

Nicholson J. identified six central issues for further investigation, namely: 

• 

• 

• 

• 

an up to date review of developments in the field of administrative review; 

an up to date identification of the appeal provisions existing in Western Australia; 

a cost-benefit analysis of the existing range of tribunals; 

whether or not the Rules of the Supreme Court could be used to implement the 
reform of judicial review; 

• the appropriateness of a general procedural Act for all tribunals; and 

• the need for the introduction of a requirement for provision of reasons for decision . 

It is now 14 years since the first WALRC report was produced and, despite numerous 
reports supporting a general administrative appeals body, no action has been taken. 
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CHAPTER 6 REVIEW OF ADMINISTRATIVE DECISIONS 

6.1 PRINCIPLES AND OBJECTIVES 

6.1.1 Issues for Consideration 

Merits review can occur in a number of ways. The review may involve a re-hearing, where 
the body hearing the appeal reviews only the evidence considered in the original decision. 
In another type, the facts, law and policy aspects of the original decision can be considered 
afresh and a new decision, affirming, varying or setting aside the original decision, can be 
made. A fresh merits review can be described as a process whereby the reviewer stands in 
the shoes of the original decision-maker, makes findings of fact and applies the relevant 
law and policy. 

In 1992, the WA Royal Commission stated that the provision of reasons for decisions 
should be regarded as a basic right in a democratic society where such a decision affects 
the individual citizen's own interests (1992: II 3.4.6). 

Cost considerations have resulted in two kinds of statements. The first, a short statement 
ofreasons, identifies the decision made, the statutory or other powers exercised and the 
major grounds on which the power is exercised. The other kind, along statement of 
reasons, states the finding of material facts, the evidence upon which those findings were 
based and the reasons for the decision. 

Many commentators argue that the provision of reasons is the cornerstone for the 
establishment of any administrative review system. This view was expressed by Mr 
Wayne Martin QC at the public seminar in Perth when he stated that: 

The first thing I think that would be necessary would be the creation of a general 
entitlement to reasons for decision. I think that is the first step in any principal or 
structured system of review. 

6.1.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

6.1.3 Public Submissions 

The review of administrative decision-making on the merits was viewed by a large 
majority of those making submission as both a right and an essential element in making 
the public sector accountable. Mr Wayne Martin QC, at the Perth public seminar, 
emphasised the: 
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... value which a civilised society ought to put, in my view quite properly, upon 
achieving administrative justice and fairness in respect of decisions that had a profound 
impact upon the lives of individuals and their families. 

The Hon.Justice R.D. Nicholson said, at a Perth public hearing: 

I see no justifiable reason of government for the citizens in their state jurisdiction not 
having administrative review to a level which is balanced and consistent with good 
government. 

At a Perth public hearing, Mr Jack Evans, of the Australian Democrats, told us that 
without the review of administrative decision-making 'there is still the potential ... for 
corruption by ministers and staff and ... a revisit ofW A Inc.' 

MsJannMcFarlane, Co-ordinator of the Welfare Rights and Advocacy Service, in a 
written submission, stated: 

Many people come to our agencies and other community legal centres because they think 
they have not been dealt with fairly or because their matter has been dealt with and the 
matter is still not resolved and the final step is the ombudsman or the minister or there is 
no other place to go except a higher court (very expensive and out of their reach). 

Ms Karen Merrin, Co-ordinator of the Northern Suburbs Community Legal Centre, told a 
Perth public hearing that administrative review: 

... will ensure that government departments are accountable ... [and] are objective in 
reaching the correct and preferable decision for all. 

In his written submission to us, Mr Des Pearson, the Auditor General, stated that: 

In establishing a system which provides such open decision-making and access to an 
appeals process, the challenge is to deal with those individuals who may attempt to use 
the system to pursue personal obsessions or misguided aims. However, the establishment 
and maintenance of a system of administrative appeals is fundamental to a truly 
democratic system and a bulwark against the potential misuse of power by the executive 
arm of government. 

The importance of independence, fairness, perceived fairness, access and equity was 
emphasised in many submissions. Ms Robyn Ayres of the Aboriginal Legal Service, at a 
Perth public hearing, commented on the lack of independence of the existing appeal 
systems and expressed the view that: 

There should be a right of appeal against administrative decisions to an independent and 
external body. 
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Ms Nu ala Keating, President of the Australian Society of Labor Lawyers, told the same 
hearing that 'appeal to an independent body should be available'. Ms Karen Merrin told us 
that there was a 'mistrust of a system that was not seen to be independent.' 

Mr Michael Barker QC also saw independent administrative review as vital. But at a Perth 
public hearing he acknowledged that: 

... government ministers and the bureaucrats in senior positions who support them are 
reluctant to cede any power and authority. The idea that you might have an impartial and 
independent administrative appeals tribunal making decisions where ministers, for 
example, previously had, is something that doesn't commend itself to a lot of politicians. 

Fairness was viewed by many as a corollary of independence. Associate Professor Richard 
Fay le, a senior member of the AAT, in a written submission described his experiences 
with the AAT. He pointed out that when applicants were confident that an independent 
review had occurred they were more likely to see themselves as having been 'fairly 
treated, afforded natural justice and procedural fairness', even if they did not get the 
decision they were seeking. Ms Merrin spoke positively about the manner in which the 
business of the Social Security Appeals Tribunal is conducted. She told us at a Perth 
public hearing that applicants feel they have had the opportunity to be heard in a fair, open 
and independent review system and that there is an air of neutrality which is extremely 
important. 

This contrasted with the experience of Ms Michelle Kosky, the Director of the Western 
Australian Health Consumers Council, who told us at a Perth public hearing that health 
consumers were often very frustrated when their complaints were dealt with by either the 
Person about whom they had complained or by the minister. Neither of these means of 
review were seen as providing a sense of independent scrutiny. 

Ms Jann McFarlane, in a written submission, argued that access and equity would be 
better served if independent review of administrative decisions was available to the people 
of Western Australia. In her view, the existing situation was characterised by 
In · ·consistency between too many appeal processes and a lack of access for people with 
disadvantages. She told us of a deaf person who could not get a Small Claims Tribunal 
hearing postponed in the absence of a sign interpreter. She went on to say: 

People with a disadvantage (ie literacy, Aboriginal, non-English speaking background, 
disability) suffer barriers to access when provision is not made for their disadvantage, 
cg, physical access, language and sign interpreters, information about advocates and 
community legal centres. 

At a Perth public hearing, Mr Ian Carter, the Chief Executive Officer of Anglicare, was 
also concerned about access: 
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The issue for me that is the most critical ... is that the people we deal with in an agency 
like Anglicare have little or no understanding of the realities of the workings of 
government. 

Mr Carter told us that he was very much in favour of administrative review but that there 
had to be a recognition that more accessible, coherent and simplified information about 
government agencies was essential for effective administrative review. 

Access and equity concerned Mr James McDougall of the Youth Legal Service. At a Perth 
public hearing, he said that in his experience young people often felt powerless in relation 
to government decision-making and unwilling to pursue justice: 

Time and time again young people will say to us 'It's not going to be worth it, I'm not 
going to get anything out of this'. 

The perceived lack of access, was seen by Mr McDougall as undermining the confidence 
of young people in government itself. For first-time users of many services this was a bad 
introduction to the bureaucracy. 

Ms Merrin told a Perth public hearing that administrative review would ensure applicants 
received a correct and preferable decision and that 'agencies decision-making would 
benefit'. At the same hearing, Ms Kosky told us that administrative review would provide 
an opportunity for change and improvement. 

The Hon. Justice R.D. Nicholson told us at a Perth public hearing that the improved 
decision-making, or a normative effect, was very much a function of how the 
administrative review process was perceived. If it was not perceived as being independent 
the possibility of the wide acceptance of a decision would evaporate: 

... unless it is independent its decision won't have any normative effect on the run of 
departmental decision-making. One of the problems with the AA T is and has been 
that if the department doesn't I ike the decision it is classified as just a decision in that 
particular matter. If the department likes the decision it becomes normative. 

Associate Professor Richard Fay le, in speaking of his CommonwealthAAT experience, 
told us at a Perth public hearing that: 

The quality of the internal review in my view is much better now than when I first began. 
This is particularly evident, for example, at the Commonwealth Taxation Office, and to a 
lesser extent at the Department of Social Security. 

There is a case for a separate administrative court as a preferred model for administrative 
review. Nicholson J. told us that the courts had changed dramatically in recent years and 
that the criticisms of an overly legalistic and adversarial approach as embodied in 
administrative law were no longer valid. Nicholson J. referred to a paper he had presented 
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at the 1996 National Administrative Law Forum entitled Setting the Process Right 
Should it be Adversarial, Inquisitorial or Something Else. In this paper he stated: 

It is no longer appropriate to view the debate as between adversarial and inquisitorial ... 
what is apparent is that there is now a spectrum of techniques for resolving conflicts in 
decision making which should be viewed as a continuum. (1996: 10) 

The continuum went from inquisitorial to adversarial as follows: 

• inquisitorial; 

• non-court alternative dispute resolution; 

early neutral evaluation; 

voluntary mediation; 

• compulsory mediation; 

tribunal review; 

• arbitration; and 

adversarial. 

Nicholson J. was of the view that notwithstanding an administrative law approach flexible, 
efficient and effective dispute resolution was possible through a court structure. This view 
Was not shared by Senator Andrew Murray for the Australian Democrats, who in a written 
submission stated: 

It is the philosophy of tribunals which must remain distinguished form the courts. 
Tribunals ideally seek resolution (win-win scenario) the courts result in one winner and 
one loser. 

Ms Nuala Keating of the Society of Labor Lawyers told a Perth public hearing that: 

What the society would say as a general rule about administrative review [is] that whilst 
appeal to an independent body should be available the whole focus and good 
management practice should be to obtain a satisfactory resolution. 

Professor John Milton-Smith, Curtin University, told us at a Perth public hearing that he 
thought conventional attitudes about administrative law fell short of providing the 
answers, given the dramatic changes in the public sector: 
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I don't think the administrative law perspective is close to being adequate ... l don't think 
we can really separate the management and administrative law perspectives if we want 
good government. 

There was widespread support for the provision of reasons by public sector decision 
makers for their decisions. Many government departments already indicated that people 
affected by public sector decisions were given reasons. Senator Andrew Murray outlined 
his view in his written submission: 

The common law position that there is no duty on decision-makers to give [reasons for 
their] decisions is unacceptable and anachronistic, and when hidden behind is autocratic. 

Senator Murray wrote that reasons should either be 'automatically provided' or: 

... should generally be available on request. Appeals should not be about whether reasons 
should be provided but should deal with situations where the affected party is 
dissatisfied with the reasons or the decision. 

At a public hearing in Perth he expressed, as a general principle, the proposition that: 

... it is almost a constitutional right, all citizens and taxpayers and ratepayers should have 
a general entitlement to get reasons for administrative decision on its merits ... We have 
argued that WA should follow the Commonwealth and three states which have legislated 
for the standard provision of reasons by public sector decision-makers and we do not 
agree with the common law view that it is not obligatory to provide them. 

Mr John Feeney, ata public hearing in Perth, expressed his support for the provision of 
reasons: 

Reasons should be mandatory and should be given in writing and include the reasons for 
the decision, to findings of material facts and the evidence on which such findings are 
based. 

This view was echoed by Ms Robyn Ayres of the Aboriginal Legal Service at the same 
public hearing: 

... certainly if someone is going to appeal the decision externally they should be provided 
with a long statement of reasons, findings of material facts, the evidence on which the 
decision is based and reasons for the decision. 

Ms Kathleen Boon also ex pressed her views on this issue at a Perth public hearing: 

To make decision-makers accountable for their decisions would be served by making the 
decisions and reasonings public and allowing the public to see how the decisions 
regarding them has been thoroughly and completely reasoned as well as making the 
decision-makers think twice, because ultimately their name would be on the document. 
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Speaking specifically about the health bureaucracy at a public hearing, Ms Michelle 
Kosky considered that the provision of reasons for decisions would be 'very helpful' 
because' often people just really want information and clarification'. 

Mr Gary Bowler from the Department for Family and Children's Services stated, ata 
Perth public hearing, that: 

... We feel very strongly that people do have a right to participate in decisions that affect 
them, whenever practicable. We are also committed to informing people of the reasons 
for decisions made and advising them of their right to request a review of that decision. 

At a Perth public hearing, in response to the Commission's inquiry as to whether it was 
useful for an aggrieved person to get reasons for a decision, Associate Professor Richard 
Fay le, a Senior Member of the Commonwealth Administrative Appeals Tribunal, 
considered that the provision of reasons would not of itself resolve grievances: 

It is certainly helpful. It is certainly a reference point, but quite often the applicant 
believes that their arguments have not been considered and that's the problem. 

The Hon.Justice R.D. Nicholson, at a Perth public hearing, regarded the provision of 
reasons 'as adding to the quality of decision-making' and that it was: 

...the nub of administrative review ... That means reasons for decision where there's a 
right to appeal; not where an appeal is lodged ... I don't think having a provision that it's 
only in response to appeals would work because that would just encourage people to 
appeal to get the reasons. That wouldn't be good administration. 

Nicholson J. went on to say that he 'would not distinguish between long or short reasons' 
nor would he 'see it as a great cost factor' because: 

I see it as really assisting the administrator to clarify his or her thoughts at the point of 
making the decision and it becomes apparent if in the rush of administration, in the 
pressure of multiple decisions, there has been a factor overlooked it appears and the 
matter can be dealt with either on internal review or subsequently. 

Mr Michael Barker QC had similar views on whether reasons for decision should be 
Provided only in response to an appeal. At a Perth public hearing he responded: 

... of course not. You are entitled to your reasons at the outset, entitled to know why a 
decision has been made and it may well satisfy many people on that basis. However, if 
they are dissatisfied with it, aggrieved by it, then in appropriate cases they ought to have 
the right to appeal. 

Mr Barker was also not supportive of a system of having both short and long reasons for 
decision, indicating that it 'probably just adds to bureaucracy to have two levels of 
reasons'. He thought that the provision of reasons also had practical benefits: 
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I put it this way: those of us whose occupation is to play with words know when we have 
to sit down, in my case provide someone with an opinion or prepare some arguments that 
[ had to present to a court and the like. You know through that process what the 
weakness is in your argument. When you go through that process you discover in fact 
that you are missing something, that there isn't the evidence to support the conclusion 
that you perhaps intuitively think right or your prejudices tell you you would like to 
achieve. 

A number of people making submissions raised problems of communication between 
public sector decision-makers and the public. Mr James McDougall of the Youth Legal 
Service, at a Perth public hearing, said: 

In making decisions accessible, it is all very well to say you publish your reasons, but if 
they are couched in terms that no-one has any idea what you are talking about, there's 
not much point. 

Mr Ian Carter, the Chief Executive Officer of Anglicare, also raised the issue of clearer 
communication by public sector agencies at a Perth public hearing: 

... when people make connection with the program or the agency they should be given a 
clear understanding of the nature of that program and the guidelines that surround it ... 

Mr Des Pearson, the Auditor General in his written submission to us, expressed the view 
that: 

I consider that reasons for administrative decisions should be provided routinely and/or 
be available upon request. The provision of reasons for decisions and a system of 
administrative review should contribute significantly to establishing a more open, 
informed and accountable administrative environment. 

The benefits of decision-makers providing reasons for their decisions was expounded by 
the Hon. Justice Deidre O'Connor, at the Perth public seminar: 

This requirement provides both an accountability mechanism and a means for 
individuals who are aggrieved by a decision to understand the grounds on which the 
decision is made. The provision of reasons also enables consistency and coherence in 
decision-making and helps to ensure that agencies and the AA T make decisions 
genuinely based on relevant consideration. 

Also at the Perth public seminar, Mr Wayne Martin QC spoke of the initial misgivings of 
the public sector when legislation in the Commonwealth was introduced to ensure reasons 
for decisions were given: 

... in relation to the writing of reasons for individual cases ... the discipline of having to 
record the reasons for a decision or a recommendation was widely recognised in the 
Department [ofimmigration] as being in the first instance a terrible burden, but 
ultimately a great benefit because it forced officers for the first time to specifically 
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enunciate why they were doing what they had been doing for years. It also improved the 
processes significantly ... [and] it made decision-making much easier ... in the long run I 
think most officers recognised that in fact the efficiencies created by the implementation 
of that system outweighed the workload initially created. 

Mr Martin also expressed the opinion that 'the cost of providing reasons is not all one 
way' because: 

•·· in many cases the provision of a proper and full statement of reasons has in itself 
redressed the sense of grievance that the person affected by the decision has felt with the 
result that he or she has not gone on to the next stage of appeal and that, of course, 
results in a saving. 

Ms Jo Boots at the Broome public seminar thought there was a role for an administrative 
review body to 'scrutinise those reasons for decision'. At the same seminar Mr Dureau 
considered that: 

It would be nice to be given the reasons for the department's decisions, but you don't 
always get those. You are then left in the dark, or life is just too complicated to be going 
hunting around. Presumably the department knows why it gave the decision. 

Writing on behalf of the Certified Practising Accountants of Australia, Mr Rodger Gibson 
Informed us that the present proliferation of appeal provisions and bodies was not 
Indicative of an effective or readily comprehensible administrative system. It was the 
CPA's view that, in perception at least, this led to a general community distrust of 
government and poor regard for the quality of government functions. A unified and 
comprehensive system of administrative review was warranted to service both as: 

A catalyst for improvement in the integrity and reliability of administrative decisions ... 
and a cost effective and accessible means of providing citizens with a means of redress 
when they reasonably consider they have been inequitably dealt with. 

The State Ombudsman, Mr Robert Eadie, pointed out in his written submission that he 
already plays a significant role in ensuring the accountability of government departments 
and authorities. As far as he was concerned the need for a general AAT was 'by no means 
universally recognised as paramount' and as evidence he referred to the Council of 
Tribunals in the UK, the Administrative Conference in the USA and the administrative 
division of the Supreme Court in New Zealand. The State Ombudsman referred to his own 
experience before the AAT and claimed that the Tribunal had become unnecessarily 
formal, bureaucratic and lawyer oriented. 

Mr Eadie stated that: 

In essence, while I believe that a body such as the Commonwealth AAT may well be 
appropriate in the Federal sphere, and do not dispute the need for rationalization (and 
some amalgamation) of the structure and function of tribunals and the current system for 
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review of administra tive decisions in Western Austra lia, I am not convinced that the 
establishment of an additional possibly expensive and bur eaucratic stru cture to deal with 
administra tive matters will necessarily address the deficiencies identified by Western 
Austra lian Law Refo rm Commission and the WA (Inc) Royal Commission in its Second 
Report . 

Furthermore it is my view that it is questionable whether Western Austra lia, with its 
relatively small population, can either justify or affo rd the establishment of a new 
genera l AAT with its attendant costs, when the existing accountability agencies already 
have diffi culty in obtaining adequate funding and resources. 

At the Guildford public seminar, Ms Naomi Bethey, who had worked for the 
Commonwealth AAT, also referred to the safety-valve effect of administrative review. 
She said in the Commonwealth, administrative review: 

...gives a safety pressure now for people who are feeling aggrieved. I think when people 
listen to them respectfully, as the tribunal members did, even if they do not in the end 
win their viewpoint they feel respected and I think many people who are subject to 
administrative decisions feel very unrespected. 

6.1.4 Analysis 

An Administrative Review Tribunal (ART) should be established in Western Australia to 
give citizens access to review on the merits. This tribunal should be established by an 
Administrative Review Tribunal Act. 

The citizens of Western Australia have no general access to review on the merits in 
relation to the public sector. Most submissions supported the introduction of review on the 
merits for the State public sector. Many expressed frustration and anger that this matter 
was still subject to discussion years after it had been endorsed by the W ALRC, a previous 
State Government and the WA Royal Commission. Review on the merits was seen as a 
right in a democratic society, particularly when the emphasis in government was on 
outcome, efficiency and effectiveness. The principles of openness, procedural fairness and 
independence underpin review on the merits, as does the provision of reasons. 

Administrative justice must remain the priority. The primary objective of our proposed 
ART is to achieve the correct and preferable decision. We are mindful of the criticisms of 
legalism and formality made of both the Commonwealth and Victorian AATs. Ideally 
some form of mediation will result in a decision acceptable to the parties in dispute. For 
this reason, we recommend the new body be called an administrative review tribunal, 
rather than an administrative appeal tribunal. An excessively legalistic or formal approach 
is not required and can operate against the people for whom the system exists. An 
administrative review tribunal should not be like a court primarily because it exists for the 
convenience and benefit of applicants. 
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There is some debate as to whether or not administrative review promotes better decision 
making in agencies subject to it. Although the empirical evidence is limited, on balance 
we believe a positive effect is apparent. The competency-based skills development work 
under way in the Western Australian public sector may contribute to improved decision 
making. But, decision-making sufficient for a management performance appraisal, might 
not produce a correct and preferable decision. Administrative justice might not be 
reflected properly in the performance agreements between chief executive officers ( CEOs) 
and ministers. It is incumbent upon the Minister for Public Sector Management and the 
Public Sector Management Office to ensure that the making of correct and preferable 
decisions is viewed as a part of best practice in the public sector. 

It would be in keeping with the functions of the position for the Commissioner for Public 
Sector Standards (CPSS) to act as a bridge between an ART and the public sector by 
assessing the decisions of the ART and their implications for the standards of decision 
making in the public sector. In Report No. 2,Part 1 (1995) we recommended that the 
CPSS should become the employer of the CEOs of the public sector (Recommendation 83, 
2D) as it was inappropriate for the Premier to continue as their employer. The CPSS 
Would be well-placed to ensure a flow-on of the principles established in the decisions of 
an ART. Regardless of whether employer status is conferred on the CPSS, there is a role 
for the position in implementing better decision-making standards. 

All public sector decision-makers should, as a matter of routine, provide an appropriately 
detailed statement of reasons with their decisions. Recipients of decisions should not have 
{o apply for the statement. As a protective measure for applicants, the proposed 
Administrative Review Tribunal Act should make provision for a person entitled to apply 
to the proposed Administrative Review Tribunal (ART) for review of a decision to request 
the decision-maker to give a statement of reasons. The reasons should assist a person 
affected by an administrative decision to understand it and reach an informed opinion as to 
whether or not to seek a review. 

A system of administrative review is required because there is a considerable volume of 
legislation affecting the community which vests discretionary powers in public officials. 
Many powers and duties exercisable by public officials under legislation are beyond 
challenge under existing laws, and there is no readily available system for citizens to 
obtain redress. Where appeal procedures do exist, a proliferation of tribunals present many 
and varied rights of appeal, inconsistency in rights of appeal from decisions of similar 
bodies and no consistency in procedural arrangements. Further, there is no general right 
for a person affected by a decision to obtain the reasons for that decision and people are 
not advised of rights of appeal where they do exist. Administrative review would complete 
the system of administrative justice in Western Australia. It would, as well, assist in 
minimising the potential for corrupt, illegal and improper conduct. 
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6.1.5 Recommendations 

1. An Administrative Review Tribunal Act should be enacted to 
establish an Administrative Review Tribunal in Western Australia to 
provide access to administrative review on the merits across the 
public sector. 

2. The proposed Administrative Review Tribunal should exist primarily 
to ensure administrative justice. Its main objectives should be to 
achieve correct and preferable decisions and be accessible and 
responsive to applicants. 

3. The proposed Administrative Review Tribunal Act should provide that 
a person making a decision reviewable by the proposed 
Administrative Review Tribunal, must provide a written statement of 
reasons for the decision to a person entitled to seek review which 
adequately sets out the relevant grounds and circumstances upon 
which the decision was made. 

4. The proposed Administrative Review Tribunal should have powers to 
resolve disputes about the adequacy of that statement. 

5. The Commissioner for Public Sector Standards should monitor the 
decisions of the proposed Administrative Review Tribunal and 
ensure that their principles are applied across the public sector. 

6. The Public Sector Management Office should ensure that 
administrative justice and the making of correct and preferable 
decisions is viewed as part of best practice in the public sector. 

6.2 TYPES OF REVIEW 

6.2.1 INTERNAL AND EXTERNAL REVIEWS 

6.2.1.1 Issues for Consideration 

An internal review is undertaken by another officer within the same agency. Internal 
review offers the appellant the possibility for quick and inexpensive redress. It can help in 
achieving improvements in the quality of agency decision-making and it may operate as a 
filter before matters go to external appeal. A person can be notified of their rights and any 
time restraints on the appeal. However, internal review can act as a barrier to access 
because it adds another layer to the review process. It can also lack and be perceived to 
lack independence. The Queensland Electoral and Administration Review Commission 
(EARC) pointed out that agency review would be: 
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•·· perceived as more susceptible to political imperatives, and bureaucratic and budgetary 
pressures, than a body outside of, and independent of, the government agency concerned, 
which can decide cases independently of any direction or control by the government 
agency. These considerations suggest that it would generally be unwise to provide for 
internal review as the sole means of appeal, except perhaps where the arguments in 
favour of external review are weak. (EARC, 1991: 38) 

There is also a risk, especially with large agencies, that the quality of internal review will 
Vary between different personnel and geographic regions, thus giving inconsistent and 
inequitable results. 

Curtis considers that administrative decisions should not be appealed to an external agency 
'until the administrative process within an agency has had a reasonable chance to take 
corrective action' (1989: 67). Griffiths pointed out that internal review is logical as 
inevitably it will be required as part of an external review process. For Griffiths the 
benefits ofinternal review were apparent: 

There is an abundance of evidence, not confined to the migration area, that internal 
review prior to an external appeal being heard frequently results in a department 
modifying or reversing a significant number of decisions thereby obviating the need for 
and expense of formal external appeal in those cases. In immigration for example more 
than 50% of all appeals to the Immigration Review Panels were resolved by 
departmental action prior to the hearing. ( 1989: 3 7) 

As internal review provided an effective means of improving decision-making, he thought 
It should be encouraged. 

In the Commonwealth, decision-makers are often required to notify a person of their rights 
of review, both internal and external, stating any time restraints. The Northern Territory 
Law Reform Commission (NTLRC) considered that adequate notice should be given of 
the decision itself, and also notice of the right to have that decision reviewed by the 
general administrative review body recommended for the Territory (I 991: 25). 

EARC argued that citizens should have access to an independent system of appealing 
against administrative decisions which affect them. EARC also suggested that an 
Independent external appeals system of administrative decisions would promote 'wider 
Values' (1991: xiv) by enhancing public acceptance of, and confidence in, the process of 
government administration. 

The expense, time delay and complexity of an external administrative review system are 
often raised as counterarguments. The EARC has pointed out that an external appeals 
system must be seen in the 'total cost of the administration of government programs' 
(1991: xiv), 

Mr Wayne Martin QC told the Perth public seminar that the system in Western Australia 
Was so chaotic and incoherent that it could be described as capricious. There was no 
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consistency about the extent to which internal review was a prerequisite for external 
review and there was no apparent thread running through or linking external merits review 
where available. 

The State Ombudsman is able to investigate a matter of administration but can only off er 
the public a limited redress in the form ofrecommendations for change. 

6.2.1.2 

There has been no action taken since the WA Royal Commission reported in 1992. 

6.2.1.3 

Actions to Date 

Public Submissions 

Opinion was divided on the usefulness of internal review and whether or not it should be a 
mandatory prerequisite to external merits review. The large majority of those making 
submissions to us supported external merits review and the cessation of ministerial review. 

In its written submission, the Aboriginal Legal Service stated that: 

The ALS has some reservations about the effectiveness of internal appeal mechanisms, 
for example the Homeswest Panel, as they lack independence from the original decision 
maker. However, it is conceded that an internal review procedure may correct obvious 
administrative errors made by the agency and therefore have some merit in terms of cost 
effectiveness. 

Ms Nuala Keating of the Society of Labor Lawyers told a Perth public hearing that: 

... as a general rule internal review is a very good idea ... the Society would be concerned 
to say that it is mandatory because there will be cases where it is totally inappropriate. 

Senator Andrew Murray, for the Australian Democrats, told the same hearing that: 

We have argued that all government agencies should first have internal administrative 
review procedures. We think that is a natural, useful and highly desirable outcome and 
those should precede any external appeal. 

The Hon. Justice R.D. Nicholson also favoured internal review . 

... it has to be an internal review which is a precondition to external review and the 
external review has to be the substitution of the decision, into a recommendation back to 
the Minister. 

Mr Wayne Martin QC told the Perth public seminar that: 

... in some but not all areas of jurisdiction it may be appropriate to introduce internal 
review as a prerequisite to external review by the tribunal. The types of jurisdictions in 
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which that will be appropriate will genera lly be the areas of large volume decision 
making where the issues are not earth-shattering. In other areas of smaller volume 
decision-making and significant issues, a direct right of appeal to the AAT without the 
necessity of internal review will be appropriate. 

Ms Karen Merrin, Co-ordinator of the Northern Suburbs Legal Centre, told a Perth public 
hearing: 

The Homeswest review system, an internal review system which is in short called HAM, 
is the system we're most familiar with in the state arena... I don't make any apologies 
for targeting this system as the least likely to provide review applicants with the correct 
and preferable decision and the least likely to be seen as independent, fair and just. 

At the Mandurah public seminar, Ms Terri Coughlin echoed these views when she told us 
that the original Homeswest appeals tribunal was useful and effective from the appellant's 
perspective and that: 

... the diminishing of that Tribunal has had a very, very serious impact on the lives of 
people in poverty. It makes a very strong case in reverse for an administrative appeals 
tribunal. 

Shelter WA (Inc.), in its written submission, strongly endorsed the need for an AAT in 
this State, particularly to overcome the deficiencies which were considered inherent in the 
Homeswest Appeal Mechanism (HAM) system. Mr Jack Mansveld, the Resource and 
Policy Officer for Shelter WA (Inc.), wrote that: 

The availability of a wholly external merits review system such as an Administrative 
Appeals Tribunal should overcome the procedural fairness deficiencies present in HAM. 

Homeswest representative at a Perth public hearing, Mr Bevan Beaver, told us that the 
BAM process was viewed by Homeswest as much better than the tribunal it had replaced 
and that: 

... we believe that the appeals process is fair and on the leading edge of house appeals 
mechanisms in Australia ... Apart from the processes available at Homeswest, customers 
have access to a plethora of appeal avenues which are as I mentioned earlier, the small 
claims division of the local court, the Minister for Housing, the Ombudsman, Equal 
Opportunity and Human Rights Commission, and other Members of Parliament. With 
these various avenues of review available to customers, Homeswest believes that appeal 
rights are well catered for and the decision-making process within the organization is 
open to thorough scrutiny. 

As Ms Merrin pointed out at the same hearing, however, if an applicant takes up another 
appeal avenue, then they are excluded from the Homeswest appeals system. She told us 
that: 
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Excluded is any matter which is or has been the subject of court action or inquiry to the 
ombudsman, minister for housing or Equal Opportunity Commission. 

In spite of the imminent establishment of the Office of Health Review, Ms Michelle 
Kosky of the Health Consumers Council, told us at a Perth public hearing that external 
merits review was necessary because 'it would subject government to some scrutiny'. She 
did not want an external review system to absorb the Office of the Health Review as it was 
to conciliate on complaints about both the public and private health sectors.Nonetheless 
with regard to public sector complaints she told us that it could operate as 'a final tier ... 
prior to the AA T'. 

Ms Karen Levinge of the Fisheries Department told us at a Perth public hearing that: 

... the department does support the general principles behind administrative review in 
that it believes that people have a right to have a review of decisions which affect them 
... they have a right to have some sort of independent review if they are not happy with 
departmental decisions ... [these] are the principles that ... are behind the existing 
tribunal which has been set up by the Fisheries Department. 

She acknowledged the absence of any formal internal review and expressed concern about 
the capacity of a State AAT to provide the specialist expertise needed in dealing with 
fisheries matters. She went on to say: 

Perhaps if a State AAT did come into effect we might have to downgrade our tribunal to 
make it an internal review matter then going to a full tribunal or perhaps those particular 
matters which go to the objections tribunal would be exempt from going to an AA T. 

Mr Terry Martin, Chief Executive Officer of the Ministry for Planning and a person with 
35 years experience with planning appeals, pointed out that the existing system of appeal 
to either the Minister for Planning or the Town Planning Appeals Tribunal had been in 
place for 25 years. Although it had been criticised and subjected to inquiries, it had 
continued. The number of appeals to the Minister demonstrated that a venue was a 
preferred choice. He told us at a Perth public hearing: 

The criticisms of the system are, fairly obviously, that the minister is able to determine 
appeals not always on town planning merit, but may take into account compassionate 
grounds. Secondly there is always the criticism there in terms of a third party joining into 
the appeal system, that not being allowed in our system. 

When questioned as to what he meant by compassionate grounds he defined it as: 

... the minister's ability on hearing the case for an appeal to decide that there are grounds 
to depart from planning principles to decide in a marginal case that perhaps it is 
appropriate to allow a second house for son-in-law to work on a family farm ... In most 
cases in my experience, decisions in planning matters are sorting out the shades of grey 
rather than being absolutely right or absolutely wrong so there is a great deal of room for 
opinion to be exercised in corning to a conclusion. 
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Mr Martin supported the continued existence of the State's specialist tribunals including 
the Town Planning Appeal Tribunal. He thought that third party appeals resulted in delay 
and cost and, in his opinion, the existing system with its exclusion of third party appeals 
was preferable. 

Ms Kathleen Boon, Secretary of the Erskine Progress Association, told us of her efforts to 
find out why a piece of land zoned urban was approved by the Minister for subdivision for 
Industrial purposes. She had to resort to the use of Freedom oflnformation too btain 
certain details and then found herself ref erred back and forth to and from a variety of 
agencies: 

I heard numerous times "I would like to do something but": PIMA [Peel Inlet 
Management Authority] "my hands are tied"; WAPC [Western Australian Planning 
Commission] "the developer has rights"; Council, "we could get sued or it will only be 
overturned"; the Australian Heritage Commission, "not my department"; the planning 
minister's office; "out of my hands". 

I tried to get written confirmation. Some departments found this too time consuming. 
Other gave me conflicting statements, and others sent me the totally wrong information. 

Ms Boon also commented on the differing approaches ofindividual staff. One 
departmental manager withheld information that his successor was willing to provide. 

Mr Alex Gardner, Senior Lecturer in Law at the University ofWestern Australia, told us 
at a Perth public hearing that it was important to understand that zoning was legislative in 
nature and to be decided by the parliament in contrast with what he called' development 
Control decisions' which should be subject to review. He referred us to an editorial he had 
written for the Australian Environmental Law News where he stated: 

Administrative decisions made in implementation of plans and other operational 
decisions which involve the allocation and creation of rights should be subject to 
appropriate levels of environmental impact assessment and public consultation and 
should be subject to appeals by any person for administrative review (i.e. review on the 
merits in the light of applicable policy and plans) by an independent tribunal composed 
of legal and non-legal expert members with some degree of security of tenure. There 
should be no ministerial appeals on development applications except through a 
ministerial call-in power when the proposal is a significant one which the government of 
the day wishes to decide at variance to established planning instruments or policies. 
(1994: 3) 

~ssociate Professor Richard Fay le was of the view that the existence of external review 
elped ensure effective internal review. In his written submission he stated: 
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I believe that as a result of external independent review of decisions affecting citizens, 
the internal decision-making and internal review processes are improved and create an 
environment for fairer decisions. 

Many submissions made to the Commission concurred with the view of Mr Michael 
Barker QC in that ministers should not review administrative decisions. He said at a public 
hearing that: 

... the ministerial appeal right is anachronistic ... [and]... is subject to procedures which 
are inimical to open and fair decision-making ... It is one which can carry the perception 
at least that decision-making isn't open and above board and fully accountable. 

At the Ka tanning public seminar Mr Peter Webse also thought that ministers should not 
review administrative decisions. He said that he didn't 'think that would be a very wise 
recommendation to put forward'. Likewise Mr Trevor Ruland at the Karratha public 
seminar expressed the view that 'ministerial appeal ... has always got that taint of a 
political odium attached to it'. Mr Bill Slater at the Guildford public seminar said that: 

I believe that ministerial appeals should be abolished. I can't see how they can make a 
ruling without having a conflict. 

The Hon. Richard Lewis MLA, Minister for Planning, had a different view. In his written 
submission he stated that 'there appears to be no overwhelming case for the establishment 
of an AA T'. He stated that he was 'yet to be convinced of the need for, even the 
desirability of establishing an AA Tin this State'. 

The State Ombudsman, Mr Robert Eadie indicated that in his opinion there was no doubt 
that adequate internal review procedures were essential to the accountability process. It 
was his experience that effective internal complaint systems had the potential to reduce the 
need of his office to deal with routine complaints and allowed such complaints to be dealt 
with more quickly and effectively. He thought that agencies should be obliged to inform 
persons affected by administrative decisions of the availability of internal review 
mechanisms and the procedure for using them. The State Ombudsman did not see any 
merit in making the findings of the Ombudsman determinative and reiterated the view that 
the recommendatory powers of the position are its strength: 

To a very large extent, the State Ombudsman already acts (and should continue to act) as 
an important avenue for review of administrative decisions ... 

A similar sentiment was expressed by Ms Nuala Keating at a Perth public hearing, on 
behalf of the Australian Society of Labor Lawyers, when she said: 

...any AAT ought to try and fit in the Ombudsman in a way that he doesn't get pushed 
aside or ignored ... 
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In its written submission the Society was concerned that there be limits 'placed on avenues 
of appeal' in order to 'prevent clogging of the system, shopping around and confusion on 
the part of citizens'. According to the them, coordination was 'essential' to: 

... prevent confusion of the public, how the Ombudsman, internal review, FOI ... and an 
AAT interlink and relate needs to be made clear to citizens. 

6.2.1.4 Analysis 

Internal review can play an important role in providing aggrieved citizens with 
administrative justice. Internal and external administrative review processes are 
inextricably linked. The Homeswest Appeal Mechanism (HAM) provides internal appeal 
by way of a re-hearing by a higher ranking officer and then appeal to an Appeals 
Committee. The final external appeal is to the Public Housing Review Panel, but only 
some matters are appealable at each level. The Fish Resources Management Act 1994 
makes no provision for internal appeal but for 'objections' to be heard by a tribunal. The 
Health Services ( Conciliation and Review) Act 1995 will provide consumers with an 
avenue for the conciliation of complaints in both the public and private sector and the 
reporting of a health provider to parliament. The emphasis is on conciliation and there is 
no provision for enforcement. 

Planning decisions can only be appealed externally to either the Town Planning Appeal 
Tribunal or the Minister for Planning who will make a decision. During 1994-95 over 700 
appeals went to the Minister and 49 to the Tribunal. Although appeal to a minister is 
Popular with the general public, it is criticised because it is open to political patronage and 
Cannot be seen to be independent. An external review process will usually require an 
internal review which, if effective, will do much to reduce the need for external review. 
Internal review processes seen to be at arms' length from the primary decision-maker and 
Which do not jeopardise access to other avenues of complaint are the most credible. We 
have noted the generally positive comments about the Authorized Review Officers in the 
Department of Social Security and the many negative comments about the in tern al aspects 
of the Homeswest Appeal Mechanism. These negative comments include the preclusion of 
seeking review under the HAM system, if other review methods have already been 
pursued. 

Internal review should be available across the Western Australian public sector, including 
government business enterprises and state-owned companies. Provided the basic principles 
Which follow are observed, credible internal review processes can be established in both 
large and small agencies. The internal review should: 

• 

• 

not prejudice access to other forms of review, such as the State Ombudsman; 

be undertaken by review staff demonstrably independent of the primary decision 
maker: ' 
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• be free to applicants; 

• be completed in a timely fashion, ideally within 28 days; 

• be based on personal contact between the review officers and applicants; 

• inform persons affected by administrative decisions of the internal review process 
and their right of access to it; 

• be the responsibility of the chief executive officer; and 

• provide reasons. 

WithafunctioningART as we propose, public sector CEOs and ministers can be expected 
to improve internal appeal procedures to ensure they meet the above criteria. They will 
wish to resolve matters before running the risk that the ART will vary or overturn their 
original decision. 

Although we are recommending the establishment of internal review systems across the 
Western Australian public sector, we have concluded that it should not be mandatory for 
applicants to have to avail themselves ofinternal review as a prerequisite for external 
merits review. If the internal review processes are established in the way we propose, we 
believe the majority of applicants will choose to use them and that the bulk of grievances 
will be resolved without the need for reference to the proposed ART. 

On notification of a decision which is reviewable, the person should be informed of their 
right of access to the proposed ART. That notification should also mention any applicable 
time limit. 

There are circumstances where applicants have no confidence in the agency's ability to 
deal fairly with a complaint. This point was made by the Aboriginal Legal Service in 
relation to Aboriginal people and certain agencies. In these circumstances, a mandatory 
requirement for internal review could be counter-productive and direct access to external 
review may be the best option. We are not recommending wholesale changes to existing 
internal review processes. Each should be carefully assessed in the light of the basic 
principles delineated above and adjusted accordingly. 

We do not view the establishment of an ART as detracting from the role of the State 
Ombudsman and his office. In our Report No. 2, Part 1 (1995) and Report No. 3 (1996), 
we emphasised the importance of the State Ombudsman's role in ensuring public sector 
accountability. The internal review processes we are recommending should assist the State 
Ombudsman to investigate maladministration, and the establishment of our proposed ART 
should prove complementary. 
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An ombudsman's jurisdiction in being able to investigate any matter of administration, is 
wider than the jurisdiction of the proposed ART for this State. In addition, under Section 
_14(4)(a) of the Parliamentary Commissioner Act 1971, the State Ombudsman is unable to 
investigate: 

•·· any action in respect of which the person aggrieved has or had a right of appeal, 
reference, or review to or before a tribunal constituted under any enactment or by virtue 
of the Crown's prerogative... 

unless the State Ombudsman is satisfied that it is not reasonable for that person to resort to 
that right or remedy. Consequently, there should not be a confusing overlap between the 
roles of our proposed ART and the State Ombudsman. Any concerns about overlap can be 
resolved by liaison between the parties in the administrative justice system. 

Although ministerial review of administrative decisions is an established part of our 
system of government, we have major reservations about its continued use. Rightly or 
Wrongly, ministerial review is perceived as suspect in that partisan considerations may 
outweigh other considerations, particularly that of administrative justice. We have 
recommended an internal review system and establishment of an ART to provide general 
access to review on the merits. There is no place for ministerial review in such a scheme, 
regardless of whether it has a statutory base or is the result of custom and practice. 
Ministerial review cannot be viewed as external or independent and only a system 
providing access to independent review on the merits will be credible. 

6.2.1.5 Recommendations 

1. Internal review of administrative decisions affecting individuals 
should be provided by all public sector agencies, based on the 
following principles: 

(a) it does not prejudice access to other forms of review; 

(b) it is undertaken by review staff who are independent of the 
primary decision-maker; 

(c) it is free to applicants; 

(d) it is completed within 28 days; 

(e) it is based on personal contact between the review officers and 
the applicants; 

(f) persons affected by administrative decisions are informed of the 
internal review process and their right of access to it; 
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(g) the internal review process is the responsibility of the chief 
executive officer; and 

(h) reasons are provided. 

2. Existing internal review procedures should be reassessed and 
modified, if necessary, to comply with the principles set out in (1) 
above. 

3. Internal review of administrative decisions affecting individuals 
should not be a mandatory prerequisite for external review. 

4. The decision-maker should advise a person affected by an 
administrative decision of the right of review and any time limits 
which apply. 

5. Ministers should not determine administrative appeals. 

6.2.2 REVIEW OF DECISIONS 

6.2.2.1 Issues for Consideration 

There are alternative ways a review body can approach the merits of a decision. A re 
hearing involves looking at only the material before the original decision-maker. A review 
could involve determining whether the decision-maker had made an error in reaching that 
decision, or had been unfair or misapplied the law. Another method involves starting the 
process of making the decision afresh, with no limitation on the new material, information 
or arguments. 

The re-hearing approach is used by Homeswest. The Commonwealth AA T, on the other 
hand, is free to start afresh, or de novo, substituting its own decision for that of the 
original decision-maker ifit considers that this would be the correct or preferable decision. 
The Hon. Justice Deidre O'Connor argues that Commonwealth AA T members: 

... need to examine all the facts and evidence de novo in order to reach the "correct and 
preferable decision". De novo review has the further advantage of enabling the AAT to 
consider evidence that has come to light subsequent to the decision of the primary 
decision-maker. There are enormous benefits in this process benefits to consumers, 
departments and tribunals. (1993: l l)[emphasis in original] 

Although any body making a decision on the merits should be bound by the law, there is 
debate as to the extent to which any review body should be bound by policy 
considerations. In 1973, the Committee on Administrative Discretions (Bland Committee) 
considered that a general review body: 
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... should not be entitled to question policy grounds on which a decision was based or a 
decision to the extent that it gave effect to policy. It should do no more than identify the 
government policy on which the decision was based. (1973: 33) 

In its Report on Review of Appeals from Administrative Decisions (1993), the Queensland 
Electoral and Administrative Review Commission (EARC) suggested that it was 
Important to distinguish between the two broad senses in which the term policy is used: 

• Policy determined by Cabinet or the responsible Minister which involves the 
statement of Government objectives. This is often referred to as government policy. 

Policy which consists of a more detailed set of agency guidelines or instructions for 
determining what action should be taken in exercising an administrative discretion. 
This is often referred to as departmental policy. 

O'Brien ( 1989) argues that the operation of government policy does not make those 
decisions unsuitable for review by the AA T. Rather, O'Brien sees definite advantages in 
reviewing administrative decisions involving government policy: 

• Review provides an assurance that both the law and the policy which a Minister has 
adopted are being given effect to. 

Review may lead to the establishment of sensible principles for the guidance of 
administrators . 

• Review may ensure that a policy that is plainly inappropriate to the circumstances of 
a particular case is not applied inflexibly. 

When an administrative decision is made, it may apply to an individual, a group of people 
With similar interests, or various people with diverse interests who are affected in different 
ways. If a review body were established in this State, consideration needs to be given as to 
Who should have the right to seek a review of an administrative decision. 

6.2.2.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

6.2.2.3 Public Submissions 

Submissions were in general agreement that review of the merits of an administrative 
decision by a general review body should be able to take into account fresh evidence. At 
the Perth public seminar, Mr Wayne Martin QC pointed out the different ways in which 
reviews are currently carried out in the various administrative review tribunals in Western 
Australia. He commented further that there was no consistency in this State: 
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...in the basic nature of the appeal or review that is conducted, whether it is a re-hearing 
in the true sense of the word; whether it is simply a search for error; whether it's done on 
the papers; whether an oral hearing is provided; there is no consistency at all in any of 
that. 

At the public hearings in Perth, representatives from public sector agencies expanded on 
the different types of external and internal review undertaken by their respective agencies. 
Mr Gary Bowler of the Department for Family and Children's Services indicated that the 
power of the case review board 'is to recommend to the director-general either the 
acceptance of the case plan or that it be reconsidered'. On the other hand, at a Perth public 
hearing Mr Bevan Beaver explained that Homeswest's approach was that '[n]ew evidence 
is not accepted in the appeal and the matter is referred to the original decision-maker.' The 
WA Planning Commission, although not permitting third party appeals, allows fresh 
evidence in its reviews of decisions on subdivision approval. Mr Terry Martin, Chief 
Executive Officer of the Ministry for Planning commented at a Perth public hearing that, 
in his view, allowing fresh evidence was 'the point of it really.' 

Mr Michael Barker QC expressed his preference at a Perth public hearing: 

I think you have to be in the shoes of the decision-maker, otherwise you don't have a 
true merits review and you can unrealistically limit yourself or take some things as 
correctly assumed when they perhaps ought not be. I wouldn't have thought there was 
any doubt about that. 

On behalf of the Australian Democrats, Senator Andrew Murray in his written submission 
suggested that an appeal should involve 'considering all the evidence available ... which 
may therefore include new evidence'. Ms Naomi He they, at the Guildford public seminar, 
considered that what was important about the Commonwealth AA Twas that 'it could 
decide the case fresh from the day it was hearing it'. Ms Robyn Ayres of the Aboriginal 
Legal Service also agreed at a Perth public hearing that 'a fresh hearing ... is preferable'. 
According to Ms Ayres there were special reasons for this approach: 

I would say that in most situations Aboriginal people may not have been able to get al I 
the information that they need together when the decision was originally made. 

Associate Professor Richard Fay le, Senior Member of the Commonwealth AAT, 
explained ata Perth public hearing the approach taken by that tribunal: 

We go de novo in every instance. We... are not limited to the evidence that was before 
[the original decision-maker] and more often than not fresh evidence will come up. 

When she addressed the public seminar in Perth, the Hon. Justice Deidre O'Connor 
commented on the relationship of the Commonwealth AAT with the executive, 
particularly having regard to government policy: 
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•·· the AA T's ability to review the merits of a decision rather than simply the lawfulness 
of the decision and to substitute its own decision for that of the original decision-maker 
has placed the Administrative Appeals Tribunal in a sensitive position in relation to 
executive government. 

O'Connor J. pointed out that in 'two early cases' the Federal Court determined that: 

•·· merits review included a review of a decision on the facts before the tribunal, not just 
on the facts to which the original decision-maker had access, and that the tribunal had an 
obligation to review the policy considerations which underpinned the decision they were 
reviewing... It is sometimes said that in undertaking merits review, the tribunal stands in 
the shoes of the decision-maker. In reality, the tribunal is independent of executive 
government. However, the original decision-maker is generally part of the executive or 
subject to it. 

Associate Professor Fay le was asked how the Commonwealth applied policy issues to its 
review of administrative decisions. He responded that: 

All departments have guidelines ... Some of these are determinations which ... become 
law. Others are simply policy, like the Taxation Office internal rulings ... The AAT has 
made it very clear that it regards these things as being the way things should be done 
unless there is good cause to do it some other way. So generally it will adopt the 
guideline, unless there are circumstances which suggest that it would be a nonsense to do 
that all wrong. So we don't feel that we are bound by them but we feel we certainly 
should respect them and we do. 

Mr Bevan Beaver acknowledged, at a Perth public hearing, that the external merit review 
of Homes west decisions were 'against the application of policy and not of administration 
Of law or the regulations attached to the Housing Act.' Also at a Perth public hearing, the 
Hon. Justice R.D. Nicholson could see 'no problem with putting in an Act, a provision, 
Such as they have in Victoria... which says ministerial policy in the absence of illegality, 
will be given effect to. 

Mr Barker QC shared these views: 

··· if government wants to be able to lay down general or specific policies and have them 
taken into account by a decision-maker on review then they ought to be given that 
opportunity. What is required, I think, is the position under the Victorian AA T. 

(\O who should have the right to apply for a review of an administrative decisions, Mr 
crry Martin acknowledged in relation to subdivisions appeals at the public hearing that 
there is always the criticism' of 'third party' appeals 'not being allowed.' Comm en ting on 

Subdivision approvals Ms Kathleen Boon, at a Perth public hearing, said: 

There is definitely a great need for the right of third party appeal. To have any 
department in total control without any avenue of question is at best inadequate, at worst 
dangerous ... It is hard for the general public not to assume corruption... We can't make 
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anybody listen to us ...how can the public believe they are really taken into account or 
that they are even in the equation when faced with decisions and lack of information like 
this? 

Ms Robyn Ayres thought that the entitlement to review should not be limited to 
individuals 'who have had their rights or interests significantly affected by the decision' 
because 'of the way Aboriginal people in communities operate.' At a public hearing in 
Perth, she said: 

Often there might be an Aboriginal organization which ... should have standing to take 
the appeal on behalf of the ... community because Aboriginal people operate with a 
notion of group rights and giving someone authority to speak on behalf of that group. 

6.2.2.4 Analysis 

The proposed AR T's review of any decision should be a fresh review. This manner of 
review is not only simple to understand, but is more likely to achieve a perception by an 
applicant that the review was fair. 

The Administrative Appeals Tribunals established by the Commonwealth, Victoria and 
the Australian Capital Territory all review administrative decisions afresh, without 
limiting the presentation of any new information. 

Insofar as policy is concerned, it is for the legislature to determine the extent of the 
application of policy in the exercise by a general merits review tribunal of its review of an 
administrative decision. Consequently, we recommend that the proposed ART should take 
relevant policy statements into account when reviewing an administrative decision. 

There have been similar approaches in Australia as to who may have the right to apply to a 
general review body for the review of an administrative decision. All jurisdictions with a 
general review body include those people whose interests are affected by the decision as a 
basis for determining standing to apply for a review. 

Any person who has a genuine concern and interest in an administrative decision should 
be entitled to apply to the proposed Administrative Review Tribunal for review of that 
decision. 

6.2.2.5 Recommendations 

1. The proposed Administrative Review Tribunal, when reviewing a 
decision, should be able to exercise all the powers and discretions 
conferred on the original decision-maker and have the discretion to 
consider any relevant material. 
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2. Where the proposed Administrative Review Tribunal is reviewing a 
decision the subject of a stated government policy, it should apply 
the stated policy if the responsible minister certifies, in writing, that 
there was in existence at the time of the making of the decision an 
applicable statement of policy. 

3. Any person whose interests are affected by an administrative 
decision should be entitled to apply to the proposed Administrative 
Review Tribunal for a review of the decision. 

6.2.3 TWO TIER REVIEW 

6.2.3.1 Issues for Consideration 

Western Australia has numerous tribunals, many of which review administrative 
decisions. This State's system of review of administrative decisions has been criticised 
because it appears to follow no scheme or pattern and no common objectives or principles 
have been enunciated. The WA Royal Commission summed up the situation in this State 
as 'a coral reef, the new simply being added to the old' (1992: II 6.1.2). 

The development of the two tier system of external merit review has many proponents. 
Commentators such as Griffiths (1989) are of the view that: 

Experience in high volume jurisdiction such as social security and veterans appeals 
demonstrates the value and cost effectiveness of two tier system of external review. 
(1989: 37) 

Skehill (l 989) suggests that without a first tier ofreview before review by the 
Commonwealth AA Tit would become grossly overburdened and would result in: 

• a distortion of its nature as a general administrative tribunal; 

an extreme increase in its size, both in membership and staffing; 

inordinate delays; and 

• downgrading of the quality of the AA T's review. 

~ disadvantage of a system of two tier review which has developed in the Commonwealth 
Is that it may be duplicating the tasks that ought to be undertaken by the general 
administrative reviews body. Further, as ARC suggests, there are: 

... very real constraints on the resources the community is prepared to devote to a deluxe 
model of primary administrative decision making. (1994: 3 .41) 
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6.2.3.2 

There has been no action taken since the WA Royal Commission reported in 1992. 

6.2.3.3 

Actions to Date 

Public Submissions 

Many submissions pointed out that the inconsistency and proliferation of tribunals 
reviewing administrative decisions in Western Australia was a major problem. They saw 
little benefit in establishing a general merits review body whilst retaining the existing 
layer of tribunals. Ms Nuala Keating, National President of the Labor Lawyers Society, 
expressed the view at a Perth public hearing that: 

We should be trying to streamline the process and have few places for the citizen to have 
to go to try and get a solution... 

At the public seminar in Perth, the Hon. Justice Deidre O'Connor pointed out that: 

There has been a proliferation of second tier tribunals at the Commonwealth level. The 
Administrative Review Council has just recently had a look at all of that and really has, I 
suppose, criticised, and I think fairly, the proliferation of those tribunals. 

Associate Professor Richard Fay le, on the other hand, thought that a first tier tribunal, 
such as the Social Security Appeals Tribunal (SSAT), to review an administrative decision 
before then being entitled to seek review from the Commonwealth AAT 'is good because 
the SSAT is very efficient'. He told a Perth public hearing another benefit of the two tier 
system in the Commonwealth was that: 

It dawns on them at that time that there is a vital piece of evidence that they should have 
brought out but nobody ever discussed it with them, and they have that third opportunity. 

At a Perth pub! ic hearing, Mr Michael Barker QC commented it had to be realised that: 

... if you are going to require bodies to adopt procedures which require them to meet 
early on, to consider alternative means of resolution short of a hearing that that will 
consume some time ...I think it would be important to identify any likely large users of 
an AA T and ensure that there are internal review mechanisms that are going to filter out 
all but the more important cases. 

Mr Des Pearson, the Auditor General, favoured an 'umbrella' approach and a single layer 
of external administrative review. In his written submission he stated: 

My support for a single tribunal to hear administrative appeals is based on the need for a 
system which is consistent in its approach and easily accessible by those seeking justice. 

At the Merredin public seminar Mr Kevin Tengrall expressed the view that few people 
actually knew they may already have a right of appeal. He said that: 
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... I. imagine there would be a lot of appeals are not heard because people didn't know 
they had a right of appeal or which place to go to appeal. 

Mr David Clements thought that the administrative decisions of the Information 
Commissioner 'should be subject to a two tier appeal system.' In his written submission 
he suggested that: 

The first level would look at the procedural fairness and substantiveness of the decision; 
if there is a question of law involved then the case would then go to the judiciary as an 
appeal to the Supreme Court. 

Mr John Urquhart, Chairman of the Finance Brokers Supervisory Board, submitted that if 
there were an AA Tin Western Australia it could hear appeals from the Board 'in lieu of 
the District Court'. Mr Urquhart wrote that 'this procedure may be more cost effective for 
an applicant'. 

6.2.3.4 Analysis 

Western Australia needs an appeal system which is consistent but flexible and combines 
the qualities of informality, speed, expertise and low cost. 

Rather than the proliferation of external bodies which review only some administrative 
decisions, we consider it is both possible and desirable to have a single administrative 
Ieview body which achieves the objectives of a merits review system. Community 
Interests are not served by retaining the current system of specialist tribunals as a first tier 
review system of administrative decisions, with a subsequent appeal to a general 
administrative review body. The specialist tribunals may be retained and put to best 
advantage in the structure of the proposed ART. 

Any minor disadvantages to the objective of achieving a correct and preferable 
administrative decision can, in our view, be redressed by the specialist divisions within the 
Proposed Administrative Review Tri bun al (Section 7 .1 ). 

6.2.3.5 Recommendations 

1. The proposed Administrative Review Tribunal should be the only 
body carrying out external review of public sector administrative 
decisions affecting individuals, apart from the exceptions mentioned 
in Recommendation 6.3.5. 

2. Existing tribunals reviewing public sector administrative decisions 
affecting individuals should be abolished as their functions become 
incorporated into the proposed Administrative Review Tribunal. 
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6.2.4 FURTHER APPEALS 

6.2.4.1 Issues for Consideration 

While a merits review applies the relevant law, settling questions oflaw and determining 
whether a particular administrative decision is lawful are determined by the courts. 

There may also be circumstances where a review body, in considering the meaning of 
particular legislation, or the application oflaw, may wish to seek clarification and 
determination of that question oflaw by a court. 

6.2.4.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

6.2.4.3 Public Submissions 

There was general concurrence in the views expressed in the public submissions received 
by the Commission that the only appeal from any general administrative appeals body 
should be on a matter of law to the Supreme Court. The Hon. Justice R.D. Nicholson, at a 
Perth public hearing, concurred that 'the appeal from the review body should be limited to 
questions ofla w'. 

At the Perth public seminar, Mr Wayne Martin QC expressed the view that: 

... above the AA T there must be, l think, some mechanism for review for error of law, 
and that mechanism must be reviewed, I think, by the Supreme Court, but it should be a 
limited form of review; perhaps even review only upon the grant of leave by that court, 
and then only on a limited question of law. 

The State Ombudsman, Mr Robert Eadie, in his written submission agreed that an appeal 
should lie from any general review body on a question of law, commenting that: 

Generally speaking, l tend to agree with the view that, as a matter of principle, there 
should always be a right of appeal from an administrative appeals tribunal on a point of 
law. 

The Western Australian Division of the Australian Society of Certified Practicing 
Accountants (CPAs), in their written submission said that matters arising at a hearing by a 
review body 'covering a matter oflaw could be appealed to the State Court system.' 

At a Perth public hearing, Associate Professor Richard Fay le discussed the provision in 
the Commonwealth AA T Act of the Tribunal referring a legal issue to the Federal Court 
for determination before proceeding to hear a particular merits review. He said that: 
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You can actually go ahead and hear the matter and decide it how you think ... Or you can 
make a case stated to the Federal Court. We had a recent case here where it was a 
complex question of tax law that had never been adjudicated by a Federal or High Court, 
was under a fairly new provision of the Act, and we called upon a judicial member to 
hear it and they agreed. So that flexibility gives the tribunal a tremendous scope. 

6.2.4.4 Analysis 

The proposed Administrative Review Tribunal Act should provide a specific right of 
appeal from decisions of the proposed ART to the Supreme Court ofWesternAustralia on 
a question oflaw. An appeal time limit of28 days is appropriate for the purposes of an 
appeal from a decision of the proposed ART on a question ofla w to the Court. 

We also consider it would be appropriate to provide for the proposed ART to refer 
questions of law to the Supreme Court for determination. 

6.2.4.5 Recommendations 

1. An appeal to the Supreme Court, on a question of law, should lie 
from decisions of the proposed Administrative Review Tribunal. 

2. The proposed Administrative Review Tribunal should be able to refer 
a question of law to the Supreme Court for determination. 

6.3 DECISIONS SUBJECT TO ADMINISTRATIVE REVIEW 

6.3.1 Issues for Consideration 

There are already many administrative decisions affecting everyday life in the Western 
Australian community which are subject to some form of merits review, whether it be by 
Way of special tribunal, committee, minister or other body. There is no common law right 
of appeal against an administrative decision. Such right is 'created or authorized to be 
created by statute' (WALRC, 1982: 5). 

In 1982, the Western Australian Law Reform Commission (W ALR C) classified the 
matters about which decisions may be made and which were then subject to appeal at both 
state and local government levels under the following headings: 

l. Matters affecting public servants; 
2. Rates and taxes; 
3. Licences, authorities, permits or duties concerning  

(a) occupations and commercial activities; 
(b) premises; 
(c) the manufacture and control of foodstuffs; 
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(d) (i) land and its uses; 
(ii) conservation and the environment; 

(e) other matters; 
4. Medical; 
5. Compensation; 
6. Industrial; 
7. Miscellaneous. (WALRC, 1982: 7) 

There are apparently no consistent criteria applied in Western Australia to indicate the 
legislative basis for a right of appeal from an administrative decision. The W ALRC noted 
that while there were reviews for decisions relating to such occupations as medical 
practitioners and debt collectors, there was no review of decisions made about surveyors 
and money lenders (1982: 14). As a consequence the WALRC (1982) indicated that: 

...the present arrangements are the result of ad hoc legislation over a long period of time 
without an apparent overall plan. (I 982: 13) 

The WALRC recommended that, in addition to a general administrative review body, 
there was 'a need for an ongoing body to carry-out a review of rights of administrative 
appeal' (WALRC, 1982: 7.4). The WALRCenvisaged that this body would be similar to 
the Commonwealth Administrative Review Council and would monitor which decisions 
would be suitable for administrative review. 

6.3.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

6.3.3 Public Submissions 

The submissions received suggested a general consensus as to the common criteria which 
should be applied to identify those decisions which should be the subject of external 
review by any general review body. At the Perth public seminar Mr Wayne Martin QC 
pointed out that there were 'vast discrepancies and inconsistencies in a whole range of 
areas in the existing structure of tribunals.' He said that: 

...the first and most obvious concerns the identification of the decisions which are in 
fact subject to review on the merits. 

At a public hearing in Perth, Senator Andrew Murray, for the Australian Democrats, 
thought the criteria should be those decisions where 'the rights or interests of persons are 
specifically affected to a significant extent and are of substantive nature'. He said that that 
criteria could be qualified by adding the words 'to the person concerned', because for a 
'person on a pension, something that involves $400 may in fact be of a substantive 
nature.' 
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The Hon. Justice R.D. Nicholson held a similar view. At a Perth public hearing, he was 
attracted to the following two criteria, namely: 

... the rights or interests of persons must be specifically affected to a significant extent by 
the exercise of the relevant statutory power and the decision in question must be of a 
substantive nature and not collateral or preliminary to the primary decision. 

At a Perth public hearing, Ms Robyn Ayres of the Aboriginal Legal Service also agreed 
with that criteria. Also at a public hearing, Mr Michael Barker QC discussed in detail the 
types of decisions that may be subject to administrative review by any general review 
body. He suggested the starting point was where: 

... people's real interests are affected... [T]here are some decisions when it comes to, for 
example, the opening up of land for mining and other decisions in relation to resource 
planning and management and so on, 'which may not be amenable to review. That can 
probably be explained by reference to the original criteria, and that they are not decisions 
which directly affect to a significant extent rights and interests of individuals. Later 
decisions implementing those plans and strategies might, but not perhaps the initial 
planning process. 

Ms Jann McFarlane, at a Perth public hearing, raised problems which clients of the 
Welfare Rights and Advocacy service, particularly who are poor, have experienced 
because of lack of review processes in Western Power, AlintaGas and the Water 
Authority. 

In a written submission, AlintaGas's Chief Executive Officer, Mr Phillip Harvey however, 
Wrote that AlintaGas 'would be concerned if the breadth of any structure' to establish an 
administrative review body encompassed 'powers that Alinta Gas exercises in order to 
operate its business and protect its assets'. 

Mr Des Pearson, the Auditor General, in his submission to us wrote that: 

At a time when there is greater transience in public sector employment and management, 
as well as program delivery by contractors, it is more important than ever that the public 
sector's high accountability obligations are made more transparent and reinforced. It is 
this requirement for accountability, in consequence of public ownership and interest, 
which forms the fundamental difference between public and private sectors, with a 
concomitant need for frameworks and mechanisms to ensure transparency in decision 
making and access to justice. 

Mr John Feeney, at a Perth public hearing, said that decisions oflocal government and 
statutory authorities should be subject to review. In his view: 

•. al I decisions that affect the rights or interests of persons under legislation or 
subordinate legislation ... [including] private contractors ... should be subject to appeal. 
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On behalf of the Australian Society of Labor Lawyers, its President Ms Nuala Keating, 
expressed the concern in a written submission that: 

The issue of the capacity to appeal against decisions will be even more important with 
increasing divesting of public sector services to the private sector, as citizens will less 
and less be able to complain to a politician about their concern/problem. There will be no 
political accountability or redress in any instances where arguably, at the least, there is 
now. 

At the Perth public seminar Mr Martin QC thought a solution may be: 

... to identify those functions which are truly public interest type, public right type, 
functions and the contractor or purchaser of the business has to, as part of the purchase, 
hold itself responsible to forms of review. 

The Hon. Justice Deidre O'Connor confirmed at the Perth public seminar that review of a 
private decision is available at Commonwealth level' in the bankruptcy jurisdiction. 
Associate Professor Richard Fayle also recalled, at a Perth public hearing, that: 

Recently we have had our jurisdiction extended to particular type of employment and 
that is anybody who has been employed on a ship under a particular award regardless of 
who owns that ship we can review the compensation claims in that regard. So it stems 
from the legislation governing, if you like, the employment terms ... and it doesn't matter 
who the employer is. 

The question of who should have the task of identifying the decisions to be subject of any 
general review body, both in the first instance and subsequently, was the topic of much 
debate in the submissions. At a Perth public hearing, Ms Karen Levinge of the Fisheries 
Department believed that: 

... the department at first instance should be the body which decides which of its 
decisions should be reviewed by a state AA T. 

This viewpoint received some support from the Hon. Justice R.D. Nicholson who, at a 
Perth public hearing, said that: 

... one shouldn't rule out the departments themselves. I don't mean by making the whole 
exercise dependent upon the departments identifying those decisions before it can begin, 
but rather the system begins and vesting of jurisdiction takes place as it arises ... I think 
as a Bill goes up to parliament it would be appropriate, just as now it's appropriate to 
identify the cost impacts of new legislation, so it would be appropriate to identify the 
administrative review impacts. 

Nichol_son J. went on to consider how an initial general administrative review body should 
be established: 
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As l understand it, what has inhibited the Western Australian Law Reform Commission 
proposals being implemented in any way, irrespective of the form of structure adopted, is 
the fact that it was referred to many departments to come up with what should go in to 
the system; in other words to get everyone on the starting block together. 

At a Perth public hearing, Mr Michael Barker QC took this approach one step further. He 
believed that: 

•·· the starting point is to say, "Well, all decisions ought to be subject of appeal, unless 
you can come forward with some practical or reasoned explanation why not. "... you 
work back to some decisions that shouldn't be subject to review. You don't work the 
other way around, in my submission ... there are a lot of tribunals that exist today and 
they can immediately be brought together and the AAT could exercise that appellate 
function immediately without getting into argument about what other bodies' decisions 
ought be subject of appeal ... bodies like the Land Valuation Tribunal ... and 1 should say 
I think the whole of the local government appeals area ... There are all sorts of areas like 
that where the appeal right exists and the appeal body really ought to be the AAT and 
they can be readily identified. 

Ms Nuala Keating was of a similar view. At a Perth public hearing she concurred with the 
approach suggested by Mr Wayne Martin QC in proposing that the starting point' for the 
Jurisdiction of a general review body should be 'some sort of blanket approach' saying 
that: 

•·· everything that's currently ... subject to an appeal now should be subject to an appeal 
under an AA T ... [if] you don't...have this sort of hard line approach about it, you just 
won't get anywhere. You will have lots of ... chat and discussion and argy-bargy about 
what should and shouldn't be included. 

According to Mr Barker, once that process had begun '[t]he question after that is how 
many other decisions made within the public sector ought to be subject to appeal rights?' 
Mr Barker suggested an approach that: 

... there is no reason on the face of it why decisions made which affect people to a 
significant extent ought not be the subject of an appeal to an impartial appellate tribunal. 
Then you have to find reasons to say that a particular decision oughtn't go to that 
impartial independent tribunal. 

As to who should have the role of identifying which decisions ought subsequently be 
subject to review, some discussion took place at the public hearings as to whether or not 
Western Australia should have an Administrative Review Council with a similar role to 
that of the Commonwealth model. Ms Levinge thought such a body would be useful 'in 
the first instance' to monitor: 

··· how the administrative law system is working, especially in the early stages of any 
new system, and that would be there as an advisory body and perhaps would be able to 
issue guidelines as to what sorts of decisions might be subject to review. 
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Nicholson J. thought there was 'definitely ... a case for an independent body' but he did 
not think that 'Western Australia could sustain theequivalentof an ARC.' Rather, he 
suggested an independent body could 'review the decisions every couple of years or so' 
and commented that: 

It seems to me a mechanism like this that had a part-time role would be desirable 
because you just don't get that independent overall look by persons who know what is 
going on in government and some 10 years down the track that could be important... I 
don't think we probably need at the state level a body [like] the ARC ... I don't get the 
sense that that's quite what we have the need for in Western Australia. 

Mr Des Pearson, the Auditor General, was in agreement with this viewpoint. In his written 
submission to us, he concluded that: 

... I am not in favour of the proposal that it may be necessary to establish a body to 
review all existing powers to make administrative decisions and determine whether 
appeal rights exist. I think the establishment of such a body would be administratively 
unwieldy and is not necessary, nor would it seem a cost-effective option. 

In its written submission, the Australian Society of Labor Lawyers was 'of the view that 
there are several arguments against an ARC' for Western Australia. Ms Nuala Keating 
listed these arguments as: 

cost, especially a cost which WA could not justify; 
the Federal model is too 'in-depth', even bureaucratic and scholarly for WA 
requirements; 
it is too narrow in its scope ... ; 
generally the administrative package is part of the executive arm of government 
and arguably the role created for an ARC ... usurps that... ; and 
at State level, a law reform commission may be a clever substitute for some of the 
more appropriate work of an A RC. 

6.3.4 Analysis 

An administrative decision affects a citizen's relationship with the State. It is not a 
decision which relates to private disputes. Although a number of submissions made to the 
Commission suggested that the jurisdiction of the proposed ART should combine the 
diverse appeal bodies and the appeal provisions in various Acts, not all of these are 
confined to administrative matters. Some relate to decisions of private disputes which 
have appeal provisions to such bodies as the Small Claims Tribunal, Residential Tenancies 
Tribunal or local government. 

The Common wealth, Victorian and A CT Administrative Appeals Tribunals ( AA Ts) have 
all begun with a limited jurisdiction which may be added to over time. Unless a piece of 
legislation provides for the right to apply for review of the administrative decision, those 
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AA Ts do not have jurisdiction. Section27(1) of the Commonwealth Administrative 
Appeals Tribunal Act 1975 (CommonwealthAAT Act), as illustration, provides: 

Where this Act or any other enactment provides that an application may be made to the 
Tribunal for a review of a decision, the application may be made ... 

T his approach may result in delay and could involve extensive amendments to many 
DIeces of legislation. It could also deprive people in the community of entitlements to seek 
the review of an administrative decision which they should otherwise have. 

Consequently, we prefer to start from the position that every administrative decision 
should be reviewable by the proposed ART, unless specifically exempted. The Northern 
Territory Law Reform Committee (NTLRC) (1991) proposed types of decisions which 
should be exempted from administrative review. 

The NT Report also suggested that because of their nature and special requirements, 
decisions in industrial relations and professional matters could reasonably be excluded 
from review by a general administrative body. The NTLR C pref erred instead for those 
matters to be subject to review of specialised external review bodies. We concur, except it 
Is for the legislature to determine the administrative decisions which it considers are 
fundamental to executive and legislative policy. 

Unless a decision of an administrative character is specifically excluded, it should be 
subject to review by the proposed ART. Administrative decisions made by statutory 
corporations and local councils could be suitable for review. We consider that 
administrative decisions of publicly funded universities in this State should also be the 
Subject of merits review by the proposed ART 

The following categories should be excluded from administrative review by the proposed 
ART 

• 

• 

decisions involving the commencement of civil or criminal proceedings; 

decisions relating to personnel management and dispute resolution procedures of the 
public sector 

' 
• 

• 

• 

decisions relating to industrial disputes; 

decisions about the financial management of the public sector; and 

other matters as determined by the Parliament. 

We do not consider there is a need for a new specialised body like the ARC in Western 
Australia to identify administrative decisions which should be subject to review by the 
Proposed ART. Parliament should have the responsibility for identifying such decisions. 
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A schedule of the proposed ART Act should list the administrative decisions excluded 
from the proposed AR T's jurisdiction. Unless a particular category or administrative 
decision is so listed, decisions should be subject to merit review by the proposed ART. In 
determining whether another more appropriate body already exists to review an 
administrative decision, that administrative decision should only be excluded from being 
subject to review of the proposed AR Twhere there is a special case for the exclusion. A 
special case for the exclusion should take into account the specific nature and special 
requirements of that particular administrative review. 

6.3.5 Recommendation 

1. Every public sector administrative decision affecting an individual 
should be reviewable by the proposed Administrative Review 
Tribunal except: 

(a) decisions involving the commencement of civil or criminal 
proceedings; 

(b) decisions relating to personnel management and dispute 
resolution procedures of the public sector including industrial 
disputes; 

(c) decisions relating to industrial disputes; 

(d) decisions about the financial management of the public sector; 
and 

(e) such other matters as Parliament may determine. 
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CHAPTER7 REVIEW STRUCTURE 

7.1 STRUCTURE OPTIONS 

7.1.1 Issues for Consideration 

The Commonwealth Administrative Review Committee (Kerr Committee) (1971) 
examined three structural options for merits review. These were: a court, specialised 
tribunals, or a general administrative review tribunal. Although some functions akin to 
judicial could be involved, most determinations would be concerned with policy or 
administration. 

The Kerr Committee commented that as the court would operate in the: 

Executive field of government, the wisdom of giving it the form and garb of a judicial 
body may be open to doubt, particularly as confidence in the judicial arm of government 
may be threatened if the judiciary is brought into an area of administration where public 
controversy often runs high. (Kerr Committee: 1971 : 28) 

The Kerr Committee concluded that regardless of constitutional restraints, a court was not 
the appropriate place for administrative decisions to be reviewed. The Committee 
preferred a general review tribunal because it was preferable to a plethora of specialist 
tribunals. 

The Committee on Administrative Discretions (Bland Committee) (1973) agreed: 

In short, we take the view that the fewer tribunals there are the more likely will be the 
most economic use of resources and a better and more even resolution of individual 
issues because numbers of tribunals will not be narrowly circumscribed in their 
jurisdictional range. (1973: 25) 

The Commonwealth AA Twas established in 197 6 and was the model used for the 
Victorian AA Tin 1984. Although the Commonwealth AA Twas separate from the courts, 
as constitutionally required, it has been strongly criticised for its court-based procedure. 
De Maria writes in 1992 that: 

... the [Commonwealth] AAT has no concept of social justice. A good deal of this 
observation is tied up with the view that the AA T was kidnapped at birth and raised in a 
community oflawyers. (1992: 97) 

In the meantime a number of specialist Commonwealth tribunals have been established 
( described in Chapter 5). These too have been criticised as emulating the legalistic and 
elitist character of the Commonwealth AA T. 
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In its discussion paper on possible models of administrative review for Queensland, the 
Electoral and Administrative Review Commission (EARC) stated that the: 

... same constitutional restraints [as were placed on the Commonwealth] do not operate 
upon the Australian States and thus there is no constitutional limitation to prevent the 
Queensland Parliament from conferring on the Supreme Court or District Court a 
jurisdiction to review administrative decisions on the merits. ( 1991: 67) 

EARC (1991) saw specialist tribunals having certain advantages, namely: 

• 

• 

• 

members can be appointed because of their specialist expertise, particularly in an 
area which is technical and complex; 

an appeal can be dealt with more rapidly and cheaply because technical matters and 
statutory schemes do not need to be learned or explained; 

there is scope for practices and procedures more relevant to that particular area of 
administrative decision; 

• there would be less pressure to appoint lawyers as presiding members, thus avoiding 
an adversarial system; and 

• procedural uniformity could be resisted . 

EARC (1993) was concerned that the conferral on the courts of a wide jurisdiction to 
review the merits of administrative decisions could diminish the standing of the courts by 
involving then in the exercise of administrative discretion as opposed to judicial 
discretion. EARC also pointed out that a preference for a general appeals body did not 
mean that some specialist tribunals could not exist. This could be the case when 
specialised expertise was required, where the volume of appeals from a particular area of 
administration was so great that it was more efficient to make separate arrangements or 
where an existing specialist tribunal was operating efficiently and creditably. 

Having considered the possible options in 1993,EARC recommended a Queensland 
Independent Commission for Administrative Review (QI CAR). It proposed that QI CAR 
should not only be a generalist administrative review body but should have a general 
advisory role in relation to administrative decisions. This latter recommendation has been 
criticised by the Queensland Ombudsman (1994) and the Queensland Parliament 
Committee on Electoral and Administrative Review (1995) who view it as confusing the 
functions of an administrative review body and an ombudsman. 

By 1994, the ARC had become concerned about the creation at the Commonwealth level 
of specialist merit review tribunals with their own processes and procedures. The ARC 
saw this as a challenge to the notion that there was a coherent system for the 
Commonwealth and evidence of a slipping away from the original Kerr and Bland 
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Committees' philosophy and recommendations. In its 1994 discussion paper, the Council 
presented three models for consideration. 

The ARC wanted a structure that would retain all the positive attributes of the individual 
merits review tribunals but which would also achieve greater perceived and actual 
independence, improvements in agency decision-making, improved accessibility and 
economic efficiencies. It said that the objective of obtaining the correct and preferable 
decision at the earliest stage of the decision-making process should be seen as paramount. 

TheARCproposed a Commonwealth Review Tribunal which would: 

• be a one-stop shop for merits review; 

• have maximum flexibility as a single organization in responding to change; 

• be demonstrably independent of any of the agencies; 

• improve awareness and access because of simpler, less complex processes; 

• establish one level of merits review as the norm; and 

• provide a more effective means of ensuring that issues of general principle are 
identified and determined. 

In 1994, the Hon. Justice R.D. Nicholson gave a paper Judicial and Administrative Review 
in Western Australia: Blueprints for Development to the Australian Institute of 
Administrative Law Forum. Having considered the original W ALRC proposals, those of 
the WA Law Society and the WA Royal Commission, and bearing in mind there is no 
constitutional bar to a court exercising the powers of administrative review, he presented 
the alternatives as: 

• administrative law divisions within existing courts; 

• a general appellate tribunal along the lines of the Commonwealth and Victorian 
AATs; or 

• an Administrative Court comprising judges and magistrates from existing courts and 
lay persons. 

A fourth possibility would be to extend the power of the State Ombudsman to make 
decisions rather than recommendations. Such a proposal has, however, been widely 
criticised. The SCGA (1994) saw the inability of the State Ombudsman to determine, 
rather than recommend, as a strength. In 1995,PCEAR concurred with EAR C's view that 
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the option of an Ombudsman with determinative powers in relation to administrative 
appeals was somewhat ill-conceived. 

7.1.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

7.1.3 Public Submissions 

The Chief Justice of Western Australia, the Hon. David Malcolm, favoured a court based 
model. In his correspondence to the Commission, he stated: 

While l still have an open mind on the establishment of a single Administrative Appeals 
Tribunal along the lines of that established by the Commonwealth and Victoria, I 
continue to favour an appellate structure which is within the court system as 
recommended in the original W ALRC report of 1982. 

The Hon. Justice R.D. Nicholson told a Perth public hearing that whatever was decided it 
was important to have administrative review and that the issue of structure should not 
prevent its establishment in Western Australia. He said he did not favour the State 
Ombudsman as an option: 

I would rather see the Ombudsman strengthened... I think that parliament has ignored 
the Ombudsman to a large degree, having set him up. I am a great supporter of the 
Ombudsman system but I don't think that's the place to put administrative review. 

He did not favour the idea of specialist tribunals remaining diverse and being overseen by 
some sort of council as that perpetuated the undesirable features that existed currently. Of 
the court-based models, he favoured a separate administrative court comprising nominees 
of the Supreme, District and Magistrates Courts and the Family Court and including non 
lawyer members. He acknowledged that the weight of opinion favoured a separate 
tribunal, but suggested that this opinion was based on out-of-date perceptions of the 
courts. He told us that the courts were much more flexible than had previously been the 
case and willing to consider alternative means of dispute resolution. In addition court 
appointed personnel would have a security and independence not available to tribunal 
members: 

A separate system like that would have all the flexibility of a separate organization, and 
would allow the appointment, as I have said, of appropriate people to it. It would be in 
all respects the same as a separate tribunal, but it would have a touch more of 
independence to make it truly able to withstand the pressures of government that simply 
arise as a matter of course. 
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In the past we have relied on the word tribunal to suggest informality. It is a matter only 
of attitude and performance. When I say administrative court I mean simply something 
that is called a court in fact it would be the same as the administrative tribunal ... and 
capable of being run in the most relaxed and communicative way, free of formalism and 
documentation. 

At a Perth public hearing, Mr Michael Barker QC also thought there was merit in acourt 
based system as 'the community would have extra confidence in it and the likelihood of it 
being unreasonably or improperly influenced by executive government would be 
diminished'. 

Mr Wayne Martin QC told the Perth public seminar: 

... I strongly disagree with the proposal to put the system within the court structure for a 
number of reasons. 

He said that although the separation of powers was not a constitutional requirement he 
thought it was desirable and that 'there is a very real danger that the integration of the 
judiciary into the administrative process could result in compromise of that role'. In 
addition he saw the judicial model as essentially adversarial and intrinsically intimidating: 

I think there is also a danger in putting it in the court system; that it will result in 
confusion between review on the merits, finding the correct and preferable decision and 
review for error of law, which is the traditional role of the courts. 

At the Broome public seminar, Ms Jo Boots was of the view that 'definitely we have to 
have an AA T'. She was concerned it should remain informal and said: 

... I would be loath to see it caught up in the formal legal system. I would be loath to see 
it being staffed with judges, and so forth. 

Senator Andrew Murray, for the Australian Democrats, said at a Perth public hearing that 
they were very much in favour of a separate administrative appeals tribunal: 

We strongly argue that a general administrative appeals body must be separate from the 
court system... because of our belief that the culture and ethos and nature of a court 
system are antithetical to the mediatory, conciliatory approach which is desirable in a 
tribunal. We say that courts are a win-lose situation. There is one winner and one loser 
and we would like to see an administrative appeals system being a win-win situation 
where both the policy makers and the recipient of the decision end up the better for the 
result. 

In addition, Senator Murray was adamant that the separation of powers should be observed 
in setting up an administrative review system and saw it as one of the strongest arguments 
against a court based system. Mr Des Pearson, the Auditor General, in his written 
submission also supported anon-court review body. He stated: 
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In order to preserve the fundamental democratic principle of the separation of powers, I 
would not envisage the appeals system to be part of the existing court system. 

Ms Nuala Keating of the Australian Society of Labor Lawyers said at a Perth public 
hearing that a stand alone body should be established to provide access to review on the 
merits: 

The major reason that it ought to be a stand alone body is because the whole purpose of 
the form of administrative review should be about simplicity, accessibility, ideally 
people not requiring a lawyer ... once you make it part of the court system you lose a lot 
of those benefits. 

... the fact of the matter is an administrative review tribunal is not part of the judiciary. Jt 
is essentially an arm of the executive and that is how it should be treated and that is 
where it should be in the scheme of things. 

Ms Keating also said that the Society saw no justification for specialist tribunals and that 
if one were allowed others would 'start creeping back in'. Also at that hearing Ms Robyn 
Ayres of the Aboriginal Legal Service saw benefit in the existing specialist tribunals but 
told us that the best system would be 'a general administrative appeals body which had 
specialist di visions'. 

Although he supported a court based tribunal, at the same hearing, the Hon. Justice R.D. 
Nicholson also saw advantages in combining the existing tribunal within one structure and 
having divisions. With regard to theTownPlanningTribunaland the WALRCviewthatit 
should remain separate, Nicholson J. said: 

I would have thought that could operate very happily as a major division of whatever is 
set up... There would be no reason why any peculiarities of its work couldn't be 
maintained in a separate division. 

Ms Karen Levinge of the Fisheries Department said at a Perth public hearing that the 
expertise and knowledge of specialist tribunals such as the Fisheries Tribunal ought to be 
retained: 

... if you do have a state AAT [it would be important] to have perhaps divisions within 
that AAT so that you get the same members dealing with the same ... matters to build up 
a consistency in decision-making and a knowledge of the particular area they are dealing 
with. 

Mr Terry Martin, Chief Executive Officer of the Ministry for Planning, thought that the 
present system of specialist tribunals should remain, particularly where there was a large 
volume of appeals. He said at a Perth public hearing that there was merit in combining 
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smaller tribunals but that for environmental and building matters 'it would be wise to 
maintain a specialist tribunal'. 

Senator Andrew Murray, for the Australian Democrats, pointed out at the same hearing 
that a number of the existing specialist tribunals dealt with matters between private 
individuals and private organizations. The Australian Democrats supported the 
establishment of a single administrative appeals tribunal but did not argue for it as a sole 
body because they could conceive of situations in which the 'retention of a number of 
appropriate specialist tribunals could be warranted'. 

Mr Wayne Martin QC thought that in the first instance jurisdiction should be specifically 
and sparingly conferred on a state AA T. At the public seminar in Perth he said that 'it 
should comprise all the decisions that are presently subject to review on the merits in the 
maze of existing tribunals that exist under state legislation'. 

Associate Professor Richard Fay le saw no benefit in a piecemeal approach and said at a 
public hearing in Perth that: 

... government should grab the nettle and bring in an umbrella tribunal and only in 
exceptional circumstances leave others to be independent of it. 

7.l.4 Analysis 

The ART we propose, consisting of a general division and two specialist divisions, and 
with the ability to appoint and call on specialist expertise when required, would provide 
general access to merits review while retaining specialist expertise (Figure 7.1). Only 
three divisions are required: one for state taxation matters; one for the environment, 
planning and development control; and a general division for all other areas in the public 
sector. 

We see no merit in retaining the plethora of specialist tribunals that currently exist in 
Western Australia, but we do wish to retain the specialist expertise necessary for some 
categories of appeals. Bodies which currently review administrative decisions in this State, 
whose review functions we propose will be overtaken by the proposed ART, should be 
abolished. 

It is important to obtain the correct and preferable decision at the first external review. For 
this reason we are not proposing a second tier of merits review. Decisions that highlight 
matters of general principle are important and can contribute to improved decision 
making. Potentially significant decisions for either general principle or improved future 
decision-making should be considered by the President of the proposed ART and any two 
members of the divisions sitting as the full Tribunal. They would address matters of 
principle or decision-making practice across the public sector, and issue an opinion if 
appropriate. 
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Figure 7.1: Western Australia: Proposed Administrative Review System 
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We are not persuaded by the arguments put forward favouring merits review within the 
existing court system or as anew separate administrative court. A court is not the 
appropriate place for administrative decisions to be reviewed because: 

• the nature of the decisions under review; 

• the desirability of reinforcing the principle of the separation of powers; 

• the possible confusion of merits review, finding the correct and preferable decision 
and review for error of law; and 

• a court culture that is formal and adversarial. 

Provided the decisions of the proposed ART are independent of the primary decision 
making agencies, and the selection and appointment processes recommended in Section 
7.2.2.5 are implemented, the AR T's independence would be secured. We do not share 
Nicholson J.'s concerns about the potential vulnerability of non-judicially appointed 
members to executive influence. The proposed ART would be part of the executive. It is 
independent decision-making, not independence from the executive, that is the critical 
factor. 

The proposed structure would provide the citizens of Western Australia with an 
administrative review system that is coherent, integrated, independent and capable of 
improving agency decision-making. 

The cost of an administrative review system was the reason given by the previous 
government for not proceeding. We have not had the resources or time to conduct a 
detailed cost-benefit analysis. Nonetheless, it is clear there would be economies of scale 
from fewer tribunals. Effective internal review processes, as recommended by us in 
Section 6.2.1.5, should do much to reduce external reviews. In addition, the significant 
costs associated with judicial inquiries and royal commissions made necessary by 
administrative injustice, would be a voided. 

7.1.5 Recommendations 

1. The proposed Administrative Review Tribunal should be established 
as a separate tribunal. 

2. The proposed Administrative Review Tribunal should consist of three 
divisions: 

(a) state taxation; 
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(b) environment, planning and development control; and 

(c) general. 

3. The President of the proposed Administrative Review Tribunal, 
together with any two members, should be empowered to sit as a full 
tribunal to hear matters of administrative principle. 

7.2 FUNCTIONS AND TERMS OF REFERENCE 

7.2.1 POWERS AND PROCEDURES 

7.2.1.1 Issues for Consideration 

The advantages claimed for an administrative review system are speed, informality, 
accessibility, independence, flexibility, expertise and cost effectiveness (EARC, 1991). 

The Commonwealth AA T has adopted procedures such as preliminary conferences and 
mediation but still strongly relies on a formal hearing as an ultimate method of making a 
decision. Pearce writes that: 

It does seem a fair comment that once one moves away from the preliminary conference, 
the differences between the AA T and a court are becoming less and less apparent. 
(1989: 22) 

The extent to which legal representation should be encouraged or required by 
administrative review bodies has received considerable attention by commentators. EARC 
put the following case for legal representation in its Issues Paper No. 14 4ppeals from 
Administrative Decisions (l 991: 60-62) suggesting that: 

• Where a government agency was entitled to be represented, the agency 
representative should not adopt an adversary role but may represent the agency for 
the purpose of assisting the review body to determine the proper exercise of the 
decision-making power. 

• It may be an unnecessarily restriction of freedom of choice to deny legal 
representation. 

• It was doubtful whether there was any real utility in depriving a review body of the 
benefit of legal argument, especially when the review body is subject to judicial 
scrutiny for errors of law. 

• Lawyers were more able to focus on relevance. 
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Where a review body takes finn control of the conduct of proceedings, it can curb 
formality in any event. 

Arguments put forward to limit the legal representation of parties before an administrative 
review body suggest that non-representation reinforces the informal and non-adversarial 
character which should be encouraged in such a forum. Waterford, in commenting on the 
development of the CommonwealthAAT over the previous 15 years, criticises a system 
which 'renders legal representation virtually essential' (1991: 143). In his view: 

One might say that we have ... a Rolls Royce system for the adjudication of disputes ... 
But individuals can not afford the flag fall, or the mileage rates, or, all too often, the 
hauteur of the chauffeur. All too often it is not as ifwe have the option of walking. The 
only alternative is, simply, to stay at home. (Waterford, 1991: 143) 

As well as being linked to formality of proceedings, the issue oflegal representation raises 
concerns of accessibility, inequality and cost. According to Petre (1991) the administrative 
law system in Australia suffers from the same problems as the criminal justice system, 
namely that the poor receive far more law than justice. She writes that: 

The administrative law system seems so alien or irrelevant to them that on the whole 
they do not use it. (Petre, 1991: 145) 

The power for any administrative review body to order costs or to charge fees for filing of 
applications, hearings, travel or witnesses may all affect accessibility. The Bland 
Committee ( 1973) said that there ought to be no deposit required when a person initiated 
an application. Commentators supporting costs orders and application fees argue they are 
a suitable method to deter frivolous and vexatious applications. 

Alternative methods of resolving disputes have been developed and implemented by both 
courts and tribunals. Alternative dispute resolution procedures such as mediation and 
conciliation can be quick and cost effective. 

The Northern Territory Law Reform Committee (NTLR C) (1991) considered the 
importance of avoiding delay in the processes and procedures of an administrative review 
body. Although the NTLRC noted that injustice may result if there is no discretion to vary 
time limits, theNTLRCanticipated that delays may: 

• discourage the potential applicant from applying; 

• affect the flow of information; 

• inflict serious hardship on those affected by the decision; and 

• created problems for the presentation of relevant evidence. 
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To ensurejusticeis seen to be done and encourage better decision-making, it is important 
that review proceedings be as open as possible. At times, the interests of the parties may 
require that confidentiality and privacy be respected. The AAT legislation in the 
Commonwealth, Victoria and the ACT provides for closed proceedings and the 
suppression of documents and information in an attempt to strike the right balance 
between transparency and privacy. 

It has been argued that the procedures of an administrative review body should as far as 
possible ensure consistency in the decision-making. Curtis writes: 

Consistency in the exercise of a discretion or judgment in the determination of individual 
cases is as desirable an end in administration as in judicial decision-making. (1989: 64) 

Commentators suggest that an objective of an administrative review body is that it should 
be independent. But according to Brennan (1989) there is conflict in attempting to achieve 
the principles and objectives of an effective administrative review system. EARC (l 991), 
for example, acknowledged the importance of understanding the departmental decision 
making process. Brennan also notes that: 

The greater the independence of a review structure, however, the greater the separation 
of its methods and procedures from those of administering departments. There is a clear 
tension then between accessibility and independence; and between informality and 
accuracy. (Brennan, 1989: 141 )[ emphasis in original] 

7.2.1.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

7.2.1.3 Public Submissions 

Public submissions suggested that procedures of a general review body should be 
consistent with the objectives of flexibility, informality, speed and accessibility. Mr 
Wayne Martin QC at the Perth public seminar criticised the lack of consistency in 
procedures of various review tribunals in this State with respect to: 

... the right of representation, the right to recover the costs incurred in pursuing an 
appeal, the availability of assistance in the pursuit of a review or appeal, the charging of 
fees for the launching of an appeal. 

Ms Jann McFarlane, the Co-ordinator of the Welfare Rights and Advocacy Service 
explained at a Perth public hearing the deficiencies in the current systems of review in this 
State. She said that: 

... we find in dealing with these panels, processes, units, commissions and tribunals that 
there is inconsistency, and that is another issue about access and equity, that we consider 
that all processes should be accessible for physical and sensory disability, for language 
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and sign interpreters, for information about advocates and community legal centres, but 
very few of them do it... For our agency and our clients we find every process is 
different. 

Mr Martin promoted the following objectives for an administrative review body: 

ln relation to the procedure of the tribunal... I am very much in favour of informality and 
flexibility and expedition, and the objectives of such a tribunal ought to be to conduct 
the processes quickly, as efficiently, as informally and inexpensively as possible, and ... 
flexibility ...to design the range of procedure to suit the particular case at hand. 

Comm en ting on the need for accessibility of a review body, Ms Karen Levinge, solicitor 
of the Fisheries Department, told a Perth public hearing that: 

The issue of travel is one which I think is quite significant...[I] may in many 
circumstances be difficult for applicants to get to Perth so if there was a state AAT it 
would be useful if there was a capacity to travel. 

At the Kalgoorlie public seminar, Mr Ray Delbridge referred to the importance of the 
tribunal and the applicant being provided with all relevant documentation about the 
decision. He said: 

What I would like to see is a tribunal where you can possibly get that information... in a 
very quick manner ... at least you have got time to prepare it and get photocopies of 
statements so you can do cross-examination. 

At the Merredin public seminar Mr Kevin Tengrall expressed his concern that legalism would 
take over ifan AAT were established in this State. He said that an AAT was 'a good idea' but 
that: 

What I am against is that I would imagine if one was put in place it wouldn't be very 
long down the track, regardless of the motives at the start, before the lawyers would stick 
their sticky fingers into it and it would cost you a heap. 

Mr Rodney Johnstone, at the Perth public seminar, thought that 'in areas like Broome, and 
remote areas, they also have a right to have accessibility'. He suggested the filing of 
applications and the like could be done at 'post offices' or other such places. 

The Chief Executive Officer of Anglicare, Mr Ian Carter, said at a Perth public hearing 
that a general administrative review body 'needs to be simple, consumer-focused, quick 
and inexpensive and flexible'. Ms Levinge supported the need for review proceedings to 
be dealt with speedily. Speaking specifically of fisheries licences, she said at the public 
hearing that there is: 

... a time issue in that decisions ... often have an impact on the individual's earning 
capacity, their livelihood, so a tribunal needs to be able to respond expeditiously. 
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Ms Kay Lamb at the Ka tanning public seminar also stressed that the process of 
administrative review should be expeditious. She commented that: 

·.. some of these things drag on for many years. I mean, are governments beholding to 
put enough resources in...t0 deal with things in a reasonable time-frame? 

Associate Professor Richard Fay le set out the powers and procedures a general review 
body should have, however he stressed it was necessary to 'try and create an atmosphere 
of informality and friendliness.' He then went on to say, at a Perth public hearing: 

... the first power [is] flexibility of the constitution. The second power which we believe 
is important is the availability of presidential or judicial members. 

According to Associate Professor Fay le, the further following powers were essential: the 
availability of pre-hearing procedures, such as preliminary conferences and mediations; 
the power to give and enforce directions and to order discovery; and the power to 
summons witnesses. 

At a Perth public hearing, Mr Michael Barker QC considered that the powers needed to 
make an AA T function properly were: 

... the standard provisions that you will find in the Commonwealth [and Victorian] AAT 
legislation ... For example, you ought not be bound by the rules of evidence [and] there 
ought be a requirement to maximise flexibility and efficiency in decision-making ... 
[E]quity and good conscience... would apply here as well. The other requirements I 
think that everyone accepts is that there ought be a requirement for mediation to be ... 
one of the procedures to be undertaken and not left as a merely ancillary thing ... when 
you follow those sorts of procedures, [it] inevitably means that there is some delay 
between the time of the application and the time of the hearing but it's used 
productively. 

The Hon. Justice R.D. Nicholson thought the 'two most fundamental powers' of a general 
administrative review body would be 'the power to call for evidence ... and ... the power to 
remake the decision.' He also suggested, at a Perth public hearing, that: 

Conciliation and mediation is now a front-line method in any decision-making body ... 
one would expect any bodies that are non-judicial but decision-making to look to those 
methods. 

According to Ms Nuala Keating, President of the Australian Society of Labor Lawyers, 
the whole approach to resolution oflegal matters has moved towards 'an inquisitorial sort 
of system rather than an adversarial system.' At a Perth public hearing, Ms Keating said 
that 'this approach should be encouraged.' Notwithstanding, she stressed that: 

...the whole focus and good management practice should be to obtain a satisfactory 
resolution to the complaint or grievance as expeditiously as possible, with the aim of 
avoiding the cost of both the citizen and the state going to an AA T ... it should be 

158 



Commission on Government Report No. 4 
July 1996 

impressed on managers that... we should be trying to... seek a solution that is to the 
benefit of all parties. 

Mr James McDougall of the You th Legal Service told a Perth public hearing that: 

In terms of accessibility I think... that the initial stages are very important in terms of 
using those techniques ... conciliation, mediation and a degree of informality, which 
leads to better accessibility and the perception of accessibility. 

Ms Naomi He they favoured the encouragement of informality in proceedings. At the 
Guildford public seminar, she considered that: 

... a degree of informality is a good idea in an appeals tribunal ... The other thing that 
was very important and I think this is where we should be very careful as the degree to 
which it is attached to the judiciary - is that it was not an adversarial system, really. 

As part of the accountability process, Mr Ian Carter thought it was important that the 
decision-maker should be part of the mediation process. He said that: 

They are being asked to be accountable for it... that is, accountable to the person they 
made the decision to as much as the wider public. 

At theArmadalepublicseminar, Ms Glenys Rynn commented on the use of mediation by 
a merit review body. She said that she would be concerned: 

... about using the mediation process with departmental officials ... because already 
people are fearful of sort of approaching departmental officials who have got tremendous 
power ... They are the people who make major decisions that have major effects on those 
people's lives. 

Mr Carter thought that 'the level of discretion certainly is something which needs to be 
built into the system' and agreed that the 'kind of assistance' which could be provided by 
lay advocates would be needed. Ms Robyn Ayres of the Aboriginal Legal Service agreed 
lay advocates should be permitted to represent applicants and went on to comment about 
the processes of a general administrative review body and the need also for legal 
representation, saying that: 

I certainly think a more informal process probably makes the system more accessible to 
Aboriginal people rather than dealing with a formal court process ... On the other side of 
that, I have noticed with conciliation processes that sometimes it's very difficult for 
Aboriginal people to actually stand up for what they want... There is always that sort of 
difficulty with the power imbalance ... That is one of the reasons why I say that 
Aboriginal people should be entitled to legal representation even at that step in the 
process ... the ability for somebody to be legally represented shouldn't be at the 
discretion of the Administrative Appeals Tribunal but should be a right of the applicant. 
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In responding to the suggestion that 'the AA T has been too legalistic, that it lacks 
accessibility, is too adversarial in style, is too formal, and is dominated by lawyers' the 
Hon. Justice Deidre O'Connor, at the Perth public seminar, acknowledged that 'the 
ordinary person who chooses to represent him or herself is at a disadvantage'. O'Connor J. 
proposed that: 

"Accessibility" must mean under these circumstances ... that individuals should be able 
to obtain quality, cheap legal representation and have their matters dealt with speedily. 

At the Perth public seminar, however, Mr Wayne Martin QC responded that: 

So far as legal representation is concerned ... I don't think the answer to that is going to 
lie, realistically, in providing the applicant with legal representation. 

Mr Richard Goldsmith, at the Freman tle public seminar, thought that if an administrative 
review body is: 

... going to be originally a mediation body, then you have to completely bar lawyers from 
mediation in the first stage. Now, if mediation fails, then no rights or anything should be 
lost by accepting mediation in the first case before you go to [the next stage] and then 
maybe that [stage] should [be] allowed to have lawyers with agreement. 

This approach received support from Mr Philip Thompson at the Wanneroo public 
seminar. He suggested that ifthere were a system of independent and effective internal 
review, as evidenced by the Commonwealth Child Support Review Office process, then: 

... one of the issues that you have to look closely at for an AAT is the extent to which 
you want or allow the government department to have legal representation ... Keep the 
solicitors out and then the members of the public can come along without incurring that 
cost and being able to put their case forward. 

Senator Andrew Murray, for the Australian Democrats, proposed ata public hearing that 
'there should be limitations on legal representation of applicants and government 
agencies' before a general administrative review body. He explained that: 

... We don't argue for the exclusion of lawyers and legal process. We merely think that 
their entry into the list should be as late as possible to minimise costs and to minimise 
the aggravation of issues by some lawyers to generate fees. 

Senator Murray proposed that 'if you are trying to deal with mischievous, vexatious or 
malicious complainants' then there should be 'strong penalties to impose on people who 
apply such a process rather than trying to exclude people at the outset'. Consequently he 
said that: 

..there should be no application fees for lodgment of an administrative appeal and... 
costs must be minimised. 
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In relation to whether or not there should be application fees, Ms Ayres said: 

... it would be important that there is an ability to waive the application fee for applicants 
who are suffering economic hardship ... because otherwise you just won't have 
Aboriginal people accessing their rights. 

Mr John Feeney expressed his views on the issue of costs at a Perth public hearing: 

The taxpayer already is deeply financially involved inasmuch as they pay and provide 
the infrastructure for the decision-makers and pay their wages and also do the same for 
the administrative appeals system. So in my view, there should be no costs at all on an 
appellant. No costs should be paid or received by either party. 

Also on the issue of costs, Ms Ayres stated: 

... if the applicant is unsuccessful then each party would bear their own costs except if, 
as an exceptional circumstance, the applicant was vexatious, particularly litigious, and 
on the other hand, if the applicant was successful, that the government agency be 
responsible for the applicant's costs and application fee. I suppose I'm saying, in a way, 
we want to have the best of both worlds, but also for an individual to take on a 
government agency, there is an extreme power imbalance and extreme differential in the 
sort of resources that are available to the individual and the government agency, so I 
suppose that's a justification for looking at that sort of costs system. 

At the Wanneroo public seminar, Mr Colin Brand commented that he had been quoted a 
sum of$30,000 in legal costs for an application through the Town Planning Tribunal. He 
said: 

The town planning tribunal appeal system is too expensive. I can't afford $30,000. You 
know, this is a nonsense. 

At theKatanningpublicseminar, Ms Waverley Ladyman raised concern about the ability 
of an administrative review body being able to make orders as to costs and the deterrent 
effect that had on being able to pursue a review of an administrative decision. She said 
that: 

The Valuer General made some big changes in property values and they said, "You can 
appeal against this" ... but if you did lose your appeal you were up for the costs; yours 
and theirs. That was really quite frightening - to start out on the journey because you 
have got no idea what costs they're going to run up, fighting your questions. All you 
were doing was questioning it and saying, "How do you arrive at this?" and they 
threatened you with funding the whole cost of the process of going about it. 

As to whether investigatory powers of a general administrative review body should be 
used, the Hon. Justice R.D. Nicholson responded that: 
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I wouldn't see any role, for instance, for having a staff member who was an inquisitor 
going around collecting evidence. I think that would be an unjustifiable expense and 
needed very, very rarely. If there ever came to be that need to get evidence, then other 
ways could be found of dealing with it. 

Although Ms Ayres was of the view that hearings or decisions of a general administrative 
review body should be 'open to the public', she thought that such a body 'should have the 
power to order otherwise if it is in the interests of justice'. 

MrGoldsmithraised the matter of setting time limits in which to seek an administrative 
review to the review body. He said: 

The other matter which you have not mentioned there is relationship to time limits. What 
time limits should be set? Should it be 28 days? Now, no-one can get a constructive, 
concise, well balanced, properly put together report to government in 28 days. It takes 
you seven to get over the shock of what has happened in the first place and to get various 
things going. 

7.2.1.4 Analysis 

The powers and procedures of the proposed ART should ensure that it operates fairly, 
informally, flexibly, cheaply and quickly. All its processes should facilitate access for 
review of administrative decisions. The proposed ART should have determinative powers. 
The decisions should be deemed to be those of the original decision-makers. The 
procedures should be cooperative and informal rather than adversarial and formal. 

Legalism in the process of any administrative review system should be discouraged. To 
achieve this, the proposed ART should take control of its procedures and participate 
actively in the decision-making process. The parties should not dictate the manner in 
which an application to the proposed ART is to proceed. 

The rules of evidence are a codification of procedural fairness used throughout the justice 
system. Those rules, however, go much further than is necessary to achieve natural justice 
and are, in their strict form, only familiar to those with legal training. The legislation in 
the Commonwealth, Victoria and ACT provides that the rules of evidence do not apply to 
proceedings before the respective AA Ts of those jurisdictions. 

Although the participants before the proposed ART should be accorded procedural 
fairness, this does not require the rules of evidence to apply. The proposed ART should 
not be bound by the rules of evidence and it should inform itself as it considers 
appropriate. 

Taking into account the role of the proposed ART to actively seek relevant information, 
we believe that a balance can be achieved by allowing legal representation at its 
discretion. 
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This proposal should partly address concern expense. Lay advocates should be permitted 
to assist the parties during the review. 

As a general rule, we propose that all parties in an application for review should bear their 
own costs. To promote flexibility and facilitate control of its own procedures, the 
proposed ART should have discretion to award costs where: 

• an application is frivolous or vexatious; 

• a party has pursued delaying tactics; 

• the decision-maker's exercise of power has resulted in hardship to the applicant; 

• there has been a failure to comply with an order of the proposed ART; and 

• a party has contributed unreasonably or unnecessarily to the cost of the proceedings 
before the proposed ART. 

We have noted the submissions concerning the provision offees to be paid to the proposed 
ART. A modest contribution towards administrative costs should be payable as an 
application fee on lodging an appeal. 

The contribution is intended to discourage frivolous or vexatious applications but is not 
intended to meet the actual costs of a review. There should be discretion to waive the 
application fee in circumstances of hardship. 

Although the proposed ART should be empowered to conduct oral hearings to obtain 
evidence, hear submissions or for other purposes, the use of bearings should be kept to a 
minimum. The ART should have the power to arrange preliminary conferences and 
conduct conciliation or mediation as part of its procedures. It should have all ancillary 
powers to promote the effectiveness of the review process through: 

• preliminary conferences; 

• conciliation or mediation; 

• decisions on the documents before it; 

• summonsing witnesses and documents; 

• 

• 

giving directions about procedure; 

confirmation of agreement between the parties; 
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• oral hearings; and 

• allowing an application to be withdrawn. 

To control its processes and procedures, the ART should be empowered to dismiss an 
application if: 

• the applicant fails to appear at a preliminary conference or hearing; 

• the applicant's claim is vexatious or frivolous; 

• the applicant has caused delay; or 

• the applicant acts unreasonably. 

Conciliation and mediation are processes which should be adopted voluntarily by the 
parties. Any such processes should be on a confidential basis so as not to inhibit 
negotiations. 

The proposed ART should be given reasons for the original decision and all available 
documentation relevant to the review. There should be a provision requiring the decision 
maker to forward such information within 10 days of a review application. 

The processes and procedures of the proposed ART should be seen to be fair to all parties. 
For that reason, if the proposed ART determines that the review can be effectively and 
fairly determined on documentation available to it, the parties should agree that this 
method of reviewing the administrative decision is acceptable. 

Unless the proposed ART orders otherwise, its hearings should be in public. If 
circumstances warrant, appropriate measures should be taken to protect the privacy and 
confidentiality of the parties. 

Living in a remote location should not be a barrier to access to the proposed ART. The use 
of telephone and video conferencing should be used. The tribunal should visit regional 
areas as necessary. 

There should be a time limitation on making an application to the proposed ART. Sixty 
days should be sufficient but theARTshould have the discretion to extend that time. An 
administrative decision, subject to administrative review before the proposed ART, could 
be applied notwithstanding that a review has been sought. The proposed ART should have 
the power to stay the decision until the review has either been withdrawn or finalised. 
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The ART should provide written reasons for its decision. These should encompass the 
finding of material facts, the evidence upon which those findings were based, the 
application of relevant law and policy and the resulting reasons for the decision. 

7.2.1.5 Recommendations 

1. The proposed Administrative Review Tribunal should operate to 
ensure that its processes are fair, informal, flexible, cost-effective 
and expeditious. 

2. A determination of the proposed Administrative Review Tribunal 
should have the same effect as a decision of the original decision 
maker. 

3. For the purpose of conducting any proceeding, the proposed 
Administrative Review Tribunal should not be bound by the rules of 
evidence and may inform itself on any matter in such manner as it 
sees fit. 

4. The proposed Administrative Review Tribunal should adopt means of 
ensuring access to potential applicants living in regional Western 
Australia and carry out reviews in regional centres, as appropriate. 

5. The proposed Administrative Review Tribunal should have the 
discretion to allow legal representation at any stage of its 
proceedings. 

6. All parties in an application for review to the proposed Administrative 
Review Tribunal should bear their own costs. The proposed 
Administrative Review Tribunal should have the discretion to award 
costs where an application is frivolous or vexatious. 

7. A small application fee should be payable by a person applying for 
review of an administrative decision by the proposed Administrative 
Review Tribunal. 

8. The proposed Administrative Review Tribunal should be able to 
waive the payment of the application fee in circumstances of 
hardship. 

9. The proposed Administrative Review Tribunal should be empowered 
to: 

(a) summons witnesses and documents; 
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(b) stay an administrative decision until the review has either been 
withdrawn or finalised; 

(c) give directions; and 

(d) extend the time in which a person may make application to it for 
review. 

10. The proposed Administrative Review Tribunal should be empowered 
to dismiss an application for administrative review if: 

(a) the applicant fails to appear at a preliminary conference or 
hearing; 

(b) the applicant's claim is vexatious or frivolous; 

(c) the applicant has caused delay; or 

(d) the applicant acts unreasonably. 

11. A party should be able to withdraw from an application before the 
proposed Administrative Review Tribunal at any time. 

12. When notified that an application to review a decision has been 
received, an agency or decision-maker should provide to the 
proposed Administrative Review Tribunal within ten working days: 

(a) the reasons for the decision; 

(b) any other document relevant to the review in their possession or 
under their control; 

(c) a list of the documents supplied and their contents; and 

(d) a statement identifying any other documents relevant to the 
review and who has possession or control of those documents. 

13. The proposed Administrative Review Tribunal should be empowered 
to: 

(a) conduct conciliation and mediation; 

(b) convene preliminary conferences; 

(c) determine reviews of administrative decisions on the papers; 
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(d) confirm a decision reached by agreement between the parties; 
and 

(e) hold oral hearings. 

14. If the proposed Administrative Review Tribunal conducts conciliation 
or mediation: 

(a) participation should be voluntary; 

(b) proceedings should be confidential; and 

(c) any information disclosed during proceedings should not be 
able to be used as evidence in a subsequent hearing without the 
consent of the participants. 

15. The proposed Administrative Review Tribunal should not deal with a 
review of an administrative decision on the papers unless: 

(a) it considers that the documentation from both parties 
sufficiently discloses all relevant information; and 

(b) the parties agree. 

16. The proposed Administrative Review Tribunal should conduct its 
proceedings in public but have discretion to restrict or prohibit the 
disclosure of any matter contained in documents filed with it and to 
determine that oral hearings or parts of oral hearings be conducted 
in private. 

17. An application for review of an administrative decision should be 
lodged with the proposed Administrative Review Tribunal within 60 
days of receipt of the decision but the Tribunal should have 
discretion to extend the period. 

18. The proposed Administrative Review Tribunal should provide written 
reasons for its decision, including the finding of material facts, the 
evidence upon which those findings were based, the application of 
relevant law and policy and the resulting reasons for the decision. 
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7.2.2 MEMBERSHIP 

7.2.2.1 Issues for Consideration 

The existing Western Australian appeal bodies vary as to: 

• members' qualifications; 

• whether there are both full-time and part-time members; 

• whether members are appointed for fixed terms or enjoy tenure; and 

• the manner of appointment. 

There is some debate about whether chairpersons of tribunals should be judges and/or 
legally qualified. In Western Australia, many tribunals require the chairperson to be a 
lawyer and some require that a judge or magistrate hold that position. The Administrative 
Review Council (ARC) suggested: 

...the membership of tribunals [should] reflect as closely as possible consistent with 
merit-based appointments the diversity of the Australian community, in terms of 
gender, ethnic origin, culture and background. (ARC, 1995b: 74- 75) 

In contrast, the Western Australian Law Reform Commission (WALRC)(l982) proposed 
the establishment of an administrative law division of the Local and Supreme Courts 
headed by judges and magistrates, with some non-legal practitioner members. The Bland 
Committee, on the other hand, considered that the chairpersons of tribunals should be 
legally qualified, but not judges, because they: 

... must not be addicted to the adversary process and desirably they need wide experience 
of administration or administrative law. (Bland Committee, 1973: 26) 

FormerChiefJusticeoftheHigh Court of Australia, Sir Anthony Mason, has agreed with 
such a perspective noting that the average person: 

... would find it hard to understand why decisions made by Hacker and Appleby should 
be reviewed by a judge... such a review would have all the attractions of an appeal from 
the absurd to the ridiculous. [The average person's] image of a judge ... is that of a 
pompous, dull-witted monster of prejudice. (1989: 26) 

De Maria has suggested that lawyers should not be members: 

Re-levelling the dispute field by banning lawyer-advocates from fact-based appeals ... 
would be an important step towards de-judicialisation of the AA T. Another step would 
be to extend the ban to the very composition of Tribunals. (1991: 12) 
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Both the Commonwealth and Victorian AA Ts have presidents who must be, or be 
qualified to be,judges. The other members of the two tribunals are selected because they 
have appropriate legal qualifications or special knowledge or skill. Members are also 
required to have significant administrative decision-making experience. 

Full and part-time members are appointed to both the Commonwealth and Victorian 
AATs. Western Australian tribunals also usually have a mix of part-time and full-time 
members. Part-time members can ensure that appropriate specialist skills are available to 
review decisions. Appointment of part-time members can raise concerns about undue 
influence and lead to 'greater complexity of scheduling hearings, decreased chance of 
consensus and increased costs' (ARC, 1994: 3.101). 

It has been argued that life tenure is necessary to ensure the independence of tribunal 
members and to attract suitable appointees. In line with those views, the Joint Select 
Committee on Tenure of Appointees to Commonwealth Tribunals(l989)recommended 
that senior members of tribunals should be appointed to an age limit of 65 or 70. Others 
argue that such tenure is not appropriate in the case of tribunal members and that a general 
appointment for a fixed term would be better (New Zealand Legislation Advisory 
Committee, 1988). The members of the Commonwealth and Victorian AA Ts are 
appointed for a fixed period but are eligible for reappointment when that period elapses. 
According to Bayne: 

These differences of approach to the question of tenure point out the uncertainty about 
just how tribunals fit into our systems of government. (I 990: 497) 

The manner in which members should be appointed is also the subject of differing views. 
Some consider that appointment to a critical accountability body such as theAAT, is too 
important to entrust to the executive. Others contend that an AAT is, and should be, a part 
of the executive and separation of powers considerations require the appointment of 
members to be made by a minister or the cabinet. Appointments to the Commonwealth 
AA T and Victorian AA Tare made by the Governor-General and the Governor 
respectively, on the recommendation of the relevant Attorney-General. 

The presidential members of the Commonwealth and Victorian AA Ts can only be 
removed by either the Governor-General or Governor, as the case may be, upon the 
address of both houses of the relevant parliament. Other members can be removed from 
office on the ground that they have 'become incapable or [have] neglected to perform the 
duties of office' (s.16(2), AAT Act (Vic.)). 

7.2.2.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 
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7.2.2.3 Public Submissions 

At a public hearing in Perth, Mr James McDougall of the Youth Legal Service suggested 
that the membership of an administrative appeals tribunal should be broad based. He said: 

I'm a lawyer by training myself and I have worked within the Commonwealth 
administrative appeals tribunal system. It's my belief that that is a good system but that it 
is tending to become a little too legalistic...I think maybe the history of the AA T 
teaches a lesson in terms of the ability of lawyers to be able to slowly affect processes 
and entrench themselves in the system. 

Also at a Perth public hearing, Ms NualaKeating, President of the Australian Society of 
Labor Lawyers, said that: 

...the chair of a tribunal should be a lawyer because ... the legal system has many 
benefits to it and one of them ... is the thing about natural justice and it tends to be 
ingrained in lawyers. 

In addition, she told us that she considered that it may be preferable to avoid having 
judges sit on an administrative appeals tribunal because 'most judges ... [have a] ... natural 
inclination to deal with the matter in the way you deal with it in the courts'. Ms Keating 
argued in favour of part-time membership noting that: 

A lot of specialists would not be giving up their speciality to go and sit on the tribunal 
full-time but they would be more than happy to help the tribunal part-time. I mean, it just 
seems logical that you would have part-time membership available. 

Ms Keating went on to comment that term appointments would be preferable to permanent 
appointments. She considered that: 

The main argument against term appointments is that given that decisions of tribunals 
can impact on the operations of the executive, there may be a tendency to make decisions 
favouring the executive at the expense of the citizen to ensure appointment, and then 
that's a classic reason ... judicial officers are appointed to 65...10 maintain the 
independence of the judiciary... but tribunal members are not judicial officers so there is 
not the same compelling necessity to ensure independence ... though they sit on a 
tribunal members of tribunals are theoretically at the least members of the executive. So 
a term of appointment is an accountability tool in one sense ... positions like the director 
of public prosecutions, the information commissioner, the electoral commissioner, the 
ombudsman, are all term appointments but they are all positions where the incumbents 
are given a large degree of independence and are expected to act without fear or favour. 

At the Merredin public seminar Ms Margaret Atkinson said that 'it possibly would be best 
to go for the one tribunal and perhaps draw on expertise in different areas when you 
needed to'. 
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At a Perth public hearing, Ms Robyn Ayres of the Aboriginal Legal Service suggested that 
the members of an administrative appeals tribunal could be chosen from existing tribunals 
which are currently 'operating satisfactorily'. She told us she considered that: 

..it is important that there are part-time members and people involved in the relevant 
areas that the Administrative Appeals Tribunal would be reviewing so that they have 
specialist knowledge and also come from an Aboriginal organization. It is important the 
tribunal would be able to call on the expertise of Aboriginal people to sit as members 
and hopefully such members could be calied on if it was an Aboriginal applicant, the 
matter before the tribunal. It certainly would make the system more accessible to 
Aboriginal people. 

She was of the opinion that: 

... endeavours should certainly be made to have Aboriginal membership on those bodies. 
If that's known in the Aboriginal community then you are more likely to get Aboriginal 
people accessing the tribunal. 

Mr John Feeney discussed the best means of ensuring that specialist tribunal members do 
not face conflicts of interests through having gained that expertise by way of a previous 
occupation or even an existing occupation. Mr Feeney told a Perth public hearing that: 

... there is absolutely no case to be made for a chairperson to be a member of judiciary, a 
magistrate or have a law degree. If this was made a prerequisite it would mock our jury 
system. Members should be drawn from the community ... one member of a tribunal 
should not hear an appeal and there should not be a specialist member. 

On the other hand, Mr David McKenna, at the Guildford public seminar, considered that 
an administrative review tribunal should include specialists in particular areas of expertise. 
He said that 'it should be a mixture of. .. [specialists] ... not just judiciary'. 

The Auditor General, Mr Des Pearson wrote to us that: 

Specialist considerations which are beyond the capacity of the tribunal's expertise can be 
accommodated by appointing people of experience to appeals panels and by accessing 
specialised professional expertise when necessary. 

In relation to the length of appointment to an administrative appeals tribunal, Mr Feeney 
said: 

... there is a degree of accountability in having memberships of the tribunals for short 
terms only, but oversight should be by way of regular reports to, perhaps, a joint 
parliamentary committee. 

In its written submission the Australian Society of Certified Practising Accountants 
recommended that: 
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(a) Tribunal members should be drawn from a wide spectrum of disciplines. 
(b) They should be appointed for five year terms by Executive Council. 
(c) Tribunal members should include full time persons complemented by part-time 

members. 

Senator Andrew Murray told a Perth public hearing that the Australian Democrats believe 
'that parliament should appoint members of an administrative appeal tribunal'. Whilst Ms 
Reif, at the Guildford public seminar, asked: 

... who appoints them? Is it the government the day? Are they apolitical, are they neutral? 
If the government of the day appoints them, you are a I ready up against a brick wall 
before you start. It would have to be totally neutral and totally apolitical. 

Associate Professor Richard Fay le told a Perth public hearing that while judicial members 
are important 'where there is a mixed question oflaw and fact or there is a matter of 
procedure or ... parties represented by counsel': 

..the lay members' role is [also] very important and lay members can in fact run cases 
without the assistance of judicial members but more importantly ... [ w ]here you have got 
a matter which is comp I icated ... it is important to have a person who has got some 
expertise in that area as well. 

He went on to endorse the use of part-time members noting that: 

The idea of part-time members is very good because you can turn the garden tap on 
whenever you want it, turn it off when you are finished ... 

Ms Michelle Kosky of the Health Consumer's Council ofWestern Australia also 
considered that 'a mix of people' both legal and non-legal would enhance the 
effectiveness of an administrative review body. 

In his written submission, Mr Robert Eadie, the State Ombudsman suggested that the 
president of any general administrative review body 'should certainly have appropriate 
legal qualifications and experience' however: 

Ultimately, the essential qualification for any chairperson is that he or she should be a 
person of standing with several years experience in dealing with issues such as those 
raised by the appeal. 

He encouraged the use of both full and part-time members as it would ensure 'an 
accumulation of experience and access to a range of experts in the field' and 
recommended that the Governor appoint members of the review body 'on the 
recommendation of an impartial selection panel following public advertisement'. 
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7.2.2.4 Analysis 

Persons other than judges should not be precluded from consideration as head of the 
proposed ART. The person appointed to that position will need to have considerable 
experience in public sector decision-making, dispute resolution and management. 

Tribunals are part of the executive arm of government and therefore, the process by which 
tribunal members are selected and appointed is a ministerial responsibility. To function 
effectively and ensure freedom from undue influence, it is important that tribunals have 
members with appropriate skills. 

O'Neil writes that 'good administrative review requires an interdisciplinary approach' and 
urges that the 'value of appointing people with a range of different skills to administrative 
review bodies should not be lost' (1991: 126). She comments that: 

From the adjudicative perspective, administrative review should lead to the correct 
outcome in an individual case. From the administrative perspective administrative review 
makes a positive contribution to the implementation and formulation of public policy. 
(1991: 126) 

A balance of expertise, skills and experience should be achieved in appointments to a 
review body. Tribunals have to consider both the lawfulness and the merits of the 
decisions under review. Legal skills are clearly useful in reviewing the lawfulness of a 
decision but they may not be an essential qualification for merits review. Merits review 
benefits from diverse membership, with skills and experience beyond just legal expertise. 
The proposed ART will need to draw on legal expertise and as such, its members must 
have the capacity to understand legal arguments and interpret legislation. These skills are 
found not only in those with formal legal qualifications. Members with non-legal training 
may also possess these capacities. In addition, tribunal members should be able to obtain 
specialist advice from its legal and research staff or through informal liaison with other 
members. 

Although the administrative review tribunal as proposed would be part of the executive 
arm of government, it is crucial that the public feels confident it is able to perform its 
duties free from government or political influence. All appointments of tribunal members 
should be transparent and based on merit. In Chapter 8 ( on Specified Matter 8) we 
recommend that selection criteria be developed for members ofpublic sector boards and 
committees. A similar process should be undertaken to specify selection criteria for an 
effective administrative review tribunal member. Prospective members should be assessed 
on merit against such selection criteria, which should reflect the proposed AR T's review 
functions and statutory objectives. In dealing with particular types of decisions, there may 
be some specific requirements which a member must meet. Specialist members should be 
appointed to the proposed ART as circumstances require. 
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In Chapter 8 ( on Specified Matter 8) we also recommend that cabinet approval should be 
required for appointments to boards and committees of state-wide importance. Therefore, 
the Minister for Public Sector Management should have the responsibility for 
recommending proposed appointments to the cabinet. 

Full-time members of the tribunal should have a renewable seven year term. This gives a 
degree of independence and allows for the acquisition of fresh expertise and experience at 
regular intervals. 

The proposed AR Twill need a mix offull-time and part-time members. The appointment 
of part-time members, for up to seven years, broadens the field of prospective members, 
ensures the availability of relevant expertise, current experience and gives flexibility to 
deal withfluctuationsin workload. 

7.2.2.5 Recommendations 

1. Persons other than judges should be eligible for appointment as 
head of the proposed Administrative Review Tribunal. 

2. Persons without legal qualifications should be eligible for 
appointment to the proposed Administrative Review Tribunal. 

3. Appointment of all members of the proposed Administrative Review 
Tribunal should be based on selection criteria which reflect the 
functions and statutory objectives of the tribunal. 

4. Specialist members should be appointed to the proposed 
Administrative Review Tribunal as circumstances require. 

5. The Minister for Public Sector Management should recommend 
appointees to the Cabinet, which in turn should make 
recommendations regarding the appointment of tribunal members to 
the Governor. 

6. The proposed Administrative Review Tribunal should comprise both 
full-time and part-time members. 

7. Full-time members of the proposed Administrative Review Tribunal 
should be appointed for a renewable term of seven years. 

8. Part-time members of the proposed Administrative Review Tribunal 
should be appointed for renewable terms of up to seven years. 
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7.3 ACCOUNTABILITY 

7.3.1 Issues for Consideration 

The implementation of the recommendations in this Report will establish an 
Administrative Review Tribunal (ART) with considerable independence and power. 
Although the ART would enhance the government's accountability to the people, special 
measures may be required to ensure it operates in an open, fair and transparent manner. It 
has been suggested that: 

... tribunals must be accountable for the money they spend and the effectiveness of their 
operations. This requires, amongst other matters, that performance indicators be 
developed to measure the effectiveness of their operations. (Curtis, 1989: 67) 

The Legislative Council Standing Committee on Government Agencies (SCGA) 
recommended that to ensure all public sector agencies, including tribunals, are 
accountable to ministers, the Parliament and the public, those in existence for more than 
12 months should be subject to the requirements of: 

• the Financial Administration and Audit Act 1985 (FAAA); 

• the Freedom of Information Act 1992; and 

• the Parliamentary Commissioner Act 1971 (SCGA, 1994). 

In addition, in Report No. 2, Part l (1995) we recommended that all public sector agencies 
should be subject to the jurisdiction of the proposed Commission for the Investigation, 
Exposure and Prevention oflrn proper Conduct. 

The chief executive officers of public sector agencies listed on Schedule 1 of the FAAA 
are required to produce an annual report, incorporating audited financial statements and 
performance indicators, which must be submitted to the relevant Minister (F AAA s.66). 
They are also subject to financial attest, compliance and performance audit by the Auditor 
General. 

7.3.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

7.3.3 Public Submissions 

In a written submission, Senator Andrew Murray, for the Australian Democrats, wrote that 
an Administrative Review Tribunal should be accountable to the Parliament and that it: 
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...must be audited and subject to the regime of the Auditor General's department. It must 
operate in an open, transparent and accountable manner, and it must produce full annual 
reports and proper performance indicators. 

Likewise, in his written submission, Mr Allan Mottram commented that an Administrative 
Review Tribunal should be: 

... subject to annual audit by the Auditor General ... submit an annual report to 
parliament ... [and be] subject to [the jurisdiction of the] Public Sector Standards 
Commissioner ... the Official Corruption Commission ... [and] the Ombudsman. 

Mr John Feeney went furthersuggestingataPerth public hearing that an administrative 
appeals tribunal should submit 'regular reports to ... a joint parliamentary committee'. 

Also at a Perth pubic hearing, Associate Professor Richard Fay le told us that the federal 
Administrative Appeals Tribunal is: 

... accountable to the Federal Court in terms of questions of law ... In terms of the 
minister we are accountable because we, like any government funded organization, have 
budgetary constraints ... [and] the president is required to make an annual report. 

In his written submission, Mr Robert Eadie, the State Ombudsman considered that an 
Administrative Review Tribunal 'should be accountable to the State Parliament through 
[its] president ... and the Attorney General'. 

7 .3.4 Analysis 

An Administrative Review Tribunal is not intended to be a watchdog in the same manner 
as the Auditor General or the State Ombudsman. Rather, as proposed, the Tribunal would 
be part of the executive arm of government and an extension of the administrative 
decision-making process. Nonetheless, it has been suggested that the proposed ART 
should be independent from the executive. We agree. Ifit is to enjoy the respect of the 
community and be an effective accountability measure, the proposed ART must be seen to 
be free from government or political influence. Therefore, the proposed ART should be 
structured as a statutory authority and listed on Schedule 1 of the Financial 
Administration and Audit Act 1985 (FAAA). 

As a statutory authority for the purposes of the F AAA, the proposed ART would be 
reg uired to submit financial estimates to the relevant minister (s.42), produce an annual 
report including financial statements, performance indicators and a report on operations 
(s.66) and be audited by the Auditor General (s. 78). In addition to an annual financial 
attest and compliance audit, the Auditor General would have the power to conduct 
performance examinations of the proposed ART to assess its efficiency and effectiveness. 
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The F AAA prescribes financial accountability measures but there are other areas of 
accountability which are not addressed in the F AAA. Consistent with the 
recommendations in our previous Reports, the proposed ART should be subject to the 
jurisdiction of the proposed Commission for the Investigation, Exposure and Prevention of 
Improper Conduct, recommended in Report No. 2, Part 1 (1995). 

As an autonomous administrative review body, the proposed AR Twould be substantially 
free from government control and would exercise considerable power. Therefore, it is 
important to ensure that it is accountable to the Parliament and the public. In Report No. 2, 
Part 2( 1995a) we recommended that the Legislative Council's Standing Committee on 
Government Agencies be replaced by a Public Administration Committee with the role of 
inquiring into and reporting to Parliament' on matters of public administration relating to 
the probity, efficiency and effectiveness of the en tire public sector' (Recommendation 
115). We suggested that that Committee should also have responsibility for the oversight 
of the independent accountability agents of the Parliament. Given that role, we also 
consider it appropriate for the proposed Public Administration Committee to scrutinise the 
activities and effectiveness of the proposed ART. 

As our proposals for an ART are intended to improve public sector decision-making as 
well as achieve administrative justice, we consider that the appropriate portfolio 
responsibility for the proposed Administrative Tribunal Act should be with the Minister 
for Public Sector Management. That Minister should be responsible for the administrative 
aspects only but should have not power to direct the Tribunal. 

7.3.5 Recommendations 

1. The proposed Administrative Review Tribunal should be established 
as a statutory authority and listed on Schedule 1 of the Financial 
Administration and Audit Act 1985. 

2. The proposed Administrative Review Tribunal should be subject to 
the jurisdiction of the proposed Commission for the Investigation, 
Exposure and Prevention of Improper Conduct, recommended in 
Report No. 2, Part 1. 

3. The Public Administration Committee recommended in Report No. 2, 
Part 2 should scrutinise and monitor the activities of the proposed 
Administrative Review Tribunal as part of its oversight of the public 
sector. 

4. The Minister for Public Sector Management should be responsible for 
the administration of the proposed Administrative Review Tribunal 
Act. 
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7.4 ADMINISTRATIVE REVIEW IN THE SYSTEM OF 
GOVERNMENT 

7.4.1 Issues for Consideration 

The WA Royal Commission concluded that an important factor facilitating the events 
covering its establishment was the state of the administrative system itself: 

It was notable for its complexity, fragmentation, gaps in effective lines of accountability, 
lack of standardization and susceptibi lity to the corrosive effects of political intl uence 
and manipulation. (I 992: II 6.1.l) 

The WA Royal Commission recommended a separate Administrative Appeals Tribunal 
and an Administrative Decisions (Reasons) Act. Since it reported in 1992, there has 
been an expansion in the provision of government services by administrative 
arrangements, other than direct delivery, with emphasis on corporatisation and 
commercialisation. Such changes have complicated the process for those seeking 
administrative justice. 

Sherman, in writing of EAR C's activities in 1991, stated that: 

The Commission [EARC] has taken a broad view of the objectives of administrative law, 
the achievement of administrative justice for the citizen is an important objective, but 
administrative law is also important in opening up government and making it 
accountable in a more general sense. (1991: 64) 

Professor Cheryl Saunders (1991) views administrative law as inseparable from the 
broader system of government, including its institutional structure, political culture and 
constitutional framework. In this context, she has concluded that for the Commonwealth, 
the administrative law reform measures have been beneficial for the system of 
government, including decision-making and the parliamentary process, and have taken on 
a quasi-constitutional character. 

Ratnapala disagrees and thinks that it is a 'dangerous illusion' to think that the 
administrative law changes provide answers to the widespread arbitrariness of the 
administrative machinery.Nonetheless, he does see the reform as a significant 
development, 'it has strengthened existing review processes and has put in place some 
new processes' (1995: 185). 

According to the WA Royal Commission '[i]nformation is the key to accountability' 
(1992: II 2.1.10). ln Western Australia, legislation to facilitate access to public sector 
documents commenced in 1993. The Information Commissioner, established under the 
Freedom of Information Act 1992, reviews FOI decisions made by agencies. A separate 
commissioner for merits review of administrative decisions about the release of 
government information is seen to offer consistency of decisions and the ability to advise 
the government when practical experience reveals problems with the legislation. In 
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Queensland, the only other jurisdiction in Australia with a separate Information 
Commissioner, the EARC ( 1993) recommended that the Office be abolished and the 
merits review of POI decisions be transferred to its recommended general administrative 
review tribunal, QICAR (1993: 413). 

Under the Commonweal th FO I system, an applicant not satisfied with a decision on an 
FOI request may seek internal review by the decision-making agency and may apply for a 
review by the Commonwealth AA T. Advantages of this system of merits review are low 
cost to users, flexibility, less formality and faster appeals. 

In Chapter 5, we referred to the process of judicial review. The determination of 
lawfulness of an action ( or inaction), by the executive, remains the ultimate role of the 
judiciary in this State. This concept was expressed by Brennan J. in Church of Scientology 
Inc. • Woodward(1982) 154 CLR 25 as follows: 

Judicial review is neither more nor less than the enforcement of the rule of law over 
executive action; it is the means by which executive action is prevented from exceeding 
the powers and functions assigned to the executive by law and the interests of the 
individual are protected accordingly. (1982: 70) 

In 1986,the Western Australian Law Reform Commission (WALRC) recommended 
reforms to the procedures for obtainingj udicial relief from the Supreme Court under the 
existing system ofapplication order nisi for the issue of writs of certiorari, prohibition, 
mandamus and quo warranto (1986: 49-51 ). The W ALRC recommended that these 
existing procedures, which the WA Royal Commission described as 'museum pieces' 
(1992: II 3.6.1), could be 'replaced with a procedure whereby relief in the nature of these 
remedies would be obtained by an order in an ordinary civil action' (1986: 49). To achieve 
these procedural changes the WALRC suggested amendments to the Supreme Court Act 
1935 and Rules. The WA Royal Commission(l 992: II 3.6. l)endorsed the 
recommendations for procedural reform made by the WALRC. 

Nicholson (1994) reported that the Law Society had agreed in 1992 that major amendment 
to the Supreme Court Rules 'relating mainly to prerogative writs was required' (1994: 
164). In correspondence to this Commission, however, the Chief Justice of Western 
Australia pointed out that 'there weremanycomplex problems' and he indicated that: 

... the prerogative writ procedures are being examined at the present time in the context 
of a completely comprehensive review of the Rules of the Supreme Court which 
commenced in the latter part of 1995. 

In late 1995, the tribunal review by CommissionerGotjamanos was given additional terms 
of reference to examine and report, over the next six to 12 months, on the issue of judicial 
review. 
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7.4.2 Actions to Date 

The Freedom of Information Act 1992,which came into force in 1993,is the only element 
of the administrative reforms put in place in Western Australia since the WA Royal 
Commission reported in 1992. 

7.4.3 Public Submissions 

At the public seminar in Perth, the Hon.Justice Deidre O'Connor reminded us that an 
administrative review body, such as the Commonwealth AA T, was only part of an 
administrative justice system which should be available to the people of this State to 
ensure accountability and openness of government decision-making. O'Connor J. said that 
the objectives of administrative justice which: 

... have evolved during the last 25 years following the Kerr Committee's 
recommendation ... were predominantly based on the ideals of openness, fairness and 
impartiality in government decision-making. 

According to O'Connor.J., the administrative justice reforms introduced by the 
Commonwealth have: 

... become part of the system of checks on executive activity and refocussed 
accountability for executive action to the individual affected ... The right to access to 
justice within our legal system is accepted wisdom in Australia and was certainly part of 
the rationale underpinning the introduction of the AAT and merits review ... Government 
agencies occupy a special position in relation to their community, and public 
accountability must be regarded as an inherent aspect of an agency's decision-making 
processes. An efficient use of resources cannot be seen to conflict with accountability 
provisions if the outcome is better government decision-making. 

Mr Wayne Martin QC also referred to the aspect ofreview of administrative decisions 
forming only a part of administrative justice which he considered is lacking in this State. 
Describing the current system of administrative justice in Western Australia as 'chaos' he 
said at the Perth public seminar that: 

...the arguments in favour of the introduction of a general umbrella tribunal to review 
decisions on their merits, such as the Commonwealth AA T, in the state sphere, are so 
compelling that the failure of successive governments of different persuasions to 
implement a reform which has generally been acknowledged as desirable and long 
overdue, is nothing more than a continuing disgrace to those responsible for the 
provision of administrative justice in this state. 

At the public seminar he asked the following: 

Why then do we sti II have such a system despite the recognition of these shortcomings 
for decades? ... there have been a succession of Sir Humphreys who, together with their 
respective ministers, have overlooked the fundamental fact that they exist to serve the 
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people and not to oppose the people... there tends to be an attitude at senior levels of 
government, both executive and appointed government, that regards, for the persons 
whose affairs they administer, as their sworn enemy and who tend to regard external 
scrutiny of their decisions as a quite unjustified interference with their daily work and 
even as a slur upon them personally and to regard the overturning of any decision which 
they have made as a personal failure bordering on tragedy ... I must say that those sorts 
of considerations leave entirely out of the calculation the value which a civilised society 
ought to put, in my view quite properly, upon achieving administrative justice and 
fairness in respect of decisions that had a profound impact upon the lives of individuals 
and their families. 

Professor John Milton-Smith expressed a view ata public hearing that reforms in 
administrative justice in Western Australia had lagged behind the needs of the community. 
He said he sensed that: 

...the changes that have been taking place over the last decade or so, particularly with 
respect to the public sector and government administration, haven't been fully 
comprehended or absorbed; the implications haven't been fully taken account of in terms 
of what kind of new mind-set is needed for addressing issues in government 
administration. I think really WA Inc has brought some of these issues to the fore about 
the role, the performance, the standards of government and public administration... 

At the Perth public seminar Mr Martin called for the introduction of an administrative 
review body separate from the courts, 'the creation of a general entitlement to reasons for 
decision' and pointed out that judicial review should remain a separate component of 
administrative justice. He reminded us that: 

One of the traditional roles of the judiciary is to stand between the citizen and the state 
and to protect the citizenry from executive excess. I think there is a very real danger that 
the integration of the judiciary into the administrative process could result in 
compromise of that role. 

Senator Andrew Murray, for the Australian Democrats, wanted the provision ofreasons to 
be introduced as part of administrative justice reforms. At a Perth public hearing, he was 
of the view that: 

As a general principle, and we would argue it is almost a constitutional right, all citizens 
and taxpayers and ratepayers should have a general entitlement to get reasons for 
administrative decision on its merits ... We have argued that WA should follow the 
Commonwealth and three states which have legislated for the standard provision of 
reasons by public sector decision-makers. 

Ata public hearing in Perth, Ms Karen Merrin, Co-ordinator of the Northern Suburbs 
Community Legal Service, said that on a daily basis, community legal centres answer a 
myriad of telephone calls 'from frustrated, angry and disempowered people'. She said 
that: 
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... access to justice is the right of every Australian. It is an essential part of our 
democratic society ... Unfortunately, we don't believe that social justice has yet been 
found or social justice has yet been dealt with in the state system. 

She further pointed out that people in this State 'do not have the mechanisms available ... 
to seek justice'. Talking specifically of the Homeswest appeals mechanism she said that: 

As it stands now it is not acceptable. It does not enhance the openness and accountability 
of government. It is not independent and justice is not seen to be done, and I think that's 
the most important thing. Many feel a deal of frustration, anger and distrust in this 
system and that they have not been in a position to exercise the rights which we, as all 
Australians, should have. 

Ms Merrin called for the establishment of an ART submitting that: 

We believe that the establishment of an administrative review tribunal in this state would 
ensure that review applicants received a correct and preferable decision, agencies' 
decision-making would benefit and it would ensure that there was a consistent approach 
to agency decision-making and would enhance the openness and fairness and 
accountability of government departments, and, most importantly, it would ensure that 
every Australian has a right and an access to justice. 

This viewpoint was echoed by Ms Jann McFarlane, Co-ordinator of the Welfare Rights 
and Advocacy Service at a Perth public hearing: 

A lot of people come to our agency and other community legal centres because they feel 
they have not been dealt with fairly...[ A ]II elements, of how a government department 
operates or provides services and pub! ic housing is one of the critical services to 
people there should be an appeal mechanism or some way of resolving people's 
disputes with the department. 

On behalf of the Aboriginal Legal Service (ALS). Mr Tony Shelley, the Acting Principal 
Legal Officer, wrote of the difficulties the A LS also experienced with the Homeswest 
appeals mechanism. He stated in his written submission that: 

... it is important to ensure government agencies are accountable for the many 
administrative decisions which are still being made that have profound effects on 
Aboriginal peoples's lives. 

Mr Shelley also pointed out that the 'only avenue for redress is to bring an action in the 
Supreme Court' on an error oflaw. In so doing he raised the issue of the long overdue 
reform of the process of judicial review in this State, commenting that: 

The current process of obtaining prerogative writs through the Supreme Court is totally 
unsatisfactory. It is completely out of date, time-consuming, costly, is only available on 
narrow grounds and is fraught with legal difficulties. 
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In addition to calling for the other elements to make up a coherent system of 
administrative justice in this State, many submissions referred to the necessity of existing 
elements of an administrative justice system which have already been introduced. 
Although those submissions suggested some adjustments to refine effectiveness, none 
suggested that freedom of information or the Office of the State Ombudsman should be 
abolished. Mr Rodney Johnstone, President of the Committee for Citizens Rights and 
Action, for example wrote in his submission in Phase 3 that: 

The Office of the Ombudsman, is an important office and is essential for the peace of 
mind of the community ... We believe that the State Ombudsman should have the same 
powers as does the Commonwealth Ombudsman ... We support the Office of the 
Ombudsman, and trust that the Commission on Government will do everything they can 
to ensure that the Office is as appropriately resourced and funded as it should be. 

In Phase 1, Mr David Clements expressed his support for the availability of freedom of 
information legislation to facilitate access by the community of documents held by 
agencies. He wrote that: 

The democratic government of the State is representative of its citizens and as such 
makes decisions on their behalf. The government has a concomitant responsibility and 
accountability to the citizens for its conduct and actions ... In its general thrust the FOI 
provides the law and provisions to enable citizens to discover information leading to 
decisions made on their behalf. 

In Phase 1, Mr Martin Saxon said at the public hearing that the 'FOIAct is supposed to be 
open and accountable government.' At a public hearing in Phase 1 the Information 
Commissioner, Commissioner Bronwyn Keighley-Gerardy, agreed with this principle 
saying that 'the FOI Act is designed to make government accountable.' She too explained 
that FOI was only one element in the system of accountability and administrative justice. 
She said that FOI was: 

... merely one step in the path to open government, and certainly I think it's an 
indispensable part of that process, but it's unrealistic to expect FOi to achieve perhaps 
the level of openness and accountability that is desired. It needs to be used in 
conjunction with other processes and other offices such as ... the ombudsman. 

In his written submission during Phase l, Mr Robert Eadie, the State Ombudsman, notes 
that 'the final decision on whether to give access' to documents the subject of an 
application under the FOi Act 'rests with the agency holding the documents.' He also 
comments on the apparent inconsistency he has observed in the processing of and 
decisions made in relation to FOI applications by the various agencies. 

Taking this one step further at a Perth public hearing in Phase l of our inquiries, Mr 
Smyth thought that FOI decisions of agencies should be subject to review by a general 
administrative review body, rather than the Information Commissioner. He said that: 
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... certainly our view is that the AA T could be set up for a range of reasons and it 
wouldn't just be for FOJ. 1f they were minded to do that, the government then maybe 
this [FOI decisions] would fall to the AA T. 

The Australian Society of Labor Lawyers wrote in a submission to us that: 

Once an AAT is established ... then the external review provided by the Information 
Commissioner would be no longer needed. 

Ms Jann McFarlane, in her written submission on behalf of the Welfare Rights and 
Advocacy Service, called for ways that would 'improve access to justice for less 
advantaged people and groups'. She suggested a solution would consist of the following 
elements: 

a package of improvements to the administrative justice system 
• a package of improvements to the judicial review system 
• the creation of a State Administrative Appeals Tribunal (AAT) 

provision of adequate resources for a State AAT 
expansion of the State Ombudsman role and responsibilities to include QANGOS 
e.g. Water Authority, State Electricity Commission 
increase in funding and resources to the State Ombudsman 
community awareness campaign with a rights and responsibility focus about the 
new mechanisms 

Ms Nuala Keating, President of the Australian Society of Labor Lawyers wrote in a 
submission that 'a streamlined administrative appeals system and right to reasons' were 
'fundamental to citizen's rights and to accountability'. She pointed out however, that these 
two elements 'do not stand alone in providing administrative justice but complement other 
bodies and rights.' These other bodies and rights were those identified by the Sackville 
Report. 

7.4.4 Analysis 

We have already concluded that an ART is essential, as is the provision of reasons for 
primary internal and external review decisions. We see no merit in having more than one 
tier of external review. Therefore, given our proposal for an ART, if the Parliament so 
determines, the review of an application under FOi should become the responsibility of 
the proposed ART (Figure 7 .2). This would further reinforce the notion of the ART as a 
single body for external review. However, due to the limited period of operation of FOi 
legislation in this State, this should be subject to detailed review by the Parliament. 

We recommend a separate, non-court based ART as we believe that it is essential to 
reinforce the principle of the separation of powers whilst endorsing the importance of 
administrative justice and achieving the correct and preferable decision. Our 
recommendations would off er Western Australia long overdue administrative reform and 
put in place systems that could preclude a repetition of the excesses of the 1980s. The 
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Figure 7.2: Western Australia: Administrative Justice System 
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system of government consists of the executive, the legislature and the judiciary. With an 
ART in place, the accountability of the executive is increased. We see the provision of 
administrative justice as an integral part of a democracy and as an essential factor in 
increasing accountability and, ultimately, the confidence of the people in its system of 
government. Figure 7.2 illustrates the manner in which the components of the system of 
government can each be made accountable for the provision of administrative justice. 

Notwithstanding proposals by the W ALR C in 1982, and the WA Royal Commission in 
1992, to introduce a comprehensive system of administrative review, little bas been done 
to improve administrative justice. A review system as part of administrative justice can 
improve the overall effectiveness, efficiency and accountability of government, thereby 
helping to prevent corrupt, illegal and improper conduct. 

7.4.5 Recommendations 

1. The proposed Administrative Review Tribunal should provide a 
comprehensive system of administrative justice for the people of 
Western Australia. 

2. The Parliament should consider the extent to which the operation of 
the Freedom of Information Act 1992 should be part of an integrated 
system of administrative justice. 

3. The future role of the prerogative writs in administrative justice 
should be reviewed by a qualified body once the proposed 
Administrative Review Tribunal is implemented. 
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CHAPTER 8 PUBLIC SECTOR OFFICERS ON BOARDS 
AND COMMITTEES 

8.1 INTRODUCTION 

The Royal Commission into Commercial Activities of Government and Other Matters 
(WA Royal Commission) said: 

... it is quite improper for public servants to be put in a position where they are to be 
expected to serve two masters, no matter how honest and well-intentioned the 
individuals concerned may be. The inevitable conflicts created by such appointments 
discredit the autonomy the body is intended to have. (l 992: TT 3.14.12) 

When public sector employees are appointed to government boards and committees with 
some degree of independence, there is potential for them, either directly or subtly, to put 
loyalty to their department, agency and minister ahead of the board or committee on which 
they serve. In an extreme case, the responsible minister might direct a departmental head 
or other employee to pursue a particular outcome as a board or committee member. In so 
doing, the public sector employee's duties as an employee and as a committee or board 
member may conflict. The WA Royal Commission recommended that: 

... public servant[s] should not be appointed to the board of a statutory authority or State 
owned company while retaining a position in the Public Service in a department within 
any portfolio of the minister responsible for that body. (1992: II 3.14.13) 

In contrast, it has been argued that the practice of appointing public servants to boards and 
committees, even those within the portfolio of the minister to whom they report in their 
role as a public servant, is not necessarily bad and can, in some circumstances, enhance 
public sector operations. In June 1996, the Register ofWestern Australian Boards and 
Committees maintained by the Office of State Administration listed approximately 700 
boards and committees. A number are required by statute to have public sector employees 
as either members or chairpersons. 

A public sector employee's roles as a public servant and as a board or committee member 
may lead to conflicts of interest and can raise concerns about propriety. Specified Matter 8 
requires us to examine: 

The appointment of officers employed in the public sector to Boards and Committees 
with particular reference to Recommendation I 6 in Part II of the Report of the Royal 
Commission. 
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For Specified Matter 8 we adopt the same definition of public sector used in our previous 
reports: 

(i) the Governor and Executive Council; 

(ii) the Parliament and all its committees, both standing and select; 

(iii) the cabinet; 

(iv) public sector bodies as defined in the Public Sector Management Act 1994; 

(v) ministers and their immediate offices; 

(vi) departments, government trading enterprises and agencies responsible to ministers; 

( vii) boards of statutory authorities and quasi-autonomous non-government organiza- 
tions receiving money from the Consolidated Fund; 

(viii) government appointed committees; 

(ix) statutory officials responsible to Parliament, such as the Audi tor General, the Par 
liamentary Commissioner for Administrative Investigations (State Ombudsman) 
and the Commissioner for Public Sector Standards; 

(x) local government bodies; 

(xi) the Police Service; and 

(xii) institutions of post-secondary education, excluding privately funded institutions. 

We have limited the scope of our inquiries to government boards and committees which: 

• 

• 

• 

• 

• 

• 

are established by statute or subordinate legislation; 

have their expenses met in whole or in part from the Consolidated Fund or borrow 
funds against the credit of the State; 

have members appointed following Cabinet approval; 

are appointed by or report to ministers; 

have members from outside the Western Australian public sector; 

have members who receive remuneration for their work as members· or 
' 
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• exercise powers on behalf of the Western Australian Government. 

We have not considered internal departmental committees or working groups or the 
appointment of officers employed in the public sector to private sector boards. 

8.2 MEMBERS OF BOARDS AND COMMITTEES 

8.2.1 CONFLICTS OF DUTY 

8.2.1.1 Issues for Consideration 

In Australia, it is common for persons to hold more than one public or official office. 
Since colonial times, public servants have held appointments in the public service and as 
members of statutory authorities. Such a practice is not necessarily undesirable. The 
common law rule requires that where the offices held are incompatible or where there is 
an inconsistency or conflict between their respective functions, the first office is vacated 
'without any further act or proceeding' (Mecham as quoted in Finn, 1993: 154). 

Although all public offices exist to serve the public interest, two offices are considered to 
be incompatible where: 

...the duties of office clash in their demands with the result that the incumbent must 
choose between them [and] the public interest is violated. (Jones v MacDonald 162 A. 
2d 817, at 817 (1960)) 

Finn has explained this notion using as an example a hypothetical situation in which an 
Auditor General is appointed to the board of a statutory body for which he is also the 
auditor. Finn states that: 

Those two offices would, for the purpose of the rule, be incompatible. However, the rule 
is not based on the idea of conflict of duty and personal interest but rather on the 
inconsistency of official roles or on conflict of duty and duty. ( 1993: 154) 

The common law rule of incompatible offices can be overridden by statute. 

The WA Royal Commission was concerned about the appointment of public servants to 
boards, committees and state-owned corporations where those bodies fall within the 
portfolio of the minister in whose department the public servant is an employee. A conflict 
of duty could arise where the board provides advice to the minister and the public servant, 
in his or her departmental position, advises the same minister on the advice tendered by 
the board. Problems could also occur where a public servant makes recommendations or 
provides advice to the minister in relation to the board or its operations. 
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There are other situations which do not necessarily infringe the letter of the rule but may 
violate its spirit: 

These are cases where, despite a board's being given some autonomy from ministerial 
control, the public servant board member: 

(a) is expected within his or her department to act as a conduit to the Minister 
concerning the board and its affairs an activity which could put the official in 
breach of his or her duty of secrecy to the board; or 

(b) is intended or else assumes to act so as to ensure that the board acts in a way 
which is consistent with the Minister's wishes i.e. a situation of indirect or 
covert influence which undermines the formal independence of the board. (Finn, 
1993: 157) 

To avoid possible incompatibility of duties, public servants could be barred from 
appointment to boards and committees, especially where they come within the jurisdiction 
of the minister with responsibility for the public servant's agency. On the other hand, such 
public servants may have unique knowledge and skills to offer and their appointment 
could enhance the board or committee's effectiveness. Public servants may have 
experience in the formulation and implementation of government policy. They generally 
have greater understanding of public administration and are more likely to be familiar with 
the board's operations from a perspective which is different to that of non-public servants. 

The issue of incompatible duties is particularly pertinent in relation to the appointment of 
members to those boards and committees which enjoy a greater than usual autonomy, such 
as government trading enterprises. The Independent Commission to Review Public Sector 
Finances argued that if government trading enterprises are to be commercially successful 
governments must adopt an arm's length approach to their operation because: 

Government involvement in the day-to-day operations of a GTE, as distinct from overall 
policy considerations, can lead to operating inefficiencies and uncertainty over 
accountability for its performance. (1993: 13) 

When government trading enterprises arecorporatised, they enjoy even more autonomy 
because: 

...the government removes itself from the day to day operation of the business and acts 
more as a shareholder providing strategic directions to the business. (Commonwealth 
Joint Commonwealth Public Accounts, 1995: 2) 

Where government and ministers have a reduced role in the management of an agency, the 
board of directors is vested with responsibility for its day-to-day management. Australian 
governments have issued guidelines to regulate the appointment of members to such 
bodies. In 1987, the Commonwealth Parliament issued a paper called Policy Guidelines 
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for Commonwealth Statutory Authorities and Government Business Enterprises, which 
acknowledged that: 

From time to time, departmental officers will be appointed to governing boards, either 
because it is considered that the occupant of a particular post in a department can bring 
useful knowledge and expertise to the authority or an individual has abilities and 
experience likely to benefit the authority. ( 1987: 12) 

To overcome any potential incompatibility, the paper suggests that 'the normal a venues of 
communication between the authority and the responsible minister' should not be affected 
by the presence of a departmental officer on a governing board (1987: 12). The guidelines 
also advise that it is 'preferable that departmental members be full members rather than 
observers' (1987: 12). The guidelines require that special care be exercised: 

...10 guard against conflicts of responsibility and loyalty between the officer's position 
in the department and his/her position as a member of the authority ... [however] ... It is 
unlikely that legislative provision could be of service in resolving problems of this order; 
reliance will need to be placed upon the good sense of the individuals concerned. 
(1987: 12) 

Those guidelines were recently updated in the 1995 paper Accountability and Ministerial 
Oversight Arrangements for Government Business Enterprises. The paper states that 
appointment of departmental officers to the boards of government business enterprises 
should be considered: 

... on a case-by-case basis, having regard to the [departmental officers'] ability to 
represent the interests of the Government, their possession of the [relevant] business 
skills ... and any potential conflicts of interest that might arise. (Department of Prime 
Minister and Cabinet, 1995: 3) 

In contrast, the Victorian government's guidelines for the appointment of members to 
State government boards, statutory bodies and advisory committees recommend that: 

... a Minister should avoid placing public servants from his or her department on the 
board of a [state-owned company] or [state business corporation] so as to avoid the 
potential for a conflict of interest. lf the minister wishes to have a public servant 
appointed it should be from a Department which has no direct involvement with the area 
of operation of the [state-owned company] or [state business corporation]. In the case of 
bodies other than [state-owned company] or [state business corporations] the conflict of 
interest question does not arise because Ministers have the power to give directions. 
(Victoria, Office of the Public Service Commissioner, 1994: 11) 

8.2.1.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992, 
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8.2.1.3 Public Submissions 

At a Perth public hearing, Mr Michael Lishman suggested that boards and committees 
could be categorised into two broad types: 

... responsible boards, where the boards are actually charged with responsibility for a 
function or for assets and liabilities that would normally in a Westminster system be the 
responsibility of a minister ... [and] ... committees and boards which really are probably 
advisory boards and committees that either advise the minister or provide a forum for 
stakeholders. 

Mr Lishman considered responsible boards to include those like Western Power and 
AlintaGas which 'have a power ... to either improve or squander the taxpayers' wealth'. In 
his opinion, public servants should not serve on responsible boards: 

If you accept the theory of a responsible board as being that the minister had removed 
responsibility from his or her area and passed it to a board which is supposed to exercise 
some degree of independence, then having a public servant or a public sector employee 
on the board compromises that principle because the minister under that structure had 
influence but would argue that he or she doesn't have responsibility, so it compromises 
...the independence of a board. 

Similarly, in his written submission on behalf of the Australian Democrats, Senator 
Andrew Murray considered that: 

Generally speaking, public sector employees will be unable to exercise the independence 
from ministerial and executive authority, which may often be both desirable and 
required. 

Senator Murray wrote that as a general rule the Australian Democrats recommend that: 

public sector employees as members (as opposed to staffers) of boards and 
committees should be the exception not the rule 

where it is essential that a public sector employee is a member of the board or 
committee, he or she should never be the chair or deputy chairperson 

public sector employees should never form the voting majority on a board or 
committee. 

In her written submission, Dr Elizabeth Constable MLA commented that: 

Clearly many public officers have relevant and desirable skills and knowledge which 
may be of benefit to boards and committees. Public sector officers should be able to 
serve on boards and committees provided that safeguards are put in place to ensure (as 
far as possible) that officers are not tempted to put loyalty to their home agency ahead of 
loyalty to the Board. 
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At the Derby public seminar Mr Peter Knee bone, who had 'been on two or three boards' 
said that public sector people should be '[a]dvisers only' and should not have any 
decision-making role. 

At the Broome public seminar Mr David Dureau also supported the view that public sector 
members should have an advisory role only on boards and committees. He said: 

Whilst I think departments should be represented I'm not sure that they should be in a 
position of making decisions about it. That should be left to the public members. 

In his written submission, Mr Digby Blight, Commissioner for Public Sector Standards, 
acknowledged that: 

... public servants have a contribution to make to boards ... [h]owever as is the case in 
Victoria, the potential for conflict of interest should be avoided by appointing public 
servants to boards who are from departments which have no direct involvement with the 
area of operation of the board. 

In his written submission Mr Des Pearson, the Auditor General, expressed the concern that 
appointments of public officers to public boards and committees 'needs to be handled with 
care'. Mr Pearson provided an example of the 'real or perceived conflicts of interest' 
which he considered should be avoided: 

For example, it would be inappropriate for officers employed by my organization to be 
appointed to such bodies. Such an appointment would immediately raise a conflict 
between their responsibilities as a board or committee member and the Auditor 
General's responsibility to audit such entities. 

At the public seminar in Karratha, Mr Peter Smith also gave an example where he had 
some involvement. He said that: 

Under a new act which is coming in, the Vocational Education and Training Act, we will 
still have a board, we will still be a statutory authority, but no staff will be allowed to sit 
on the board, except for the director. 

In his written submission, AlintaGas' ChiefExecutive Officer, Mr Phil Harvey pointed 
out that: 

The Gas Corporation Act is quite specific that the Chief Executive Officer is neither a 
member of the Public Service, nor Senior Executive Service, nor covered by the Public 
Sector Management Act. 

As a consequence he wrote that, other than already provided in the Gas Corporation Act, 
[ ]o prescription should be made covering Ali n taGas Directors' or employees'. 
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8.2.1.4 Analysis 

As a rule, public servants should not be appointed to boards and committees which have 
been granted some degree of autonomy. To do so can lead to 'inevitable conflicts ... 
[which] discredit the autonomy the body is intended to have' (WA Royal Commission, 
1992: II 3.14.12). It can result in decisions which are based on political rather than 
commercial or public interest criteria. In some instances, it may be essential for a board or 
committee to have members with public sector skills and expertise. To preclude public 
sector employees from serving on boards and committees may adversely affect outcomes. 

Consideration should always be given to the incompatible duties rule before a public 
officer is appointed to a board or committee. Placing an official in a position which 
compromises either the official or the board must be a voided. If such an appointment is 
made, the officer should not: 

• be given responsibilities in the department in relation to the board's affairs or 
actions; 

• be required to behave in relation to the minister and the department in matters 
concerning the board, in a different fashion from that required of the other board 
members, or 

• act as an informal vehicle of communication by the minister to the board in matters 
which the board is required to act independently or for which a formal procedure for 
the communication of the minister's view is prescribed. 

The appointment of a public sector employee serving in the department of the responsible 
minister has more serious implications where the rights and powers normally exercised by 
the minister are conferred on the board. The boards of corporatised bodies are given 
considerable independence from ministerial control. Board members are vested with 'the 
authority and autonomy to make the decisions required to obtain efficient results' 
(Independent Commission to Review Public Sector Finances, 1993: 13). In our view, it is 
not appropriate for a public sector employee to be appointed to the board of a corporatised 
body while they retain any public sector position within the portfolio of the minister 
responsible for the corporatised body. If there are special or unusual circumstances to 
support such an appointment, the minister should be required to make public the reasons 
for the appointment and its associated responsibilities. 

It is always possible that a minister could avoid the intent of our recommendation by 
asking a colleague minister to intervene informally to instruct a public sector employee on 
a particular direction that the minister wanted a board to move. Our recommendation 
which follows is clearly designed to stop such actions. If a minister behaved in this way, it 
would constitute improper conduct. 
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8.2.1.5 Recommendations 

1. Public sector employees should not be precluded from being 
appointed to public sector boards and committees. 

2. Where a public sector employee is appointed to the board of a 
corporatised body, the minister making the appointment should make 
public the reasons for the appointment and its associated 
responsibilities. 

3. Public sector employees should not be appointed to the board of a 
publicly owned corporatised body while retaining a position in the 
public sector in a department or agency within any portfolio of the 
minister responsible for that body. 

8.2.2 RECRUITMENT AND REMUNERATION 

8.2.2.1 Issues for Consideration 

Although Western Australian statutes sometimes establish guidelines for the appointment 
of board members, there are no formal procedures setting out how nominees for 
membership should be selected for consideration. In contrast, South Australia (1995) and 
Victoria (1994) have developed comprehensive guidelines for appointments to boards and 
committees. The Victorian guidelines state that: 

It is essential that due process and the principles of equity and merit be observed in the 
selection of applicants to ensure the highest standard of appointments. (Office of the 
Public Service Commissioner, 1994: 3) 

Likewise, Memorandum N o. 95-18 establishes procedures which must be followed when 
making appointments to boards and committees in New South Wales. Appointments must 
be cleared by the Public Employment Office before formal documentation is prepared and 
submitted to the Cabinet Secretariat (New South Wales, Premier, 1995). 

In Western Australia, many board and committee members are appointed by the Governor 
on the recommendation of the relevant minister, after approval by cabinet. The Office of 
State Administration maintains an Interested Persons Register which contains details of 
people who have expressed interest in serving on boards and committees. From time to 
time advertisements are placed in newspapers inviting people to put their names forward 
for consideration. Alternatively, the names of possible appointees can be suggested to the 
minister by departmental officers. 
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Any measures to prevent ministerial intervention in the operations of the board or 
committee could be nullified if the minister has appointed all of the board members. The 
Independent Commission to Review Public Sector Finances argued that where ministers 
make board appointments, the process may be driven 'by invitations to representatives of 
special interest groups, friends and acquaintances and small networks of government 
ministers' (1993: 14), In the United Kingdom, the Select Committee on Standards in 
Public Life (Nolan Committee) concluded that: 

Appointments to the boards of executive [non-departmental public bodies] and [National 
Health Service] bodies should be made on the basis of merit, to form boards with a 
balance of relevant skills and backgrounds. ( 1995: 65) 

The Nolan Committee recommended that ministers should continue to make board 
appointments, but that an independent Public Appointments Commissioner should 
regulate, monitor and report on the public appointments process. A Public Appointments 
Commissioner was recently appointed in the United Kingdom in line with the Nolan 
Committee's recommendation. 

Public sector employees serving on boards and committees do not normally receive 
additional remuneration for their services as board members. In Queensland: 

... public sector employees serving on Government boards, committees or statutory 
authorities ... are not to be paid daily fees and/or annual allowances. ( 1994: 3) 

In Victoria, Appointment to Public Offices Order (No. 2) 1989 provides that 
representatives from community groups appointed to represent the interests of that group 
or which receive funding from the state or federal government should not be paid fees. 
Members of Parliament are also prohibited from receiving fees for serving on government 
boards or committees in Victoria (Victorian Public Service Commissioner, 1994). 

In both Queensland and Victoria, exceptions from these general rules are made for 
academics, appointees who are eligible to claim overtime and those who perform higher 
work-value functions in their part-time appointment. 

In 1991, a Working Party (WA Working Party) was convened by the then state Minister 
for Microeconomic Reform to develop a report that would make recommendations to the 
government on an appropriate code of conduct and on liabilities for directors of 
government enterprises. The WA Working Party proposed that the amount to be paid to 
members of boards and committees be determined by the Salaries and Allowances 
Tribunal. Similar processes are used to determine the fees paid to board and committee 
members in other Australian states. 
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8.2.2.2 

8.2.2.3 

Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

Public Submissions 

Addressing a public hearing in Perth, Mr Warwick Kent, the President of the Western 
Australian division of the Australian Institute of Company Directors, said: 

There seems to be a tendency, and it is also present in the private sector, for appointment 
of people who are well-known to the appointor. This may not always produce the best 
resu Its. 

He told us that 'the suitability and qualifications of candidates should override any 
consideration of reward for past services' and suggested that the introduction of: 

... a mechanism for objective selection of a panel of names which then could be placed in 
front of the minister. In case of the more significant boards it would also seem advisable 
for the chairman, and perhaps even the whole board, to be consulted about a proposed 
appointment 

Mr Jim Anderson and Mr Peter Knee bone, at the Derby public seminar, were concerned 
that members of boards with sufficient expertise should be appointed. Particularly in 
country areas, Mr Anderson pointed out that there was a limited number of people who 
had 'to carry a lot ofresponsibility.' Mr Knee bone considered that it was very important 
for board members to 'have some man a gem en t expertise.' 

In his written submission, Senator Andrew Murray of the Australian Democrats, 
recommended that: 

The members of boards [and committees] should be found through public search, be 
vetted by an independent authority, and be confirmed and removed by parliament... 
[they] should be independent, and comprised of those whose expertise, experience and 
attitude most suit them to the task. Not every ministerial appointment or executive 
appointment is tainted by nepotism, but the prospect of it should be avoided. 

Parliament is the proper body to make these appointments. Nominations should be 
screened for eligibility by an Independent Appointments Commissioner, and a short list 
produced ... At its optimum, public participation ... would be the best possible source of 
nominations. Where 'shareholders' could not be easily identified, public advertisements 
would suffice. 

As is the practice with boards or quoted companies, board members should be obliged to 
offer themselves for re-election after a set time. Removal from boards of management 
should be against criteria established in the proposed umbrella legislation [and should 
be] confirmed by parliament. 
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Dr Elizabeth Constable MLA wrote that: 

There is a need to establish formal procedures for appointments to boards and 
committees. These procedures should be transparent, to maximise accountability of those 
making the appointments. 

She went on to enunciate six 'ideal objectives' which she considered should be adhered to 
when making appointments to boards and committees: 

• to advertise all vacancies in order to attract the widest possible range of applicants 

to appoint candidates based on the candidate's merit, relevant skills and 
experience, not the candidate's political associations 

• to ensure there is a broad range of skills and experience represented on Boards, 
including wherever possible at least one board member to represent the views of 
the broader community 

• to ensure board members are committed to the objectives of the board, and not the 
person or government who appoints the member 

• to ensure board members do not actively participate in board proceedings when 
their duties to the board and their duties to any other person, organization or 
agency are in conflict 

to remunerate board members where it is reasonable and fair, according to the 
nature and workload of the board. 

At the Bun bury public seminarduringPhase 3, Mr Arthur Collins queried whether the 
remuneration of directors of'commercial type boards such asAlinta ... [would] be decided 
on a commercial basis in order to attract the capable directors in it'. He was of the opinion 
that the 'directors of those type of boards ... have great financial responsibility'. In 
contrast, he considered that the directors of minor and advisory boards: 

... wouldn't have any responsibilities ... other than to turn up... one is a commercial 
operation and one is a sort of citizens type thing so there wouldn't be [the same] ... legal 
obligations. 

At a Perth public hearing, Mr Michael Lishman said: 

If you want board members in an increasingly complex world to devote real time to 
fulfilling their duties, then I think they do need to be paid and they do need to be 
resourced because otherwise you are relying on volunteers ... In terms of the public 
servant who is already paid, then I think it goes with what additional liabilities [they are] 
expected to take on... Partners of accounting firms or law firms are often asked to go on 
boards. The fees usually go into the firm, so either the model of the person getting paid 
directly or their employer, if you like, the organization they belong to getting 
remunerated. You can only expect so much of volunteers. 
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Senator Andrew Murray wrote: 

If public sector employees are to be on boards or committees, and these duties exceed or 
are different to their normal work, yes they should be paid. 

At a Perth public hearing, Dr Elizabeth Constable MLA suggested that public servants 
should be paid 'some sort of sitting fees or an honorarium' for sitting on boards and 
committees if'there is a lot of extra work and time involved': 

On the other hand ... there are appointments of public sector officers to boards ... as part 
of the legal requirements or requirements held within legislation and some public 
officers would be serving on boards [in that capacity]. 

In his written submission, Mr Digby Blight, Commissioner for Public Sector Standards, 
wrote: 

Issues relating to the remuneration of members of boards should be brought within the 
jurisdiction of the Salaries and Allowances Tribunal by an amendment to the Salaries 
and Allowances Act. This would enhance the accountability of the boards and provide an 
audit mechanism to ensue that remuneration was lawfully payable. 

The Registrar of Murdoch University, Mr Richard Mac William, wrote that: 

... it would be appropriate for members of academic staff who are appointed to State 
boards and committees because of their personal professional expertise to be.. entitled 
to remuneration for their services, if remuneration is normally paid to members of these 
bodies. 

Mr Des Pearson, the Auditor General, thought that 'in the interest of open government 
decision-making, all... appointments [to boards and committees] should be publicly 
announced'. In his written submission he suggested that: 

The use of selection panels would guide the process of appointment to Boards and 
Committees and add quality and credibility to the appointment process. By making 
appointments openly, they are less likely to be the subject of real or perceived political 
patronage. 

Mr David McKenna, at the Guildford public seminar, agreed with an open and public 
approach. He said that: 

There should be a section in the paper and if we have any objections Im sure I would 
have objections, through my experience, as to some people being on certain boards now 
if their names were to come up because of their past behaviour. But r don't have that 
right, if it is all done behind closed doors and maybe in cabinet. So, I think, yes, J reckon 
it should be made public. 
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The Auditor General was of the view that the Salaries and Allowances Tribunal was the 
most appropriate body to determine 'the remuneration for those additional duties and 
responsibilities acquired by public officers' when they served on boards and committees. 
He wrote that: 

... if the duties that members perform could be seen as part of the public sector position 
which they hold and for which they are paid, I do not consider it appropriate for such 
officers to be additionally remunerated. 

Also on the issue of remuneration, in a written submission, Ms Paddy Firs ten berg, for the 
National Council ofW omen of WA, indicated that if: 

... a Public servant or academic is currently paid a salary - no extra remuneration is 
necessary. Other Board Members who are on a limited income or retired may receive a 
discretionary allowance. 

At the public seminar in Guildford, Mr Charles Eadon-Clarke was concerned that 
appointments to boards and committees should not be 'party political'. He suggested that 
such appointments: 

... should be done by recommendations probably from the cabinet or from the executive, 
but it should be endorsed and approved by parliament, who are the elected members. 

At the same seminar, Mr Bill Slater proposed that 'any advisory board should have a 
balance from the public sector or the private sector'. He was of the view that a specialist 
knowledge was important and suggested that people be appointed 'from within that 
industry that it is going to advise on'. 

8.2.2.4 Analysis 

Although public sector boards and committees are part of the executive arm of 
government, it is crucial that the public feels confident those bodies are able to perform 
their duties free from undue government or political influence. Board and committee 
members of the highest possible standard must be appointed if corrupt, improper and 
illegal conduct is to be prevented. People should be appointed as members of boards and 
committees on the basis of their suitability and qualifications for the job, not cronyism. 

Merit and equity principles should be foremost in all recruitment, selection and 
appointment processes. In Western Australia, there are no minimum or mandatory 
prescribed standards for qualifications or experience of board members of many boards 
and committees. Complete and accurate documentation should be developed and 
maintained on the responsibilities of each position, the skills required and relevant 
selection criteria. We note that the Public Sector Management Office is developing 
recruitment and induction guidelines and competency standards applicable to government 
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boards and committees. When complete, those guidelines should be maintained on a 
central database which is available to the general public and intending applicants. 

The Office of State Administration's Interested Persons Register contains details of 
persons available to serve on public boards and committees. The inclusion ofinformation 
on the qualifications and expertise of each interested person, as well as the selection 
criteria for each board and committee position, would expedite the recruitment process. 
The Register should be updated regularly following advertisements seeking suitable 
interested people. The Interested Persons Register should be consulted when new 
appointments are being considered. 

Selection panels should be used to assess applicants, conduct interviews and recommend 
preferred candidates to the minister. The composition of selection panels should be 
determined by the minister or the chief executive of the relevant government agency. The 
character and the importance of the position being filled should be considered when 
commissioning a selection panel. Selection panels should make recommendations based 
upon the selection criteria for the position. To ensure that appointments are made correctly 
and there is no impropriety involved, selection panels should maintain records of 
interviews and give written reasons for their decisions. 

Board and committee appointments take up considerable cabinet time. Some boards and 
committees are of strategic, state-wide importance, but others are less significant. We 
consider that cabinet approval should be required for the appointment of the boards and 
committees of: 

• state-owned corporations; 

• 

• 

government trading enterprises; 

commercial statutory authorities; 

• 

• 

major advisory bodies and industry boards; 

quasi-judicial bodies, tribunals and government-appointed committees or 
commissions of inquiry; and 

• chairpersons of all boards and committees . 

To ease pressure on cabinet, its approval would not normally be required for appointments 
to: 

• management boards and committees; 

• scientific, technical and legal advisory bodies; 
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• disciplinary boards; 

• qualifications, regulatory and licensing boards; and 

• ministerial and departmental advisory boards and consultative committees. 

Apart from appointments that require cabinet scrutiny on public interest grounds, 
ministers should approve appointments to the boards and committees within their 
portfolios. 

Board and committee members should be remunerated for their services on a scale 
determined by the Salaries and Allowances Tribunal. To reflect the true cost ofrunning 
boards and committees, such remuneration should be paid for members drawn from both 
outside and inside the public sector. Payments for members who are full-time public sector 
employees should be made to the officer's home agency, not directly to the person. The 
decision whether or not to forward all or part of the fee to the officer should be taken by 
the home agency's chief executive officer. All public sector departments and agencies 
should have a published policy statement setting out the terms and conditions, if any, 
under which their employees may receive payment for serving on government boards and 
committees. 

8.2.2.5 Recommendations 

1. Appointment to public sector boards or committees should be on the 
basis of suitability and qualifications. 

2. The Interested Persons Register maintained by the Office of State 
Administration should: 

(a) give details of the qualifications and expertise of each 
interested person; 

(b) set out the selection criteria for each board and committee 
position; and 

(c) be consulted when appointments are being made. 

3. A selection panel, convened by the minister or the chief executive of 
the relevant government department or agency, should: 

(a) assess applicants; 

(b) conduct interviews; 
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(c) recommend preferred candidates to the minister or cabinet, as 
the case requires; and 

(d) record the reasons for its decision. 

4. Cabinet approval should be required for the appointment of members 
of boards and committees of: 

(a) state-owned corporations; 

(b) government trading enterprises; 

(c) commercial statutory authorities; 

(d) major advisory bodies and industry boards; 

(e) quasi-judicial bodies, tribunals and government-appointed 
committees or commissions of inquiry; and 

(f) chairpersons of all boards and committees. 

5. Ministerial approval should be required for appointments to: 

(a) management boards and committees; 

(b) scientific, technical and legal advisory bodies; 

(c) disciplinary boards; 

(d) qualifications, regulatory and licensing boards; and 

(e) ministerial and departmental advisory boards and consultative 
committees 

unless the minister deems it appropriate to take the appointment 
decision to cabinet in particular cases. 

6. Board and committee members should be remunerated for their 
services on a scale determined by the Salaries and Allowances 
Tribunal. 

7. (a) Where public sector employees are board or committee 
members, their remuneration should be paid to their employing 
agency.' 
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(b) All public sector departments and agencies should have a 
published policy statement which sets out conditions, if any, 
under which public sector employees may be remunerated for 
serving on boards and committees. 

8.2.3 DUTIES AND LIABILITIES 

8.2.3.1 Issues for Consideration 

The responsibility owed by a director or a board member to either a privately owned 
company or a public body is a special one known as a fiduciary duty. The law imposes a 
high standard of loyalty on private sector directors reflected in the obligation to exercise 
care and diligence and act honestly in the interests of the company as a whole (Ford and 
Austin, 1995). 

The WA Royal Commission recommended the introduction oflegislation which would 
provide that: 

... members of all boards of authorities and State-owned companies be required to 
conform to the same standards of probity and integrity as expected of persons occupying 
positions of trust. (WA Royal Commission, 1992: 11 3.14.17) 

The duties of the directors of the three Western Australian corporatised government 
agencies have been addressed in the legislation establishing those agencies. Under 
Schedule 2 of the Electricity Corporation Act 1994 the directors of Western Power have a 
statutory duty to act honestly, exercise reasonable care and not make improper use of 
information or their position. There are penalties, ranging from a $5,000 fine to a $20,000 
fine and five years imprisonment imposed for breaches. Similar provisions are contained 
in the Water Corporation Act 1995 and the Gas Corporation Act 1994. 

There is no legislative statement in Western Australia of the duties placed on directors or 
board members of other public sector boards and committees. The Legislative Council 
Standing Committee on Government Agencies (SCG A) presented a report to Parliament 
on the nature and function of state agencies in 1994. The report appended a draft State 
Agencies Bill 1994 containing provisions setting out duties and obligations of members of 
the governing boards of state agencies, whether or not they engage in commercial 
activities (SCGA, 1994). Those duties and obligations essentially comprise the duties 
owed by directors under the Corporations Law. Under the draft State Agencies Bill 1994, 
board and committee members would have an obligation not to allow conflicts of interest 
to arise (Clause 28). 
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In the United Kingdom, the Select Committee on Standards in Public Life (Nolan 
Committee) concluded that a 'consistent legal framework governing propriety and 
accountability in public bodies was necessary' and that: 

ft should be mandatory for each executive [ non-departmental public body]...to have a 
code of conduct for board members, and a similar code for staff. ( 1995: 65) 

It has been contended that board and committee members should be protected from 
liability for any act and omissions which arise in the course of their duties, so long as they 
were acting in good faith. On the other hand, it has been argued that similar liabilities to 
those that exist under the Corporations Law should be imposed on members of public 
sector boards and committees. 

8.2.3.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

8.2.3.3 Public Submissions 

At a Perth public hearing, Dr Elizabeth Constable MLA suggested that' guidelines for 
board members setting out duties and responsibilities' should be established and that 
'[p]otential appointees should be aware of these duties before accepting the position'. She 
expressed concern that: 

... a lot of people take those positions up knowing very little about organizations and 
what the responsibilities and duties are. So I think before it's actually accepted they 
should be aware of what they are> you know, being made very firmly and clearly what 
the expectations of them are. 

Mr Michael Lishman told a Perth public hearing that: 

I think by all means have a code of conduct but if you wish to clearly spell out the rights 
and obligations of board members, I think it needs to be clearly spelt out in their statute 
or in some overarching legislation ... rather than in a code of conduct. 

He also suggested that board and committee members should undergo some form of 
training which he considered should: 

... include a working knowledge of things like the Financial Administration and Audit 
Act, Public Sector Management Act, State Supply Commission Act, State Trading 
Concerns Act and generally what the duties and responsibilities are. 

Mr Lishman was concerned that it may be difficult to attract suitable people to sit on 
boards and committees if they are not afforded some type of statutory indemnity 
protecting them 'from liability other than where [they] act in bad faith'. Dr Constable 
agreed, commenting that: 
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Protection against liability ... is necessary to attract quality board members ... most 
people exercise their public duties in good faith but public officers are protected ... and 
perhaps all board members should be. 

When Mr Warwick Kent, the President of the Western Australian division of the 
Australian Institute of Company Directors, addressed a public hearing in Perth, he said 
that appointees to public sector boards and committees should be subject to 'the same 
general disciplines in respect of duties and responsibilities as company directors are'. He 
suggested that a code of conduct which paralleled 'the sort of things that appear in the 
Corporations Law ... [would not be] too difficult to set in train'. He considered that, in the 
case of government boards and committees: 

... some difficulty must arise for public servants [in distinguishing] between his 
responsibility to his minister or department and the government or the state as a whole ... 
in the private sector ... a director must act in the interests of all shareholders and not just 
those shareholders who appointed him ... there will be instances where the interests of 
that particular minister may conflict with a more general proposition that something else 
is in the interests of the company or the board or the statutory authority. As long as 
people understand that a point of view is being put on behalf of the minister, in a sense, 
that can be accepted. It is in a sense a conflict but I think as long as all parties understand 
where people are coming from the worst types of conflict are where other people don't 
know that there is a conflict and an individual obviously puts himself in that position. 

The Commissioner for Public Sector Standards, Mr Digby Blight, submitted that the 
provisions set out in the Nolan Committee's 1995 report 'should be adopted in principle 
for Western Australia' and recommended the extension of the codes of conduct being 
developed under s.21(1) of the Public Sector Management Act 1994 'to the members of 
boards [to] enhance the propriety and accountability of those boards'. 

The Auditor General, Mr Des Pearson, in his submission to us wrote that 'the corporate 
governance approach' which was being 'embraced by the private sector' also 'has 
applicability to public sector boards and committees'. He also indicated that: 

A code of conduct for all members of WA Boards and Committees would make a 
valuable contribution to ensuring a high standard of fiduciary duty. While presumably 
public sector members of such bodies would be covered by the Pub I ic Sector Code of 
Ethics developed by the Public Sector Standards Commission, a complementary code of 
conduct developed by each Board or Committee would provide further guidance as to the 
specified standards expected. 

The Auditor General considered that 'the type of appointment and the business of the 
organization' should be reflected in the protection from liability afforded members of 
boards and committees. Mr Pearson wrote that: 

There should be protection from civil or criminal liability arising from a number of 
influences beyond the board and committee's control, such as Ministerial directions; 
government policies; and the necessity to perform community service obligations. 
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8.2.3.4 Analysis 

Directors of private sector companies are accountable to the company and its shareholders. 
Members of boards of management of state agencies, on the other hand, are accountable to 
a minister as the legal shareholder and through the minister, to the Parliament (Western 
Australia, Commission on Accountability, 1989). 

It is vital that those who are in control of public sector boards and committees act in the 
public interest and that they comply with high levels of standards in the discharge of their 
functions. Private sector directors are exposed to considerable personal liability but they 
receive remuneration which compensates them for such risk. While members of 
government boards and committees are usually protected against personal liability when 
acting in good faith in the course of their duties, and receive more modest remuneration 
than their private sector counterparts, they nonetheless should be required to meet the 
same standards. Accordingly, the actions of board and committee members should be 
governed by a code of conduct and their duties as members should mirror those owed by 
company directors. 

Under the Corporations Law, breaches by directors of their duties may expose them to 
fines, compensation orders or imprisonment. For public sector boards and committees that 
are not corporatised and do not engage in commercial activities, the liabilities of board 
members should reflect the size and relative importance of the functions of each authority. 
Members should be excused liability if acting in good faith. 

Ministers and servants of the Crown acting honestly and properly in performing their 
duties are generally indemnified. We contend that members of boards and committees who 
are not public sector employees should also be indemnified by the State for acts or 
omissions which occur as a result of their duties as board members unless it is proved that 
those acts or omissions were not carried out in good faith. 

8.2.3.5 Recommendations 

1. All board and committee members should have a duty to: 

(a) act honestly; 

(b) act in good faith for the benefit of the department or agency; 

(c) give adequate consideration to matters for decision, and to keep 
discretions unfettered; 

(d) exercise powers only for proper purposes; 
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(e) exercise care and diligence; and 

(f) avoid conflicts of interests. 

2. The Commissioner for Public Sector Standards should develop a 
code of conduct to be observed by all persons appointed to public 
sector boards and committees. 

3. Breaches of codes of conduct should constitute a disciplinary 
offence. 

4. Members of boards and committees should be subject to the same 
criminal and civil liabilities for breach of duties as those specified in 
the Corporations Law. 

5. Board and committee members should be indemnified by the State 
against liabilities when acting in good faith in the course of their 
duties. 

8.3 MINISTERIAL DIRECTIONS 

8.3.1 Issues for Consideration 

Ministers are responsible for bodies within their portfolios and must account for the 
actions of those bodies. Acknowledging the crucial role ministers play in the 
accountability framework, the WA Royal Commission found that certain ministers had 
'acted improperly in interfering with the business affairs' of government trading 
enterprises (1992: I 5 21.1.6). In many instances, the Parliament was not made aware of 
the directions which had been given to the boards of statutory authorities and state-owned 
companies. The improper and secret intervention of ministers in the operations of 
previously profitable public bodies caused some of them to incur substantial losses and 
cost the State several millions of dollars (Barker, 1993). 

As a consequence of those losses, the WA Royal Commission concluded that: 

Where the minister either directs the board of an authority or company to act in a 
particular way or in a given matter, or communicates with the board in a way that could 
reasonably be interpreted by it as a direction, the minister must notify the parliament 
promptly of this in writing and the authority or company must note in its annual report 
the direction given or the circumstances interpreted as a direction. (1992: U 3.14.12) 

Treasurer's Instruction 903 'Report on Operations' provides that ministerial directions 
given to statutory authorities as defined by the Financial Administration and Audit Act 
1985 (FAAA) should be in writing and should be included in the relevant agency's annual 
report. The Treasurer's Instruction 903 only applies to those boards and committees 
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subject to the FAAA but does not cover ministerial directions issued to a large number of 
boards and committees. Instruction 903 does not require ministerial directions to be laid 
before both houses of Parliament until they are included in the recipient's annual report, 
which means that Parliament may not be aware of ministerial directions until well after 
they have been acted upon. 

The SCGA argued that ministers should retain an ultimate right to direct and control any 
body within their portfolio but legislation was necessary to govern the manner of that 
direction. More recent legislation, such as that governing the three corporatised utilities, 
specifies how ministerial directions are to be made. Older legislation seldom does. Hence, 
clause 30 of the SCGA's proposed State Agencies Bill states that: 

(I) The minister may issue a directive to an agency and the agency is to give effect to 
the directive. A directive is to be in writing signed by the minister. 

(2) A directive must relate to agency policy or the discharge of its functions ... 

(3) The agency shall consider the directive within 14 days of its receipt and if it forms 
the opinion that the directive is outside its powers or otherwise unlawful, it shall 
notify the minister of that opinion and the reasons supporting it and, unless the 
agency is required by the minister's written notice that the directive is to be given 
effect, the directive lapses. 

(4) 

(5) A directive, an agency's notification to the minister under subsection (3), and the 
minister's notice insisting on adherence to the directive, shall be laid before each 
House of Parliament within 7 days of the making of each instrument. 

(6) The instruments described in subsection (5) are to be published in the annual 
report of each agency. 

8.3.2 Actions to Date 

Treasurer's Instruction 903 'Report on Operations' requires statutory authorities, their 
subsidiaries and any related bodies to provide, in their annual reports, the details of any 
ministerial directions received in relation to setting and achieving operational objectives, 
investment and financing activities. The legislation establishing the Water Corporation, 
Western Power and AlintaGas goes further by requiring any ministerial directions to be in 
writing and laid before both houses of Parliament within 14 days. These statutes also state 
that the minister must be consulted on major initiatives likely to be of significant public 
interest and approve transactions greater than a prescribed amount. 

8.3.3 Public Submissions 

There was general consensus that ministerial directions given to boards and committees 
should be made public promptly. In his written submission, Senator Andrew Murray of the 
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Australian Democrats, said that 'ministerial directions to [non-departmental public bodies] 
should be in writing and be tabled in Parliament within strict timetables'. 

In his written submission, Mr Allan Mottram agreed, concluding that boards and 
committees'[ s]hould be compelled to publish' all ministerial directions. Likewise, at a 
Perth public hearing Mr Michael Lishman told us that ministerial directions should be 
made public. He said that: 

... if you have a situation where the minister would regard him or herself as not really 
being responsible for any area, then any direction by the minister, I think, should be a 
matter of public record and should be disclosed sooner rather than later ... I would prefer 
publication in the Government Gazette when it arises rather than in the annual report, 
which could be I 2 months down the track. 

At a Perth public hearing during Phase 3, Mr Les McCarrey went further noting that: 

... board members cannot be placed in a position of conflict ...if there is provision for 
ministerial direction, however done, whether in writing as is now the requirement 
clearly if they respond to that direction then there has to be a proviso that they cannot be 
held responsible for any outcome where they may have had no desire to approve it 
anyway. 

Nonetheless, in her written submission Dr Elizabeth Constable MLA wrote that: 

There would be nothing to lose by publishing ministerial directions; however such a 
requirement may have no effect on more tacit 'directions'. 

The Registrar of Murdoch University, Mr Richard Mac William, wrote that: 

The universities are most concerned to preserve their autonomy and freedom from 
political direction [and]... view with great concern the provisions of the draft Western 
Australian State Agencies Bill which ... would make them subject to Ministerial 
direction. 

On the issue of ministerial direction to public sector boards and committees the Auditor 
General, Mr Des Pearson, wrote in his submission to us that such directions 'should be 
reported to Parliament as in the legislation establishing Western Power and Alinta Gas'. 
Mr Pearson also considered that: 

Publishing Ministerial directions to WA Boards and Committees would act as a further 
public accountability measure, and provide protection from civil and criminal liability 
for the consequences of any such direction. 

8.3.4 Analysis 

Ministers' obligations to disclose directions should extend beyond public sector bodies 
engaging in commercial activities and include any board or committee. Any ministerial 
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directions received by autonomous boards and committees should be in writing. In 
accordance with the suggestion of the Legislative Council Standing Committee on 
Government Agencies (SCGA), we recommend that such directions should be laid before 
both houses of Parliament within 14 days of their receipt. Directions should also be 
published in the Government Gazette as soon as possible after their tabling. 

8.3.5 Recommendation 

1. The text of any direction given to a board or committee by a minister 
should be: 

(a) laid before both houses of Parliament within 14 days of the 
direction being given; 

(b) published in the Government Gazette; and 

(c) included in the annual report of the board or committee 
concerned. 

8.4 ACCOUNTABILITY OF BOARDS AND COMMITTEES 

8.4.1 Issues for Consideration 

Although many boards and committees are subject to stringent accountability 
requirements, some are not. In 1991, the Legislative Council's Standing Committee on 
Government Agencies (SCGA) surveyed 538 bodies which it considered fell within the 
definition of government agency and found that 91 percent of agencies were subject to the 
Financial Administration and Audit Act 1985 (FAAA). Eighty-five percent were required 
to report to Parliament and 82 percent were subject to the State Ombudsman's jurisdiction 
(SCGA: 1992). Those results were considered to constitute 'prima facie [evidence] to 
suggest deficiencies in the system of accoun ta bili ty ... of some governrnen t agencies' 
(SCGA, 1991: 6). 

Hence, the SCG A recommended that all government agencies continuing for 12 months or 
more should be subject to the requirements of the FAAA and the legislation relating to the 
State Ombudsman. The SCGAsubsequently recommended that a State Agencies Act be 
introduced to establish a consistent accountability regime for all government bodies. 
Under s.5 of the SCGA's proposed State Agencies Act, each body would be subject to the 
FAAA, the Parliamentary Commissioner Act 1971 and the Freedom of Information Act 
1992. 
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8.4.2 Actions to Date 

The WA Royal Commission recommended that all 'State-owned or controlled bodies be 
subject ... to the audit of the Auditor General and to the provisions of the [FAAA]' 
(1992: II 3.14.19). All public bodies which are listed on Schedule 1 to the FAAA are 
subject to both the financial and performance audit mandates of the Auditor General. 
Although not on Schedule 1, the Water Corporation, AlintaGasand Western Power are 
subject to audit by the Auditor General as a requirement of their respective Acts. 

8.4.3 Public Submissions 

We received a variety of views on an appropriate system to scrutinise public sector boards 
and committees. In his written submission Senator Andrew Murray of the Australian 
Democrats, suggested that '[a]n open and accountable culture ... the Auditor General's 
report, parliamentary reports, and improved parliamentary assessment' are needed to 
ensure the accountability of public sector boards and committees. 

Dr Elizabeth Constable MLA went further in her submission at a Perth public hearing, 
commenting that rules for scrutiny and accountability 'should be set down' so that it is 
'clear to everyone what the expectations are'. Similarly, in his written submission, Mr 
Allan Mottram suggested that public sector boards and committees should be subject to a 
range of accountability measures including the Auditor General, the Commissioner for 
Public Sector Standards and the Official Corruption Commission. 

Mr Michael Lishman told a Perth public hearing that 'with the FAAA and with the process 
of audit by the Auditor General, the financial accountability [ of most boards and 
committees] is pretty good'. Also at a Perth public hearing, Mr Warwick Kent, the 
President of the Western Australian division of the Australian Institute of Company 
Directors, expressed reservations about imposing on commercially oriented bodies 
accountability processes designed to ensure that public sector boards and committees act 
responsibly and in the public interest. He noted that if a body is 'going to be accountable 
in commercial terms ... you have got to be very careful of[applying] public interest 
criteria'. 

In addition to the submissions received on Specified Matter 8, many of those on Specified 
Matter 7, State-Owned Companies, Trading Enterprises, Partnerships and Statutory 
Authorities, supported the view that stringent accountability standards should apply to all 
public sector boards and committees. Mr Kerry Hawley told the public seminar held in 
Manjimup that: 

... We need to maintain the accountability ... and the only way that I can see us 
maintaining that accountability is to have watchdogs in there to ensure that it takes place. 
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Ata Perth public hearing during Phase 3, Mr Anthony Rutherford ofthelnstitute of Public 
Affairs, said that all public sector agencies should be subject to review by the Auditor 
General and the State Ombudsman. He went on to comment that: 

FOi is extremely important because it relates to this process of uncovering information 
that people actually want, rather than the information that's presented to them for various 
statutory reasons. I find it very difficult to conceive of any substantial area within the 
operations of any Western Australian government organization that shouldn't be subject 
to the fullest possible scrutiny. 

Similarly, in its written submission, the National Council ofWomen of WA argued that 
'all officers and employees of[public sector agencies]' should 'come under the 
jurisdiction of the [State] Ombudsman'. 

8.4.4 Analysis 

A board orcommitteeisastatutory authority, forthepurposesofthe FAAA, whenitis 
included on Schedule 1 of that Act. This can be achieved through a provision in enabling 
legislation or through a regulation made pursuant to s.4(2) of the FAAA. Treasury decides 
whether or not a board or committee should be included on Schedule 1 after an 
assessment. Agencies subject to the FAAA are required to submit financial estimates to 
the relevant minister ( s.42), produce annual reports ( s. 66) and be audited by the Audi tor 
General (s. 78). 

Boards and committees which expend public funds are subject to the FAAA but many 
others are purely advisory, with no financial powers. They are not subject to the 
accountability measures imposed by that Act. As noted by the SCGA (1992), boards and 
committees not subject to the F AAA may not be required to report publicly and may not 
be subject to audit. 

We do not recommend that all boards and committees be subject to the F AAA. Boards and 
committees with no financial powers do not need to be audited or produce financial 
statements, as required by the F AAA. 

Regardless of whether or not they are responsible for expenditure, there should be a report 
available to Parliament on the activities on all public sector boards and committees. 
Reports should provide information on the manner in which the board or committee is 
established and any delegated legislation involved. They should also include details of the 
board or committee's membership, its functions and objectives, as well as information 
about its activities and achievements in the past year. Information about the source and 
application offunds should also be included. 

In addition to financial attest and compliance audits, Auditors General throughout 
Australia have the power to conduct performance examinations, which assess the extent to 
which policy initiatives have been implemented in an efficient and effective manner. The 
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WA Royal Commission believed that performance examinations are a vital check on 
waste, mismanagement and the subversion of government's policies and programs. In 
Western Australia, s.80(b) of the F AAA states that the Auditor General may: 

... carry out examinations of the efficiency and effectiveness of departments, statutory 
authorities or parts of departments, statutory authorities. 

That provision may not permit the Audi tor General to conduct performance examinations 
of public sector boards, committees or part of a department or statutory authority. 
Performance examination is an important element in the prevention of corrupt, illegal or 
improper conduct. The F AAA should be amended to provide the Auditor General with the 
power to conduct performance examinations of any public sector board or committee. 

The F AAA prescribes financial accountability measures but there are other areas of 
accountability which are not addressed. Consistent with recommendations made in our 
previous reports, all public sector boards and committees should be subject to: 

• the Freedom of Information Act 1992; 

• 

• 

the State Ombudsman's jurisdiction; and 

the jurisdiction of the proposed Commission for the Investigation, Exposure and 
Prevention oflmproper Conduct, recommended in Report No. 2, Part 1. 

8.4.5 Recommendations 

1. The determination as to whether a public sector board or committee 
should be listed on Schedule 1 of the Financial Administration and 
Audit Act 1985 should continue to be made by Treasury. 

2. The Financial Administration and Audit Act 1985 should be amended 
to provide that an annual report be available to Parliament on the 
activities of all public sector boards and committees not listed on 
Schedule 1 of that Act. Each report should provide information on: 

(a) the manner in which the body is established; 

(b) any delegated legislation affecting the body; 

(c) the body's membership, functions and objectives; 

(d) the body's activities and achievements in the past year; and 

(e) the size, source and application of the body's funds. 
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3. The Financial Administration and Audit Act 1985 should be amended 
to provide the Auditor General with the power to conduct 
performance examinations of any public sector board or committee, 
whether or not it is part of a department or statutory authority. 

4. Unless specifically exempted by the Parliament, all public sector 
boards and committees should be subject to: 

(a) the Freedom of Information Act 1992; 

(b) the State Ombudsman's jurisdiction; and 

(c) the jurisdiction of the proposed Commission for the 
Investigation, Exposure and Prevention of Improper Conduct, 
recommended in Report No. 2, Part 1. 
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CHAPTER9 PECUNIARY AND OTHER INTERESTS OF 
PUBLIC OFFICIALS 

9.1 THE NECESSITY OF DISCLOSURE 

9.1.1 Issues for Consideration 

People elected or appointed to public office have a duty to place public interest above 
personal interests. They should not be influenced by their own interests when deliberating 
on and making decisions about public interests. A conflict of interest can arise if public 
officials are in a position to favour their private interests over their public duty. 

Conflicts between private interests and public duties can arise in four forms: 

• a direct pecuniary interest refers to circumstances whereby a public official stands to 
make a financial gain; 

• an indirect pecuniary interest refers to circumstances whereby a public official's 
spouse, children or near relative stands to make a financial gain; 

• a direct non-pecuniary interest includes membership of an organization outside 
government in which a public official does not have a financial interest; and 

• an indirect non-pecuniary interest occurs when a public official's spouse, children, 
near relatives or close associates are members of an organization affected by 
government decisions. 

The principal distinction between a pecuniary and a non-pecuniary interest is that the 
former refers to a financial interest that can be quantified or measured. The latter refers to 
an interest from which a public official cannot derive any form of financial benefit but 
may gain kudos or status. With both pecuniary and non-pecuniary interests having the 
potential to influence a public official, this Report refers to both interests. 

The Commission on Government was directed by Parliament, in Specified Matter 12, to 
inquire into: 

The registration of the pecuniary and other interests of members of Parliament, 
ministers, senior public servants, members and senior officers of statutory authorities 
and State-owned companies, and of other officials for whom registration in some form 
may be appropriate given their official responsibilities. 
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To deal with this matter comprehensively, it was necessary to consider the entire subject 
of disclosure of pecuniary and other interests by public officials, including registration as 
well as ad hoc disclosure of interests. Registration is often the first step in avoiding 
conflicts of interest for public officials. It requires public officials to disclose those private 
interests which could conflict with their public duty. 

Ad hoc disclosures are announcements of potential conflicts made by public officials as 
and when they arise. Peers and superiors can determine if a conflict exists and take 
appropriate action. 

This Report deals with conflicts of interests of public officials: Members of Parliament, 
ministers, members and officials oflocal governments, members of boards and senior 
officers of government business enterprises, and members and senior officers of statutory 
authorities. 

Members of Parliament assume responsibility for public duties upon election and those 
electing them trust they will place the public interest first.Unless they are ministers, most 
individual Members of Parliament have little direct power over public expenditure, but 
they can have considerable influence. Although members can lobby ministers and public 
officials to advance any causes for their constituents, it is considered improper for them to 
influence ministers or public officials for their own personal gain. According to the High 
Court in 1915, Members of Parliament should exercise their 'powers and discretions ... in 
the interests of the public unfettered by considerations of personal gain or profit' 
( Wilkinson v Osborne (1915)21 CLR 89 at 98-99). 

The Commonwealth Committee oflnquiry ConcerningPublicDuty and Private Interest 
(Bowen Committee) recognised that the highest standards of conduct are expected of 
ministers, going beyond those applying to Members of Parliament(] 979: 67). Ministers 
have greater direct power over the allocation of government resources. This makes them 
more open to influence and provides them with greater information about government 
activities. This can create opportunities for ministers to use their position to make private 
gains. 

Local governments deal with a diverse range of issues and control the raising and 
expenditure of substantial funds. They control land zoning and building approvals, 
provide health and environmental services, parks and community facilities, and construct 
and maintain roads and footpaths. The elected council controls the local government's 
affairs, is responsible for the performance of its functions, oversees the allocation of 
resources and determines policies. 

Elected members participate in the local government's decision-making process through 
council and committee meetings. They represent the interests of the ratepayers and 
residents. 
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Councillors are trustees of municipal funds and property and clearly have amajorrole in 
the decision-making process. These funds and powers should be used for the benefit of the 
community and it is important for the integrity oflocal government that this position of 
trust is not abused. 

Corrupt activity may occur when an elected member or appointed official of a local 
government places their private interests above the public interest. The controversy 
surrounding authorities such as the Shire ofBoddington and the City ofWanneroo 
illustrate how damaging these activities can be to the standing oflocal government. 

Public officials are taking a greater role in making policy decisions and the internal 
management of government agencies. While they are considered to be responsible to their 
minister, in practice it is difficult for the minister to know about many activities 
undertaken in their portfolio. Public officials can therefore wield considerable 
discretionary power in government. As they generally operate away from public view, it 
can be difficult to determine whether they allow their interests to influence their decisions 
or undermine the public interest. 

The Royal Commission into Commercial Activities of Government and Other Matters 
(WA Royal Commission) recognised the need for reassuring the public that public 
officials are not confusing private interests with their public duty. They insisted that: 

One of the axioms of our system of government is that pub! ic officials shou Id 
subordinate to the interests of the public their own personal interests and those of their 
associates. Few things are more subversive of public confidence in government than the 
appearance that officials might not be doing so. ( 1992: II 4.8.1) 

9.1.2 Actions to Date 

Since the WA Royal Commission reported in 1992, the Members of Parliament ( Financial 
Interests) Act 1992 and the Local Government Act 1995 have been proclaimed. 

9.1.3 Public Submissions 

At a Perth public hearing, Mr Peter Kyle summarised the importance of ensuring the 
primacy of public over private interests: 

... public officials, by which I mean the whole gamut of elected, appointed, semi 
government, government, local government and everyone else in the public sector, have 
got to submit to the fact that the public interest in good government must take 
precedence completely over their own private affairs and interests. 

Mr Des Pearson, the Auditor General, expressed a similar opinion in his written 
submission: 
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Public office holders are one of the cornerstones of our system of democracy and as such 
their role is too important to be capable of being compromised by actual or perceived 
conflicts between their private interests and their public responsibilities. 

All public officials in positions of authority should be required to disclose their private 
interests. Such disclosure is an essential component of public accountability and should 
be regarded as a necessary responsibility of all those in a position where they can 
influence decisions about the use of publicly owned resources. 

Dr Geoff Gallop MLA, at a Perth public hearing, argued in favour of disclosure: 

At the very least transparency of interests is required when the administration of public 
assets, moneys or responsibilities is concerned. 

Mr Pearson considered that disclosure was an important device for promoting 
accountability: 

Public disclosure of private interests provides one means by which the voting public can 
judge the behaviour of their elected officials and should be seen as an essential 
component of accountability. 

Ata Perth public hearing, Mr Barry MacKinnon suggested Members of Parliament do not 
have strongly influential positions: 

... certainly for an ordinary Member of Parliament- they don't have great power anyway 
to influence issues. 

Mr Leon Watt also supported this suggestion, when appearing at a Perth public hearing: 

In truth, the opportunities available for Members of Parliament to influence decision 
making processes to benefit either themselves or some other person in an illegitimate 
way are very limited indeed. 

Mr MacKinnon nevertheless supported the concept of disclosure: 

... but I certainly believe that [disclosure] should now happen because of the nature of 
the conflict and not only must justice be done, I think it must be seen to be done and that 
is the most appropriate way of doing it. 

Mr Watt recalled that conflicts of interest for Members of Parliament were rare 
occurrences: 

In my years in Parliament, I don't recall a single occasion when a Member declared a 
pecuniary interest; nor for that matter that any accusation was ever made later or even at 
the time that perhaps a declaration should have been made. 
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In response to a suggestion that the privacy of public officials might override any need for 
disclosure of their personal interests, Mr Peter Ky le said: 

I think to the extent that it is still argued that there is a right to privacy, which must be 
taken into account, I think public officials have got to accept that in this day and age that 
private interest has just got to become entirely secondary to the public good and I don't 
think you can brook any argument with that principle at all. 

At the Guildford public seminar, Ms Naomi Bethey suggested a loss of privacy should be 
expected by public officials: 

... if somebody offers to become a politician, then they lay themselves open to scrutiny in 
their dealings. They should be prepared for that and aware of that. 

In his written submission, Mr Peter Rosendorff, addressed the issue of the privacy of 
Members of Parliament: 

I personally do not believe that Members are entitled to any privacy as they are in an 
elected privileged position in our community. 

The Hon. Jeff Carr, at the Perth public seminar, recognised the value of public officials 
avoiding conflicts between their private interests and public duties: 

... the requirement for action free of improper influence, this would appear to go without 
saying... It is equally fundamental for it to be seen to happen. It is little comfort for 
decision-makers to act free of any improper influences if that fact is not recognised by 
the community. Such recognition is fundamental to public confidence in the processes of 
government. In my view disclosure of interests is essential by all persons able to 
influence the decision-making process to foster confidence in the system and to allow 
others to judge the views expressed. 

Mr Carr went on to deal with the issue of privacy: 

The elected representatives and I have to include their families with that are public 
figures by choice and are directly accountable to the public. I would argue that offering 
oneself for election to public office forfeits the right to privacy in any matter that could 
influence one's public role. I do not extend that view to matters that do not affect their 
public role such as, for example, private sexual activities and the like. 

At the Guildford public seminar, Mr Charles Badon-Clarke expressed a concern about 
disclosure of private interests deterring potential Members of Parliament: 

... all this business about putting out all their cash commitments and whatever they have 
in their banks and their shares and so on is doing more and more to stop the people you 
really want in the parliament accepting candidacy from any of the political parties ... 
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AtaPerthpublichearing, Mr Gerard Carney, AssociateProfessorofLaw, Bond 
University, discussed the need for disclosure of pecuniary interests by those in local 
government: 

I think that given the proximity that they [local government members and officials] have 
to the daily commercial life of any local authority area it is equally important for them to 
make disclosure in the same way as Members of Parliament and ministers. 

Mr Barry MacKinnon agreed: 

I think local government elected officials are the same as politicians. They are elected 
and, yes, I do think there should be disclosure and I think as far as I can see ... the new 
Local Government Act covers all of those areas reasonably effectively, as I understand 
it. 

Mr Des Pearson discussed the disclosure of interests by public servants: 

In the interests of ensuring the highest standards of public accountability, it would be 
appropriate for senior public servants (such as CEO's), members and senior officers of 
statutory authorities and state owned companies and their immediate families to publicly 
declare all their pecuniary and non-pecuniary interests ... The strongest possible 
requirements for disclosure would serve as a reminder to those aspiring to such office of 
the seriousness of their responsibi I ities. 

Mr Peter Rosendorff discussed the need for public servants to disclose their pecuniary 
interests: 

Public servants are being called upon to undertake more political tasks than ever before 
... and as such should be made publicly accountable in both their private and public 
affairs. 

Mr Carney took this argument further: 

I think that if we accept that all governmental power is exercised by parliament, the 
ministry, public service as trustees for the people then there clearly needs to be some 
mechanism of accountability in relation to all those who exercise public power. If that 
requires a disclosure of pecuniary and non-pecuniary interests by public servants then 
that may be the way to go. 

Dr Elizabeth Constable MLA, in her appearance at a Perth public hearing, argued for a 
register of interests for senior public servants: 

I think there certainly should be [a register of interests] for senior public servants who 
are involved in making decisions of some major import that will affect the community 
and the lives of many people. I can't see that it's tenable for them to have be in that 
situation of conflict. 
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Dr Michael Wood, at a Perth public hearing, argued that disclosure was an important 
element in the employment of senior public servants: 

Given that senior public servants provide advice to ministers, I think it's important that 
they also be subject to declarations of interest. Perhaps the readiness to declare interest 
might be made a condition of appointment of chief executive officers, that is, when they 
are being recruited they are advised that they will be expected to declare their interests 
and there is no mistaking the purpose. 

Mr Peter Kyle discussed the power that public officials can exercise: 

Whereas the MP only has the power to debate and to vote on legislation or whatever, the 
appointed state public official frequently has the capacity to make decisions and does 
make decisions of enormous significance to people and yet it is all, generally speaking, 
made in comparative privacy and without public scrutiny and yet with far more 
devastating effect potentially than anything a member of parliament may do. 

9.1.4 Analysis 

Arguments against disclosure of personal interests by public officials centre on privacy. 
Public officials are asked to forsake their privacy, and possibly that of their family, when 
disclosing.their pecuniary and other interests. Some consider this to be an unreasonable 
burden. Disclosure is also seen as a burdensome task because of the demands of having to 
arrange personal affairs for disclosure and keeping details up to date. Paradoxically 
disclosure, by monitoring private interests, can bring to the surface the very suspicions of 
impropriety the registration procedure is intended to prevent. 

Despite this, the need for public confidence in the political process demands that 
disclosure of pecuniary or other interests by public officials is made. The public must be 
assured that officials are not only acting in the public interest but are seen to be doing so. 
Disclosure can assist in removing suspicions about public officials. Whether by 
registration, on an as required basis, or both, disclosure encourages public confidence and 
protects public officials. 

The integrity of governmental processes and the public's confidence in the actions and 
decisions of public officials must take precedence over privacy. Public officials placing 
private interests over their public duty are acting improperly at the very least and could be 
acting illegally or corruptly. To protect the public from corrupt, illegal or improper 
conduct, which may result from a conflict between a public official's private interests and 
public duties, disclosure must be enforced. 

222 



Commission on Government Report No. 4 
July 1996 

9.1.5 Recommendation 

1. There should be disclosure of pecuniary and other interests by the 
following public officials: 

(a) Members of Parliament; 

(b) ministers; 

(c) elected members and senior officials of local governments; 

(d) senior public officials; 

(e) members of the boards and senior officers of government 
business enterprises; and 

(f) members and senior officers of statutory authorities. 

9.2 MEMBERS OF PARLIAMENT 

9.2.1 METHODS OF DISCLOSURE 

9.2.1.1 Issues for Consideration 

The interests of Members of Parliament can occur byway of registration or ad hoc 
disclosure. There are three types ofregister of interests in Australia. In Western Australia, 
Victoria, South Australia and the Northern Territory, a register of interests was established 
by legislation. In New South Wales, a Register of Members' Interests was created by 
regulation and amendment of the Constitution Act 1902. The Commonwealth Parliament 
and the Queensland Legislative Assembly established registers of interests by resolutions 
of their respective houses. 

In Western Australia, the Members of Parliament ( Financial Interests) Act 1992 requires 
Members of Parliament to register interests specified under the Act immediately after their 
election and then annually with the clerk of the house of which they are a member. 

A Register of Members' Financial Interests can be complimented by so-called ad hoc 
disclosures. Such disclosures are made either on the floor of Parliament or to the Presiding 
Officer as and when circumstances require during the course of business in a house. The 
standing orders and conventions of the Western Australian Parliament do not require 
members to declare interests before orduringdebate on matters that may give rise to a 
conflict of interest. The report of the Parliamentary Standards Committee (Beazley 
Committee) recommended the Western Australian Parliament adopt the custom of the 
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House of Commons whereby members declare interests as they make speeches on the 
subject matter (1989: 70). The custom is voluntary and does not have the effect of 
prohibiting voting by members on that matter. The Legislative Assembly did not adopt 
this recommendation. 

The standing orders of the Legislative Assembly restrict the activities of members when 
they disclose an interest in a matter before the house or one of its committees. Standing 
Order No. 195 of the Legislative Assembly provides that: 

No Member shall be entitled to vote in any division upon a question in which he has a 
pecuniary interest. 

Standing Order No. 357 of the Legislative Assembly also states: 

No Member shall sit on a Select Committee who shall have a pecuniary interest in the 
matters to be investigated by such Committee. 

While there is no order similar to the Legislative Assembly's Standing Order No. 195, in 
the Legislative Council, Standing Order No. 371 states that: 

No member who is personally interested in the inquiry before a select committee shall sit 
on such committee. 

For a member's vote to be disallowed, the interest in the matter before the house must be 
personal and not in common with a large number of people. This principle was enunciated 
by Speaker Abbot of the British House of Commons in 1811, when he said that a member 
may be prohibited from voting if the interest was: 

... a direct pecuniary interest and separately belonging to the persons whose votes were 
questioned, and not in common with the rest of his Majesty's subjects, or on a matter of 
state policy. (Erskine May, 1989: 354) 

As a result, members are restricted from voting only when they have a very direct and 
personal interest in the matter before the house. While there have been a number of 
occasions when a member's right to vote on a matter has been challenged, a member's 
vote has never been disallowed in Western Australia. 

The standing orders of other Parliaments in Australia have similar provisions. Members of 
lower houses in New South Wales, Queensland, South Australia, Victoria and Tasmania 
are prohibited from voting on matters where they have a pecuniary or other interest. Only 
the upper houses of New South Wales, South Australia and Victoria have the same 
prohibition. 

The restrictions placed on members oflower house select committees are common in New 
South Wales and South Australia, although these two states use the term 'personally 
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interested' rather than the Western Australian definition of a Member of Parliament 
having a pecuniary interest. Conversely, in the standing orders of upper houses, Western 
Australia uses the term 'personally interested' while the South Australian and Tasmanian 
upper houses use the term 'pecuniary interest'. 

Victoria has unique ad hoc disclosure provisions contained in the Members of Parliament 
(Register of Interests) Act 1978.Section 3(l)(d) provides: 

A Member shall make full disclosure to the Parliament of: 
(i) any direct pecuniary interest that he has; 
(ii) the name of any trade or professional organization of which he is a member which 

has an interest; 
(iii) any other material interest whether of a pecuniary nature or not that he has~ in or 

in relation to any matter upon which he speaks in the Parliament. 

9.2.l.2 Actions to Date 

Since the WA Royal Commission reported in 1992, the Members of Parliament (Financial 
Interests) Act 1992, dealing with the pecuniary interests of Members of Parliament, has 
been proclaimed. 

9.2.l.3 Public Submissions 

At a Perth public hearing, Mr Barry MacKinnon supported the present system of 
registration of interests: 

... it doesn't really matter, I don't think, whether you do it by legislation or by motion 
because once the system is in place the media and everybody else will tell you if you're 
not doing it. 

Mr Gerard Carney, Associate Professor of Law, Bond University, discussed the merits of a 
register ofinterests, at a Perth public hearing: 

My first argument is that a register is one of several mechanisms that l think needs to be 
put in place to provide guidance to public officials of their primary duty, that is, to 
always act in the public interest ... you need a register of interest, to enhance public 
confidence in the system of government. I think the primary reason is to provide 
guidance and reminders to those in public office of their primary duty ...1f you 
understand where they have come from, what their interests are then you can accord 
proper weight to what they say...I think there is an advantage in terms of protecting 
ministers and Members of Parliament from false accusations and unrealistic perceptions. 
[f their financial position is essentially set out for public record those who may make 
false claims against them can easily be rebuffed by reference to those disclosures. 

At a Perth public hearing, Mr Peter Kyle suggested a possible weakness with any 
disclosure scheme for pecuniary interests of Members of Parliament: 
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That register or whatever other pecuniary interest requirement there might be is 
absolutely no substitute for the sanctions relating to corruption or bribery, as much as 
anything because you don't often find, in fact I can't think of any case, where a person 
acting corruptly by way of receiving a bribe or in some other manner of that sort, has 
done so because they are supporting a pecuniary interest ... more than anything else, I 
would have thought that what you are talking about there, generally speaking, is 
something quite irrelevant to a person's assets or liabilities. They just happen to be 
making a bit of money on the side. You wouldn't pick that up in a pecuniary interest 
register at all. So that to the extent that people suggest that a pecuniary interest register 
or some other requirement, declarations or whatever, is some sort of panacea for 
corruption, in my opinion it isn't at all. They are entirely separate things and should be 
treated entirely separately. 

At a Perth public hearing, Senator Andrew Murray, for the Australian Democrats, 
endorsed ad hoc disclosure as a useful addition to a register of interests: 

... We have specifically gone for ad hoc disclosure as well because it is impossible for 
any politician to envisage every situation in which conflict of interest will occur. 

We think it's inconvenient and unrealistic and probably unfair to require politicians or 
any elected official to update that more than once annually, and therefore it gets out of 
date, which is why you need ad hoc disclosures. 

In his written submission for the Australian Democrats, Senator Murray proposed 
comprehensive ad hoc disclosure: 

The member should declare in the House, on committees, or when acting in any official 
capacity, that there is a potential conflict of interest, or at least an interest that should be 
noted. 

Mr Leon Watt refuted some of the arguments against ad hoc disclosure, at a Perth public 
hearing: 

The notion ... of ad hoc disclosure does seem to have some merit and it attracts my 
interest. Under an ad hoc scheme only relevant declarations need to be publicly made. It 
is said that one of the arguments against ad hoc disclosure is that either wilfully or 
through honest mistake members may not supply all relevant information, but I simply 
say that the same can be said of the existing declaration register. 

It also says this could be especially so if members have no guidance as to what kinds of 
interests should be disclosed. I think that is a poor argument. It ought to be a simple 
matter to provide the necessary guidelines so that that argument is evaporated. This 
proposed scheme would, in my view, be no more difficult to enforce than the present 
scheme because you would need to establish a mechanism where someone monitors all 
debates and other activities and checks them against the declaration register. 
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Mr Barry MacKinnon criticised suggestions that a Member of Parliament should be 
precluded from voting on a matter in which they have an interest: 

There is a rule there now. It has never been effected ever and neither wi II it be or should 
it be, in my opinion, because the interests are not specific enough... 

In response to a similar suggestion, Mr Leon Watt replied: 

...my answer is a qualified yes, the qualification being a direct pecuniary interest only 
and that is already covered by the Standing Order which exists in the Legislative 
Assembly. If they had an interest in common, then 1 don't regard that as a pecuniary 
interest within the terms that I think we are debating here. 

To me the practice of being able to speak to a debate and only when the vote is taken be 
required to declare an interest is very lacking indeed. I think the custom of the House of 
Commons ... is a very good practice, a very sensible practice and one that really ought to 
be adopted. Although it has never been determined by way of a statement such as that I 
think it probably is to a large extent practised anyway. 

I do not argue that a member should not be allowed to speak but as a matter of integrity 
his interests should be disclosed at the commencement of his speech. It may well be that 
he may have information that is very germane to the matter being discussed and it may 
well be helpful, but provided that he has indicated that he has some sort of interest in the 
matter and doesn't vote that may well be taken into account by other people participating 
in the vote as to whether his interests and his statement was biased or not. 

In response to the proposition that members should declare interests prior to speaking and 
voting, Mr Watt said: 

I would strongly oppose that because the essential change being the inclusion of the 
words "prior to speaking or voting" implies to me that a Member should be allowed to 
speak and vote even if he has a direct personal pecuniary interest. 

At the Guildford public seminar, Ms Naomi He they suggested Members of Parliament 
should not have to excuse themselves if they have disclosed their interests: 

I don't necessarily believe, incidentally, that once they have declared their interest they 
need to go. Once they declare their interest, their actions, if they are competent people, 
should be scrutinised in the light of their interests but l feel that they may well be the 
most competent person in the situation, irrespective of their interests. But it will then be 
available to know of their behaviour. 

Mr Peter Kyle also spoke on the issue of precluding members from speaking and voting 
on matters in which they have an interest: 
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To the extent that you are dealing with, well, let's take an example, an act relating to a 
particular group of people or a company or something of that sort, yes, I think they 
should be treated in exactly the same way as a local councillor is. As I say, I think that's 
quite a satisfactory situation. The principle is: you declare your interest. You 're not 
allowed to vote unless the council, or in this case the parliament, agreed to your voting 
because they considered that your interest was minor or whatever. 

You are allowed to debate unless the council resolves that you should not, so that your 
actual decision is prohibited without the approval of your counci I. Your participation in 
the debate is not prohibited unless the council specifically resolves it, and I think that 
actually worked very well once one got over the definitional problems. 

At the Perth public seminar, the Hon. Jeff Carr also discussed this issue: 

I'm not convinced of the logic or the fairness of this. I believe we should be very wary of 
taking away an elected person's right to be able to speak up on a matter which may affect 
his or her constituents. 

... it would seem curious to me to stop a member speaking in the house if the member is 
free to speak in the party room and thereby to possibly firm up all of his or her party's 
votes for his or her position. I emphasise that when I speak of allowing an elected 
representative to speak I am referring to a situation where the decision to be made is 
made by the larger group such as the Parliament, the council or the Cabinet. It is quite 
different where an individual has sole decision-making power, or theoretically has. 

Mr Gerard Carney remarked that: 

...10 deprive a Member of Parliament of the right to vote or to participate in the 
proceedings is quite a serious matter. 

However, he added: 

... the attitude of the house is likely to be to allow that Member ... to continue to debate 
now that the Members and the public can attach proper weight to what is said. 

9.2.1.4 Analysis 

A register of members' interests is a useful device for facilitating the prevention of 
conflict between public duties and private interests. It promotes awareness by members of 
potential areas where a conflict could arise and public confidence in the processes of 
government. 

Privacy is the chief counter argument advanced against registers. Revealing personal 
information by Members of Parliament is described as an invasion of privacy. It is also 
considered onerous for members to compile the information. Some suggest that having to 
disclose personal interests will deter people, especially those with commercial or business 
backgrounds, from entering Parliament. We are not persuaded by the privacy argument. 
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The requirement to disclose pecuniary interests is unlikely to deter anyone from seeking 
office. 

Ad hoc disclosures are useful because they are immediate. They supplement information 
available from a register by replacing out of date information. They also provide a greater 
range of information as they are not restricted by the specific requirements of a register. 
Such disclosures permit Members of Parliament to announce conflicts and take 
appropriate steps. Ad hoc disclosures may be ineffective because members may not supply 
all relevant information, either wilfully or through an honest mistake. A further weakness 
of ad hoc disclosures is that they rely on the discretion of members to make the disclosure. 
Leaving disclosure to the discretion of members is not satisfactory. We conclude that a 
register should be complimented by ad hoc disclosures. 

Ad hoc disclosures raise the issue of whether Members of Parliament should be precluded 
from discussing and voting upon a matter where they have declared a conflict of interest. 
If a member is denied the opportunity to speak because of a conflict of interest, 
constituents could be denied their voice in Parliament. 

Concerns about members' privacy must be subordinate to those of the public interest. The 
most effective way of avoiding and dealing with any conflicts of interest is a scheme 
comprising a register ofinterests and ad hoc disclosures of personal interests. Concerns 
that ad hoc disclosures can limit a member's ability to represent their constituents can be 
addressed by the Parliament when it considers amendments to the standing orders to 
ensure ad hoc disclosure of pecuniary and other interests. 

9.2.1.5 Recommendations 

1. The Register of Members' Financial Interests established by the 
Members of Parliament (Financial Interests) Act 1992 should be 
retained. 

2. The Parliament should amend the standing orders of the Legislative 
Assembly and Legislative Council to ensure disclosure of pecuniary 
and other interests as and when the circumstances require during 
the business of a house. 

9.2.2 THE RANGE OF INTERESTS DISCLOSED 

9.2.2.1 Issues for Consideration 

The central question concerning any register of interests is the range of interests that 
MembersofParliamentshould be required to disclose. Registers can be designed to be 
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weak or strong, depending on the breadth of interests declared. Part III of the Members of 
Parliament ( Financial Interests) Act 1992 requires members to declare: 

• their estate, interest, right or power over real property. Under this section members 
are required to disclose the address or the particulars of the title of any real property 
they own; 

• the source of any income received by a member from a trade, profession or vocation 
where the income exceeds, or is reasonably expected to exceed $500. A member 
must provide: 

(a) a brief description of the trade, profession or vocation; 
(b) the name and address of the place of employment; and 
( c) the name of any partnerships the member has entered into. 

This does not include parliamentary income received under the Salaries and 
Allowances Act 1975; 

• the name and address of the settler and the trustee of any trust in which the member 
holds a beneficial interest or of any discretionary trust which the member is the 
trustee or beneficiary; 

• 

• 

the name and address of the person who made a gift or multiple gifts that exceeds 
$500, members are not required to disclose details if the gift was made by a relative; 

contributions toward travel undertaken by the member, financial or other, where the 
contribution exceeds $500, although there are a number of exceptions, such as where 
the contribution is made by a relative or in the course of a trade, profession or 
vocation unrelated to his duties as a member; 

• 

• 

• 

interests and positions in corporations. Members are required to disclose the name 
and address of each corporation in which they are a member or hold a position 
(remunerated or not). Members also have to disclose the nature of the interest in the 
company and/or the position held. If the corporation is not listed on the stock market, 
members are also required to describe the principal business of the corporation; 

the name, address and position held in any trade union, professional or business 
association in which the member holds a position (remunerated or not); 

the names and addresses of each person to whom the member was liable to pay any 
debt, where the debt exceeds $500, except if the debt is payable to a relative or to an 
institution whose ordinary business includes the lending of money and the loan was 
made in the ordinary course of business; and 
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• the disposition or transfer of real property (including land). 

Section 15 permits members to disclose, at their discretion, any other interests, whether 
direct or indirect, advantageous or not and pecuniary or otherwise: 

(b) which the member considers might appear to raise a conflict between his private 
interests and his public duty as a member or which he otherwise desires to 
disclose. 

Registers of interests in other states are substantially similar to the Western Australian 
example. Table 9 .1 displays the interests listed in all registers throughout Australia. 

The Commonwealth and Queensland registers are comprehensive, requiring disclosure of 
assets over $5,000, saving and investment accounts and bonds and debentures. 

9.2.2.2 Actions to Date 

Since the WA Royal Commission reported in 1992, the Members of Parliament ( Financial 
Interests) Act 1992, dealing with the pecuniary interests of Members of Parliament, has 
been proclaimed. 

9.2.2.3 Public Submissions 

At a Perth public hearing, Senator Andrew Murray, for the Australian Democrats, 
criticised the existing Western Australian requirements: 

The types of interests Members of Parliament should disclose should be expanded to 
match those of the federal parliament. 

In his written submission, Mr Allan Mottram supported the Commonwealth scheme: 

I feel the Commonwealth Government scheme is the one we should follow and it is a 
pity really that it is not the standard scheme for Australia as a whole. 

Senator Murray discussed the advantages of disclosing indirect benefits for Members of 
Parliament: 

The Member of Parliament may not get the personal benefit but certainly an associate of 
theirs has, so that indirect benefit is very important to register ... 
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Table 9.1: Australia, States and Territories Contents of Pecuniary Interests Registers 

DECLARATION WA VIC NT NSW SA CWLTH QLD 

Any source of income y y y y y y y 

Liabilities y - - y y y y 

Directorships y y y y y y y 

Sponsored travel y y y y y y y 

Gifts y y y y y y y 

Trusts y y y y y y y 

Land/real estate y y y y y y y 

Partnerships y y y y y y y 

Membership of trade unions, y y - - - y y professional bodies, etc. 

Positions held in trade unions, y y professional bodies, etc. - - - - - 

Interests of spouse gs ee y go y y y 

Interests of dependant goo - y g y y y 

Savings/investment accounts g - ee - - y y 

Bonds/debentures so - s - - y y 

Shareholdings y so - , so y y 

Assets over $5,000 (not 
e - - - - y y household or personal) 

Other interests that may cause 
potential conflict of interest y y y y y y y 
(Member only) 

Other possible sources of 
potential conflict of interest - y y go y y y 
(including Member's family) 

Discretionary interests y y y y y y y 

Tabling of interests y Y(I) o y y y y 

Public inspection y - Y(2) y y y y 

(I) A summary only is tabled. 

(2) Conditional. 
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On the subject of disclosing trusts, Mr Peter Kyle remarked at a Perth public hearing: 

It might be contingent upon all sorts of things happening but in reality the Member hands 
over to a trust his affairs but retains the ultimate right at the end of the day to get them 
back, and not unreasonably either. I don't blame them; but they are not gone forever and 
therefore it seems to me one way or another he retains an interest, so I personally think 
that if an asset of a public official is in the hands of a trust or if the public official is a 
beneficiary of that trust in any way whatsoever, contingent or otherwise, then he retains 
an interest. 

Mr Gerard Carney,AssociateProfessorofLaw, Bond University, spoke on the need for 
disclosure of non-pecuniary interests of Members of Parliament: 

..if one has a cultural, sporting or other type of non-pecuniary interest a conflict of 
interest can just as well arise in those situations as it can in relation to the Member or the 
ministers's personal pecuniary interests ... 

9.2.2.4 Analysis 

The Western Australian Register of Members' Financial Interests requires disclosure of 
most of the significant interests a member could hold, such as assets, shareholdings and 
positions. It also allows for any details to be corrected over time. Some small 
discrepancies still exist. By adopting some of the additional provisions of the 
Commonwealth House of Representatives resolution concerning the financial interests of 
Members of Parliament, these discrepancies can be removed. These additions would not 
be onerous and would provide the public with better information. 

9.2.2.5 Recommendation 

1. The Members of Parliament (Financial Interests) Act 1992 should be 
amended to incorporate the following provisions from the resolution 
of the Commonwealth House of Representatives concerning the 
financial interests of Members of Parliament: 

(a) savings/investment accounts; 

(b) bonds/debentures; and 

(c) assets valued at over $5000 (not including household or 
personal items). 
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9.2.3 DISCLOSURE DETAILS 

9.2.3.1 Issues for Consideration 

The Western Australian Register of Members' Financial Interests does not require the 
value of assets, shareholdings and other interests to be disclosed. This is the situation in 
the other states and the Northern Territory. The resolutions establishing the 
Commonwealth and Queensland registers do not specifically restrict details of amounts 
being disclosed. Our examination shows that details of value are not included. 

In Canada, s. 13(3) of the Saskatchewan Members' Conflict of Interest Act 1993 allows for 
a Conflict ofinterest Commissioner to divulge the value or amount of an item required to 
be in a public disclosure of a member's interests, if in the Commissioner's opinion, 
'knowledge of the value or amount is necessary to protect the public interest'. 

The First Report of the Committee on Standards in Public Life (Nolan Committee) in the 
House of Commons, recommended that Members of Parliament disclose how much they 
are paid by outside companies to do parliamentary work for them. Members would not 
have to reveal specific amounts but would be required to indicate a range within which the 
income fell (1995: 8). The argument in favour of such a provision is that it would enable 
the public to assess the likely level of influence attached to such income. 

9.2.3.2 Actions to Date 

Since the WA Royal Commission reported in 1992, the Members of Parliament ( Financial 
Interests) Act 1992, dealing with the pecuniary interests of Members of Parliament, has 
been proclaimed. 

9.2.3.3 Public Submissions 

Ata Perth public hearing, Senator Andrew Murray, for the Australian Democrats, offered 
a compromise solution for disclosing the values and amounts of interests: 

... it may be that the Auditor General or the Act would require that the private register 
show value whereas the public register might merely show interests. 

At a Perth public hearing, Mr Peter Kyle, did not see the need for including this level of 
detail in any declaration of interests: 

Personally I don't think the value is particularly important. I think if somebody has an 
interest to one person $5 might be an interest. To another person $500,000 may not be 
terribly significant. I don't think that's the point. I think the important point is that 
people be able to see whether somebody has some interest that might conflict with their 
public duty, and secondly, in some circumstances they need to be prevented from 
exercising that public duty. 
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Mr Bill Slater added his agreement to non-disclosure of values, at the Guildford public 
semmar: 

I don't think it is necessary for the actual value to be there. I think that once he has 
declared a vested interest in it ... he is in a conflict and so it doesn't really matter the 
amount. 

Mr Jack Waters, at the Bun bury public seminar, discussed the difficulty and the lack of 
necessity for the value of interests to be disclosed: 

... property values shouldn't come into it because property values are up and down like a 
yoyo so I can't see how that is going to have any effect on a person's interests for the 
public because, I mean, you can't tell how much your thing is worth because it's going 
up and down all the time so property values would be out. 

9.2.3.4 Analysis 

A register of interests should be just that, not a register of wealth. It may be sufficient, for 
the purposes of identifying a conflict between a member's personal interests and their 
public duties, for a simple description of the interest to be given. Against this, the value or 
amount of an interest can affect the propensity for a Member of Parliament to utilise their 
public office for private gain. 

The object of disclosure is not to discover the extent of a member's wealth but to enable 
other members and the electorate at large to be a ware that a member has nothing to hide 
when participating in debates or voting. 

9.2.3.5 Recommendation 

1. There should be no change to the Members of Parliament (Financial 
Interests) Act 1992, or any system of disclosures on the floor of 
Parliament, to require details of the value or amount of an interest. 

9.2.4 FAMILY DISCLOSURES 

9.2.4.1 Issues for Consideration 

The Western Australian Members of Parliament ( Financial Interests) Act 1992 does not 
require Members of Parliament to list the interests of family members. Section 15 of the 
Act permits members to add to the register any direct or indirect benefits, advantages or 
liabilities, pecuniary or otherwise. Members may disclose pecuniary or other interests 
affecting their family if they choose. New South Wales has similar requirements. 
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In other states and territories with registers, the interests of the family of a Member of 
Parliament are required to be disclosed. In the Northern Territory, the family is defined as 
the spouse and children, wholly or mainly dependent on the member for support. South 
Australia also requires disclosure of certain interests of'a person related to a Member'. 
This includes a member's family and a family company or a trustee of a family trust of the 
member. Section 2of the South Australian Members of Parliament ( Register of Interests) 
Act 1983 further defines spouse to mean 'putative spouse ( whether or not a declaration of 
the relationship has been made under the Family Relationships Act 1975)'. 

Section I of the Queensland Legislative Assembly resolution on a register of members' 
interests states the definition of 'a related person' in relation to a member means: 

(a) the spouse of a member; 

(b) a child of the member who is wholly or substantially dependent on the member; or 

( c) any other person 

(i) who is wholly or substantially dependent on the member; and 

(ii) whose affairs are so closely connected with the affairs of the member that a 
benefit derived by the person, or a substantial part of it, could pass to the 
member; (Queensland Legislative Assembly, 1990) 

In the New South Wales scheme, relative, in relation to any member, means: 

• the parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descendant 
or adopted child of the member or of the member's spouse; or 

• the spouse of the member or of any other person specified above. 

9.2.4.2 Actions to Date 

Since the WA Royal Commission reported in 1992, the Members of Parliament ( Financial 
Interests) Act 1992, dealing with the pecuniary interests of Members of Parliament, has 
been proclaimed. 

9.2.4.3 Public Submissions 

Mr Des Pearson, the Auditor General, said in his written submission that: 

Members of Parliament should be required to declare their own interests and those of 
spouses, dependents, other immediate family members, and business partners. This could 
be achieved by registering the interests in detail but providing only summary information 
for the public record. 
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At the Broome public seminar, Mr John Martin was unequivocally in favour of disclosure 
of the interests of families of Members of Parliament: 

I believe all members of Members of Parliament's families should be subject to their 
disclosure because obviously you can put everything in your son's name and then do 
what you like ... so all members of the family one degree removed [should have to 
disclose] ... That includes his spouse and all children and grandchildren. 

At a Perth public hearing, Senator Andrew Murray, for the Australian Democrats, 
suggested that: 

The interests of a Member of Parliament should be disclosed, some on a public and some 
on a private register, and that is specifically because families, both for tax and for other 
reasons, structure their assets in a way which may mean that where there is a conflict of 
interest the Member of Parliament's interest may be hidden within the family . 

... it is very common that the indivisible wealth of a family is shucked off, as it were, to a 
trust or a family member or whatever, for tax reasons or political or other reasons and in 
those circumstances you cannot divide out what is the elected person's interest and what 
is the family's interest. Obviously a grown child who has got their own business or 
running their own affairs shouldn't have to have all their affairs registered but the fact 
that the grown child has a business in which the member might have an interest say it 
is a construction business, if you are busy handing out building contracts that should be 
known, should it not? 

In those circumstances it needs to be recorded but very much we focus on the private 
register for family interests and very much we focus on it not being in the hands of a 
political person. It needs to be in the hands of the Auditor General or somebody of 
appropriate responsibility and integrity. 

Mr Barry MacKinnon agreed, at a Perth public hearing: 

I think these days your immediate family - in other words, your wife and children 
should disclose their interests but not publicly ... They are not elected officials. Just 
because you are elected doesn't mean that their interests should be disclosed publicly, 
but it should be on a register so that the Auditor General or whoever the appropriate 
officer is, who complaints can be made to, can assess and make sure that there is no 
problem in that conflicting process. 

Mr MacKinnon defined the extent of compliance, and be envisaged: 

I think it just should be your direct immediate family because it is most unusual in my 
experience and certainly my family or most others for brothers or sisters to be actually 
directly involved in commercial or financial relationships in any event ... 
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At a Perth public hearing, Mr Leon Watt conceded the need for including family interests 
to ensure comprehensive disclosure: 

While it may be a legitimate view on the one hand that disclosure of interests of public 
officials' families represents an unwarranted intrusion into their privacy, if any 
disclosure process does not include family members then it becomes a fairly simple 
matter for affairs to be arranged ... in such a way as to defeat the object of the system 
altogether. 

Ms Naomi Hethey expressed her concerns over extending disclosure to the family of a 
Member of Parliament, at the Guildford public seminar: 

We will take the situation of a parent. I know that if I were in that situation, my parents 
have their right. They didn't choose to become a politician. They didn ' t choose that I 
should become a politician. They have their right for me not to know their assets, never 
mind the public. Their assets are totally private. 

Certainly the deliberate creation of hidden assets is something that we need to watch for 
but how far we can intrude into the privacy of the extended family, that I am very 
concerned about. 

At the Rockingham public seminar, Mr Norm Marlborough MLA was opposed to 
Members of Parliament being required to disclose the interests of members of their family: 

They are the rights of other individuals, whether they are your spouse or not. I mean the 
reality of life today is that ifl set about disclosing my wife's interests, she wouldn't care 
whether I was a politician or not. She would be extremely upset and would see that as 
entirely her own business. I would suggest to you there are many national and 
international laws which may be able to challenge such a declaration in a court of law, 
which may prove that she is right. 

Mr Peter Kyle asserted, at a Perth public hearing: 

... that the spouse or the children of a public official have not taken any obligation on by 
virtue of their husband or wife or father or mother becoming a public official and they 
should not have their privacy interfered with. 

At a Perth public hearing, Mr Gerard Carney, Associate Professor of Law, Bond 
University, offered a compromise position: 
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I know in Queensland the Members of Parliament there disclose their own interests for a 
public register but the family interests are kept confidential and I can see an advantage in 
that. It certainly reduces the effectiveness of the register but it is a compromise to the 
invasion of privacy which the whole family might otherwise suffer. 
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He offered another alternative: 

There is another approach and that is to list the interests of the Member or the minister 
and then to list other interests of which he or she knows about possessed by the family 
without indicating who in the family owns those interests. 

In a written submission for the Australian Democrats, Senator Andrew Murray discussed 
the balance between privacy and disclosure for the family of a Member of Parliament: 

Modem Parliaments have widely recognised that protection of Member of Parliament's 
privacy and their immediate families, with respect to disclosure of interests, comes 
second to the public interest in preventing impropriety or corruption. Once that dictum is 
reasonably satisfied there is no reason why some interests should not be on a private 
register and others on a public one. 

9.2.4.4 Analysis 

Any register should require disclosure of the interests of a Member of Parliament's family 
to ensure complete disclosure of the member's private interests. This is the only way to 
highlight all areas where a member might seek to make personal gain from their public 
position. 

Including the interests of a member's family is seen by some as a gross invasion of the 
privacy of Members of Parliament. Members assert that it is they who enter public life, not 
their families, and the interests of their family should not be subject to scrutiny. The 
financial interests of a member's family are important but only to the extent that they are 
part of the member's financial arrangements. 

There is a danger that some important financial interests of a Member of Parliament can 
be hidden from public view through the establishment of a trust which is run by the 
member's family . Interests so hidden can have a significant influence upon the decision
making of the member and remain undisclosed. Disclosure of the interests of immediate 
family members, when they are part of the member's financial interests, is necessary to 
ensure transparency. 

9.2.4.5 Recommendations 

1. The Members of Parliament (Financial Interests) Act 1992 should be 
amended to include registration of the financial interests of the 
family of a Member of Parliament in so far as they are part of the 
financial arrangements of the member. 
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2. Any system of ad hoc disclosure of interests should include 
disclosure of the financial interests of the family of a Member of 
Parliament in so far as they are part of the financial arrangements of 
the member. 

9.2.5 PENALTIES 

9.2.5.1 Issues for Consideration 

The Members of Parliament (Financial Interests ) Act 1992 does not allow the courts to 
become involved in the enforcement and prosecution of offences against the Act. Instead, 
s.20 provides that if a Member of Parliament contravenes or fails to comply with the Act, 
they are guilty of a contempt of the house, which is dealt with by the chamber concerned. 

In Queensland, allegations of non-compliance by a Member of Parliament are referred to a 
Select Committee for Members' Interests. The Committee can hear from all members 
concerned before it reports to the Legislative Assembly and recommends a course of 
action. Complaints by the public that a member has failed to comply with requirements to 
disclose an interest are made to the Registrar. The Registrar makes an initial determination 
to proceed and, ifthere is evidence to support the allegation, the complaint is referred to 
the Committee. The Select Committee must then report to Parliament and recommend a 
course of action. 

The House of Commons has a Select Committee on Members' Interests which can receive 
and investigate complaints of disclosure and registration breaches. The Committee then 
refers matters to the house which determines any penalties. Such a committee does not 
exist in Western Australia, although either house could establish a select committee of 
privilege to investigate specific breaches of the Act. 

The Victorian Members of Parliament (Register of Interests) Act 1978 allows for fines on 
Members of Parliament in contempt of the house by wilfully contravening any of the 
requirements of the Act. If a member defaults in paying a fine imposed by the house, the 
member's seat can be declared vacant. A similar provision exists in New South Wales. 

The Ontario Member's Conflict of Interest Act 1987, in Canada, established a Conflict of 
Interest Commissioner. The Commissioner is empowered to give authoritative advice 
about the ethical duties of Members of Parliament. Members are also encouraged to seek 
the Commissioner's ad vice when they perceive potential conflicts of interest. The 
Commissioner has the power to conduct inquiries and give opinions on compliance with 
the Act. In addition, the Commissioner can recommend that the Legislative Assembly 
impose specific penalties against a member contravening the Act. 
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In Manitoba, Canada, a provision exists in the Legislative Assembly and Executive Council 
Conflict of Interest Act 1983 whereby the public can take a complaint, about Members of 
Parliament not complying with the Act, to acompetentcourt. 

Carney suggests that the ultimate sanction for Members of Parliament failing to declare a 
pecuniary or other interest is the adverse publicity such an action brings (1991:41 ). 

9.2.5.2 Actions to Date 

Since the WA Royal Commission reported in 1992, the Members of Parliament (Financial 
Interests) Act 1992, dealing with the pecuniary interests of Members of Parliament, has 
been proclaimed. 

9,2.5.3 Public Submissions 

At the Kalgoorlie public seminar, Mr John Rees argued for uniformity of penalties: 

There should be [penalties] at least equivalent to local government penalties because 
they [Members of Parliament] are wielding so much more power and their decisions 
would be so much more important. 

Senator Andrew Murray, for the Australian Democrats, suggested at a Perth public 
hearing: 

... that failure to rectify requirement for disclosure should result in a mandatory loss of 
the Member of Parliament's seat, but natural justice would require that an appeal 
procedure is available possibly to the Chief Justice [of the Supreme Court]. 

Mr Gerard Carney, Associate Professor of Law, Bond University, recommended, at a 
Perth public hearing, that breaches of any conflict of interest legislation should be handled 
by the Parliament: 

I think the preferable approach is that a register if it exists not be legally enforceable, 
that it is a matter which depends upon the honesty and integrity of the Members of 
Parliament and of the operations of each house. In other words if a Member refuses to 
comply with the terms of the register then there needs to be some committee of the house 
to deal with that; to issue a warning, to require the Member to comply and if not then 
appropriate proceedings within the house be taken. 

Mr Barry Mac Kinnon concurred, at a Perth public hearing: 

That must always be left to the parliament ... politicians are not going to let anybody 
supervise themselves but themselves ... A Conflict of Interest Commissioner I think it 
would be a waste of public money .. 
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In his written submission, Mr Peter Rosendorff suggested a sliding scale of penalties for 
breaches of the Act: 

For a first offence the Member is named in State parliament. For a second offence the 
Member is suspended from Parliament, time to be nominated by parliament, and for a 
third offence the Member is expelled from Parliament. 

In his written submission, Mr Allan Mottram supported the concept of a Conflict of 
Interest Commissioner: 

There is a need for a Conflict oflnterest Commissioner working within a statutory 
Official Corruption Commission with some real teeth to supervise and receive 
confidential information of indiscretions or malpractice and/or investigate any failures to 
comply, from there they would forward the results of their investigations to the Director 
of Public Prosecutions or the Speaker of the Legislative Assembly for rectification in the 
appropriate and legislated manner. 

Mr Des Pearson, the Auditor General, in his written submission, discussed the necessity of 
ensuring compliance: 

Having Parliament responsible for ensuring compliance has obvious shortcomings, but to 
make courts responsible raises further problems such as loss of parliamentary privilege. 

A specific parliamentary committee to deal with breaches and complaints would seem 
appropriate. If such a committee were given sufficient powers to investigate and 
recommend penalties, a Conflict of Interest Commissioner should not be necessary. 

9.2.5.4 Analysis 

To preserve the Parliament's independence, most jurisdictions prefer to leave breaches of 
compliance to the house concerned, rather than a court. Establishing a permanent 
committee such as is used in the House of Commons or Queensland Legislative Assembly 
allows for thorough examination of allegations of breaches. It also allows the public an 
opportunity to make complaints about alleged conflicts of interest. 

The Western Australian Parliament may appoint a Select Committee on Privilege to 
investigate alleged breaches of the Members of Parliament ( Financial Interests) Act 1992. 
This is insufficient. The proper supervision of the Act can only be assured by a permanent 
body. A standingcommitteeineach of the houses of Parliament is necessary to monitor 
and enforce the Act. The Standing Committees on Privilege, recommended by the 
Commission on Government in Report No. I (Recommendation 63) are the appropriate 
bodies to do so. 
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Penalties provided for under the Members of Parliament ( Financial Interests) Act 1992 
should be strengthened to ensure compliance with the Act. A fine for contravening the Act 
and forfeiture of a member's seat upon default of the fine are suitable penalties. 

9.2.5.5 Recommendations 

1. A Standing Committee on Privilege in each house of Parliament, as 
recommended in Report No. 1 (Recommendation 63), should monitor 
and enforce the provisions of the Members of Parliament (Financial 
Interests) Act 1992. 

2. The Members of Parliament (Financial Interests) Act 1992 should be 
amended to allow: 

(a) written allegations by a Member of Parliament that another 
member has breached provisions of the Act to be referred to 
Standing Committees on Privilege in each house which, after 
investigation, will report to the relevant house with a 
recommendation on the action to be taken; and 

(b) Standing Committees on Privilege to receive complaints from 
members of the public concerning allegations that a Member of 
Parliament has breached provisions of the Act. 

3. The Members of Parliament (Financial Interests) Act 1992 should 
provide for penalties, including forfeiture of a member's seat, for 
breaches of the Act by Members of Parliament. 

9.2.6 PUBLIC ACCESS 

9.2.6.1 Issues for Consideration 

The Members of Parliament ( Financial Interests) Act 1992 provides for the public 
inspection of the Register of Members' Financial Interests. The Register is tabled in 
Parliament and is also available for public inspection in the office of each of the clerks of 
the Western Australian Parliament. Copies can be made for a fee of any part of the 
Register. 

This is common to all states except Victoria. The Victorian Register of Members' Interests 
is tabled in the Victorian Parliament and becomes a public document. The Northern 
Territory allows access to the register but those wishing to view its contents have their 
name recorded by the Registrar. All jurisdictions ensure publication ofinformation taken 
from a register is factually accurate and fair and any comments arising from the 
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information contained in a register should be fair, made without malice and in the public 
interest. 

9.2.6.2 Actions to Date 

Since the WA Royal Commission reported in 1992, the Members of Parliament ( Financial 
Interests) Act 1992, dealing with the pecuniary interests of Members of Parliament, has 
been proclaimed. 

9.2.6.3 Public Submissions 

At a Perth public hearing, Mr Leon Watt remarked on the response the initial register 
attracted: 

... when the present scheme was introduced ... if it wasn't [ used] totally by the media 
who sought access, it was pretty close to totally - and it wasn't with the aim of running 
stories about who might have a potential conflict of interest but who owned what and 
who was worth how much and a comparison of assets and all of that sort of thing in one 
of their fairly puerile Inside Cover type stories which really wasn't the object of the 
exercise at all ... 

Mr Peter Kyle said, at a Perth public hearing, that: 

... the public directly has the right to know and in my view therefore it is absolutely 
fundamental that the public should have the right to inspect a pecuniary interest register 
at every level. 

In his written submission, Mr Des Pearson, the Audi tor General, agreed: 

In the interests of preserving the independence of the Parliament, it becomes necessary 
that the pecuniary interests legislation requires the widest possible public access to the 
information. 

Mr Geoff Barker had a similar opinion at the Kununurra public seminar: 

... it doesn't necessarily have to be fully available to the public at that level. Certainly 
disclose everything that is there, and then you have ... limited access, restricted access if 
you like, through freedom of information legislation or whatever, to further information 
bandied by a tribunal to gain access. 

At a Perth public hearing, Senator Andrew Murray, for the Australian Democrats, 
suggested the idea of two registers, one open to the public and one private: 

There should be mandatory public and private registers of disclosure, and we have 
indicated the difference between the two because Parliament, when it legislates for these 
things, will need to make a decision as to which matters because of privacy ... should be 
in a private register of disclosure ... 
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In his written submission for the Australian Democrats, Senator Murray clarified this 
point: 

Bearing in mind the legitimate arguments for privacy it may be that additional disc1osure 
should be private to the Clerk of the House or the Auditor General, who are only 
required to table them in Parliament if they reasonably conclude that improper behaviour 
has occurred. 

There are some matters which by their private, legal or corporate nature cannot or should 
not be made public, but which nevertheless could potentially constitute a serious conflict 
of interest or be a matter of impropriety. 

Senator Murray also identified the problems that public disclosure can bring: 

Public disclosure of some interests may in certain circumstances have a personal 
prejudicial effect on an Member of Parliament, an Member of Parliament's family, or 
close associates, without at all advancing the cause of open and honest government... 
Nevertheless that value might need to be declared and recorded on a private register, 
which would only become public if impropriety were to occur. 

At the Broome public seminar, Mr John Martin recognised another difficulty with public 
access: 

I am for the register ... being available for members of parliament but one of the things 
about being available is that in local government here, you can walk down to the local 
shire office and say, "Look, I want to see this thing across the counter." We are in 
Broome and Perth is a long way away and that is where the centre of government is. 
How do people in Broome if you wanted to have a look at the register of pecuniary 
interest for parliamentarians - [go about it]...1 am saying it should be available. 

At the Rockingham public seminar, Mr Dennis Mason discussed the administration of the 
register of pecuniary interests for parliamentarians: 

I think that as far as government is concerned, pecuniary interests should be declared and 
I would think that it should be part of the responsibility of the speaker of the house to 
keep those, and the information be available under the Freedom of Information Act 
where you have to state what you want it for and why ... Then he could judge in the 
course of a debate whether a particular member should or should not take part in it. 

9.2.6.4 Analysis 

Public access to a register of members' interests guarantees the integrity of any disclosure 
scheme by allowing the public and media to compare a member's interests with their 
public actions. Public access reinforces public confidence in the behaviour of members. 
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Making a register open to public scrutiny can result in the misuse of the information 
contained in a register. Information might be used for partisan political gain, unnecessarily 
embarrassing Members of Parliament and their families. An open register also represents a 
loss of privacy for members and their families. The usual counter to this argument is that 
members give up certain rights to privacy when they choose to enter public life. The 
importance of reassuring the public that all decisions made by Members of Parliament are 
free of personal influence and made in the public interest, must override the concerns 
members have about privacy. Misuse of the information in the Register is regulated by the 
section of the Members of Parliament ( Financial Interests) Act 1992 which requires 
comments to be fair and in the public interest. 

9.2.6.5 Recommendation 

1. The Register of Members' Financial Interests, established by the 
Members of Parliament (Financial Interests) Act 1992, should remain 
open to the public. 

9.3 MINISTERS 

9.3.1 METHODS OF DISCLOSURE 

9.3.1.1 Issues for Consideration 

As Members of Parliament, Western Australian ministers are subject to the requirements 
of the Members of Parliament ( Financial Interests) Act 1992. They are also subject to a 
Ministerial Code of Conduct ( the Code), the most common form of control over the 
pecuniary and other interests of ministers, which places additional requirements on them. 

I 

Under the Code, ministers must forward a copy of the returns made under the Act to the 
Premier and inform the Premier of any changes. Any additional information provided to 
the Premier but not included in the return is kept confidential by the Premier. The Code 
stipulates that ministers should disclose possible conflicts of interests in cabinet meetings 
as they arise and leave the cabinet room while the matter is discussed. The cabinet 
secretary records the minister's conflict ofinterest. 

This practice is common throughout otherjurisdictions using ministerial codes. The Code 
is part of the Western Australian Cabinet Handbook and covers a variety of ethical issues 
pertaining to ministers of the crown. Not all states and territories have a ministerial code 
which contains directions on the pecuniary and other interests of ministers and in some 
cases, their families. The exceptions are Tasmania, the Northern Territory and Victoria, 
which is presently drafting a new Ministerial Code. 
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The Western Australian Code does not contain any general principles on ministerial 
responsibility or the discretion of ministers to decide if a situation will put them under an 
obligation that may lead to a conflict of interest. The New South Wales Code states that 
ministers should exercise the highest standards of probity and pursue, and be seen to 
pursue, the best interests of the people of the state. 

At the Commonwealth level, ministers are subject to the guidelines and directions in the 
Cabinet Handbook, as well as the Code of Conduct recommended by the Public Duty and 
Private InterestReportoftheCommittee oflnquiry (Bowen Committee) and adopted by 
successive governments for general application to public office holders, including 
ministers. The Bowen Committee Code of Conduct suggests that: 

... an office-holder should avoid situations in which his or her private interest, whether 
pecuniary or otherwise, conflicts or might reasonably be thought to conflict with his or 
her public duty. 

The Bowan Committee Code of Conduct urges disclosure of conflicts ofinterest where the 
interests are personal or extend to those of the member's family. The Bowan Committee 
Code of Conduct also requires divestment ofinterests that may cause or may be 
reasonably thought to cause a conflict ofinterest. 

Prior to its dissolution for the 1996 General Election, the Commonwealth Parliament was 
considering draft ethical principles for Presiding Officers and ministers. In relation to 
pecuniary and other interests, they state that ministers and Presiding Officers should not 
use their public office to further their personal interests. 

9.3.1.2 Actions to Date 

Since the WA Royal Commission reported in 1992, the last edition of the Western 
Australian Cabinet Handbook, published in August 1994, contains a Ministerial Code of 
Conduct. 

9.3.1.3 Public Submissions 

No public submissions specifically address this subject. 

9.3.1.4 Analysis 

As ministers also have their interests registered under the Members of Parliament ~ 
( Financial Interests) Act 1992, the additional procedures set out in the Code, including \ 
disclosure in cabinet meetings, provide a suitably comprehensive scheme. We believe it is ) 
not necessary to introduce legislation on the pecuniary or other interests of ministers. 
Retention of the Code in the Western Australian Cabinet Handbook allows a degree of 
flexibility that legislation would not. / 
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9.3.1.5 Recommendation 

1. The disclosure of pecuniary and other interests of ministers should 
remain subject to the provisions of the Ministerial Code of Conduct 
contained in the Western Australian Cabinet Handbook. 

9.3.2 INTERESTS DISCLOSED 

9.3.2.1 Issues for Consideration 

It may be supposed that ministers should disclose a deeper and broader range of interests 
than back-bench Members of Parliament. This, it may be perceived, follows from the extra 
power and influence conferred on ministers. Most interests of a minister are disclosed in 
the register o fin terests for Members of Parliament required under the Members of 
Parliament ( Financial Interests) Act 1992. The ministerial information supplied to the 
Premier identifies interests that may conflict with a minister's portfolio. After complying 
with the Act, a minister should have nothing further to disclose in the public interest. 

Unlike simple registration ofinterests as a Member of Parliament, ministers must divest 
themselves of directorships in public companies. They may only retain a position in a 
private company if the company is a family farm or business and the position will not 
conflict with their public duties as a minister. There are bans on receiving remuneration or 
benefits from persons who are, or seek to be, in a contractual relationship with the 
government. A similar ban applies to hospitality or travel benefits offered to ministers. 
The permission of the Premier is sought before accepting offers of accommodation. The 
offer must be such that it does not place an obligation on the minister. Ministers are 
expected to avoid situations where the receipt of gifts may give rise to a conflict of 
interest. Under the Code, it is permissible to accept gifts oflow value, but gifts offered to 
the government by private organizations or representatives of other governments should 
be disposed of. It is the responsibility of the Premier to decide whether ministers may 
retain gifts or place them on the register of public assets. 

The interests covered by ministerial declaration or disclosure throughout Australia are 
presented in Table 9.2. 

TheCommonweaJthand New South Wales Codes require ministers to lodge a 
supplementary disclosure to the one provided as a Member of Parliament. This forms the 
basis upon which conflict of interest decisions are made as well as decisions on divestment 
ofinterests that may give rise to conflicts. 
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Table 9.2: Australia, States and Territories: Ministerial Codes 

ISSUES CONTAINED IN THE CODE WA QLD CWLTH SA NSW ACT 

Directorships - resign Y(l) y Y(l) y y y 

Divestment of interests if conflict exists - y y y y y 

Automatic witdrawal from Cabinet meetings 
y y Y(2) y y Y(2) when conflict disclosed 

Official record of any conflict of interest y y y y y y kept 

No misuse of information y y y y y y 

Family interests y - y y y y 

No extra income/profession/business y - y y y y 

Gifts/hospitality /travel y y y y y y 

Penalties Y - - - - - 

Third party scrutiny (Auditor General) y ee - y y y 

Supplementary declaration form similar to 
- - y - y - one supplied as Member of Parliament 

(I) Exempt if the private company runs a family farm, business or investments that are unlikely to cause a conflict of 
interest. 

(2) Meeting decides if Minister will withdraw. 

9.3.2.2 Actions to Date 

Since the WA Royal Commission reported in 1992, the last edition of the Western 
Australian Cabinet Handbook, published in August 1994, contains a Ministerial Code of 
Conduct. 

9.3.2.3 Public Submissions 

At the Armadale public seminar, Mr Bruce Waddell said: 

We are paying them very well to do their job ... Yes, I do believe they should terminate 
directorships and memberships on boards and so on. 

At a Perth public hearing, Mr Barry Mac Kinnon recounted his experience of the disclosure 
requirements for ministers: 

I know when I became a minister ... I didn't have many shares but I sold them all because 
I just didn't want to be faced with any position that might cause me some conflict, but 
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you can't do that, of course, or you shouldn't ask for it to be done with real estate 
because everybody owns real estate... 

At a Perth public seminar, the Hon.Jeff Carr tackled the issue of ministerial interests 
directly: 

I believe that anyone with a sole decision-making power, such as a minister, needs to be 
removed from a conflict of interest by selling the interest, placing the interest at arm's 
length via an appropriate trust, or standing aside from the particular decision 

At the Kun unurra public seminar, Mr Geoff Barker considered that the issue of trusts 
needed careful attention: 

A lot of interests are very vague especially when you are looking at trusts and so-called 
dormant companies that were talked about in the press in the last couple of days and I 
don't see why there should be any distinction between a dormant one. Any interest in 
any potential income-producing asset or interest needs to be declared. 

9.3.2.4 Analysis 

The Ministerial Code ofConduct(the Code) could be strengthened by ensuring ministers 
resign from all business or professional associations and positions in trade unions. This 
would eliminate any opportunity to make a decision which would benefit such an 
association. To improve the process of accountability through record keeping, the cabinet 
secretary should record all divestments and resignations made by ministers, in addition to 
their records of disclosures. 

While it could be argued that the resignation of directorships and divestment of 
shareholdings might place an unfair burden on ministers, it avoids conflicts of interest. 
Ministers should be permitted to retain holdings and associations if there is no potential 
conflict of interest. It is sufficient for ministers to divest interests which show clear 
indications for potential conflict with their portfolio responsibilities. 

9.3.2.5 Recommendations 

1. Ministers should be required to resign from all positions held in 
business or professional associations and trade unions identified by 
the member in their primary or annual return under Section 12 of the 
Members of Parliament (Financial Interests) Act 1992. 

2. Ministers should be required to resign from all directorships and 
divest themselves of all shareholdings which conflict with their 
portfolios' responsibilities. 
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3. The cabinet secretary, recommended in Report No. 1, should make a 
written record of the divestment of all interests and resignations from 
all positions by all ministers. 

9.3.3 DISCLOSURE DETAILS 

9.3.3.1 Issues for Consideration 

While ministers are required to list their assets under the Code, values are not required to 
be given by themselves or their family. This is also the case in the other states and 
territories which have a Ministerial Code ofConductfor pecuniary and other interests. 

The Commonwealth Ministerial Code of Conduct requires ministers to declare amounts of 
income received from sources outside their ministerial salary and the value of certain 
assets. This information is not made public and is held on a confidential basis by the Prime 
Minister. 

9.3.3.2 Actions to Date 

Since the WA Royal Commission reported in 1992, the last edition of the Western 
Australian Cabinet Handbook, published in August 1994, contains a Ministerial Code of 
Conduct. 

9.3.3.3 Public Submissions 

At the Kalgoorlie public seminar, Mr John Rees advocated disclosure of the value of 
pecuniary interests: 

I think it is fair enough that you should put the value in. 

In his written submission, Mr Des Pearson, the Auditor General, offered a compromise on 
the level of detail which should be disclosed: 

The privacy of family members [of Ministers] can be protected if the public disclosures 
specify particular interests within a range of value. 

9.3.3.4 Analysis 

Similarly to the case for Members of Parliament, there are no compelling reasons to 
require ministers to disclose values of interests. A general description and divestment of 
those interests should suffice. Including arnoun ts or values of interests would serve Ii ttle or 
no purpose and may be open to abuse for partisan political gain. 
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9.3.3.5 Recommendation 

1. The Western Australian Ministerial Code of Conduct should not 
require ministers to disclose the value or amount of their declared 
pecuniary and other interests. 

9.3.4 FAMILY DISCLOSURES 

9.3.4.1 Issues for Consideration 

In Western Australia, ministers must provide details of the interests of members of their 
immediate family if a conflict ofinterest arises. There is no requirement for the family 
members to divest those interests but the Premier must be made aware of the interests in 
order to determine if the minister should be removed from any cabinet discussion. The 
Code defines immediate family as any spouse and/or dependent children but may include 
'other members of his or her household or family when their interests are closely 
connected with the Minister's interests' (Ministerial Code, 1994: l ). 

Ministerial codes in other jurisdictions also include references to families. The South 
Australian Code defines spouse as including a legal or de facto spouse. 

9.3.4.2 Actions to Date 

Since the WA Royal Commission reported in 1992, the last edition of the Western 
Australian Cabinet Hand book, published in August 1994, contains a Ministerial Code of 
Conduct. 

9.3.4.3 Public Submissions 

At the Kununurra public seminar, Mr Geoff Barker discussed disclosure by family 
members of parliamentarians: 

I think that there definitely needs to be disclosure of all interests of the member who is 
representing the public, and also their immediate spouse or partner ... 

9.3.4.4 Analysis 

Disclosure of the pecuniary and other interests of a minister's family ensures 
comprehensive protection against conflicts of interest and preserves the integrity of 
executive decision-making. Concern about public accountability must be weighed against 
the invasion of privacy of a minister's family. Given the important position of a minister 
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and their power to determine many matters finally, it is necessary to sacrifice that privacy 
to guarantee probity in executive government. 

The present procedure, whereby a minister discloses the relevant interests of their family 
only on an ad hoc basis, gives an assurance that a minister is not acting for personal gain. 
Disclosing the interests of a minister's family to the Premier in the first instance, and then, 
when appropriate, to the cabinet, will enhance accountability without eroding privacy 
unreasonably. 

9.3.4.5 Recommendations 

1. All the pecuniary and other interests of the family of a minister 
should be disclosed to the Premier. 

2. The pecuniary and other interests of the family of a minister should 
be disclosed to cabinet if relevant to a matter before cabinet. 

3. The fact that pecuniary and other interests of the family of a minister 
have been disclosed, should be recorded in the cabinet minutes. 

9.3.5 PENALTIES 

9.3.5.l Issues for Consideration 

The Western Australian Ministerial Code of Conduct empowers the Premier to resolve 
conflicts of interest and impose penalties or sanctions on ministers failing to comply with 
the Code's requirements. There is provision in the Code for the Auditor General to report 
breaches of the Code to the Premier. This relies on the Auditor General becoming aware 
of breaches. The present restrictions on access to cabinet documents may weaken the 
Auditor General's ability to become informed. 

The South Australian and Australian Capital Territory codes also provide for inspection 
by the Auditor-General. The Queensland code includes no sanctions against ministers 
failing to abide by its provisions. Discipline is left to the Premier's discretion. The draft 
Commonwealth Framework of Ethical Principles for Ministers and Presiding Officers 
states: 'The Prime Minister enunciates standards and determines the penalty for any 
failings of Ministers, but it is to Parliament and, through it, the people, that Ministers and 
the Presiding Officers are accountable' (1995: 1). Ultimately, under notions of ministerial 
responsibility, ministers misleading the public, government or the Parliament about a 
conflict of interest are expected to resign. 
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9.3.5.2 Actions to Date 

Since the WA Royal Commission reported in 1992, the last edition of the Western 
Australian Cabinet Handbook, published in August 1994, contains a Ministerial Code of 
Conduct. 

9.3.5.3 Public Submissions 

At a Perth public hearing, Senator Andrew Murray, for the Australian Democrats, 
criticised the process of the Premier adjudicating on a potential conflict of interest: 

..the Premier is entirely the wrong person to have jurisdiction over minister's 
disclosures, as at present, and the Auditor General is the best person to administer the 
legislation. We cannot see how a political head of government who is reliant on his or 
her ministers for re-election and who has a fiscal agenda should be, at the same time, the 
guardian of their interest morals. We say quite clearly that we have had in the recent past 
two premiers and one deputy premier gaoled in this state, which indicates that their 
standards were not all they should have been. 

Senator Murray also criticised the secrecy surrounding ca bin et meetings and its effect on 
the disclosure of pecuniary and other interests: 

... at present the Premier tells a minister what can and can't happen in a confidential 
meeting whose minutes aren't published, whose decisions aren't published, where there 
is no proper record kept and where the person who is responsible for administering 
cabinet affairs is a political appointment. 

Mr Barry Mac Kinnon provided a different picture, at a Perth public hearing: 

My experience certainly was in Cabinet that if ever a minister had a direct interest they 
would excuse themselves anyway, so there wasn't a need for the Premier to actually rule 
on it. 

In his written submission, Mr Des Pearson, the Auditor General, discussed the difficulty 
his office would have in ensuring compliance with pecuniary interests disclosure 
requirements: 

The role of the Auditor General is that of an independent reviewer. As such, it is 
necessary for the Auditor General to access information, but it is not necessary to hold 
that information. In fact, the information would be used by the Auditor General only if 
he or she became aware, after the event, of a breach of the Ministerial Code of Conduct. 
It would seem more appropriate that the information is held by that body to which 
Ministers are accountable, the Parliament. 
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9.3.5.4 Analysis 

A criticism of the existing system of penalising ministers contravening the Code is that the 
Premier may not be the most suitable person to do so. As ministers are the Premier's 
colleagues and often fellow party members, the Premier may not reveal a conflict of 
interest or impose an inappropriate penalty to protect the government. The Auditor 
General could provide a safety device by checking on declarations of interest made in 
cabinet meetings, given access to all cabinet documents. 

Ultimately, a minister contravening the provisions of the Code will be judged by the 
public. The system of responsible parliamentary government requires that ministers 
misleading the Parliament or the public are expected to resign. This may be sufficient 
sanction. The Commission on Government's recommendations on cabinet secrecy in 
Report No. 1, whereby the Auditor General will have access to cabinet documents, will 
ensure that the procedure for disclosure of ministers' interests will not be abused. 

9.3.5.5 Recommendations 

1. The Premier should disclose to cabinet, as and when required, all 
conflicts of interest relevant to matters under consideration by 
cabinet. 

2. As a consequence of the Auditor General's access to cabinet 
documents, as recommended in Report No. 1, the present system of 
monitoring and enforcing compliance with the Ministerial Code of 
Conduct should continue. 

9.3.6 PUBLIC ACCESS 

9.3.6.1 Issues for Consideration 

The pecuniary and other interests of ministers are available to the public through the 
declarations they make as Members of Parliament under the Members of Parliament 
( Financial Interests) Act 1992. These, and declarations made under the Code, are given to 
the Premier. Additional declarations ministers make to the Premier about the interests of 
their family are kept confidential. This is common practice in other jurisdictions. 

9.3.6.2 Actions to Date 

Since the WA Royal Commission reported in 1992, the last edition of the Western 
Australian Cabinet Hand book, published in August 1994, contains a Ministerial Code of 
Conduct. 
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9.3.6.3 Public Submissions 

Mr Chris Williams, at the Bun bury public seminar, discussed the need for transparency for 
elected public officials: 

... I think that transparency is very important and that more and more we need to assert 
the principles that people go for election to public office, to some extent they are 
willingly sacrificing their privacy and I think that needs to be enshrined [in] 
legislation... 

I think the greatest safeguard that the public has is if the access to registers of interests is 
available readily to the media. I don't think most people are going to spend a lot of time 
researching this, but it's quite clear that the press on occasions wants to go around and 
find out what the underlying interests are and has great difficulty under the present 
regime. 

At the Kununurra public seminar, Ms Carolyn Stevens was in favour oflimited access: 

I think if it is to be used to prevent misuse of funds, that's great, but I don't think it needs 
to be blasted across the media and that sort of thing. 

9.3.6.4 Analysis 

There are few interests held by ministers which escape the declarations required under the 
Members of Parliament ( Financial Interests) Act 1992. Since these declarations are 
available for public scrutiny, there may be no need to make ministerial details public. The 
significant difference is that the Ministerial Code of Conduct requires disclosure of the 
interests of a minister's family. We suggest that this information should remain 
confidential, thereby protecting the family's privacy but allowing the Premier and the 
cabinet to determine if a minister has a potential conflict of interest arising out of their 
family's interests. 

When given the required disclosures to the Premier or cabinet, it should be obvious to 
experienced political leaders, such as the Premier and ministers, the interests likely to 
harbour a risk of conflict. There is an immediate obligation on a premier and minister to 
act positively there and then to remove the potential for conflict. 

One of the difficulties with registration ofinterests under the Code, compared with public 
disclosure under the Act, is that the public is in no position to make an assessment about 
the significance of the disclosure. The public, media and opposition do not have all the 
information that might reveal a conflict of interest. If disclosure of ministers' interests are 
noted in the cabinet minutes, they will eventually be made public under recommendations 
made by the Commission on Government in its Report No. I. 
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9.3.6.5 Recommendation 

1. Pecuniary and other interests disclosed by ministers in cabinet, and 
recorded in the cabinet minutes, should be made available to the 
public in the cabinet minutes, as recommended in Report No. 1. 

9.4 LOCAL GOVERNMENT MEMBERS AND OFFICIALS 

9.4.1 METHOD OF DISCLOSURE 

9.4.1.1 Issues for Consideration 

Disclosure of all interests held by a person can be made upon their election or 
appointment. This can often be accompanied by regular or annual corrections at a 
nominated time, which are also maintained in a central register. 

Disclosure can also be made as and when potential conflicts arise. Such disclosures 
maintain the privacy of a public figure, by keeping their interests out of the public view 
until a conflict of interest arises. The principal disadvantage is that disclosure relies upon 
the honesty and integrity of the official or member concerned. The public has no means of 
ensuring that adequate disclosure is made at the appropriate time. Maintaining a register of 
interests ensures that most potentially conflicting interests are public. 

Under the Western Australian Local Government Act 199 5, which came in to effect on 1 
July 1996, local government elected members and nominated council officials are required 
to disclose certain private interests upon election or appointment. This disclosure is to be 
renewed in an annual return. Private interests in matters affecting local government 
decisions must also be disclosed when potential conflicts become apparent. Their 
disclosures are to be recorded in the minutes of the meeting. Prior to the implementation 
of the Act, elected members and officials were only required to make disclosures as and 
when appropriate. 

The New South Wales Local Government Act 1993 requires councillors and designated 
officials to complete a return of certain interests within three months of election or 
appointment and maintain that register with an annual return. Ad hocdisclosureis also 
required. Similarly, the Victorian Local Government Act 1989 requires elected councillors 
and nominated officers to make a disclosure of interests within 30 days of election or 
appointment and maintain that register with an annual return as well as ad hoc disclosure. 
The South Australian Local Government Act 1934 includes similar provisions. 

Elected local government members in the Northern Territory and Tasmania are merely 
required to make ad hoc disclosure when a conflict of interest arises. The New Zealand 
Local Authorities ( Members' Interests) Act 1968 also requires only ad hoc disclosure. 
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9.4.1.2 Actions to Date 

The Local Government Act 1995, which came into effect on 1 July 1996, requires elected 
members oflocal governments and officials providing advice or a report directly to a local 
government, to disclose certain interests in an annual return as well as on an ad hoc basis 
whenever a potential or actual conflict of interest arises. 

9.4.1.3 Public Submissions 

Submissions received were overwhelmingly in favour of maintaining a register for the 
disclosure of interests. Submissions from local governments argued for the effectiveness 
of the register system. 

Mr Patrick Walker, ChiefExecutive Officer of the City of Subiaco, in his written 
submission stated: 

In my view the new Local Government Act, and accompanying regulations, will 
adequately cover the issue of pecuniary and other interests in relation to the conduct of 
both elected officials and officers within Local Government. 

In his written submission, Mr Peter Yarris, Chief Executive Officer of the Shire of 
Morawa, agreed: 

The new Local Government Act 1995 is very specific in making those in the industry 
more accountable and the legislation covers the area of pecuniary and other interests 
very well. I believe that the new Act will give the public more confidence in seeing that 
all matters being deliberated upon by Councils will be dealt with in a fair, transparent 
and "above board" way. 

Ata Perth public hearing, Mr Gerard Carney,AssociateProfessorofLaw, Bond 
University, considered the most effective form of disclosure was by combining a register 
with ad hoc disclosure: 

I think that a register of interests supplements the requirement of ad hoc disclosure. The 
primary duty of public officials is, as I said, to act in the public interest. That means that 
if they are faced with a conflict of interest they need to disclose that conflict of interest 
to the appropriate body or person and have the matter resolved somehow. Now, ad hoc 
disclosure is clearly the obvious mechanism to deal with that situation. It really is the 
primary obligation. A register of interest is simply a mechanism to facilitate, I suppose, 
that disclosure, to provide a constant reminder but the ad hoc disclosure is the disclosure 
which must occur at the time a conflict of interest arises and I think it is an important 
mechanism for that reason. So the two, the ad hoc disclosure and the register of interest 
mechanisms need to be well coordinated to compliment each other. 
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9.4.1.4 Analysis 

Privacy arguments supporting only an ad hoc disclosure requirement are not sufficient to 
prevent mandatory disclosure, with annual returns, for local government members and 
officials. The comprehensive coverage provided by a register can permit adequate scrutiny 
of the interests of members and officials oflocal government. 

Establishing a register of interests may not be sufficiently flexible to respond to the 
changing circumstances and interests of members and officials. Flexibility is not 
adequately increased by requiring annual returns. The addition of ad hoc disclosure to a 
register of interests, which is corrected annually, can accommodate new circumstances and 
interests oflocal government members and officials. 

9.4.1.5 Recommendation 

1. The provisions of the L.ocal Government Act 1995, requiring elected 
members and officers of local governments to: 

(a) disclose their private interests to a central register of interests 
shortly after election or appointment; 

(b) update the register annually; and 

(c) disclose, as and when circumstances require, any other 
interests which may conflict with the public interest 

should be retained. 

9.4.2 INTERESTS TO BE DISCLOSED 

9.4.2.1 Issues for Consideration 

The Western Australian Local Government Act J 99 5 requires rnern bers and officials to 
declare the following direct and indirect pecuniary interests: 

• the address and nature of any parcel of property in the district or adjoining district; 

• any sources of income, or any source from which income is expected to be received 
(this includes income received from an occupation, office, partnership or trust); 

• the name and address of any trust in which the person holds a beneficial interest, or 
of any discretionary trust of which the person was a trustee or object of a trust; 
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• the description of each gift received by the person above the prescribed amount, as 
well as the name and address of the person making each gift; 

• 

• 

• 

the name and address of each person making a financial or other contribution, above 
the prescribed amount, to any travel undertaken by the person; 

the name and address of each corporation of which the person is a member or holds 
an interest or a position, as well as the nature of that interest; 

the name and address of each person to whom the relevant person owes a debt, 
excluding banks, building societies, credit unions, other lending institutions or 
relatives; 

• the particulars of property located in the district or in an adjoining district in which 
the person had an interest, use, benefit or the right to re-acquire the property; and 

• any other interests which are not listed which may be appropriate. 

The Western Australian Local Government Act 1995 considers indirect interests to include 
those listed above pertaining to a person or persons with whom the member or official is 
closely associated. Close association is defined as a financial relationship. This can 
include: partnerships; employers; beneficiaries under a trust; objects of a discretionary 
trust; a body corporate of which the member or official is a director, secretary, executive 
officer or major shareholder; and the spouse and children living with the member or 
official. 

The New South Wales Local Government Act 1993 requires disclosure of a similar list of 
interests.Notably, disclosure must also include interests held outside the state. The 
Victorian Local Government Act 1989 is less specific in its requirements. The South 
Australian Local Government Act 1934 requires a statement of: any income source of the 
person and their family; the name of a company or corporation in which the person or 
family member holds office; the details of any gift received in excess of $500; details of 
any real property owned or held; any beneficial interest in a trust or details as a trustee; 
debts to non-family members; and any other substantial interest which might appear to 
raise a conflict. 

A non-pecuniary interest is one which cannot be measured in terms of financial loss or 
gain. This can include membership of non-profit voluntary organizations and sporting 
clubs. The Western Australian Local Government Act 1995, and most other states, do not 
require disclosure of non-pecuniary interests. In New South Wales, the Independent 
Commission Against Corruption (ICAC) recommended that disclosure not be extended to 
cover non-pecuniary interests because the appropriate line between disclosure and non 
disclosure would be difficult to draw. ICAC considered that non-pecuniary interests could 
be adequately dealt with as a matter of personal judgement and responsibility, with 

260 



Commission on Government Report No. 4 
July 1996 

assistance from a code of conduct. South Australia requires non-pecuniary interests to also 
be disclosed, but the term is not clearly defined. 

The Western Australian Local Government Act 1960 did not require disclosure of an 
interest which was: shared in common with a substantial proportion of electors or 
ratepayers; as a ratepayer in the setting of rates; relating to the payment to members of 
allowances expenses or benefits; or relating to the payment and terms and conditions of 
council staff. 

The Local Government Act 199 5 continues the same approach and the fo11owing interests 
do not have to be disclosed: 

• an interest common to a significant number of electors or ratepayers; 

• an interest arising from the imposition of any rate, charge or fee; 

• an interest relating to the pay, terms or conditions of an employee unless the relevant 
employee is the spouse or child who is living with the member or official; 

• an interest relating to the location, care, control or management of a community 
service or facility; 

• an interest arising only because the relevant person is a member of a non-profit body; 

• an interest arising only because the relevant person is a member, officer or employee 
of a department or body of the State or Commonwealth public service; 

• a prescribed interest; or 

• certain specified interests relating to the valuation of land. 

Other states have a similar list of interests not required to be disclosed. New South Wales 
includes an interest relating to the terms of provision or supply of a good to local 
governments. The Northern Territory adds a similar requirement as well as not requiring 
the disclosure of interests considered to be too remote or insignificant. 

9.4.2.2 Actions to Date 

The Local Government Act 1995, which came into effect on l July 1996, requires elected 
members of local governments and officials, providing advice or a report directly to a 
local government, to disclose certain direct and indirect pecuniary interests. 
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9.4.2.3 Public Submissions 

In his written submission, Mr Allan Mottram stated the range of interests that should be 
disclosed: 

Any pecuniary or non-pecuniary interest of the public official or their immediate family 
or close associates likely to cause a conflict of interest in the execution of their public 
duty as per the... present code [ of conduct] ... 

Mr Peter Kyle, at a Perth public hearing, considered the definition in the Local 
Government Act 1995 to be satisfactory: 

I must say that if one has dealt with the problem of definition of interests, I always found 
the local government system of declaration of interests quite satisfactory. 

In a written submission, Mr Gary Brennan, City Manager of the City of Bun bury, 
considered that the definitions in the Act need to be tightened: 

The main problem experienced is actually deciding what constitutes a situation where a 
Pecuniary Interest needs to be declared ... The lack of clear guidelines which constitute 
whether or not a matter being considered by a Council Committee or Council Meeting, 
falls within the provisions of the Act is a major shortcoming ... 

The best advice that I can provide Elected Members is that if they are in any doubt as to 
their obligations to declare a Pecuniary Interest or a Bias in a matter, they should so 
declare it and rely on their colleagues at the particular meeting to resolve that the 
Member's interest is so trivial and insignificant or is shared in common that the member 
be permitted to debate and vote on the matter. Whilst this is legally acceptable, clearer 
guidelines on what constitutes a Pecuniary Interest or a Bias may alleviate this 
administrative requirement. 

9.4.2.4 Analysis 

Pecuniary interests may influence persons connected with local government. Disclosure 
permits fellow members, officials, the public and the media to be aware of any real or 
potential conflict of interest from which a member or official may make a financial gain. 
Therefore, pecuniary interests should have to be disclosed. The present list of pecuniary 
interests which must be disclosed, and those which do not, is satisfactory for the purposes 
of bringing openness and accountability to local government. 

Non-pecuniary interests are more difficult to define. The degree to which an interest 
which cannot be measured or defined in financial terms can influence decision-making is 
contentious. While non-pecuniary interests may have some influence over persons 
connected with local government, they should be disclosed. 
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9.4.2.5 Recommendations 

1. The list of pecuniary interests which must be disclosed, and the list 
of interests which do not have to be disclosed under the Local 
Government Act 1995, should be retained. 

2. All members and officers required by the Local Government Act 1995 
to disclose their pecuniary interests, should also disclose their non 
pecuniary interests if they are in doubt as to whether or not there 
may be a conflict. 

9.4.3 DISCLOSURE DETAILS 

9.4.3.1 Issues for Consideration 

To ensure the accountability oflocal government, a balance between disclosure and 
privacy needs to be struck. If disclosure of interests should occur it must be determined 
what level of detail should be disclosed. 

The Western Australian Local Government Act 1995 does not require elected members 
and designated officials to disclose the value and amount of each interest disclosed. Local 
government members in the Northern Territory and New Zealand are also not required to 
disclose the financial worth or extent of each interest. In New South Wales, Sou th 
Australia and Victoria the only extra information to be disclosed concerns the value of any 
gifts received above a specified value. Nothing prohibits disclosure of additional 
information. 

In an inquiry into the disclosure of pecuniary interests in local government, the New South 
Wales Independent Commission Against Corruption (ICAC) argued that if the actual 
amount or extent of the interest is not declared, councillors may be able to avoid their duty 
to vote. This occurs when members declare a small or minimal interest, thereby excusing 
them from voting. If the extent of the interests were known, ICAC argued that members 
would properly be required to participate more fully in council meetings. 

9.4.3.2 Actions to Date 

The Local Government Act 1995, which came into effect on I July 1996, does not require 
elected members oflocal governments and officials, providing advice or a report directly 
to a local government, to disclose the extent or financial worth of their direct and indirect 
pecuniary interests. 
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9.4.3.3 Public Submissions 

Mr Gerard Carney, Associate Professor of Law, Bond University, was opposed to the 
disclosure of the value of pecuniary interests, at a Perth public hearing: 

My personal view is that the value of assets shouldn't be disclosed, nor detailed figures 
of income and so on because of the difficulties of administering such a scheme, 
particularly updating where those figures change. What this is is a register of interest. It 
is not a register of wealth and provided the assets and the interests are adequately 
described to provide an indication of their real nature then that may be sufficient to 
achieve the objectives that I outlined earlier. 

At a Perth public hearing, Mr Leon Watt agreed: 

I don't think monetary values ought to be a part of that. 

Mr Michael Bates, at the Moora public seminar, held a similar opinion: 

... I have no problem, and 1 don't think many of the councillors in our shire have got 
problems, with disclosing interests in anything> their farm, shares in whatever 
providing there is no monetary values. 

At the Bindoon public seminar, Mr Bruce Paterson considered that, while disclosure was 
necessary, the value of the interests should remain confidential: 

I think it's a major intrusion of privacy, really. I mean, the fact that a shire president may 
have interests. The interests themselves may be divulged but not the value. 

9.4.3.4 Analysis 

Some councillors may evade their duty to vote on all matters which come before them by 
disclosing a small or insignificant interest without revealing the value involved. This does 
not occur frequently enough to warrant disclosure of the extent or financial worth of a 
person's interests. The majority of\ocal government members are keen to discharge their 
duty to vote, and the argument that disclosure of the extent of financial interests 
constitutes a serious invasion of privacy has merit. In addition, such disclosure can amount 
to little more than a public measure of the wealth of a member, which is against the spirit 
and intent of any disclosure regime. 

9.4.3.5 Recommendation 

1. The provisions of the Local Government Act 1995, which do not 
require members and officers of a local government to disclose the 
value of their pecuniary interests, should be retained. 
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9.4.4 FAMILY DISCLOSURES 

9.4.4.1 Issues for Consideration 

The majority of state local government Acts do not specify which officials should be 
required to make disclosures. While broad definitions allow for adjustment to the differing 
roles and functions performed by local government officials, they rely upon the discretion 
of the officials involved and can fail to cover situations which may require disclosure. The 
alternative is to name the positions subject to disclosure under the Act. Inflexibility may 
result, as officials who should disclose their interests may not be required to do so 
according to the legislation, thus failing to include all situations where disclosure is 
appropriate. 

Disclosure of the interests of a spouse or partner raises privacy concerns. Disclosure by 
relatives of a member or an official can be argued to be an invasion of privacy as the 
member or official may often be unaware of the interests of their partner, spouse or 
relative. Their interests may be at least as important as those of the member or official, as 
they may benefit from the decisions taken by the member or official. The pecuniary 
interests of a mern ber may be transferred to their spouse or partner, preventing public 
assessment of the influence that a pecuniary interest may have upon members and 
officials. 

The Western Australian Local Government Act 1995 requires members and officials to 
disclose their pecuniary interests as well as those of persons with whom they are closely 
associated. The Act defines closely associated persons as: 

• 

• 

• 

being in partnership with a member or official; 

an employer of the member or official; 

a beneficiary under a trust, or an object of a discretionary trust, of which the member 
or official is a trustee; 

• 

• 

• 

a body corporate of which the member or official is a director, secretary, executive 
officer or significant shareholder; 

the spouse or a child of the member or official and is living with them; or 

any of the relationships mentioned above in respect of the member or official's 
spouse if the spouse is living with them. 

The New South Wales Local Government Act 1993 requires elected members and 
designated officials to lodge statements of their interests. Positions include the clerk, the 
deputy clerk, town planner, engineer, health and building services manager and other 
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employees required to advise on development applications. The Act specifically states 
disclosure of the interests of the spouse, partner or a relative of the member or official is 
not required. 

The Northern Territory Local Government Act 1993 requires councillors, members of 
council committees, and non-elected officials required or authorised to act in a matter 
before the council or exercise a delegated authority in the course of their employment, to 
disclose their relevant interests. These include the interests of a person with whom the 
councillor is associated, including the spouse, partner, nominee, business partner or 
employer. 

9.4.4.2 Actions to Date 

The Local Government Act 1995,which came into effect on I July 1996,requires elected 
members oflocal governments and officials, providing advice or a report directly to local 
government, to disclose their direct and indirect pecuniary interests as well as those of 
persons with whom they are closely associated, including their spouse or child. 

9.4.4.3 Public Submissions 

Mr Leon Watt, at a Perth public hearing, was in favour ofregistering the interests of 
family members but was unsure as to whose interests should be disclosed: 

If you are going to have a register, it has to be all of the family. Beyond that, I mean, you 
could go on forever to cousins and uncles and who knows what, but if it is properly 
registered, the detail is something that you would have to work out. 

At the Rockingham public seminar, Mr Alan Hill favoured disclosure of the interests of 
family members: 

From a local government perspective, I share the view that hopefully not only should it 
apply to senior staff who have to influence council decisions, but I think it should also 
apply to their immediate family which of course is their spouse or de facto and children. 

At a Perth public hearing, Mr Gerard Carney, Associate Professor of Law, Bond 
University, was also in favour of the disclosure of the interests of family members: 

I think in the case of elected local government officials ...In relation to their family 
interests there would need to be some disclosure but less likely that it should be public. 

Mr Barry MacKinnon, at a Perth public hearing, recognised the dangers of permitting the 
interests of immediate family members to remain undisclosed: 

Again I think any spouse, if it's to be disclosed= and it probably should be there also 
because the potential is often greater for local authority and members of local 
governments to profit than Members of Parliament in fact much greater because they 
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have much more direct influence on rezonings etcetera, which, as you know, can be very 
beneficial in some respects. So I think certainly they should have to disclose but 
privately and not publicly again. 

Dr Elizabeth Constable MLA, at a Perth public hearing, was another who recognised the 
need for the disclosure of family interests when circumstances require: 

... I would respond to that in the same way I think I have for members of parliament, that 
on an ad hoc basis, if there is a conflict and it concerns a spouse or children or brothers 
or sisters or whatever, then that should be declared at the time. 

9.4.4.4 Analysis 

While members of local governments are elected to rep resent ratepayers and residents, 
they are volunteers often lacking detailed knowledge of the systems and processes oflocal 
government. As a result, members and officials may exercise substantial influence over 
decision-making. The officials, as well as those providing advice or a report to a local 
government, should be required to disclose their pecuniary interests. 

Some decisions made by members and officials may result in a financial gain or loss, both 
to themselves and to those persons with whom they are closely associated. The interests of 
family members, business partners, employers and similar persons can affect their 
decisions. Members and officials should disclose the pecuniary interests of those with 
whom they are closely associated. To prevent disclosure from becoming unworkable only 
the interests of the spouse and children residing with the member or official should be 
disclosed. 

9.4.4.5 Recommendations 

1. The provisions of the Local Government Act 1995, requiring all 
members and officials of local governments to disclose pecuniary 
interests, should be retained. 

2. The provisions of the Local Government Act 1995, requiring all 
members and officials of local governments to disclose the 
pecuniary interests of those persons with whom they are closely 
associated, including their spouse or child, should be retained. 
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9.4.5 PENALTIES 

9.4.5.1 Issues for Consideration 

The Western Australian Local Government Act 1995 provides for a penalty of$10,000 
fine or two years imprisonment if a member or an employee is convicted of one of the 
following offences: 

• fails to disclose an interest in a matter before a council or a committee prior to the 
relevant meeting; 

• participates in a meeting which discusses a matter in which he/she has disclosed an 
interest; 

• breaches a condition imposed by the Minister for Local Government in permitting 
the member to participate in a meeting in which he/she has declared an interest; 

• fails to disclose an interest relating to advice or a report which he/she is giving to the 
council; 

• fails to disclose an interest relating to a matter in which he/she has been delegated a 
power or duty; 

• fails to lodge a primary return of their interests within three months of their election 
or appointment; 

• 

• 

fails to lodge an annual return of their interests prior to the 31 August each year; and 

provides information in a written or oral form which he/she knows to be false or 
misleading and likely to deceive. 

A lesser penalty of a fine of$5,000 or imprisonment for one year is provided if a person 
publishes 'any information derived from a register of financial interests unless that 
information constitutes a fair or accurate report or summary of information contained in 
the register and is published in good faith', orif a person publishes 'any comment on the 
facts set forth in a register of financial interests unless that comment is fair and published 
in good faith.' 

Maximum penalties in the local government Acts of other states vary little. New South 
Wales records a greater penalty for the disclosure and misuse of information than for the 
provision of misleading information. In addition, the state has a Pecuniary Interest 
Tribunal which hears complaints and presides over a11eged breaches. In South Australia, a 
council member submitting a return containing false or misleading information is liable to 
a penalty of $5,000. The Northern Territory provides for a $10,000 fine and 
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disqualification from office for seven years for failure to disclose. The penalty for 
providing false or misleading information is$ I 0,000 or two years imprisonment. The New 
Zealand Local Authorities ( Members' Interests) Act 1968provides for a fine of up to $100 
if a member discusses or votes on a matter in which he or she has a pecuniary interest. 

No provision is made for improving the education and knowledge of members or 
employees, although educative programs and the adoption of codes of conduct is 
increasing, especially in Western Australia and New South Wales. 

Most states allow two circumstances as defence against prosecution. If the member or 
employee can prove that he or she did not know that they, or their spouse or partner, had 
an interest in a matter, they are not guilty of an offence. In states having only ad hoc 
disclosure, a member or official is not guilty of an offence if he or she can prove they were 
not aware that a matter in which they had a pecuniary interest was to be discussed by the 
council or one of its committees. 

9.4.5.2 Actions to Date 

The Local Government Act 1995, which came into effect on I July 1996, provides a range 
of penalties for breaches of the pecuniary interests disclosure requirements of the Act by 
elected members and employees. 

9.4.5.3 Public Submissions 

Mr Gerard Carney, AssociateProfessorofLaw, Bond University, was in favouroflegal 
penalties for failure to disclose pecuniary interests, at a Perth public hearing: 

I think it is obviously a stronger case for there to be some legal sanction involved at the 
local government level. 

At a Perth public hearing, Mr Leon Watt was in favour of a range of penalties for failing 
to disclose a pecuniary interest: 

My initial reaction is that penalties [in local government] could range from expulsion or 
suspension or any of those sort of things through to punitive measures, but I would think 
probably the court would be the most likely one to hear that a magistrate. 

Dr Michael Wood, at a Perth public hearing, recognised the danger of legislative penal ties 
becoming out of date: 

J think where legislation includes penalties within the body of the legislation, then there 
are always problems in keeping the penalties up to date - but that is perhaps another 
issue. I don't know what the parliamentary draftsman says but I think and have always 
thought that penalties shouldn't be in the body of legislation but they ought to be 
separate in a schedule defining units and the units can be varied by regulation which the 
Parliament must still consider. It is a much simpler process than amending the Act. 

269 



Chapter 9 
Pecuniary and Other Interests of Public Officials 

In his written submission, Mr Allan Mottram was in favour ofincreasing the penalties for 
those who fail to disclose their pecuniary interests: 

The penalties appear to be a bit light in view of the amount of gain a guilty party could 
obtain at today's values should they not comply with the requirements. 

9.4.5.4 Analysis 

The requirement for local government members and officials to disclose their pecuniary 
interests is an important accountability measure. Openness in reaching local government 
decisions is clearly in the public interest. The penalties in the Local Government Act 1995 
are sufficient to deal with breaches of the pecuniary interest provisions of that Act. 

9.4.5.5 Recommendation 

1. The penalties provided in the Local Government Act 1995 for 
breaches of the disclosure of pecuniary interest procedures should 
be retained. 

9.4.6 PUBLIC ACCESS 

9.4.6.1 Issues for Consideration 

The focus of the debate is between the right of public officials to privacy and the need for 
the public to ensure that the interests of public officials are not impinging upon their 
decision-making. Without public access to the register of pecuniary interests, it may be 
difficult for the public and the media to be confident that local government members and 
officials are acting in the public interest. Any form of barrier to public access will only 
serve to increase public suspicion about the activities oflocal governments. 

The Western Australian Local Government Act 199 5 permits any member of the public to 
inspect the register of financial interests during office hours, free of charge. The public 
may also obtain copies of any information which they are permitted to inspect. In addition, 
the public may attend all ordinary and special meetings of council. The Act prohibits 
public access to information which is not current at the time ofinspection and which, in 
the opinion of the chief executive officer of the local government, would divert a 
substantial and unreasonable portion of resources away from the proper function of the 
local government. The Act states that nothing in Division 7 of the Act affects the 
operation of the Freedom of Information Act 1992. 

Generally, other states accept the principle of public access. The New South Wales Local 
Government Act I 99 3 declares that the public can inspect, free of charge, the completed 
returns of members and officials. Victoria requires a person wishing to view a register to 
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make a written application prior to inspection. In South Australia, only a member of the 
council and prescribed officers are permitted to inspect a register. 

9.4.6.2 Actions to Date 

The Local Government Act 1995, which came into effect on 1 July 1996, permits members 
of the public to inspect the register of interests of elected members and employees. 

9.4.6.3 Public Submissions 

Senator Andrew Murray, for the Australian Democrats, at a Perth public hearing, 
advocated that the disclosure of some interests should remain private: 

We have recommended that elected local government officials should be subject to the 
same disclosure regime as MPs, but employees in the public service should have mostly 
private and minimal public disclosure. It's obviously not right that employees of the 
government and local government have as much public disclosure, but we believe their 
private disclosure should be very extensive. 

...[We recommend] both public and private registers because once again there is no 
reason why matters which are legitimately private but need to be disclosed should be 
disclosed in the public arena if there is an objective authority examining them. We have 
suggested that that should either be someone in the Minister of Local Government, an 
office there, or in the Auditor-General's Department. 

Mr Ian Miffling, Chief Executive Officer of the Shire of Collie, also discussed the issue of 
restricted access at the Collie public seminar: 

I have some reservations about the fact that anybody should be able to just come in 
willy-nilly and view that document at the front counter, just at their whim. I believe that 
there should be some just cause as to why a person wants to view the document, the 
register, I mean, and I guess people can always manufacture reasons if they want to, but l 
just think that there should be some element of privacy about that document. I am not 
saying it shouldn't be publicly available. [ am just saying a person should have a just 
cause to look at it. 

Ms Sue Metcalf held asimilar opinion, expressed at the Bindoon public seminar: 

The only problem I have with full disclosure is not I don't have any problem with 
disclosure, but my husband, after July I, will be required to put all of his= all of our 
business in front of everybody here. Now, with public as it is in small country towns, 
anybody can walk into the shire office, can open up and say, "Guess what they owe?" 
That is a very real impact upon my family and it will be on lots of people and I know that 
there are people that will leave local government because of their privacy. 
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Well, particularly in a small country communities. Everybody knows. If you went to 
Wanneroo and you went down to have a look at the pecuniary interests of one of the 
councillors you would say, "So what?" but everybody knows where you live, where you 
work and where you shop and the whole thing in country communities and it will cause a 
few disquiet moments. 

Mr John Rees suggested an alternative at the Kalgoorlie public seminar: 

I think that everything should be disclosed. There should be no privilege as Roger 
Douglas once said, but you are right, if a person wants to access that knowledge, they 
must have a reason, a valid reason. I don't know who is going to administer that. Perhaps 
the mayor for one who is impartial ... but that person would have to produce a good 
reason and a reason which indicates a line of action virtually, not just idle curiosity as 
you say. Otherwise I think it is quite fair. 

At the Kalgoorlie public seminar, Mr Clive Wannell took this argument further: 

I do think that anybody who just, out of idle curiosity, wants to go in should be allowed 
to do so. I don't personally approve of it but I think they should be allowed to do so. I do 
think that they should not be able to do it anonymously ... They should have to ... fill out 
a form saying who they are, and perhaps the person's investments, or whatever they are, 
that they are checking on, [and the person being checked on] should also be told that this 
person has today looked at this information. 

Mr Alan Hill, at the Rockingham public seminar, was opposed to any restriction of access: 

I believe that [ disclosure by local government senior staff] should also be recorded in a 
public register and I believe that- if they are being paid by the public purse, I can't see 
any reason why that shouldn't be accessible to the public and I believe that failure to 
embrace that openness would do nothing to restore community confidence. 

At a Perth public hearing, Mr Barry MacKinnon argued the disclosure of interests by local 
government employees should remain entirely private: 

I think if there's a rule for them [local government officials] again it should be a private 
disclosure and again I wouldn't oppose that but not a public disclosure. 

9.4.6.4 Analysis 

Members are public officials who have been elected to serve and represent the public 
interest. Some non-elected officials carry out significant activity and decision-making on 
behalf of members and are therefore public officials. For the public to be sure that the 
private interests of public officials do not take precedence over the public interest, it is 
important that the public have access to the register of interests. Without access it will be 
difficult for the public to ensure that all pecuniary interests are disclosed and do not 
subvert the public interest. 
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Concerns about privacy and the mischievous use of information recorded on the register of 
interests are recognised. It is noted, however, that the Local Government Act I 995 makes 
it an offence (with a penalty of$5000 or imprisonment for one year) for a person to 
publish any information derived from the register or make any comment on the facts 
recorded therein unless the publication is fair and published in good faith. Those 
provisions should assist in minimising any problems that may arise. 

To assist in this process, it is considered appropriate to require a person desiring to inspect 
the register of interests to make a written application. These applications should also be 
made available for inspection. 

9.4.6.5 Recommendation 

1. The provisions of the Local Government Act 1995, which provide for 
public access to the register which records the financial interests of 
members and officers of a local government, should be amended to 
require a person desiring to inspect the register to make written 
application which will also be publicly available. 

9.4.7 ADMINISTRATION OF THE DISCLOSURE SCHEME 

9.4.7.1 Issues for Consideration 

The chief executive officer (CEO) of each local government is required by the Local 
Government A ct 1995 to record and maintain details of the annual and ad hoc disclosures 
of pecuniary interests by members and officials in a register or the minutes of the 
committee or council meeting. The independence of the CEO may be questioned when 
that officer is required to disclose any pecuniary interests. The CEO's disclosure, 
however, is required to be lodged with the mayor or president. An external authority, 
which is not involved in the proceedings of each local government, such as the Office of 
the Audi tor General or the Department of Local Government, could be required to 
undertake the task. Such activities, however, are not within the scope of these 
organizations, and maintenance of the registers in this manner would make it difficult for 
the public to secure access. 

Administration procedures are similar in other states. In New South Wales, returns are 
lodged with the general manager of each local authority; in the Northern Territory ad hoc 
disclosures are recorded in the council minutes and maintained in a register by the clerk; 
and in Victoria, registers of interests are maintained by the chief executive officer of each 
council. 
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9.4.7.2 Actions to Date 

The Local Government Act 1995, which came into effect on 1 July 1996, requires the chief 
executive officer of each local government to maintain the register of pecuniary interests 
of elected members and employees. 

9.4.7.3 Public Submissions 

At a Perth public hearing, Mr Leon Watt was cautiously in favour of the chief executive 
officer of each local government administering their pecuniary interest register: 

I would imagine that in local government it would be kept and administered 
confidentially by the town clerk or CEO, whatever his title might happen to be. You still 
have to work out who is going to look after his declaration. 

Senator Andrew Murray, for the Australian Democrats, was opposed to this at a Perth 
public hearing: 

We believe that the ...local government disclosure scheme should be administered by a 
designated officer in the minister of local government's office or within the auditor 
general's department, not by local chief executive officers. Firstly, the chief executive 
officer is usually the person who has the most to disclose, and secondly, within small 
communities, in particular, they can be subject to enormous pressure. lt is entirely wrong 
under the new Act, we think, for them to be administering the disclosure scheme. 

Senator Murray, in a written submission for the Australian Democrats, argued further: 

Making the CEO's of each local government authority responsible under the 1995 Act 
may make them unusually subject to pressure from members and officers, particularly in 
small communities. Further, there is the question of the CEO's disclosures themselves. 
Who is to administer those? lt would be preferable for a designated officer in the 
Minister of Local Government's office, or within the AG's department, to administer the 
scheme for all local government. 

Senator Murray saw no problem with centralising the administration of the register and the 
ease of public access, and said at a Perth public hearing: 

There is no reason why the central register could not then be copied back to the public 
register, back to the computer of the local council. It doesn't have to be housed. It has to 
be administered in the one area. 

He also proposed a possible alternative solution: 

... you might consider the possibility of splitting them; namely, chief executive officers 
who we believe shouldn't be their own monitor. Their register should be held centrally 
perhaps ... I am reluctant to concede that a mayor or a president always have the integrity 
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and the responsibility to manage somebody's private information, because don't forget 
we're talking about a private as well as a public register. 

Dr Michael Wood was opposed to centralisation and argued, at a Perth public hearing, in 
favour oflocal control: 

The administrative requirements for that register to be compiled and done centrally 
incurs a cost on the Department of Local Government which still battles for resources ... 
If the matters are held locally then there are again two problems. One is that you can 
strengthen notions of local democracy and accountability by local government showing 
that it can do it itself and that the chief executive officer holds declarations made to him 
by staff or by councillors. On the other hand the occasional fractures in local government 
raise doubts in the public's mind generally about local government's capacity to govern 
its own affairs entirely. My personal preference is...that, as far as possible, things be 
held locally. 

In a written submission, Mr Allan Mottram proposed a different administrative solution: 

A Conflict of Interest Commissioner should administer the [local government] disclosure 
provisions and the Chief Justice should have a copy of all the disclosures. 

In his written submission, Mr Des Pearson, the Auditor General, wrote that: 

The Local Government Act [1995) appears to contain sufficient provisions for 
enforcement of the new disclosure provisions. It will take some time before the 
effectiveness of these provisions is apparent. 

9.4.7.4 Analysis 

Centralising the register of pecuniary interests for each local government under one 
authority would make it difficult for ratepayers, electors and members of the public to 
have access to the relevant register. Provided the public has easy access to the register, 
requiring each CEO to administer their council's register of pecuniary interests is 
acceptable. 

A further safeguard should be added to ensure that sufficient propriety is observed in the 
administration of the registers, and to ensure that the information is accurate and up to 
date. Previously, the Department of Local Government was required to periodically audit 
each local government register of interests. This no longer occurs, but regular auditing is 
important for keeping the disclosure process open and accountable. Each local government 
is required to appoint of an auditor and it could be part of the auditor's role to examine the 
register. 

275 



Chapter 9 
Pecuniary and Other Interests of Public Officials 

9.4.7.5 Recommendations 

1. The provisions of the Local Government Act 1995, requiring the chief 
executive officer of each local government to maintain and annually 
update the register of financial interests, should be retained. 

2. The auditor appointed by each local government should be required 
to conduct a periodical examination of the register of financial 
interests. 

9.4.8 THE CONSEQUENCES OF DISCLOSURE 

9.4.8.1 Issues for Consideration 

Three issues result from a local government member disclosing their pecuniary or other 
interests. They are whether they should be permitted to: 

• remain in the meeting room; 

• speak on the matter which is under consideration; or 

• vote on the matter which is under consideration. 

In the case of non-elected officials, the principal issues are whether or not they should be 
permitted to continue working on the area in which they have been delegated authority, 
and whether they should be permitted to continue giving advice to the council in a matter 
in which they have a pecuniary interest. 

Without acceptable dispensations to permit members to fulfil their obligations, that is, vote 
on all matters before the council, councillors may evade their responsibilities and, by 
default, make decisions which may not be in the public interest. The difficulty is in 
defining the reasons which permit a member to continue participating and voting on a 
matter in which they have a pecuniary interest. If there is too much flexibility, the member 
may be accused of placing their private interests above those of the public. The council 
must function effectively, but the councillors must act and be seen to act in the public 
interest rather than their own. 

The Western Australian Local Government Act 1995 states that a member, who has an 
interest in any matter before a council or one of its committees, must disclose that interest 
to the chief executive officer before or at the meeting immediately before the matter is 
discussed. Ordinarily, the member is not permitted to remain at the part of the meeting 
relating to the matter, participate in, or be present during any, discussion or voting relating 
to the matter. 
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If the remaining councillors so decide, the member may continue to be present and 
participate during any discussion or decision-making relating to the matter or preside over 
the meeting. This can occur only if the member discloses the extent of the interest, and if 
the remaining members decide by a resolution recorded in the minutes of the meeting that 
the interest is so trivial or insignificant as to be unlikely to influence the member's 
conduct, or if the interest is considered to be common to a significant number of electors 
or ratepayers. The council may also apply to the Minister for Local Government for 
permission for a member to preside, discuss or participate in a matter under consideration 
by the council in which that member has declared a pecuniary interest. 

Officials in Western Australia must disclose any pecuniary interest they have in a matter 
in which they are giving advice or a report to council. If the official has been delegated a 
power or duty relating to a matter in which they have declared an interest, they must not 
exercise the power or discharge the duty. 

Other Australian states, and also the Northern Territory, have similar requirements, as 
does New Zealand. The Victorian Local Government Act 1989 allows members to remain 
in the meeting and discuss and consider the matter but they cannot move a motion on the 
matter and must leave the room before the matter is voted on. Members in New South 
Wales are not permitted to consider or discuss a matter in which they have declared an 
interest, and they are not permitted to vote on any question relating to that matter. The 
New South Wales Local Government Act 1993 has a more extensive list of exemptions. 

9.4.8.2 Actions to Date 

The Local Government Act 1995, which came into effect on 1 July 1996, requires a 
member who has disclosed an interest, in a matter which is before the council or a 
committee, to leave the meeting and not discuss or vote upon the matter unless special 
dispensation has been granted by the meeting or the Minister for Local Government. 

9.4.8.3 Public Submissions 

In a written submission, Mr Allan Mottram was opposed to local government members 
voting on matters in which they have a pecuniary interest: 

[Local Government members should be restricted from voting on a matter before the 
council] where they have a financial interest or an association with the circumstance in 
question. 

Mr Barry MacKinnon at gued in a similar vein, at a Perth public hearing: 

... because of the nature of local government I would agree with the act now because it's 
not as in the parliament where you are only one of many and most of the issues you are 
talking about are going to affect everybody as opposed to in local government where you 
might be debating and you declare an interest, as so often would be the case, on a block 
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of land being rezoned in X street and you are the one next door. Should you be allowed 
to vote on that issue? I don't think you should. In my experiences in most cases local 
government elected officials have always declined to vote anyway, if they are smart 
which would be most of them. I think they will probably have to now, anyway- J don't 
know, but I don't think they should vote ...If it's a general interest, then I think that is 
different. 

At a Perth public hearing, Dr Elizabeth Constable MLA agreed: 

... I think the question was should you vote where you have an interest. My intuitive 
reaction to that is no, but there may be examples where it's all right to do that. 

Mr Peter Kyle, at a Perth public hearing, disagreed: 

I have seen many situations in which councillors have been able to influence fellow 
councillors quite happily behind closed doors. I think if we have to descend to the point 
where councillors can't be trusted to make decisions in which they have absolutely no 
interest because of the influence of some person who has an interest who stays there and 
glares at them while they do this, to my mind we have I mean, really we have got a lot 
more serious problems than pecuniary interest ... 

No, I think that's ridiculous personally and I have always thought that it was quite 
satisfactory for somebody to get up in public, announce the fact that they had an interest 
but they weren't participating in the debate, sit down and that's that. 

At a Perth public seminar, the Hon. Jeff Carr was in favour ofpermittingmembers to 
remain in a meeting which is discussing a matter in which they have a pecuniary interest: 

Firstly, it shows a lack of confidence in the other elected councillors and, secondly, if a 
councillor has an influence over another he can exercise it outside the meeting 
beforehand. My view is that providing there has been a declaration of the interest and of 
the nature and the extent of it I see no problem in hearing that elected representative's 
views. Others present can judge the person's contribution against the knowledge of the 
interest declared. I am, however, less inclined to support the right to vote. 

At the Collie public seminar, Mr Ian Miffling, Chief Executive Officer of the Shire of 
Collie, considered that withdrawal from a meeting was necessary: 

I mean, the body language, the nod, the wink, you know, the message can be conveyed in 
many more ways than just not declaring the interest, and I think that by leaving the room 
just eliminates all that. Let's face it. The matter is on the agenda. The person who is 
going to declare their interest can well and truly go and drum up other councillors well 
before the meeting takes place to say, "Look, I've got to declare an interest. This is my 
viewpoint. What about getting there and pushing my barrow?" They can do that if they 
want to anyway. Who is to know? So there are many ways you can go about getting the 
message across, but I think if they vacate the room, from the public perception, I think 
from their own protection, they are well removed from whatever the debate is that takes 
place, and I can't see any problem with that, with the accountability. 
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Dr Michael Wood considered, at a Perth public hearing, that disclosure should be adequate 
without requiring withdrawal from the meeting: 

I think councillors I have spoken to about the matter believe that even the presence of a 
person in a room where the matter is being discussed may be intimidating. I think 
councillors feel more comfortable if the person withdraws from the room, but on the 
other hand I think l would personally prefer that if the declaration is made, the matter is 
public, the person is required, I suppose, to make a point of view about an issue public, 
then that ought to be adequate in terms of accountability to hold the person to account. 

lt might be that the number of people around the council table is sometimes too small 
and matters are too personal and our culture makes it too difficult for a decision to be 
made and that council would prefer to have something clear on the statute that doesn't 
give any argument to be put forward about matters being trivial or insignificant or held 
in common. My view is that it is preferable that it be there and that the councils do have 
to try to face the issue. 

At the Broomepublicseminar, Mr Paul Foulkes discussed problems with the 
consequences of disclosing a pecuniary interest: 

Having sat through a few of the local shire meetings and some of the councillors 
declaring an interest on just about everything that was to come up and if they are going 
to walk out of the chamber every time, they are going to be wearing out their shoes but in 
this one, how much interest is going to be effective? If you are going to have just about 
practically everything= declaring interest in practically everything- are they suitable 
really to sit in office when they have got so many interests? 

In a written submission, Mr Keith Leece, Shire Clerk of the Shire of Harvey, argued that 
the provisions in the Local Government Act 199 5, regarding voting and participation in 
meetings, needed to be tightened: 

This office privately suggests that the current pecuniary interest provisions in the Local 
Government Act are inadequate and do not provide any assistance to ensure such matters 
remain an important consideration in the decision-making processes within Local 
Government. 

Currently, it is each individual's decision to declare a pecuniary interest in a matter 
being considered by a Council and even if one is registered, the opportunity remains for 
that individual to remain in the Council Chambers and under certain circumstances 
participate in the debate. 

Mr Neal Leach, Town Clerk of the City ofNedlands, in his written submission, recognised 
a problem with the disclosure of non-pecuniary interests by local government members: 
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In some cases the Councillor would like to be not involved but to absent themselves 
would be failing in their duty. They are unable to declare an interest because it is not 
pecuniary so they must stay and accept whatever consequences may arise. 

The City Manager of the City of Stirling, Mr George Bray, discussed further problems 
with declaring the pecuniary interests oflocal government members, in his written 
submission: 

...it is noted in Section 5.68(1(b(ii)(l) that it is possible for members to decide that a 
declaration of interest is trivial or insignificant. There is some doubt that, where such a 
motion is carried by the members, there is some certainty in the decision in that 
Members tend to support motions without much thought. Past experience shows that, in 
many cases, elected members are not really well placed to make such decisions and, in 
some circumstances, the question of whether elected members are fully aware of what 
constitutes a pecuniary interest is really put to the test. 

9.4.8.4 Analysis 

Permitting members with a pecuniary interest to remain in the meeting may be counter 
productive, potentially allowing them to exert undue influence on their colleagues, and 
circumventing the intent of the Local Government Act 1995. The requirements of the Act 
dealing with the consequences of disclosure are adequate and help to promote 
accountability in local government. In addition, the exemptions in the Act are sufficiently 
flexible. 

The use of the remote and trivial clause to permit amemberwho has declared an interest 
to participate fully in committee and council meetings has been raised as an issue. The 
frequency of use and the possibility of other elected members nothavingadequate 
knowledge to decide whether or not the disclosed interest is remote and trivial so as to be 
unlikely to influence the disclosing member's conduct, are areas of concern. While it is 
desirable to retain the dispensation provision in the Act for use in the appropriate 
circumstances, it needs to be used with great caution. The improper use of it may 
undermine confidence in local government. An education program on the use of the 
provision would assist elected members and help to promote the accountability oflocal 
government. 

9.4.8.5 Recommendations 

1. The provisions of the Local Government Act 1995, dealing with the 
question of participation in meetings by elected members of local 
governments who have declared a pecuniary interest in a matter, 
should be retained. 
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2. The Department of Local Government should develop a program to 
assist elected members with the proper use of the remote and trivial 
interest provisions of the Local Government Act 1995. 

9.5 PUBLIC OFFICIALS 

9.5.1 METHODS AND RANGE OF INTERESTS TO BE DISCLOSED 

9.5.1.1 Issues for Consideration 

The two principal methods of disclosure are ad hoc disclosure and a register of interests. 
Ad hoc disclosure requires an interest to be disclosed at the point at which it may conflict 
with a person's duties. A register requires disclosure of all relevant interests, irrespective 
of whether those interests presently conflict, to a senior officer following appointment or 
promotion, and maintenance of that register through annual revision. 

Those opposed to ad hoc disclosure argue that there are no means of ensuring that the 
personal interests of a public official do not, and do not appear to, conflict with their 
professional duties. Ad hoc disclosure relies upon the honesty of the persons involved, 
who may intentionally or unintentionally neglect to disclose a conflicting personal 
interest. Establishing a register requires persons affected to think carefully and do their 
best to record all interests which could potentially lead to conflict. 

Arguments against a register of interests rely on the need to protect the privacy of public 
officials. A register of interests can lead to publicising information about public officials 
which may not be relevant. 

In Western Australia, the Circular to Chief Executive Officers No. 9 of 1991 sets out a 
code of conduct which requires all public officials to disclose any interest which may, or 
may potentially, conflict with their official duties. A written statement disclosing the 
nature of that interest must be provided as soon as possible after the relevant facts come to 
the attention of the public official. Individual officers are relied upon to take responsibility 
for their own behaviour. The former Public Service Commission did not consider that 
issues involved in conflicts of interest can generally be legally codified and rejected 
establishing a register of interests. They conceded that it may be appropriate for 
departments to identify areas of potential conflict and take appropriate action. 

In the Northern Territory and Victoria, public officials are required to disclose potential or 
actual conflicts of interest to their supervisor. Employees of any Northern Territory 
agency may be required to provide statements of their interest from time to time. Public 
servants in the United Kingdom are required to make ad hoc disclosure whenever a 
conflict ofinterest becomes apparent. 
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The Australian Capital Territory requires senior public officials to lodge a declaration of 
interests with their departmental chief executive officer (CEO) upon appointment or 
promotion. These declarations are retained by the CEO but not recorded in a central 
register, and must be revised by the officer every 12 months. A similar system is in 
operation in South Australia, where CEOs must make disclosure to their responsible 
minister upon appointment. 

The 1988 Queensland Code of Conduct com bin es ad hoc disclosure with a register of 
interests. Public officials must report all conflicts of interest of which they are aware as 
they arise, while CEOs must register their relevant pecuniary interests with the 
Queensland Public Sector Management Commission. The Conunonwealth government 
has a similar scheme. 

The Western Australian public sector code of conduct, as set out in the Circular to Chief 
Executive Officers No. 9 ofl 991, states that pecuniary interests to be disclosed include 
assets, liabilities, income and other benefits such as gifts, rewards or sponsored travel. It 
defines non-pecuniary interests to be disclosed as including allegiances to family and other 
relationships, involvement in particular interest groups, membership of political parties or 
a position on a local government authority. 

By contrast, the Australian Capital Territory Statement of Registrable Interests: 
Explanatory Notes requires public officials to declare pecuniary and other interests such 
as: 

• share-holdings in public, private and holding companies; 

• family and business trusts and nominee companies; 

• 

• 

• 

real estate, including its location and purpose; 

registered directorships of companies; 

partnerships, including the nature of the interest and the activities of the partnership; 

• liabilities, indicating the nature of the liability and the identity of the creditor; 

• the nature of any bonds, debentures and like investments; 

• savings or investment accounts, including the name of the bank or institution; 

• the nature of any other assets ( excluding household and personal effects) valued at 
over $5000; 

• the nature of any other substantial sources of income; 
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• the nature of gifts received from official and other sources; 

• any sponsored travel or hospitality received: 

• membership of any organization; and 

• any other interest. 

The Northern Territory has a less exhaustive list of disclosable interests for public 
officials. The South Australian Public Corporations Act 1993, while not specifying the 
interests which public officials should disclose, requires them to disclose both direct and 
indirect interests. 

The Canadian Federal government, while not listing the interests which have to be 
disclosed, lists those which do not. These include residences, recreational property and 
farms, household goods and personal effects, works of art, antiques and collectibles, 
automobiles and other personal means of transportation, cash and deposits, Canada 
Savings Bonds, registered non-self administered retirement savings plans, investment in 
open-ended mutual funds, guaranteed investment certificates, annuities and life insurance 
policies, pension rights, personal loans from family members and money owed by a 
previous employer, client or partnership. 

9.5.1.2 Actions to Date 

There have been no actions taken since the WA Royal Commission reported in 1992. 

9.5.1.3 Public Submissions 

Mr Peter Ky le was a strong advocate of a register of interests, at a Perth public hearing: 

Now, I am a firm believer in the register. I am a firm believer in it for everybody 
involved in government who has any significant decision-making power and I say it 
should be done in advance, it should be permanently maintained and the public official 
must just simply submit to the fact that his position, his power, requires him to leave his 
right to privacy behind to that extent. 

In his written submission, Mr Allan Skinner was in favour of annual disclosure of 
pecuniary interests for all senior public servants: 

- 
(i) Chief Executive Officers (CEOs.) should be required to make a full (written) 

disclosure of all direct and indirect pecuniary and non-pecuniary interests to their 
Minister and the Board or Committee, on an annual basis; and 
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(ii) Senior Public Servants (other than the CEO) actively involved in the decision 
making processes of an agency's Corporate Executive' should be required to 
make a full (written) disclosure of all direct and indirect pecuniary and non 
pecuniary interests to the CEO, on an annual basis. (emphasis in original) 

Dr Elizabeth Constable MLA was in favour of combining a register ofinterests with ad 
hoc disclosure, at a Perth public hearing: 

It think it should be recorded because in looking at the advantages and disadvantages of 
annual reports and ad hoc declarations, the two together make quite a nice package but 
one or the other to me is not really complete. I suppose I would be happy as long as the 
declaration was made of interests. 

Dr Michael Wood, ataPerthpublichearing, agreed: 

...my views about ministers, ministerial staff, members of boards, committees and senior 
public servants are that there ought to be annual declarations included in the register and 
that there ought· to be ad hoc declarations as well when matters come particularly before 
ministers for decision. 

Mr Gerard Carney, Associate Professor of Law, Bond University, discussed the 
advantages of combining ad hoc disclosure with a register of interests, at a Perth public 
hearing: 

... the other advantage of ad hoc disclosure over the register of interests is that it is likely 
to be more up to date in the sense that most registers of interest don't require changes to 
be made to those details for some short period at least and there may just be a chance of 
a conflict arising in that intervening period. So ad hoc disclosure is a fail safe mechanism 
and it is an updating mechanism compared to a register of interests. 

Mr Kyle suggested that all interests should be disclosed: 

l [ would] solve that problem ...by saying the pecuniary interest register needs to be 
absolute. It needs to be comprehensive. The moment you start admitting exceptions that 
is when you get into difficulty. The reason for admitting exception is that people are said 
to be still entitled to some privacy in relation to their own personal affairs. I say no. The 
moment you venture into the public domain, the moment you venture into the public 
service in whatever level of government it is, it is the day you leave your privacy rights 
behind and you say, 'I'm a public official. I am obliged to submit myself to public 
scrutiny.' 

In a written submission for the Australian Democrats, Senator Andrew Murray argued for 
consistency in the disclosure regimes for elected and unelected officials: 

We see no reason why the types of interests to be disclosed [by public officials] should 
differ from that for MP's. 
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9.5.1.4 Analysis 

Disclosure of the interests of senior public officials, members of boards and senior officers 
of government business enterprises, and members and senior officers of statutory 
authorities is important in maintaining the accountability of the public sector. It is vital 
that disclosure occurs prior to the conflict of interest arising. Requiring senior public 
officials to provide a written statement of their interests prior to appointment is the best 
means of ensuring full and appropriate disclosure. 

While there have not been significant problems under the present disclosure system, 
statements should be maintained in a single register to ensure information is supplied and 
recorded in a similar manner. The central authority responsible for the register should also 
ensure that each statement is corrected annually. 

Information in disclosure statements may change or become out of date at any time. To 
ensure accuracy, senior public officials should be required to make an ad hoc disclosure 
whenever an actual or potential conflict ofinterest arises that is not covered by the annual 
written statements of interests. 

Pecuniary interests are more easily measured and defined in financial terms than non 
pecuniary interests. Pecuniary interests are also far more likely to influence senior public 
officials, members of boards and senior officers of government business enterprises, and 
members and senior officers of statutory authorities, and should be disclosed. The range of 
duties and tasks undertaken by senior officers makes it difficult to determine a list of 
interests which must be disclosed. Senior officers should therefore disclose all pecuniary 
interests which may be relevant to their duties. 

The degree to which a non-pecuniary interest can be measured or defined in financial 
terms, and its influence on decision-making, is less certain. While acknowledging that 
non-pecuniary interests may have some relevance, the difficulty of definition does not 
permit the development of a satisfactory disclosure scheme. 

9.5.1.5 Recommendations 

1. Public sector codes of conduct should require senior public officials, 
members of boards and senior officers of government business 
enterprises, and members and senior officers of statutory authorities 
to give a statement of their pecuniary interests to the relevant 
superior authority upon appointment. 

2. The Public Sector Standards Commission should maintain a central 
register for the public sector of the statements of interests of senior 
public officials, members of boards and senior officers of 

285 



Chapter 9 
Pecuniary and Other Interests of Public Officials 

government business enterprises, and members and senior officers 
of statutory authorities. 

3. Senior public officials, members of boards and senior officers of 
government business enterprises, and members and senior officers 
of statutory authorities should continue to be required to make ad 
hoc disclosures of any relevant pecuniary interests whenever a 
conflict of interest arises. 

9.5.2 DISCLOSURE DETAILS 

9.5.2.1 Issues for Consideration 

Those opposed to requiring the value or extent of an interest being disclosed argue that 
such knowledge is not important in ensuring that private interests do not interfere with the 
proper execution of public duties. Those in favour offull disclosure consider information 
such as the value or extent of an interest to be vital in determining what action should be 
taken following disclosure. 

The Western Australian Code of Conduct does not require public officials to disclose the 
extent or value of their pecuniary interests. This is similar to the remainder of Australia, 
with Commonwealth guidelines stating that public officials do not have to include specific 
monetary values in their disclosure. 

9.5.2.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

9.5.2.3 Public Submissions 

At a Perth public hearing, Mr Barry MacKinnon argued that the disclosure of value was 
unnecessary: 

l think people will put a value on it anyway. As long as the disclosure is there I think 
that's the most important point because again there's lots of different ways of putting 
values on things, whichever way you use it, so I don't know there's a great deal of value 
in that. As long as the disclosure is there that you have got that interest or that property 
...people will make their own judgments on the value ... 

Dr Elizabeth Constable MLA said, at a Perth public hearing, that there may be instances in 
which the value of a pecuniary interest may need to be disclosed: 

I don't think it should be a register of wealth but the example that I gave... of someone 
having a minuscule interest in a public company and someone else having a fairly major 
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interest, so there may be a way of putting percentage on it, perhaps over a certain 
percentage and shareholdings and that should be declared rather than the value... 

9.5.2.4 Analysis 

It is not necessary for senior public officials, members of boards and senior officers of 
government business enterprises, and members and senior officers of statutory authorities 
to disclose the extent or value of their pecuniary interests. The financial worth of an 
interest may have little bearing on the resolution of the conflict ofinterest, and such 
disclosure is unnecessary. 

9.5.2.5 Recommendation 

1. Senior public officials, members of boards and senior officers of 
government business enterprises, and members and senior officers 
of statutory authorities should not be required to disclose the value 
or extent of their pecuniary interests. 

9.5.3 FAMILY DISCLOSURES 

9.5.3.l Issues for Consideration 

The Western Australian Circular to Chief Executive Officers No. 9 of 1991 requires all 
officers who have an interest in any matter which conflicts with their official duties to 
disclose that interest. The Circular states that an officer includes an officer within the 
meaning of the Public Service Act 1978: a member, officer, or employee of any authority, 
board, corporation, commission, council, committee or similar body; a police officer; a 
person authorised under a written law to execute or serve any process of a court or 
tribunal; and employees of any body, incorporated or unincorporated, or any authority 
created by statute, including ex officio officers. 

The Commonweal th Public Service Regulations require each public official to disclose 
any actual or potential conflict of interest situations. In 1983, the Commonwealth 
Government decided that ministerial staff, senior public servants, senior executive service 
members and statutory office holders should provide a written statement of their interests 
upon appointment or promotion. The Australian Capital Territory has similar 
requirements. 

The South Australian Public Sector Management Act 1995 requires chief executives to 
disclose specified pecuniary interests to their responsible minister. Other persons 
employed under the Act, including executives, are only required to disclose pecuniary and 
personal interests which may conflict with their official duties. The South Australian 
Public Corporations Act 1993 requires directors of statutory corporations to disclose, to 
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the board of the corporation, details of any direct or indirect, personal or pecuniary interest 
in any matter to be decided or under consideration by the board. This information is 
reported to the responsible Minister. 

In Victoria, a declaration is required of chief executive officers, their immediate deputies 
and heads of division, full time Governor-in-Council appointees, Ministerial advisers, an 
employee holding a financial delegation in excess of $20,000, and any other employee 
occupying a position assessed by the chief executive officer as warranting a declaration. 

The Western Australian Code of Conduct requires disclosure of the interests of the 
immediate family of a public official which conflict, or may conflict, with their public 
duties. According to the Circular to Chief Executive Officers No. 9 of 1991, this includes 
blood relations, relations through marriage, adoption or de facto relationships. Disclosure 
is required because personal gain may not only accrue to the public official but also to 
members of their family. The interests of public officers may be held in the name of 
another in a deliberate attempt to avoid any accusation ofconflict. 

Commonwealth and Northern Territory guidelines require the interests of only immediate 
family members to be disclosed. By contrast, guidelines in the Australian Capital Territory 
make no reference to the disclosure of the interests of the family of a public official. The 
majority of South Australian public officials are not required to disclose the interests of 
their family members. The South Australian Public Corporations Act 1993 does require 
the interests of associates of directors of statutory authorities to be disclosed. An associate 
of a person includes relatives, spouse, body corporate, or the trustees of a trust of which 
the person is a beneficiary. 

9.5.3.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

9.5.3.3 Public Submissions 

In his written submission, Mr Peter Rosendorff suggested drawing a line to determine 
which public officials should be required to disclose their pecuniary interests: 

I would also propose that public servants on Levels 8 and above should also be made to 
disclose their interests along the same lines as those of Members of Parliament. 

Dr Michael Wood, at a Perth public hearing, recognised problems with this approach: 

Where does one then draw the line about who the senior public servants are? I think the 
nature of change in the present public service, the more delegation of authority lower 
within the public service, does make it hard to determine where the line stops. 
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Perhaps all of those who are members of the senior executive service might be included 
but this might overlook senior public servants in other important positions in agencies 
that have dealings in land, planning and so on where there are potentially possibilities for 
pecuniary benefits. 

Mr Peter Kyle argued for a broader definition, at a Perth public hearing: 

Quite honestly, I don't know enough about the public service in that respect to comment, 
but I think if you followed the principle that any public official capable of making a 
decision of a nature that you would say should not have a conflict of interest involved in 
it, then I would have thought that would be the level you would go to. I must 
acknowledge that there will have to be a sort of grey stratum of real difficulty with that. I 
don't know how you deal with it. 

Dr Wood recognised there may be officers atlower levels who have substantial 
responsibilities and decision-making: 

The easiest part of it is to say that all the members of the senior executive service should 
be excluded. They are usually level 9 officers and above. But there are some officers ... 
who run, for example, for the Metropolitan Cemeteries Board might be a lower level but 
nevertheless be involved in issues connected with land where declarations of interest 
might be appropriate, or officers of similar boards and committees who have an 
executive role but are not level 9 and above ... So I would suggest officers level 9 and 
above who are often providing advice to the CEOs or increasingly advice to ministers 
and other officers who perform what is called a chief executive function in the state 
public sector [should be required to disclose their pecuniary interests]. 

Senator Andrew Murray, for the Australian Democrats, at a Perth public hearing, agreed: 

Anyone who is senior enough or who has influence sufficient enough for there to be a 
material advantage which could accrue to them [should have to disclose]. That 
sometimes could be a very junior person involved in contract decisions and therefore you 
can't just lay it out by function. You have to lay it out by task as well and we would 
expect the legislation to automatically include chief executive officers, members of 
boards and committees, regional officers and that sort of thing, but it would need to 
make a provision for people whose tasks would occasionally allow them the possibility 
of financial benefit to be included. 

Mr Peter Kyle considered that a public official should not have to disclose the pecuniary 
interests of their family members: 

... the relatives, whether it be the spouse, children or anyone else come to that, of pub] ic 
officials are entitled to retain their right to privacy. In other words, in my view we should 
accept that while the public official must submit himself to scrutiny, that is not to say 
that his family or relatives should do so at the same time. 
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In his written submission, Mr Allan Skinner disagreed: 

... I would strongly advocate the public servants' 'Code of Conduct' be rewritten to ... 
widen the definitions of pecuniary and non-pecuniary interest (to include legally 
recognised 'de facto' relationships) ... 

9.5.3.4 Analysis 

It is difficult to make general statements about which public officials should disclose their 
pecuniary interests. Different categories of employees have differing responsibilities and 
decision-making power, depending upon the size of the department or agency. The 
responsibility for determining who should disclose should be left to individual chief 
executive officers. 

The decisions made by senior public officials, members of boards and senior officers of 
government business enterprises, and members and senior officers of statutory authorities 
may result in a financially measurable gain or a loss, to themselves and to persons with 
whom they are closely associated. The interests of family members, business partners and 
employers may have a substantial impact upon the decision-making of senior officers. 
Therefore the pecuniary interests of those persons with whom they are closely associated, 
including those of immediate family members, should be disclosed. 

9.5.3.5 Recommendations 

1. Chief executive officers of each department, statutory authority and 
government business enterprise should determine which officers are 
required to disclose their pecuniary and other interests. 

2. Senior public officials, members of boards and senior officers of 
government business enterprises, and members and senior officers 
of statutory authorities, who are required to disclose their pecuniary 
and other interests, should be required to disclose pecuniary and 
other interests of persons with whom they are closely associated, 
including their immediate family members. 

9.5.4 PENALTIES 

9.5.4.1 Issues for Consideration 

In Western Australia, some of the behaviour and the actions of public officials are 
governed by the Criminal Code. Sections 83, 88 and 90 state that any public servant or 
holders of any public office who use their position so that they or any other person 
associated with them receive a benefit are guilty of an offence and liable to be imprisoned 
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for up to three years. The Circular to Chief Executive Officers No. 9 of 1991 states that 
failure to disclose may mean prosecution and/or discipline under the Public Service Act 
1978 or the legislation pertaining to the agency, department or statutory authority. 

Any breach of the Australian Capital Territory Code of Ethics, such as failure to 
disclose an interest, may be disciplined under the Public Sector Management Act 1994 
(ACT). The South Australian Public Sector Management Act 1995 (SA) similarly 
considers failure to disclose to be misconduct, although inadvertent failure is 
considered to be a satisfactory excuse. In Canada, failure to disclose and divest the 
relevant interests is subject to the appropriate disciplinary action up to, and 
including, discharge from the public service. 

Curtin University offers flexible penalties for breaches to its conflict of interest guidelines. 
Sanctions include counselling, disciplinary procedures, suspension, civil court action, and 
criminal charges. This allows flexibility depending upon the severity of the breach of the 
guidelines. The Queensland Electoral and Administrative Review Commission (EAR C) 
also considered that there should be a graduated response to any failure to disclose. This is 
because breaches vary in severity, and many may arise from ignorance or inexperience. 

9.5.4.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

9.5.4.3 Public Submissions 

Dr Michael Wood argued, at a Perth public hearing, that failure to disclose should be dealt 
with by the courts: 

I think it is a breach against public trust and public confidence and it should be subject to 
open assessment in courts. 

In a written submission for the Australian Democrats, Senator Andrew Murray argued for 
more specific penalties: 

No [the penalties under the Criminal Code are not sufficient]. The proposed legislation 
would need to spell out appropriate penalties. 

In his written submission, Mr Des Pearson, the Auditor General, wrote that: 

Under the Public Sector Management Act 1994,breaches of agency-specific Codes of 
Conduct constitute disciplinary offences. This, combined with the provisions of the 
Criminal Code and the Criminal Code Compilation Act would appear to provide 
sufficient penalties for breaches, assuming that agency-specific codes of conduct are 
sufficiently specific- as to requirements for declaration of pecuniary and non-pecuniary 
interests. 
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9.5.4.4 Analysis 

Failure to disclose a pecuniary interest is a serious matter. Influencing decision-making for 
private gain may constitute an offence under the Criminal Code. While penalties contained 
in the Criminal Code concern improper use of position, failing to disclose an interest 
constitutes a breach of the Public Sector Code of Conduct, as well as a possible breach of 
agency-specific legislation or codes of conduct. Such a failure therefore cons ti tu tes a 
disciplinary offence as it is a breach of the contract of employment for a public sector 
employee. There should be no differentiation between a deliberate and an accidental 
failure to disclose. It should be left for the disciplinary authority to determine the nature of 
an alleged breach. 

9.5.4.5 Recommendation 

1. The present penalties for failure to disclose a pecuniary or other 
interest by senior public officials, members of boards and senior 
officers of government business enterprises, and members and 
senior officers of statutory authorities should be retained. 

9.5.5 PUBLIC ACCESS 

9.5.5.1 Issues for Consideration 

While elected officials can be considered public figures whose actions should be open to 
external scrutiny, it may be difficult for a similar claim to be made for public officials. 
Typically, they carry out the directions of their minister, and are responsible to that 
minister. It is argued that privacy of public officials should be protected and the public 
should not be permitted to view the information that a public official may have disclosed. 
On the other hand, full public disclosure may be the only means of ensuring that a public 
official does not place their own personal interests above those of the general public. 

While the public has a right to expect that the public service has the highest integrity, the 
public in Western Australia does not have the opportunity to inspect disclosures made by 
public officials. Commonwealth guidelines make the declarations available to ministers on 
request. All other requests must be made through the Commonwealth Freedom Of 
Information Act 1982.An Victoria and Canada, declarations remain strictly confidential. 
The Independent Commission Against Corruption (ICAC) in New South Wales 
considered that the public does not have a right to know about the pecuniary interests of 
senior executives. ICAC considered that the right to privacy is not negated by the office of 
a senior public service executive. 
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Legislation of the United States of America requires candidates and holders of some 
official positions to disclose certain information concerning their income and property in 
two thirds of its states. These statements are generally available to public inspection on 
request. 

9.5.5.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

9.5.5.3 Public Submissions 

Dr Michael Wood, at a Perth public hearing, considered that public servants should be 
subject to the same disclosure requirements as Members of Parliament: 

At the moment there are some requirements in the public service, the Public Sector 
Management Act 1994, which oblige the public servant to concentrate on the job the 
public servant is performing and not to have other interests. There are penalties 
associated with that. I think the only way though the public can be sure is if the 
declarations are public and publicly available. lt is difficult if ministers are going to be 
expected to do one thing - declare publicly= and the people who advise them, senior 
public servants, consultants, and others, are subject to a lesser regime. 

At the Perth public seminar, the Hon. Jeff Carr considered that public access is 
unnecessary as public servants are responsible to a senior officer, and disclosure should be 
private: 

It is different for career public servants, statutory committee and board members, council 
officers, consultants and advisers. They are relevant to the discussion because they can 
either make decisions or influence decisions made by others as we see every week on 
Yes Minister. However, they are where they are by appointment and are therefore 
accountable firstly to the appointing authority= that is, their accountability to the public 
is indirect. It is the appointing authority and ultimately a minister who is accountable to 
the public. 

From this distinction l conclude that declarations made by appointees both by annual 
register and by specific declaration need only be revealed to a limited authority such as 
the minister or the public service commissioner or the auditor-general or the council in 
the case of local government. 

In his written submission, Mr Allan Skinner agreed: 

...this type of disclosure should be kept confidential as already provided for in the 
Commonwealth public sector. 
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While I would advocate a full and detailed disclosure of all interests by a process of 
annual registration, I am firmly of the belief that this complete Register listing all private 
interests ( direct and indirect) should be treated in the strictest confidence by the relevant 
'superior officer' to whom it is entrusted, to protect the privacy of not only the Officer 
concerned but all other second and third parties involved by association. The information 
contained in the Register should not be made available for public scrutiny except in 
exceptional circumstances such as an official investigation into improper or criminal 
conduct. 

Mr Peter Rosendorff, in his written submission, considered that privacy was relevant to 
members of government boards: 

Their interests and those of their family need to be known. However this information 
should be on a need-to-know-basis. 

I would suggest the information is provided to the Minister as he/she is responsible for 
the running of those boards. 

At a Perth public hearing, Mr Barry Mac Kinnon was not in favour of disclosure by public 
servants, but argued that if it did occur it should remain private: 

I don't believe they [senior public servants] should disclose their interests at all, 
certainly not publicly. I don't think outside the ministry that there is a need to. Perhaps 
there is a need for them to have some private disclosure, and certainly there's guidelines 
and rules in place now but they are not elected officials ... they have got quite enormous 
powers but I don't believe it still should be public. I think if there is any disclosure it 
should be a private disclosure with proper supervision of that disclosure where people 
can actually make the checks, but I wouldn't support a public disclosure of a public 
servant's interests. I don't think that's reasonable nor fair, and I don't think it is expected 
either. 

Senator Andrew Murray, for the Australian Democrats, favoured a balanced approach 
between private and public disclosure and at a Perth public hearing said: 

We have recommended that elected local government officials should be subject to the 
same disclosure regime as MPs, but employees in the public service should have mostly 
private and minimal public disclosure. It's obviously not right that employees of the 
government and local government have as much public disclosure, but we believe their 
private disclosure should be very extensive. 

... we do recommend that there should be two registers for the annual disclosure: one 
which is public which has to be declared, and one which is private. It may be that the 
Auditor General or the Act would require that the private register show value whereas 
the public register might merely show interest. ft might say you have a share in a 
company, the Auditor General might want to know if that is a controlling share and what 
the value is, but those things I think are best worked out on the basis of best Australian 
practice. 

294 



Commission on Government Report No. 4 
July 1996 

Dr Elizabeth Constable MLA, at a Perth public hearing, said: 

I suppose I can see a difference in the public's right to know about elected officials and 
the public's right to know about the pecuniary interests or whatever of a senior person in 
the public sector. 

At a Perth public hearing, Mr Gerard Carney, Associate Professor of Law, Bond 
University, stated a case against public access: 

But I think that there is clearly a difference between those who are elected officials, in 
whom power is directly vested by the people and those who are public officials 
appointed by the government, and for that reason r think the public disclosure of their 
interests is not required and it is a matter which therefore depends upon some 
independent body, or the minister in charge of the department, to monitor carefully. 

9.5.5.4 Analysis 

The purpose of disclosure is to ensure that the administration and implementation of 
government policy is carried out impartially and independently from the personal interests 
of those charged with these tasks. Senior public officials are not ultimately accountable for 
government policy. That is the responsibility of elected Members of Parliament, and they 
are governed by separate disclosure rules which ensure that policy development is not 
influenced or subverted by their private interests. As senior public officials are directly 
responsible to the appropriate minister, the public should not have access to the disclosure 
statements of these officials. 

9.5.5.5 Recommendation 

1. Access to disclosure statements of senior public officials, members 
of boards and senior officers of government business enterprises, 
and members and senior officers of statutory authorities, should be 
restricted to: 

(a) the responsible minister; 

(b) the chief executive officer of the department or agency; and 

(c) the Public Sector Standards Commission. 
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9.5.6 ADMINISTRATION OF THE DISCLOSURE SCHEME 

9.5.6.J Issues for Consideration 

Disclosure statements can either be held by a single central body or by each department or 
agency. Centrally lodging all returns and disclosures has the advantage of consistency in 
the interpretation of whether or not public officials have a conflict of interest, and 
separates the process from the interests of public officials and their departments. 
Individual departments and agencies may require disclosure of different interests, as well 
as different conflict resolution mechanisms. This would necessitate individual departments 
or agencies retaining the disclosure statements of their officers. 

In Western Australia public officials make disclosures to their superior officers. The chief 
executive officer of the department or agency is informed of the disclosure and they 
determine whether a real or potential conflict of interest exists and how it should be 
resolved. Chief executive officers disclose to their responsible minister. 

The situation is similar for Commonwealth and Australian Capital Territory public 
officials. This is similar in South Australia except that directors of statutory corporations 
are required by the South Australian Public Corporations Act 1993 to disclose to the 
board of the corporation, who must report details of those interests to the responsible 
minister. In New South Wales, copies of disclosure statements by ministerial staff are 
retained by the minister's chief of staff and the Public Employment Office. 

Queensland chief executive officers (CEOs) are required by their 1988 Code of Conduct 
to register their relevant pecuniary interests with the Public Sector Management 
Commission. Other public sector agencies are able to set their own registration 
requirements, and CEOs may determine which officers should register their personal 
interests. 

9.5.6.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

9.5.6.3 Public Submissions 

Mr Des Pearson, the Auditor General, was in favour of the present system of 
administration, in his written submission: 

In the interests of ensuring the highest standards of public accountability, it would be 
appropriate for senior public servants (such as CEOs), members and senior officers of 
statutory authorities and state owned companies and their immediate families to publicly 
declare all their pecuniary and non-pecuniary interests ... The strongest possible 
requirements for disclosure would serve as a reminder to those aspiring to such office of 
the seriousness of their responsibi I ities. 
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The Hon. Jeff Carr argued, at the Perth public seminar, that a minister or parliamentary 
committee should supervise the register of interests for public servants: 

... I believe that senior public servants, council officers, members of statutory 
committees and boards, consultants and advisers should be required to register their 
interests annually and to declare any specific interests but not necessarily to do this 
publicly. Rather, they should declare them to an overseeing agent such as their minister 
or a special committee created for the purpose or the Auditor General or the council in 
the case of local government. 

In his written submission, Mr Peter Rosendorff considered that an independent body 
responsible only to Parliament should undertake this task: 

The question of whom is to monitor these activities and impose penalties is a vexed one 
which may mean establishing a totally independent office similar to the Ombudsman... 
The person heading up the office must be responsible only to Parliament, but its 
activities should be open to scrutiny. 

In a written submission, Senator Andrew Murray, for the Australian Democrats, 
considered that the Commissioner for Public Sector Standards should be responsible for 
enforcing the disclosure scheme for senior public officials. 

At a Perth public hearing, Dr Michael Wood was also in favour of this solution: 

I favour one point for registration and suggest to your Commission that the role of a 
Commissioner for Public Sector Standards might be assessed to see whether it is 
appropriate that registration be undertaken through that office which has responsibilities 
independent of government and to the Parliament. It has been suggested in some places, I 
believe, that the Auditor General might take on the function. Not all interests are 
pecuniary and I think the Auditor General has enough of a core role to focus on as it is. 

9.5.6.4 Analysis 

The establishment of a register of interests requires a single body to be responsible for that 
register. That authority should receive the statements, store them in a single register, 
ensure they are regularly updated, and restrict access to the proper personnel. The Public 
Sector Standards Commission is the most appropriate body to undertake this task. 

9.5.6.5 Recommendation 

1. The Public Sector Standards Commission should be responsible for 
maintaining and annually updating the register of interests for senior 
public officials, members of boards and senior officers of 
government business enterprises, and members and senior officers 
of statutory authorities. 
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9.5.7 CONSEQUENCES OF DISCLOSURE 

9.5.7.1 Issues for Consideration 

Following disclosure of an interest which may, or may appear to, conflict with their 
professional duties, a public official in Western Australia is required, under Circular to 
ChiefExecutive Officers No. 9 of 1991, to resolve the conflict of interest by: 

• a transfer to other duties; 

• divesting themselves of the interest which is causing the conflict; or 

• resigning from their public office. 

Divestment does not mean transfer of those interests to an associated person. 

Similar options face public officials in other Australian states. In Canada, on appointment, 
officers are required to arrange their private affairs to prevent real or potential conflicts of 
interest from arising. Employees are not permitted to have private interests that would be 
affected by the government actions in which they participate. This generally requires 
divestment of conflicting interests, depending upon the specific responsibilities of the 
employee and the value of the interests involved. 

9.5.7.2 Actions to Date 

There has been no action taken since the WA Royal Commission reported in 1992. 

9.5.7.3 Public Submissions 

Dr Elizabeth Constable MLA, summed up the general feeling when she said, at a Perth 
public hearing: 

I think senior public servants have entered public life. I don't think every teacher in the 
Education Department or every person employed in the Main Roads, fall into the same 
situation but a senior public servant who is making very important decisions that affect 
the community, affect the spending of the community's money, if they have a conflict of 
interest then I don't think they should be involved in making those decisions. 

Whether they then declare they should somehow have to declare their interest and 
withdraw from that. 

9.5.7.4 Analysis 

The present method for dealing with conflicts of interest of senior public officials, senior 
officers of government business enterprises and senior officers of statutory authorities 
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would appear to be satisfactory. The outcome depends upon the specific circumstances of 
the conflict ofinterest. 

9.5.7.5 Recommendation 

1. The present arrangements in the Public Service Code of Conduct for 
dealing with a conflict of interest of senior public officials, senior 
officers of government business enterprises and senior officers of 
statutory authorities, are adequate and should be retained. 
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