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CHAPTER 1 INTRODUCTION

1.1 THE COMMISSION ON GOVERNMENT

1.1.1 Establishment

The Commission on Government (COG) was established in response to a recommendation
made by the Royal Commission into the Commercial Activities of Government and Other
Matters (WA Royal Commission). COG was to inquire into and report upon a range of
issues which had emerged during the  WA Royal Commission’s investigations.

The Commission on Government Act 1994 was passed by the Western Australian
Parliament in 1994 and the Commission, comprising a full time chairman and four part
time commissioners, was appointed in November 1994. The Commissioners are:

Mr J F Gregor (Chairperson)
Mrs Anne Conti
Mr Reg Dawson AM
Dr Frank Harman
Dr Campbell Sharman

The Commission is an independent body which can carry out its assignment in any
manner it thinks fit. However, it is answerable to a Parliamentary Committee for the
administration of its functions.

1.1.2 Function

The Commission’s function is to inquire into 24 specified matters (listed at the end of this
chapter), which are a schedule to the Act, and to report on them to Parliament and the
Premier.

Additionally, the Commission may elect to inquire into any other matters it considers
relevant to preventing corrupt, illegal or improper conduct by public officials.

1.1.3 Public Involvement and Openness

In conducting its inquiries, the Commission is required to consult and act openly. All
written submissions made to the Commission are scanned by computer. Oral submissions
and statements made at seminars are transcribed. All this material  immediately becomes
part of our public record. It can be viewed by any interested persons at the Commission’s
offices, via electronic mail or by contacting any public library in Western Australia.
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Those with modem-equipped computers can contact COG’s bulletin board on
(09)328 9608 and send messages to us using our Internet address: COG@fujitech.com.au.

There are public access computer terminals at COG headquarters and facilities to help
people prepare written and oral submissions.

The Battye Library, the Parliamentary Library and The West Australian newspaper have
direct computer access to the Commission’s database.

1.2 THE CONDUCT OF THE INQUIRY

The Commission decided from the outset that a wide variety of measures should be taken
to ensure extensive public involvement. This was seen as critical to its success in
achieving the tasks set by Parliament. The widest range of information and opinion should
be available to the Commission and there should be wide public understanding of the
Commission’s task and the important matters under investigation. Without such public
understanding, the Commission’s ability to generate public debate on the critical issues
before it would be limited. The lasting value of the Commission’s work will be measured
by public awareness about the inquiry matters. Informed public debate on these matters
forms the basis for effective reform.

This commitment to broad public involvement has guided the Commission in the
organisation of its work and in the conduct of inquiries into each specified matter.

1.2.1 Specified Matter Groups

The specified matters have been grouped into four broadly related topic areas (Table 1.1):

• Parliamentary Matters
• Electoral Matters
• Statutory Officials
• Public Administration

There is a project team, headed by a project leader for each topic group. The project
leaders are responsible for research, preparing discussion papers, participating in seminars,
analysing public submissions and assisting the Commission with the production of reports.
The project leaders are supported by qualified research staff and use outside sources of
expert advice, consultants and the Commission’s legal advisers.

1.2.2 The Phases of the Inquiry

The Commission is addressing the specified matters in four phases. Each phase will
include matters from more than one topic group. The phases indicate the priority order in
which the Commission will proceed (Table 1.1).
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               TEAM

PHASE

PARLIAMENTARY
MATTERS

ELECTORAL
MATTERS

STATUTORY
AUTHORITIES

PUBLIC
ADMINISTRATION

1
19
PARLIAMENTARY
PRIVILEGE ACT 1891

15
ELECTORAL SYSTEM
FOR
REPRESENTATION IN
THE LEGISLATIVE
OCUNCIL

3
OPERATION &
ADEQUACY OF THE
FAAA

1
SECRECY LAWS OF
THE STATE

16
ELECTORAL SYSTEM
FOR
REPRESENTATION IN
THE LEGISLATIVE
ASSEMBLY

6
LEGISLATION
GOVERNING
FUNCTIONS OF AG

2
OPERATION OF
CABINET SECRECY

2
17
(EST COM & PAC)
PARLIAMENTARY
COMMITTEES

20
DISCLOSURE OF
POLITICAL
DONATIONS AND
CONTRIBUTIONS

11
WHISTLEBLOWING
COMPLAINTS

9
ESTABLISHMENT OF
AN INDEPENDENT
ARCHIVES
AUTHORITY

18
RIGHT OF THE PUBLIC
TO MAKE
REPRESENTATIONS
ON LEGISLATIVE
MEASURES

21
DISCLOSURE OF
ELECTORAL
EXPENDITURE

13
ROLE, POWERS &
FUNCTIONS OF THE
OCC

3
14 (FAAA)
SECURING FINANCIAL
INDEPENDENCE OF
PARLIAMENT

22
CARETAKER GOVTS &
MGMT PRIOR TO
ELECTIONS

7
NECESSITY &
FRAMEWORK FOR
LEGISLATION
GOVERNING
STATE-OWNED
COMPANIES
INCLUDING THE ROLE,
FUNCTION AND
JURISDICATION OF
THE OMBUDSMAN

10
STANDARDS OF
CONDUCT EXPECTED
OF ALL PUBLIC
OFFICIALS

23
REGULATING GOVT
ADVERTISING &
TRAVEL DURING AN
ELECTION PERIOD

4
24
PROCESS BY WHICH
CONSTITUTIONAL
LAWS MAY BE
CHANGED

4
ORGANISATION, ROLE
& FUNCTIONS OF
MEDIA SECRETARIES

5
FUNCTION & TERMS
OF REF OF THE AAT

8
APPOINTMENT OF
OFFICERS EMPLOYED
IN THE PUBLIC
SECTOR TO BOARDS
AND COMMITTEES

12
REGISTER PECUNIARY
AND OTHER
INTERESTS OF
MEMBERS OF
PARLIAMENT, ETC.

Table 1.1  Specified Matters Categorised by Project Teams and Phases

AAT : ADMINISTRATIVE APPEALS TRIBUNAL
EST COM: ESTIMATES COMMITTEE
OCC: OFFICIAL CORRUPTION COMMISSION

AG: AUDITOR GENERAL
FAAA : FINANCIAL ADMINISTRATION & AUDIT ACT
PAC: PUBLIC ACCOUNTS COMMITTEE
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1.2.3 The Stages of Inquiry Into Each Specified Matter

For each of the 24 specified matters there will be:

• A published discussion paper setting out the important issues for consideration.
Some matters may be combined into one paper. There are one-page key point
summaries for each paper. The discussion papers and summaries are available at any
public library throughout Western Australia.

• An announcement about the discussion paper and the scheduled date, time and venue
for public seminars and formal hearings for that matter.

• Direct mailing of discussion papers to people listed the Commission’s database, who
expressed continuing interest in our inquiries.

• An invitation to the public to make written submissions.

• Encouragement of public debate by hearings, seminars and conferences. The
Commission and its staff  participate in these seminars and conferences.

• Preparation and submission of a final report on the matter.

Apart from the four metropolitan public seminars held in the Alexander Library Theatre,
there were a further 20 held in regional centres (Table 1.2). The Commission’s program
will be widely advertised in both the metropolitan and non-metropolitan news outlets
(print media and radio) to encourage people to participate.

There is a critical path schedule showing how the work program will proceed. It also gives
a broad indication of when future discussion papers will be issued and when public
hearings are expected to be held for particular matters. The schedule was sent to all public
libraries for display.

The Commission will submit reports to the Parliamentary Committee and Premier at the
end of each phase, for the topics covered in that phase. The reports will be made public
after they are tabled in Parliament.

Table 1.2 - Regional Seminars - Phase 1

GERALDTON Date: Thursday 25 May 1995
Time: 7.30pm
Venue: Civic Centre, Cathedral Avenue, Geraldton
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TAMBELLUP Date: Monday 29 May 1995
Time: 4.00pm
Venue: Tambellup Shire Hall, Tambellup

ALBANY Date: Tuesday 30 May 1995
Time: 7.30pm
Venue: Albany Town Hall, York Street, Albany

COLLIE Date: Wednesday 31 May 1995
Time: 1.00pm
Venue: Shire of Collie Council Chambers

Throssel Street, Collie

BUNBURY Date: Wednesday 31 May 1995
Time: 7.30pm
Venue: West Ballroom, Lord Forrest Hotel

Symmons Street, Bunbury

HARVEY Date: Thursday 1 June 1995
Time: 9.30am
Venue: Ambulance Hall, Uduc Street,  Harvey

MERREDIN Date: Tuesday 6 June 1995
Time: 7.30pm
Venue: Palm Lounge, Oasis Hotel,

Great Eastern Highway, Merredin

NORTHAM Date: Wednesday 7 June 1995
Time: 1.00pm
Venue: Lesser Hall, Wellington Street, Northam

KALGOORLIE-BOULDER Date: Thursday, 8 June 1995
Time: 7.30pm
Venue: Banquet Room, Kalgoorlie Town Hall,

Cnr Hannan & Wilson Streets, Kalgoorlie

KARRATHA Date: Tuesday, 13 June 1995
Time: 7.30pm
Venue: Shire of Roebourne Council Chambers,

Welcome Road, Karratha
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KARRATHA Soroptimist International Karratha
Specifically targeting women and youth
Date: Wednesday, 14 June 1995
Time: 9.30am - 11.30am
Venue: Frontier Services Hall, 72 Padbury Way,

Karratha

MANDURAH Date: Wednesday, 14 June 1995
Time: 7.30pm
Venue: Tuckey Room, Council Administration Centre,

Mandurah Terrace, Mandurah

PORT HEDLAND Date: Thursday, 15 June 1995
Time: 7.30pm
Venue: Gratwick Hall, Civic Centre, McGregor Street,

Port Hedland

BROOME Date: Tuesday, 20 June 1995
Time: 7.30pm
Venue: Broome Civic Centre, Hamersley Street,

Broome

DERBY Date: Wednesday, 21 June 1995
Time: 4.00pm
Venue: Function Room, King Sound Resort Hotel,

Loch Street, Derby

KUNUNURRA Date: Thursday, 22 June 1995
Time: 7.30pm
Venue: Quality Inn Kununurra

Cnr Duncan Highway & Messmate Way,
Kununurra

ESPERANCE Date: Tuesday, 27 June 1995
Time: 1.00pm
Venue: Esperance Senior Citizens Centre, Forest Street,

Esperance

MOORA Date: Thursday, 29 June 1995
Time: 7.30pm
Venue: Ballet Room, Moora Recreation Centre,

Roberts Street, Moora
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MARGARET RIVER Date: Wednesday, 5 July 1995
Time: 4.00pm
Venue: Shire of Augusta - Margaret River

Council Chambers, Townview Terrace
Margaret River

PEMBERTON Date: Thursday, 6 July 1995
Time: 5.00pm
Venue: Pemberton Community Centre, Club Street,

Pemberton

1.2.3.1 Involving the Public Throughout the State

The Commission has devoted considerable effort to a statewide public awareness
campaign. The objects are to gain the broadest range of fact and opinion on the matters
under investigation and to publicise the Commission’s work to enhance public awareness
of the issues. The campaign included extensive advertising in metropolitan and country
newspapers at various stages during the inquiry and regular briefing of the news media.
Public and private radio networks covering the entire State participated actively,
particularly in remote regions to publicise the Commission and the issues under review.
The theme of such publicity was always focussed on the need for public involvement. We
drew attention to the opportunities for any person to gain information from the
Commission and to contribute to its inquiries.

The Commission prepared pamphlets for wide distribution summarising its role and the
scope of its inquiries. There are also free background and discussion papers for anyone
who requested them by mail, facsimile or telephone. At the time of writing this Report,
approximately two thousand names are on the Commission’s database for discussion
paper distribution.

Given the size of the State and the population concentration in Perth, it was especially
important to contact people living in remote areas. In addition to holding public hearings
and seminars in a number of country districts (Table 1.2), the Commission wrote to every
local council in Western Australia, inviting them to make submissions and host public
seminars. Advertisements were placed in every non-metropolitan newspaper throughout
the State. People living in regional centres or in remote areas can call the Commission for
the cost of a local call on 1 800 622 054.

1.2.3.2 Discussion Papers

We see discussion papers as a key element in encouraging public participation and
creating public awareness of the issues. Each paper deals with a specified matter (or two
matters if the subjects are linked). The aim is to produce a concise survey of important
issues associated with each matter and to give basic information on the topic, an indication
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of the current state of law and practice in Western Australia, the likely points of debate
and sources of further information. The discussion papers are each about 7,000 words in
length and designed for easy reading. Key issues are highlighted. The papers are
distributed without charge to any person or organisation requesting them.

1.2.3.3 Public Seminars

We have found the public seminar to be an effective way to involve the general public in
our inquiries and canvass a wide cross section of opinion. All public seminars were
recorded and the proceedings transcribed on to our public database. The Commission’s
professional staff participated in the seminars, responded to requests for further
information and analysed the transcripts of statements made by participants.

1.2.3.4 Submissions

Our main objective in issuing discussion papers and key point summary sheets is to
encourage people and organisations to make written submissions to us about their views
on our inquiry matters. This approach proved successful, generating many submissions.
These varied from one-page hand-written letters to extensive multi-page documents. In all
cases, the submissions were analysed by our research staff and summarised. Every
submission has a unique identifying number in our database. They can be read by any
member of the public and copies made if required. The Commission keeps a running index
of all submission numbers and the names of those who made them.

1.2.3.5 Hearings

The Commission held formal public hearings for the seven specified matters considered in
Phase 1 (Table 1.3). These took place in the Hearing Room, 6th floor, May Holman
Centre during May 1995. Based on the quality and relevance of written submissions
received, the Commission invited the authors to appear at our hearings to amplify or
explain their submission and to allow us to ask questions of them. Again, all hearings were
recorded, converted into transcripts and added to our public database.

While we considered that the persons and organisations invited to appear at our public
hearings had made significant contributions to our inquiries, the Commission has treated
all oral and written material made available to us on an equal footing. Whether material
came from comments made orally at a public seminar, a written submission or
presentations made at a formal hearing, we assessed it for quality and relevance. If we
believed material to be pertinent and to illustrate issues we were considering, it has been
included on its merits in our report, regardless of how it came to us. If the same point was
made repeatedly by the public, we have tried to use the most accurate and representative
example quotation in our report.
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SPECIFIED MATTERS 1 AND 2
SECRECY LAWS &
CABINET SECRECY

SPECIFIED MATTERS 3 AND 6
FAAA & AUDITOR GENERAL

SPECIFIED MATTERS 15 & 16
ELECTORAL SYSTEMS

SPECIFIED MATT E
PARLIAMENTARY PR I

Dr Geoff Gallop MLA
Deputy Leader of the Opposition

Mr D Figliomeni
General Manager
Bunbury Port Authority

Dr Geoff Gallop MLA
Deputy Leader of the Opposition

Associate Professor Allan Peac
Curtin University

Professor Martyn Webb Mr Jack Evans
Mr Andrew Murray
Australian Democrats in Western Australia

Mr Stephen Smith MHR
Federal Member for Perth

Mr RKF Davis

Mr Roger Williams
Valuer General

Mr Steve Gooden, State President
Mr Ray Smith, Immediate Past President
Mr Colin Murphy, Public Sector Accounts
Australian Society of CPAs WA Division

Mr Jack Evans &
Mr Andrew Murray
Australian Democrats in Western Australia

Mr R Strickland

Ms Maria Harris &
Mr Shawn Boyle
President & Executive Director
Council of Social Service of WA

Mr Murray Montgomery MLC
Member for the South West Region

Associate Professor Harry Phillips
Edith Cowan University

Associate Professor Patrick O'B
University of Western Australia

Mr Bevan Lawrence
Convener
People for Fair and Open Government

Mrs Yvonne Henderson MLA
Member for Thornlie

Mr Douglas Coates Associate Professor David Blac
Curtin University

Commissioner Bronwyn Keighley-Gerardy
Information Commissioner

Mr Max Trenorden MLA
Member for Avon

Mr G Hawkes Mr Jack Evans &
Mr Andrew Murray
Australian Democrats in Weste

Mr Chris Smyth &
Mr Martin Saxon
Branch Secretary and Council Member
Media, Entertainment & Arts Alliance

Mr Des Pearson
Auditor General

Hon John Cowdell MLC
Member for South West Region

Mr David Linck

Table 1.3     Public Hearings - Phase 1
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SPECIFIED MATTERS 1 AND 2
SECRECY LAWS &
CABINET SECRECY

SPECIFIED MATTERS 3 AND 6
FAAA & AUDITOR GENERAL

SPECIFIED MATTERS 15 & 16
ELECTORAL SYSTEMS

SPECIFIED MATT E
PARLIAMENTARY PR I

Mr Jack Evans &
Mr Andrew Murray
Australian Democrats in Western Australia

Mr A E Tonks Mr Jeremy Buxton Hon Clive Griffiths MLC
President
Legislative Council

Mr Laurie Marquet
Clerk of the Legislative Counci

Mr Robert Eadie
Parliamentary Commissioner for
Administrative Investigations
(Ombudsman)

Mr Keith Lingard
Stanton and Partners

Dr David Honey
State President
Liberal Party of Australia (WA Division)
Inc.

Mr David Clements Mrs Kerry Sanderson
General Manager
Fremantle Port Authority

Mr John Taplin
Electoral Reform Society of WA

Mr Peter Weygers &
Ms Barbara Campbell
President and Secretary
Civil Liberties Council of WA

Mr Les McCarrey Mr Dexter Davies
President
National Party of Australia WA

Mr Patrick O'Brien

Mr A J O'Connor
Fisheries Department

Mr Tony Cooke
Ms Stephanie Mayman
Trades and Labour Council of WA

Associate Professor David Black
Curtin University

Mr Des Pearson
Auditor General

Mr Cedric Wyatt
CEO, Aboriginal Affairs Department

Ms Audrey Hine Mr Douglas Tyler
Director of Financial Management
Department of Treasury
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1.2.3.6 Preparing the Report

The Commission gathered material from many sources, including Australian and
international published literature, interviews with appropriate experts and discussions with
opinion leaders in the community. This was added to information from the transcripts of
public seminar and hearings, and written submissions. Our research staff, assisted by our
legal advisers, conducted careful appraisals of existing statutes and the common law
applicable to the inquiry matters. We collected and analysed relevant reports from
previous committees of inquiry dealing with or touching upon the issues involved with
COG’s specified matters. All of this material was assembled, critically analysed and given
due consideration in formulating our conclusions and, in some cases, for inclusion as
extracts in this Report.

1.3 PARLIAMENTARY COMMITTEE

The Commission on Government Act established a standing committee of Parliament
comprising five members from each House. The Committee oversees COG’s
administration, approves the appointment of commissioners, receives the Commission’s
reports and acts as the link between the Commission and Parliament.

The Committee comprises:

Chairperson Mr Rob Johnson MLA
Legislative Council Hon John Cowdell MLC

Hon Barry House MLC
Hon Murray Montgomery MLC
Hon Mark Nevill MLC
Hon Murray Nixon MLC

Legislative Assembly Dr Geoff Gallop MLA
Mr Larry Graham MLA
Mr Ian Osborne MLA
Mr Max Trenorden MLA

1.4 REPORTING

The Commission on Government Act 1994 requires the Commission to report to the
Parliamentary Committee and the Premier  ‘... at such time or times as it thinks
expedient ...’ (s. 7(1)).

This Report is the first of five the Commission will produce. We decided soon after
starting that there should be a report produced on each of the four phases and a fifth report
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drawing together the findings of the previous four. Report number 5 will also address the
general question of preventing corrupt, illegal or improper conduct in the public sector in
this State and constitutional issues.

1.4.1 The Structure of Report Number 1

This Report presents the results of the Commission’s inquiries into seven of the twenty-
four specified matters referred to us. These are specified matters 1, 2, 3, 6, 15, 16 and 19.
Each is dealt with separately but, as can be seen from the Table of Contents, some are
linked. Specified matters 3 and 6, examining financial administration and audit issues,
have a common introductory chapter, as do matters 15 and 16 which deal with the
electoral systems for the Legislative Assembly and the Legislative Council.

Apart from introductory and general information, the substantive issues raised by each
specified matter are treated in a similar manner throughout, using the same headings.
These are:

• Issues for Consideration:   This section deals with the principles raised by the
issue and, where appropriate, conflicting views about how to resolve the matter
under discussion. It also considers such questions as the state of the law in
Western Australia, the experience of other jurisdictions, and the opinions of
relevant experts and inquiries.

• Actions to Date:   The Commission on Government Act 1994 requires the
Commission to consider whether a specified matter has already ‘... been
addressed adequately by legislative or administrative action ...’ (s. 6(1)). This
heading in the Report indicates whether any such action has been taken.
Generally, we refer only to actions taken since the reports of the WA Royal
Commission were published.

• Public Submissions:   This section summarises the information and range of
views expressed by interested organisations and members of the public who
made written submissions or participated in any of the public seminars or
hearings. Quotations are often used to illustrate the variety of views put to us.

• Analysis:   In this section, we summarise the relevant information and
argument relating to the issue under examination, provide a justification for
our recommendations and state our views.

• Recommendations: This section sets out the Commission’s recommendations
for the issue under consideration.



 35

Commission on Government Report No. 1
August 1995

Our recommendations appear in the body of the report next to the relevant text.
Additionally, all recommendations are listed together at the beginning of this Report.
These, with extracts from this Introduction, will be separately bound for the convenience
of those who do not wish to read the full Report.

1.4.2 Recommendations Bearing on Other Specified Matters

Many of the specified matters are linked because they raise common issues, or because a
recommendation made for one could have a bearing on another. Whenever this occurs we
have noted the fact in the text and, in some cases deferred making a recommendation in
this report until we have addressed a related specified matter in a later phase.

1.4.3 Appendices

The four appendices, one for each set of specified matters, contain references from
published literature, relevant statutes, legal cases cited and other data sources. Detailed
references to quotations appearing in text are grouped under the headings submissions or
transcripts. These are listed alphabetically by name of the organisation or person who
made the submission. Written submissions include the date and file number of the
document, while transcripts show the date and location of each hearing or seminar.
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SPECIFIED MATTERS

1. The secrecy laws of the State, both statutory and common law, as they apply to
information possessed by government, its officials and agencies.

2. The operation of Cabinet secrecy.

3. The operation and adequacy of the Financial Administration and Audit Act 1985
(particularly section 58C) with regard to providing Ministers, the Parliament and the
Auditor General with access to all information held by, or relating to undertakings or
commitments of, organizations in the public sector.

4. The organization, role and function of media secretaries of the government and its
agencies, and of the Government Media Office.

5. The functions and terms of reference of an Administrative Appeals Tribunal and its
relationship to the respective roles of the judiciary and the executive.

6. The legislation governing the functions of the Auditor General with regard to the
obligations of persons to answer any question put by the Auditor General and to
produce any relevant documents, notwithstanding that the answer or the information
may result in or tend towards self-incrimination.

7. The necessity and framework for legislation governing monitoring, control and
Parliamentary scrutiny of State-owned companies, trading enterprises, partnerships
and statutory authorities.

8. The appointment of officers employed in the public sector to Boards and
Committees with particular reference to Recommendation 16 in Part II of the Report
of the Royal Commission.

9. The terms that would be appropriate for legislation to establish a separate and
independent archives authority for the State.

10. The standards of conduct expected of all public officials for the purposes of -

(a) their formulation in codes of conduct; and
(b) determining what associated measures should be taken to facilitate adherence

to those standards.

11. The legislative and other measure that should be taken -

(a) to facilitate the making and the investigation of whistleblowing complaints;
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(b) to establish appropriate and effective protections for whistleblowers; and
(c) to accommodate any necessary protection for those against whom allegations

are made.

12. The registration of the pecuniary and other interests of members of Parliament,
ministers, senior public servants, members and senior officers of statutory authorities
and State-owned companies, and of other officials for whom registration in some
form may be appropriate given their official responsibilities.

13. The appropriate role, powers and functions of the Official Corruption Commission
for the prevention and exposure of impropriety or corruption within the public sector
with consideration given to the respective roles of other agencies and legislation.

14. The most effective means of securing the financial independence of Parliament so as
to enable Parliament to undertake its business.

15. The electoral system for representation in the Legislative Council.

16. The electoral system for representation in the Legislative Assembly.

17. The means best suited to be adopted by Parliament to bring the entire public sector
under its scrutiny and review, having regard particularly -

(a) to the use of parliamentary committees for the purpose;
(b) to question time; and
(c) to the manner in which the departments and agencies of government should be

required to report to Parliament.

18. The role of parliamentary committees on legislation including the accommodation of
the right of the public to make representations on legislative measures referred to
any such committee.

19. The operation of the Parliamentary Privileges Act 1891 with a view to permitting
proceedings in Parliament to be questioned in a court or like place while preserving
the principle of free speech in Parliament.

20. The disclosure of political donations and contributions.

21. The disclosure of electoral expenditure, and such other measures relating to political
finance as may enhance the integrity of the system of representative government.

22. The appropriate guidelines to be observed by caretaker governments in relation to
their conduct and management prior to elections.
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23. The desirability of regulating -

(a) government advertising during an election period; and
(b) travel by persons in or connected with the government during an election

period.

24. The adequacy of the processes by which the constitutional laws of the State may be
changed.
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CHAPTER 2 SECRECY LAWS OF THE STATE

2.1 ROYAL COMMISSION

The Western Australian Royal Commission into Commercial Activities of Government
and Other Matters (Royal Commission) highlighted the role of information as a key
accountability mechanism:

Openness in government is the indispensable prerequisite to accountability to the public.
It is a democratic imperative. (WA Royal Commission, 1992: II 2.1.3)

...information of, or about, government must be made optimally available or accessible to
the public ... Secrecy ... should not be the norm, with openness the exception. Rather, the
contrary must be the case. (WA Royal Commission, 1992: II 2.1.10)

While emphasising such open government considerations, the Royal Commission also
acknowledged that official secrecy often does have a necessary and proper place in the
scheme of government:

There can be justifiable reasons for government keeping certain information confidential.
Information about the personal affairs of citizens, about police intelligence and about
much of cabinet business are obvious examples. There are others ... (WA Royal
Commission, 1992: II 2.1.4)

In discussing the secrecy laws of the State the Royal Commission commented that these
laws ‘go far beyond what is justifiable in protecting the legitimate interests of government
and those dealing with government’ (WA Royal Commission, 1992: II 2.3.1).

Accordingly the Royal Commission recommended that:

The Commission on Government review the secrecy laws of this State, both statutory and
common law, as they apply to information possessed by government, its officials and
agencies. (WA Royal Commission, 1992: II 2.3.9)

The findings of the Royal Commission highlight problems with the effectiveness of
existing systems of public accountability. Democratic governance requires openness. Yet
as the Royal Commission itself pointed out: ‘To be a reality, open government must be a
habit, a cast of mind. It is an attitude which must be encouraged at all times’ (WA Royal
Commission, 1992: II 2.1.7).



Chapter 2
Secrecy Laws of the State

40

2.2 SECRECY VERSUS OPENNESS

It is frequently asserted that governments should be made more open to public scrutiny
and more accountable for their actions than has traditionally been the case. Unnecessary
government secrecy detracts from the ideals of openness, accountability and
responsibility. If the operations of government are conducted in secret it is difficult to
assess whether public officials have engaged in corrupt, illegal or improper conduct.

Information is an essential feature of democratic government. Without adequate
information, choices cannot be made and government cannot be properly scrutinised and
held accountable. The recent so called free speech cases handed down by the High Court
have recognised an implied right to free discourse on public affairs as being inherent in the
concept of representative democracy established under the Commonwealth Constitution
(Australian Capital Television v The Commonwealth (1992) 108 ALR 577, 593;
Nationwide News Pty Ltd v Wills (1992) 108 ALR 681; Theophanous v Herald & Weekly
Times Ltd (1994) 124 ALR 1); Stephens v West Australian Newspapers Ltd (1994) 124
ALR 80). Access to information would seem to be indispensable to the efficacy of such an
implied freedom of communication on public affairs.

It has been pointed out that ‘[a]s a general rule, government information should be
accessible by the people because it belongs to the people. This requires a change from the
traditional philosophy under which the government’s information was regarded by
government (and often by the people) as government property and none of the people’s
business. Government holds this information on behalf of the people of Australia and
should ensure that it is well maintained and managed’ (ALRC & ARC, 1995: 6). We note
the comments made by Mason J. (as he then was) in Commonwealth v John Fairfax &
Sons:

It is unacceptable in our democratic society that there should be a restraint on the
publication of information relating to government when the only vice of that information
is that it enables the public to discuss, review and criticize government action. ((1980) 32
ALR 485 at 493)

While recognising the need for access to information we appreciate that there is a greater
need, in certain circumstances, for information to be protected against disclosure.
Frequently, open government considerations must be limited by countervailing factors
such as the need to protect essential public interests and the private and business affairs of
individuals.

Ideally the law should aim to strike a satisfactory balance between the competing interests
of disclosure and non-disclosure. At any given time there is likely to be a difficulty in
reconciling the legitimate need for secrecy and the need for openness and accountability.

In weighing up such competing public interests we concur with the comments made by the
Royal Commission, which considered that:
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What needs to be emphasised, however, is that it is only the protection of important
public and private interests which can justify official secrecy ... (WA Royal Commission,
1992: II 2.3.7)

2.2.1 The Nature of Secrecy Laws

When we refer to the secrecy laws of the state we mean that body of law which imposes
some duty of confidentiality. Such duties derive from common law and statutory sources
and are a feature of all Australian jurisdictions.

Statutory secrecy provisions often appear in legislative instruments directed at the
protection of personal or commercially sensitive information obtained by government
from members of the public. Many also purport to regulate the flow of interagency
transfer of information. Often they act as a form of disciplinary measure to ensure that the
dissemination of government information to the public and other agencies is confined to
certain senior officials.

In addition to general statutory secrecy provisions, there are public service regulations and
administrative instructions which prohibit the disclosure by an official of any information
acquired in the course of his or her duties. In such instances these provisions are
specifically intended to regulate the conduct of public officials in the protection and
disclosure of official information.

There is also a wide body of common law which controls the disclosure of confidential
information which may overlap such statutory obligations. However, it is difficult to
define the scope of these common law duties and the protection they afford as the common
law evolves on a case by case basis and is generally subject to public interest
considerations.

We propose to discuss secrecy laws in more detail later in this Report, but as a preliminary
comment it can be concluded that Western Australia operates under a system of
discretionary secrecy. This is reflected in the large number of statutory secrecy provisions
which are currently in force and which are listed (see Table 2.1).

There are more than a hundred secrecy provisions listed, many of which confer wide
powers of discretion upon public officials to determine what should or should not be
released into the public domain. In addition to being criticised for conferring too much
discretionary power in the hands of public officials they are frequently criticised for being
drafted too widely. This was noted by the Royal Commission when commenting that such
provisions ‘... encourage the practice of “information paternalism” ... [and are] ... quite
opposed to any reasonable concept of open government’ (WA Royal Commission, 1992:
II 2.3.2).

Freedom of Information (FOI) legislation is now part of the fabric of public administration
in Western Australia. Statutory secrecy provisions would seem to be incompatible with,
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and possibly unnecessary, in an FOI access model which confers a statutory right of access
to information, qualified by certain exemptions. These exemptions are designed to protect
many of the interests which are purportedly protected by secrecy provisions. Accordingly,
a large part of this Report will be devoted to an analysis of certain aspects of the FOI
legislation currently in operation in Western Australia.

In determining whether information should be disclosed, FOI legislation and many
common law claims rely upon public interest tests. These tests are designed to balance the
competing interests in disclosure as opposed to secrecy. Generally, statutory secrecy
provisions are not qualified by such public interest tests.

Some discussion will be devoted to the usefulness of public interest tests generally. At the
outset, we wish to express our general approval of public interest tests and maintain that
the yardstick of the public interest should be central to any analysis of the legitimate scope
of secrecy laws. Whenever claims of secrecy are made it is important to ask whose
interests are sought to be protected and why. In many instances secrecy protects legitimate
interests of individuals as well as governments. In others, there is a clear conflict.
However, as Finn points out:

... it is the balance of public interest which should determine whose interest it is
appropriate to protect and in what manner. This may result in a given instance in
openness being given primacy over secrecy; in the interests of the individual citizen
prevailing over those of the government. What it does not do is give a prior and absolute
right to government to control the manner in which information in the hands of its
officials is used or disclosed by them. (undated: 23)

Many of the issues we will examine in relation to the secrecy laws of the State have links
with other specified matters that will be discussed in later phases of our inquiry. For
example, the Royal Commission saw a clear link between record keeping and
accountability. It considered that: ‘Proper record keeping ... is a prerequisite to effective
accountability. Without it, the end purpose of FOI legislation can be thwarted’ (WA Royal
Commission, 1992: II 4.3.2).

An examination of secrecy laws necessarily raises issues such as record keeping. Without
proper records there seems little point in providing for greater openness. In examining the
terms appropriate for legislation to establish a separate and independent archives
authority, which we are required to do when we deal with Specified Matter 9, it may be
useful to raise many of the issues dealt with in Specified Matter 1.

A number of the submissions we received in respect of Specified Matter 1 stated that
nothing short of wholesale constitutional reform was necessary to ensure an open and
accountable system of government.

Specified Matter 24, which requires an examination of the adequacy of the processes by
which the constitutional laws of the State may be changed, will consider wider issues of
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constitutional reform and the possible entrenchment of matters such as freedom of
information. To some extent, there may be overlap between these matters.

2.3 ACCESS TO INFORMATION

2.3.1 STATUTORY SECRECY PROVISIONS

2.3.1.1 Issues for Consideration

There are currently in force more than 100 Acts and regulations in Western Australia
which restrict the use which government departments and other public bodies may make
of the information they acquire in the course of their duties. Each of these provisions is,
therefore, a potential impediment to the free flow of public information.

It is apparent from glancing at these secrecy provisions that they exhibit a bewildering
diversity of formulae for imposing confidentiality and secrecy obligations. Some prohibit
disclosure in wide terms while others attempt to define more narrowly the categories of
information to be protected.

In the federal context secrecy provisions have been aptly described as ‘... the dog’s
breakfast of varying bits of legislation’ (Cwlth of Australia, House of Representatives
Standing Committee on Legal and Constitutional Affairs, 1992: 181).

While the majority of such provisions are said to protect personal and business
information of individuals, many go much further in their information protection. A
significant portion of the secrecy provisions provide an almost blanket prohibition with
the only exception being when disclosure is made ‘... in the performance of any function
or duty in relation to this Act.’ One commentator has referred to secrecy provisions
generally as being ‘an extreme case of legislative overkill’ (Eagles, 1983: 147).

The Business Franchise (Tobacco) Act 1975 is a useful example. As drafted, it imposes an
obligation of secrecy which reserves to the government wide, if not blanket control over
the public release of information and attempts to prohibit the unauthorised disclosure of
‘any information acquired respecting the affairs of any other person’ (s.5(2)).

Other features of this provision (and many others like it) are that it:

• covers anyone ‘who is or has been employed in the administration of’ the Act;
• purports to bind former employees;
• covers indirect as well as direct actions;
• expressly prohibits disclosure in court proceedings ‘except where it is necessary to

do so for the purpose of carrying into effect the provisions of this Act’; and
• prescribes a penalty of $10,000 for breach.
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Similar provisions can be found in the Gaming Commission Act 1987, Stamp Act 1921,
Liquor Licensing Act 1988, and the Transport Co-ordination Act 1966.

Because of the broad scope of the prohibitions contained in many provisions, there is
some difficulty for public servants in determining when disclosures are ‘in the
performance of any function or duty in relation to’ their enabling legislation.

While there may be legitimate interests which are protected by such secrecy provisions
they have been frequently criticised for being over inclusive in their information coverage
and imposing unrealistic demands upon public officials. Moreover, they would seem to
conflict with open government considerations and create a climate of secrecy within the
public sector.

Another criticism of these provisions is the absence of any public interest qualification
which would encourage whistleblowing. This would seem to be at odds with the common
law and FOI legislation, both of which do recognise public interest exceptions or tests. It
would also seem to conflict with the obligation of disclosure imposed upon certain
prescribed public officials under the Official Corruption Commission Act 1988 in respect
of possible corrupt or other criminal conduct described in that Act. The Act clearly
recognises that there are instances when disclosure of information may be justified in the
public interest.

It would seem that many of these provisions were drafted prior to FOI legislation, and in
an era when there were less public expectations of open government, and public officials
had fewer reporting lines of accountability. Another relevant factor is that the protection
which statutory secrecy provisions provide is generally not subject to any time limit or
sunset clause. Thus there is no recognition of the fact that sensitive material may lose its
sensitivity over a period of time.

Some secrecy provisions are more open to criticism than others in that they purport to
forbid disclosure in general terms without confining the information which is to be
protected. Even those that do provide some exception, do so in uncertain terms, leaving a
wide latitude to individual officers to decide when a disclosure falls within the lawful
authority or performance of duty exceptions.

There appears to be no consistency in these provisions with discrepancies in:

• the circumstances constituting exceptions to prohibitions on disclosure;
• the levels of penalty imposed;
• whether there is some exception for disclosure in the course of court proceedings;
• the effect of gaining the consent of the information supplier to disclosure; and
• whether the consent of a higher official is required.
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FOI legislation gives the public a statutory right of access to government information. It
would seem difficult to reconcile such a right with the requirement of non-disclosure
contained in the secrecy provisions listed. All FOI legislation recognises that it is in the
public interest that certain information should be exempt from disclosure. FOI exemptions
attempt to balance the competing public interests of openness against legitimate claims for
secrecy. There are presently fifteen exemptions in the WA FOI model which could
possibly be relied upon to protect confidential information which is currently protected by
a statutory secrecy provision(s).

2.3.1.2 Actions to Date

Since the Royal Commission we are not aware of any action in respect of statutory secrecy
provisions. From time to time additional provisions are enacted, repealed or amended, and
the list of Acts and regulations contained in Table 2.1 is only current up to the date
stipulated.

2.3.1.3 Public Submissions

Some of the legitimate interests which were frequently cited by those ministers and
department heads who responded to our correspondence, and who made formal
submissions arguing for the existing retention of such provisions, were the need for:

• adequate protection of information suppliers to ensure candid and frank disclosure;
• protection of sensitive government information; and
• proper regulation of the conduct of officials.

Overall, while many of the ministers who responded acknowledged that there were
inconsistencies in the secrecy obligations of such provisions and that they were wider than
necessary, most argued strongly for their retention at least in relation to the secrecy
provisions falling within their own portfolios.

The response from the general public expressed the need for a more open and accountable
system of government without specifically referring to the statutory secrecy provisions.

Typical of the correspondence received from the ministers and chief executive officers, is
that from Dr Gill, the Managing Director of the Water Authority, which stated:

The Water Authority Act 1984 (Section 20) contains secrecy provisions similar in effect
to those in other statutes. The general intention is to prevent an employee from disclosing
information gained in the performance of his or her duties in circumstances not directly
relating to those duties. It aims to preserve the privacy rights of individuals and to protect
the commercial interests of customers’ dealings with the Authority.
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Similar arguments were advanced in the submission from the State Taxation Department.
It considered:

The primary function of the secrecy provisions is to protect the civil rights of taxpayers
by ensuring that the confidentiality of any information obtained by the Department is
maintained ... the secrecy provisions are considered to be fully justified on that basis.

In this submission it was also noted that the Auditor General had commented upon the
barriers created by general statutory secrecy provisions of other government agencies, that
deny the State Taxation Department access to information (see Auditor General, 1994). It
was further pointed out that:

The secrecy provisions are by necessity, strictly interpreted and stringently applied by the
Department. However, in some cases, this places serious constraints on the efficient
administration of the taxing Act by preventing the transmission of complete information
to other Government Departments with which we interact ...

... The provisions also prevent officers from reporting suspected crimes to the authorities
thereby inadvertently protecting taxpayers involved in criminal activity. In this instance,
the provisions impinge on proper accountability to the public.

A need to confine the scope of many of the broad secrecy provisions was mentioned in
correspondence received from the Deputy Premier, the Hon. Hendy Cowan MLA:

In relation to the ‘standard’ secrecy provisions in the various Acts (other than the CASE
Act) within my portfolio, my view is that they should provide for secrecy in only tightly
restricted circumstances. Information that is genuinely ‘personal’ in nature should remain
confidential to all other than the individual or individuals concerned.

The over inclusive nature of the secrecy provisions contained in the Public Service
Regulations and Administrative Instructions was noted in correspondence received from
the Premier, the Hon. Richard Court MLA, who commented:

These broad provisions are clearly questionable in contemporary society and in view of
the findings of the Royal Commission which identified these particular provisions ... as
‘blanket’ provisions which are no longer ‘tolerable’.

These provisions do not particularly identify any legitimate interest, such as personal or
commercial information or matters affecting the security of the State. There is therefore
no identifiable public interest evident from the terms of the provisions themselves.

The submission from the Community and Public Sector Union/Civil Service Association
of WA (Inc.) highlighted the lack of any public interest qualification to most secrecy
provisions:

Today, there is a significant body of decision and dicta affirming that it can be in the
public interest to reveal information as to conduct, which, though not of itself wrongful,
threatens injury or danger to members of the public.
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An example of the public’s general call for more openness is expressed in the submission
from Mrs Barbara Campbell, who stated:

Government organisations should have to justify secrecy. It should not be automatically
granted without good reason.

Another member of the public, Mr Anderson, who attended the Derby public hearing,
made specific reference to the secrecy provisions:

It strikes me that all these secrecy provisions are a bit like a colander because a lot of
them seem to leak from one source or the other.

The Australian Democrats stated in their submission:

Secrecy does not have equal weight with openness. As a principle secrecy is well
subordinate to openness. The legitimacy of secrecy can only be reconciled with openness
if it is at all times regarded as an exception, necessary but most undesirable, and where its
use is not a habit, but is seriously constrained.

The possible incongruity between secrecy provisions and FOI legislation was raised by
many who made submissions. For example, in the submission from the Information
Commissioner, Ms Bronwyn Keighley-Gerardy, it was argued that secrecy provisions are
inconsistent with FOI legislation, and unnecessary in view of the numerous exemptions
contained in the FOI Act which are available to protect genuinely sensitive information.
Accordingly, she recommended that:

The existing secrecy provisions in various statutes in Western Australia be repealed and
replaced with a statutory framework containing principles for the collection, use and
distribution of data, including personal data, by government agencies.

Such sentiments are also found in correspondence from Mr G. Robertson, the Acting
Director General of Agriculture, which stated that ‘... the maintenance of “secrecy” and
“freedom” legislation is inconsistent’. Similarly, the Fremantle Port Authority, in its
submission, considered that:

The suggestion in the Discussion Paper that all legitimate interests could gain adequate
exemption under FOI provisions is considered to have merit provided the respective
obligations to secrecy can be satisfactorily covered and administered under a single piece
of legislation.

On the other hand a number of submissions and correspondence from ministers and
agencies, raised concerns as to whether the existing exemptions contained in the FOI Act
would afford sufficient protection if the secrecy provisions were repealed. One example of
such a submission was that from Legal Aid Western Australia, which highlighted
perceived deficiencies in FOI relating to the legal professional privilege exemption:
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It is our submission that if the existing secrecy provisions were to be repealed, or allowed
to lapse, the legitimate interest which they seek to protect would not be adequately
covered by freedom of information exemptions.

Similarly, the Attorney General, the Hon. Cheryl Edwardes MLA, pointed out in her
correspondence that many of the secrecy provisions operate to protect the unofficial
disclosure of information, whereas the FOI access provisions provide a regime for lawful
disclosure.

2.3.1.4 Analysis

In Part II of its Report, the Royal Commission recommended a review of the secrecy laws
of the State. It commented that such laws ‘... go far beyond what is justifiable in protecting
the legitimate interests of government and of those dealing with government’ (WA Royal
Commission, 1992: II 2.3.1). It also suggested that there should be:

• discussion on how best the legitimate need for secrecy can be achieved in view of
the calls for the public to be informed of the actions and purposes of government;
and

• greater clarity or precision in the area of official secrecy laws so that public officers
are made fully aware of their obligations (WA Royal Commission, 1992: II 2.3.10).

One commentator has noted that:

Secrecy provisions have never been reviewed as a single consistent subject matter in
Australia. Given the haphazard way in which these provisions have been enacted, and
their importance in regulating the flow of information within government and to the
public, such a review is now appropriate. (McGinness, 1990: 50)

To date most public debate about the reform of secrecy provisions in Australia and
overseas has been focused on the general secrecy provisions of Official Secrets
legislation in the United Kingdom and other Commonwealth countries, and on the Crimes
Act in Australia. (McGinness, 1990: 70-71)

In assessing whether the statutory provisions currently in force in Western Australia do go
beyond what is justified, we sought clarification from the responsible minister(s) on the
need for the retention of provisions. A similar review was conducted at the federal level in
1976 in preparation for the introduction of federal FOI legislation. A further federal
review was conducted in 1978 resulting in the repeal or amendment of a number of
secrecy provisions in federal statutory instruments.

The Commonwealth Attorney General’s Department has maintained a continuing interest
in reforming secrecy provisions in Commonwealth legislation. The following extract from
the Commonwealth Legislation Handbook reflects this in stating that:
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Careful consideration needs to be given to any proposals for secrecy provisions and to
changes to existing secrecy provisions, in the light of the Freedom of Information Act
1982. The general Government policy on making information available requires that
specific secrecy provisions in legislation should be no broader than is required for the
purposes for which they are enacted. (Cwlth of Australia, Department of Prime Minister
and Cabinet, 1983: 4.60)

The matter of protection of third party information by way of secrecy provisions has
recently been considered by the House of Representatives Standing Committee on Legal
and Constitutional Affairs (1995). In its report it points out that there are 150 secrecy
provisions in Commonwealth laws and more than 100 different statutes which contain one
or more such provisions. It highlighted various inconsistencies in these provisions:

The penalties of the specific secrecy provisions [statutes other than the Crimes Act] vary
greatly. For example, a breach of subsection 130(1) of the Health Insurance Act 1973
attracts a penalty of $500 while a breach of section 16 of the Income Tax Assessment Act
1936 carries a $10 000 fine or two years imprisonment or both. (1995: 88)

Additionally it questioned the adequacy of these secrecy provisions and concluded:

While some departments view the current penalties for the wrongful disclosure of
confidential information as adequate, the current piecemeal approach to protecting third
party information, as illustrated in the various specific secrecy provisions, suggests there
is a need for a more consistent approach to the protection of third party information. The
specific secrecy provisions have been influenced by a variety of philosophies and impose
varying penalties. They also protect information to varying extents and there are different
qualifications to the prohibitions on disclosure. (1995: 100)

The Committee identified two options for rationalising the existing secrecy provisions:
namely, consolidation or partial consolidation in the Commonwealth Crimes Act 1914. It
opted for partial consolidation and recommended that the Crimes Act should contain
provisions prohibiting the relevant conduct and provide penalties for such conduct. It
further considered that the description of the information protected should be defined by
reference to enactments contained in a schedule to the Crimes Act.

Having considered the findings of these reports and the public submissions on this issue,
we recognise that statutory secrecy provisions do protect legitimate interests such as the
privacy of information suppliers. On the other hand we are conscious of the possibility
that such provisions may impede the proper scrutiny of government actions and stifle the
free flow of information. Furthermore, we consider that there are more appropriate means
for protecting such interests. This point was noted in the recent inquiry by the House of
Representatives Standing Committee on Legal and Constitutional Affairs when it stated:

... secrecy provisions, which were originally developed to prevent the disclosure of
sensitive government information to the public, are not well suited to regulating the
exchange of sensitive information between agencies and should not be used for this
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purpose ... they are too inflexible to deal with changing government needs for the
legitimate transfer of information ... (1995: 61)

In view of the arguments asserting that FOI legislation alone may not be sufficient to
ensure that the privacy rights of information suppliers would be adequately protected if the
current secrecy provisions were to be repealed, we envisage the need for additional
privacy protection and have made separate recommendations in this regard.

In making a recommendation in respect of the statutory secrecy provisions currently in
force, we are concerned that there be some continuous mechanism for ensuring that such
provisions are not re-introduced by stealth, particularly in subordinate legislation. The
Senate Standing Committee on Constitutional and Legal Affairs in the late 1970s was
critical of what appeared to be a:

... fashionable contemporary drafting practice to insert in every new statute a standard
provision making it an offence for an official governed by the statute to disclose without
authorisation any information of which he has gained knowledge officially. (1979: 233)

It also noted that such provisions are often retained ‘more because of custom or habit than
because of necessity’ (1979: 233). While not wishing to make any specific
recommendation in this regard we note that it may be appropriate for us to reconsider this
issue when dealing with Specified Matter 18, as a parliamentary committee might be
thought suitable to perform such a monitoring role.

2.3.1.5 Recommendation

1. Existing statutory secrecy provisions should be repealed and the
freedom of information regime should be the governing legislation
for determining when information held by the government should not
be disclosed.

2.3.2 THE APPLICABILITY OF GENERAL STATUTORY PROVISIONS TO
THE GIVING OF EVIDENCE TO PARLIAMENT OR
PARLIAMENTARY COMMITTEES

2.3.2.1 Issues for Consideration

The extent to which secrecy provisions may impact adversely on the giving of evidence
before parliamentary committees was an issue which was raised in the course of our
research into this Specified Matter. There have been occasions when witnesses before
parliamentary inquiries have refused to give evidence because of a duty of confidentiality
imposed by a secrecy provision of a statute.
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The question arose before the Western Australian Standing Committee on Government
Agencies in October 1989, when the then Auditor General argued that a general secrecy
provision contained in his enabling legislation obliged him to refuse to answer the
Committee’s questions or produce documents. On that occasion, the advice of the Crown
Solicitor to the Auditor General was that the general power under s.4 of the Parliamentary
Privileges Act 1891 ‘... is subject to any relevant specific and later law. In particular it
must be subject to section 91 of the Financial Administration and Audit Act’ (Parliament
of WA, Standing Committee on Government Agencies, 1990: Appendix 8). Subsequently
a contrary legal opinion was provided to the effect that these statutory provisions do not
affect parliamentary privilege and have no application to inquiries by parliamentary
committees.

The question caused some agitation in the Senate during 1991 when members of the
National Crime Authority claimed that a general secrecy provision in the National Crime
Authority Act 1984 (Cwlth) prevented them providing evidence to a parliamentary
committee. They claimed that they could be prosecuted for providing information to the
committee. Conflicting legal opinions were also given as to the effect of such secrecy
provisions on the disclosure of information to a house of the Parliament or a parliamentary
committee.

The Clerk of the Senate takes the position that ‘... such provisions have no effect on the
powers of the Houses and their committees to conduct inquiries, and that general secrecy
provisions do not prevent committees seeking the information covered by such provisions
or persons who have that information providing it to committees’ (Evans, 1992: 35).

Many of the secrecy provisions listed in Table 2.1 are silent on the question and do not
contain language expressly indicating that Parliament intended to abrogate the powers of
the houses of Parliament and their committees. On the other hand there are secrecy
provisions, such as s.40 of the Education Service Providers (Full Fee Overseas Students)
Registration Act 1991 and s.11(3)(a)(b) of the Official Corruption Commission Act 1988
which expressly permit disclosure of information to parliament and its committees.

2.3.2.2 Actions to Date

Other than the instances which we have mentioned, we are unaware of any more recent
occasions when duties of confidentiality, imposed by general secrecy provisions, have
been relied upon by witnesses in refusing to give evidence before parliamentary inquiries.

2.3.2.3 Public Submissions

We received no public submissions on this issue as it was only during the course of our
research that this matter was raised. Despite this fact we consider that the issue is one
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which needs to be addressed by way of some clarification to the law.

2.3.2.4 Analysis

It is asserted that, in view of the powers and privileges of the houses of Parliament, it is
not necessary for secrecy provisions expressly to permit disclosure of information to
parliament and its committees. It is further argued that the mere enactment of such an
authorisation would not permit the conclusion to be drawn that Parliament does not
otherwise have the power to compel information.

The weight of judicial authority would suggest that the common law and custom of
parliament requires express language in a statute to limit the powers, privileges and
immunities of the houses of Parliament. Therefore it would seem that witnesses before
parliamentary committees must answer questions or provide documents relevant to a
committee’s inquiries, notwithstanding general secrecy provisions prohibiting disclosure,
or face a risk of being subjected to proceedings for contempt of Parliament.

Additionally, a witness who answers questions put to him or her, or produces documents
to a parliamentary committee, which would seem to constitute a breach of a general
statutory secrecy obligation, is not liable to prosecution.

We consider that although the common law and custom of Parliament suggest that the
powers of Parliament, including its committees, override any subsequent general statutory
secrecy provision, it would be preferable to put this situation beyond doubt.

2.3.2.5 Recommendation

1. The common law and custom of Parliament should be codified by
way of an amendment to the  Parliamentary Privileges Act 1891  to
provide that general statutory secrecy provisions do not limit the
powers, privileges and immunities of the houses of Parliament.

2.3.3 COMMON LAW

2.3.3.1 Issues for Consideration

While the law on the protection of confidential information is generally regulated by
statute, there are also common law and equitable remedies for the improper use of
confidential information.

Statutory and common law duties may at times overlap, as the courts have held that where
information has been provided pursuant to a statutory obligation, this does not preclude
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the application of the general law (Castrol Australia Pty Ltd v Emtech Associates Pty Ltd
(1980) 33 ALR 31,46). While there are a number of possible common law and equitable
actions which purport to protect confidential information, the most frequently relied upon
is an action for breach of confidence. The salient features of such an action have been
stated to be that:

A person who receives or acquires information in confidence cannot use or disclose that
information for any purpose other than that for which it was received or acquired without
the consent of the person or body from whom or on whose behalf it was received or
acquired, unless that use or disclosure (a) is authorised or required by law; or (b) is
justified in the public interest. (Finn, undated: 120)

In general, the action has most frequently been relied upon to protect the confidentiality of
the following types of information:

• trade secrets;
• artistic and literary confidences;
• information obtained in confidence by ministers or other public officials, the

disclosure of which would be contrary to the public interest; and
• personal confidences.

The courts have modified the scope of the protection afforded when claims are made by a
government for confidentiality in respect of its own secrets. The case law suggests that the
courts recognise that different policy considerations apply when a remedy is sought to
protect the privacy interests of individuals, rather than the commercial confidences of
governments.

This is stated by Justice Mason (as he then was) in Commonwealth of Australia v John
Fairfax & Sons Ltd:

The equitable principle has been fashioned to protect the personal, private and
proprietary interests of the citizen, not to protect the very different interest of the
executive government. It acts, or is supposed to act, not according to standards of private
interest, but in the public interest. This is not to say that Equity will not protect
information in the hands of the government, but it is to say that when Equity protects
government information it will look at the matter through different spectacles ...

Accordingly, the court will determine the government’s claim to confidentiality by
reference to the public interest. Unless disclosure is likely to injury [sic] the public
interest, it will not be protected. ((1980) 32 ALR 485 at 492-3)

Chief Justice Mason recently reaffirmed this different spectacles approach in Esso
Australia Resources Ltd and Others v Sidney James Plowman and Ors. In this recent
decision he stated that:
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The courts have consistently viewed governmental secrets differently from personal and
commercial secrets. As I stated in The Commonwealth of Australia v John Fairfax &
Sons Ltd., the judiciary must view the disclosure of governmental information ‘through
different spectacles’. This involves a reversal of the onus of proof: the government must
prove that the public interest demands non-disclosure. (unreported decision of the High
Court of Australia; CCA Sct of WA; FC 95/014; 7 April 1995 at 16)

The relationship between government and its citizens is considered by the courts to be so
different from the relationship which exists between private citizens, that the general laws
governing individual rights are not fully applicable where it is the government which is
seeking to enforce those rights. Governments act and are constitutionally required to act in
the public interest, rather than according to the more selfish standards of private interests.

2.3.3.2 Actions to Date

While recognising that the common law is fluid and constantly evolving, we are unaware
of any specific legislative attempts to modify or codify any of the common law secrecy
laws to which we have referred.

2.3.3.3 Public Submissions

We received few submissions on the adequacy or otherwise of common law secrecy laws.
While this may indicate a general acceptance of the common law duties of confidence, it is
more likely that it reflects a lack of knowledge about the existence and ambit of such
actions. This is consistent with the technicality of the subject, the uncertainties in these
laws and the limited nature of the protection which they afford.

Mr Lawrence, as convenor of ‘People for Fair and Open Government’ made the following
observations about the usefulness of the common law at a Perth public hearing:

... I see possibilities of just letting the common law evolve and getting rid of a lot of the
statute law and letting some of these matters bubble to the surface in the court process ...

... one possibility just getting rid of a lot of the statutory prohibitions and letting the
common law work out what it thinks is in the public interest. Of course it leaves all the
people in the firing line terribly confused but nonetheless the principles are there, aren’t
they? They are hard to apply but they are there ...

The submission received from the Community and Public Sector Union/Civil Service
Association of WA (Inc.) referred to Professor Finn’s work and concluded:

The common law has focused on the wider public interest. The rules of the common law
conflict with the public service secrecy provisions. This can produce the anomalous
consequence of the courts, on ‘public interest’ grounds, refusing to restrain the public
disclosure of information despite the fact that the disclosure would violate public service
legislation and the criminal law. The common law is more favourable to open
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government and to the use of the public interest in setting the boundaries of official
secrecy, than is the case under most statutory regimes subsisting in this country.

2.3.3.4 Analysis

Perhaps one of the greatest weaknesses of any common law cause of action is the
uncertainty which surrounds such a claim. The particular uncertainties surrounding the
law of breach of confidence have been well highlighted by various Reports and
Commissions (Great Brit., Committee on Privacy, 1972; Law Reform Commission
(Australia), 1983; Law Reform Commission of Western Australia, 1990; Parliament of
Victoria, Legal and Constitutional Committee, 1990).

In summary, the uncertainties which these reports have highlighted are:

• the ambit of the obligation of confidence;

• limitations upon the remedies available - especially in respect of claims made by
third parties;

• the application of the public interest exception in respect of governments’ claims for
confidentiality; and

• extending common law actions beyond the context of unauthorised use or disclosure
of information to aspects of information handling such as collection and security.

Because of such uncertainties, it has been suggested that the common law remedy should
be codified and that a new tort of breach of a statutory duty should be created (Great Brit.,
Committee on Privacy recommendation). The Law Reform Commission (Australia)
recommended that a number of statutory modifications be made to the action in order to
enhance its usefulness as a means of protecting personal privacy.

The House of Representatives Standing Committee on Legal and Constitutional Affairs
has recently released a report following its inquiry into the protection of confidential,
personal and commercial information held by the Commonwealth. In its report it noted
that the general law of confidence is applicable to the protection of confidential third party
information, but made no specific recommendation regarding the codification of same. It
did make specific recommendations to strengthen the provisions of the Crimes Act 1914
(Cwlth) and to establish a National Privacy Code designed to provide consistent protection
for confidential third party information (Cwlth of Australia, House of Representatives
Standing Committee on Legal and Constitutional Affairs,1995).

While there may frequently be an overlap between common law and statutory duties of
confidentiality, there are also instances when the common law provides the only means of
protection. This is most apparent in the case of former ministers, as in most Australian
jurisdictions there are no statutory duties of confidentiality in respect of the use of
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information acquired by former ministers while in office.

We also note with approval the importance that public interest considerations play in
common law duties of secrecy. The courts have stressed the important public interest in
open government, and the need for individuals to be informed about the policies and
processes of government. On the other hand, they recognise that it may be in the public
interest to prevent disclosure where it could compromise matters such as national security,
relations with foreign countries, or where the ordinary business of government will be
prejudiced.

The judiciary’s general view of disclosure of governmental information through different
spectacles is welcomed. It is important to draw a distinction between information held by
a government which, if disclosed, would pose a real threat to an individual’s privacy and
information about a government which it claims should be kept secret. There is no single
rule as to when public interest will require the non-disclosure of government information.
Each case will rest on its own particular facts (AG v Jonathan Cape Ltd [1976] QB
752,770). Unlike most statutory secrecy provisions, the common law recognises that the
public interest in non-disclosure may diminish with time.

Another significant aspect of the common law obligation, which is not found in most
statutory secrecy provisions, is its recognition of a whistleblower defence to the duty of
non-disclosure. Although the ambit of such a defence is quite narrow, the courts have
acknowledged that, in some circumstances, a confidant will be justified in disclosing
private confidential information when it is in the public interest to do so. For example, it
has been held that it is in the public interest to disclose information about criminal
activity, to prevent injury to public health, or when non-disclosure may lead to danger to
the public.

Despite the problematic nature of the common law duties of secrecy, we see little
advantage in attempting to codify them. The developing nature of the common law
ensures that there is some scope for it to evolve and strike an appropriate balance between
secrecy and openness at any given time. While recognising that some common law actions
do, to a limited extent, address privacy concerns, we consider that there is a need for more
adequate privacy protection, and codification of the common law duties would not afford
sufficient protection.

2.3.3.5 Recommendation

1. There should be no attempt made to codify the common law duties of
secrecy.
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2.3.4 PRIVACY

2.3.4.1 Issues for Consideration

Increasingly, more information is being gathered, generated and held by governments.
Much of this information is obtained either compulsorily or voluntarily from the public
and is stored electronically rather than on paper. This presents the potential for threats to
the security of personal information, with individuals left fearful of their vulnerability to
information abuse at the hands of government and its officials.

Many of the secrecy provisions which are currently in force purport to protect the privacy
rights of information suppliers. For example, s.167 of the Equal Opportunity Act 1984
prohibits disclosure of ‘... any information relating to the affairs of any other person’ and
s.88(2) of the Financial Brokers Control Act 1975 similarly prohibits ‘... any information
concerning the affairs of any other person’. Others, such as s.49 of the Radiation Safety
Act 1975, permit disclosure if it has been obtained ‘... with the consent of the person
carrying on or operating the business to which that information relates’.

Therefore, while there is at present no specific privacy legislation in Western Australia,
interests in privacy are to some extent protected by such statutory secrecy requirements.
As most of these provisions impose a blanket restriction on unauthorised disclosures, they
permit no balancing of rights of privacy against other valued freedoms. Moreover, they do
not recognise that the sensitivity of such personal information may be reduced over time.

There are various common law actions, such as defamation and breach of confidence,
which provide some protection for personal information, but only to a limited extent. FOI
legislation, in providing access and correction rights in respect of one’s own personal
information, affords some recognition of privacy issues. In addition, FOI legislation
specifically exempts from access information which contains personal information about
someone, other than the applicant.

Increasingly there have been calls for specific privacy and data protection legislation at the
State level to provide more comprehensive privacy protection.

2.3.4.2 Actions to Date

The Office of the Auditor General of Western Australia has recently conducted a
performance examination on Management and Control of Minicomputer-based Systems in
Western Australian Government Agencies. In its report it was noted that ‘... the majority of
agencies reviewed were significantly exposed to unauthorised amendment, loss or
disclosure of valuable and confidential information assets, including systems and data ...’
It was also noted that ‘[a]s more systems are converted to minicomputers, improved
management will be needed to ensure that confidential personal data is not put at risk’
(Auditor General, 1995: 3).
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2.3.4.3 Public Submissions

In addition to the findings of this Report, we note from many of the submissions made to
us that there is a growing public disquiet about the adequacy of the existing laws dealing
with the questions of invasion of privacy. Of those who made submissions on the question
of the adequacy or otherwise of privacy protection in this State, the overwhelming
response was that there was compelling need for additional privacy protection, particularly
in relation to the information required from citizens by government departments.

This view was expressed quite categorically by the Information Commissioner, who stated
in her submission that:

The absence of a uniform regulatory regime for data protection which recognises and
gives effect to the protection of essential private information requires urgent attention by
Government.

Additionally, many of the submissions and correspondence we received from ministers
and chief executive officers raised privacy concerns as one of the main justifications for
the retention of secrecy provisions. Such concerns were raised by the Ministry for
Planning in its submission to the Commission which stated:

... the requirement for maintaining confidentiality or secrecy over the matters dealt with
by the Western Australian Planning Commission is solely aimed at protecting the privacy
of the public who are our clients, not the privacy of officers of the Ministry.

On the other hand, the submission from the Australian Democrats expressed some
reservation about privacy legislation:

Privacy and secrecy are not two sides of the same coin. The right to know cannot be
implied in private matters ... Privacy is not of the State, does not arise from public or
government office, and relates to the natural and personal desire for the quiet and
secluded conduct of private affairs. Secrecy refers to public matters, privacy to private
matters. FOI and Privacy Acts should represent reasonable positions reflecting opposite
and balanced ends of the spectrum ... A WA Privacy Act may well be needed to provide
the framework for this balance, but it must not be used as a backdoor to reinstate secrecy
in government affairs.

A similar reservation was expressed by Mr Saxon when he appeared at a public hearing on
behalf of the Media, Entertainment and Arts Alliance:

... I’m not altogether happy with a privacy bill. ... I can see an over-reaction in that regard
that will hamstring the community’s ability, least of all the media’s ability, to find out
what is really going on.
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2.3.4.4 Analysis

Although there are a number of possible common law remedies for protection of aspects
of individual privacy, the courts have been reluctant to recognise a general common law
remedy for invasion of privacy in Australia (Victoria Park Racing & Recreation Grounds
Co. Ltd v Taylor (1937) 58 CLR 479).

At the federal level, the Privacy Act 1988 (Cwlth) establishes a Privacy Commissioner and
sets out certain minimum privacy standards which are now an established feature of the
regulatory environment within which Commonwealth government agencies and the
finance and banking sectors operate. There has also been some legislative attempt to
regulate data-matching between certain Commonwealth departments (Data Matching
Program (Assistance & Tax) Act 1990 (Cwlth)).

No Australian state has entrenched a general right of privacy by statute. One commentator
has summarised the current hotchpotch of privacy protection which applies in various
Australian jurisdictions and concluded that:

Some ad hoc privacy protection has been introduced in specific areas, such as credit
reporting ... Some states have created Privacy Committees but with limited powers. Some
States have benefited from the publication of guidelines for the handling of personal
information but these guidelines lack legislative force. There has been virtually no
uniformity in proposals ... Differing views have been expressed as to the fundamental
structure of any privacy initiatives, with proposals ranging from the privacy committee
concept at one end of the scale, to constitutional entrenchment of privacy rights at the
other ... the likelihood of uniform implementation of State legislation is negligible.
(Hughes, 1991: 163-164)

Various state and federal reports have addressed the question of the legal regulation of
privacy interests. One of the most extensive reports was that of the Law Reform
Commission. Its Privacy report provided the basis for the subsequent Privacy Act 1988
(Cwlth). In summarising the findings of the various reports it has been concluded that,
‘[f]ar from developing a uniform philosophy, however, the reports demonstrated the
diversity of considerations involved and the inevitable difficulties inherent in achieving
consensus’ (Hughes, 1991: 131).

In 1976, a Western Australian Parliamentary Committee was directed to look at the
privacy issues arising from the use of computerised data held by government departments
and instrumentalities. This report (known as the Mann Committee Report) did not consider
that legislation on computers and privacy was warranted at that time in Western Australia.
Despite this, it did recommend guidelines for determining the use and availability of
personal information and further recommended that the Western Australian Parliamentary
Commissioner should, with the help of a part-time committee, be responsible for
overseeing the implementation of such guidelines. Although such a committee was never
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established, the Government purportedly instructed government departments to implement
the recommended guidelines (Parliament of WA, Committee to Examine the Question of
Privacy and Data Banks, 1976).

A private member’s Bill, the Data Protection Bill 1989, was introduced into the Western
Australian Parliament in 1988 and reintroduced in 1989. The Bill did not proceed beyond
the second reading stage. It was modelled upon the English data protection legislation and
was directed at the specific privacy concerns posed by the increasing use of computerised
data banks.

Since that date, various governments have indicated that they intend to introduce some
form of privacy protection for personal information held by government bodies. Much of
the parliamentary debate surrounding the introduction of FOI legislation focused upon the
issue of the need for parallel privacy legislation. No legislation dealing explicitly with the
problem has been introduced in Western Australia.

The New South Wales Independent Commission Against Corruption (ICAC) in its Report
on the Unauthorised Release of Government Information (1992) exposed what has been
termed an information exchange club which comprised some officers of Commonwealth
and state government agencies, private inquiry agents, financial institutions and others.
This club was involved in the corrupt trading of personal information of individuals,
which had been provided to the organisations in good faith and often under legal
compulsion.

Following this report, the federal government charged its House of Representatives
Standing Committee on Legal and Constitutional Affairs to inquire into and report on the
adequacy of the existing legal protection for confidential personal information held by the
Commonwealth and its agencies. In its report it recommended that unauthorised dealings
in third party information should be prohibited at every point on the distribution chain by
general offence provisions in the Crimes Act (Cwlth). Additionally, it recommended that a
national privacy code should be established, as this was seen as being the most appropriate
means of providing a consistent approach to privacy principles. It considered that the code
should be based on the Information Privacy Principles in the Privacy Act 1988 (Cwlth).

This report further recognised that the Privacy Act 1988 (Cwlth) had limited jurisdictional
scope, as it does not apply to the private sector (other than credit reporting organisations),
nor to state and territory governments, nor to some Commonwealth business enterprises. It
therefore recommended that the proposal for a national privacy code be placed on the
agenda for the earliest possible meeting of the Council of Australian Governments (Cwlth
of Australia, House of Representatives Standing Committee on Legal and Constitutional
Affairs, 1995).

The strong public interest in the need for additional privacy protection, which was
conveyed in submissions to us, was confirmed by the findings of these reports. This was
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particularly in respect of the storage, use and retrieval of personal data and data matching
between government agencies. While the main justification for the retention of existing
secrecy provisions is on privacy related grounds, we consider that such provisions
generally are an inappropriate means of protecting the privacy of information suppliers.
Also FOI legislation, while recognising privacy rights, was not devised to provide
comprehensive privacy protection.

We consider that:

• Statutory privacy protection is more useful than guidelines which lack legislative
sanctions; and

• such legislation should make provision for the endorsement of codes of conduct
which would be legally binding and could be tailored to different agencies.

We do not consider that it would be feasible to attempt to create, by statute, a general right
of privacy but rather, that any proposed legislation should address specific privacy issues
surrounding the storage, use and retrieval of personal data and the exchange of data
between government agencies.

We see some merit in the legislation providing for the establishment of a Privacy
Committee as envisaged by the Mann Committee Report (Parliament of WA, Committee
to Examine the Question of Privacy and Data Banks, 1976). This Committee should be
empowered to address a full range of privacy issues outside those of data protection. In
addition to having a general advisory role, the Privacy Committee should also be able to
investigate specific privacy complaints referred by the Attorney General, monitor agency
compliance with Information Privacy Principles, conduct research, issue guidelines, report
to Parliament and recommend any proposed legislative changes. The Privacy Committee
should have statutory backing and be representative of the general community.

In general, privacy legislation should be restricted to the public sector, but there may be
some merit in making provision for the private sector to adopt the privacy principles set
down by such a legislative scheme. Information Privacy Principles, such as those set out in
the Commonwealth privacy legislation, should establish minimum standards for the
collection, use and distribution of personal information by government agencies and
instrumentalities. There is a clear need for state initiative particularly if our earlier
recommendation is acted upon and the secrecy provisions are repealed.
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2.3.4.5 Recommendation

1. Privacy legislation should be enacted to address specific privacy
issues surrounding the storage, use and retrieval of personal data
and data matching between government agencies. This legislative
scheme should:

(a) be based upon Information Privacy Principles modelled upon those
in the Privacy Act 1988  (Cwlth) which establish a minimum standard
for the collection, use and distribution of personal information by
government agencies and instrumentalities;

(b) apply to the public sector and private sector contractors performing
government work;

(c) make provision for the endorsement of codes of conduct which
would be legally binding and could be tailored to different agencies;

(d) establish a Privacy Committee responsible to the Attorney General
charged with advising upon wider aspects of privacy protection and
having some complaints handling powers; and

(e) expressly provide that it is subject to the operation of the Freedom of
Information Act 1992 .

2.3.5 FREEDOM OF INFORMATION - PUBLIC INTEREST TEST

2.3.5.1 Issues for Consideration

The Western Australian Freedom of Information Act 1992 confers upon persons a legally
enforceable right of access to information held by agencies in both State and local
government. The Commonwealth was the first Australian jurisdiction to introduce FOI
legislation in 1982 and since then all states and the Australian Capital Territory have
introduced FOI legislation.

The right of access to documents is qualified by specific exemptions and the fact that
certain agencies are exempt. Additionally, the right relates to documents rather than
information. The objects of the Act are to:

(a) enable the public to participate more effectively in governing the State; and
(b) make the persons and bodies that are responsible for State and local government

more accountable to the public.(s.3(1))

Public interest tests are a common feature of most FOI legislation (see Table 2.2). At
present many, but not all, of the exemption provisions in the Western Australian FOI
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legislation contain a public interest test (see Table 2.3). In most instances when a public
interest test applies, it is treated as a separate element that must be considered before
access can be denied. Such tests are essentially designed to strike a balance between the
competing interests in disclosure and non-disclosure of information held by government.

In the Western Australian FOI model there are two formulas used. With the exception of
the deliberative processes exemption, the public interest test operates to limit the scope of
the exemption, if it can be shown that it ‘would, on balance, be in the public interest’ to
provide access (Schedule 1 cls 2, 3, 4, 5, 8, 9 ,10, 11). In relation to the deliberative
processes exemption, material is not exempt unless its ‘disclosure would, on balance be
contrary to the public interest’ (Schedule 1 cl. 6).

There is no attempt to set out in the legislation itself what factors should be taken into
account in determining the public interest. The Act does provide that where an applicant is
seeking access to personal information about him or herself this must be considered as a
factor in favour of disclosure in applying the public interest test (s.21).

While public interest tests are often criticised for introducing an element of uncertainty
into the decision making process, it is acknowledged that they provide a useful tool for
balancing competing claims.

2.3.5.2 Actions to Date

The Freedom of Information Act 1992 attaches public interest tests to many of the
exemption clauses, but the Act itself does not define the term. To some extent the
Information Commissioner’s decisions act as a guide in the application of public interest
tests under the Western Australian FOI legislation and give some assistance to decision
makers (see especially Re Morton and City of Stirling Information Commissioner WA
5 October 1994 unreported at paragraphs 44 and 45).

2.3.5.3 Public Submission

The only submission that we received on this issue was from the Information
Commissioner. It was her view that each of the exemption clauses should be subject to a
public interest test as this approach ‘... would be consistent with the aims of
accountability, openness and responsibility which are inherent in the FOI Act’.

2.3.5.4 Analysis

The usefulness of including public interest tests in FOI legislation was recently raised in
the Australian Law Reform Commission and Australian Review Council’s Discussion
Paper examining the federal FOI legislation. In that paper it was concluded that ‘[t]he
balancing of any number of relevant considerations is ... a fundamental part of the Act and
one that makes a public interest test, difficult though it may seem, an essential part of the
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Act. ... The relevant considerations, and therefore the public interest, will inevitably
change over time and according to the circumstances of each situation. Defining the public
interest would not allow the flexibility necessary to cater for all situations’ (1995: 50).

The Senate Standing Committee on Constitutional and Legal Affairs had previously
addressed the issue when FOI legislation was first proposed in Australia. It similarly
considered that it was not beneficial to attempt to codify the public interest test:

In our view ... ‘public interest’ is a phrase that does not need to be, indeed could not
usefully, be defined - a task that many submissions asked us to undertake. Yet it is a
useful concept because it provides a balancing test by which any number of relevant
interests may be weighed one against another. (1979: 66)

A public interest test has long been recognised as a useful criterion for the law in striking a
balance between various competing interests. Indeed, FOI legislation itself is often
couched in public interest terms. The public interest in open government is frequently
cited as the rationale for adopting it and grafting a new generation of accountability
measures onto our system of government.

While they are an inexact yardstick, public interest tests necessarily introduce some
flexibility into the balancing process and societal trends. Accordingly, we concur with the
Information Commissioner’s view but have reservations about the appropriateness of
attaching a public interest test to the exemption of cabinet documents. In this regard, we
refer to our later recommendations regarding access to cabinet documents.

We recognise the cogency of the view of the Information Commissioner where she stated
in her submission that ‘... controlling the release of information by reference to an
arbitrary time period ... after which all documents should be released, is inappropriate and
inconsistent with the need to balance competing public interests when decisions are made
about access to documents.’ However, we consider that there should be no uncertainty in
the access provisions covering cabinet documents.

2.3.5.5 Recommendations

1. The Freedom of Information Act 1992  should be amended to make
provision for the attachment of a public interest test to each of the
exemption clauses in Schedule 1 excepting the Schedule 1 clause 1
exemption (the ‘Cabinet document exemption’).

2. Section 63 of the Freedom of Information Act 1992  should be
amended specifically to empower the Information Commissioner to
formulate guidelines designed to assist agencies on how to apply a
public interest test and to allow the Information Commissioner to
prescribe a non-exhaustive list of factors to be considered by
agencies when applying a public interest test.
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2.3.6 FREEDOM OF INFORMATION - SECRECY PROVISIONS
EXEMPTION

2.3.6.1 Issues for Consideration

As we have stated previously, FOI legislation is designed to give the public a general right
of access to government information. It would seem to be difficult to reconcile this
statutory right with the numerous secrecy provisions which are currently in operation.
Such provisions impose quite onerous duties of non-disclosure.

Table 2.4 shows that most FOI legislation in Australia has a specific exemption for
material which, if disclosed, would be prohibited by a secrecy provision in another
enactment. There is considerable variation between jurisdictions in the scope of this
exemption.

In the Western Australian FOI model, this exemption preserves the operation of secrecy
provisions which are found in only three specified Acts: the Equal Opportunity Act 1984,
the Legal Aid Commission Act 1976, and the Parliamentary Commissioner Act 1971
(Schedule 1 cl. 14).

2.3.6.2 Actions to Date

The secrecy provision exemption contained in the Freedom of Information Act 1992 was
originally subject to a 12 month sunset clause. The Act was amended in 1994 to extend the
operation of the sunset clause by a further 12 months to 1 November 1995. The operation
of this sunset clause is currently being reviewed and public comment was sought by an
advertisement in The West Australian on Wednesday, 19 April 1995.

2.3.6.3 Public Submissions

The Parliamentary Commissioner for Administrative Investigations (the State
Ombudsman), Mr R. Eadie, in his submission, argued for the retention of this specific
exemption. He pointed out that, although his office is an exempt agency, many documents
originating from or received from his office are held by other agencies which are subject
to the Act. The existence of this exemption was seen by him to act as a safeguard ‘... in
that it helps to inhibit disclosure without reference to my office’.

He also considered that although the other exemptions in the FOI Act:

... appear to be quite extensive, a major difficulty is that no particular one of them
necessarily ‘covers the field’, particularly in relation to some of the more complex
documents ... The experience of my office to date is that, without the specific document
exemptions, on more than one occasion sensitive material might well have been released
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to FOI applicants in circumstances which could have resulted in harassment or even
physical injury to a complainant to my office or other persons.

Similarly, in the submission from Legal Aid Western Australia it was recommended that:

... the Legal Aid Commission either be added as an exempt agency under the Freedom of
Information Act or at the very least, the exemption which applies to s.64 of the Legal Aid
Commission Act under Schedule 1, clause 14 be extended indefinitely.

On the other hand, in the submission from the Information Commissioner, she considered
that:

... it is the view of the Information Commissioner that the exemptions contained
elsewhere in Schedule 1 to the FOI Act sufficiently address the legitimate interests which
those secrecy provisions are designed to protect.

2.3.6.4 Analysis

The Queensland Law Reform Commission conducted a similar review of the secrecy
provision exemption which operated in the Queensland FOI legislation (Freedom of
Information Act 1992 (Qld) s.48). The Queensland exemption is framed quite differently
from the exemption in the Western Australian FOI legislation, and a significant portion of
the Law Reform Commission’s work was spent deciding which secrecy provisions fell
within the provision as drafted. Having made this decision, it then considered whether any
of those provisions which did fall within the exemption clause could be protected by any
of the other exemption clauses in the Act. Of those that could, it recommended that they
should not be protected under this provision but should ‘fend for themselves’ under the
more general exemptions in the Queensland FOI legislation (Qld Law Reform
Commission, 1994).

It further recommended that the remaining secrecy provisions, which were not adequately
protected by other general exemptions, should be listed in a schedule for protection. These
recommendations have since been acted upon and the section was amended to incorporate
them. Neither the Parliamentary Commissioner Act 1974 (Qld) nor the Legal Aid Act
1978 (Qld) was recommended for inclusion in the Schedule (Qld Law Reform
Commission, 1994).

The Australian Law Reform Commission and the Administrative Review Council are
currently reviewing the federal FOI legislation. In their recent Discussion Paper they
proposed that the secrecy provisions exemption in the federal Act should be amended, so
that it ceases to have effect three years from the date of the amendment. In making such a
proposal they considered that secrecy provisions run counter to FOI legislation and that ‘...
secrecy provisions in federal legislation are unnecessary if the exemptions in the FOI Act
protect all interests that deserve to be protected’. Therefore they considered that the
secrecy provisions exemption in the federal legislation ‘... should be repealed, with a
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transitional period of three years during which agencies can adjust to the amendment’
(ALRC & ARC, 1995: 65-66).

While we note that the sunset clause attached to this exemption is currently being
reviewed by the Attorney General we are, nevertheless, persuaded by the arguments
advanced by the Information Commissioner and the proposals made by the Australian
Law Reform Commission in respect of the federal FOI legislation. Generally we consider
that access should be governed solely by FOI legislation, and that the exemption
provisions in that legislation are sufficiently broad to protect all the interests currently
protected by secrecy provisions.

2.3.6.5 Recommendation

1. There should be no extension of the sunset clause attached to
Schedule 1 cl. 14(3) of the Freedom of Information Act 1992  (the
secrecy provision exemption) beyond 1 November 1995.

2.3.7 FREEDOM OF INFORMATION - POSSIBLE AVOIDANCE

2.3.7.1 Issues for Consideration

Section 8 of the FOI Act provides that access to documents is permitted, despite any
prohibitions or restrictions imposed by other enactments, unless the enactment is expressly
stated to have effect despite the Act. This effectively means that secrecy provisions
contained in other legislation will not affect the right of access to documents unless there
is an express statement to the contrary in that legislation.

An example of a provision which specifically overrides the access provisions of the FOI
Act can be found in s.250 of the Fish Resources Management Act 1994 (FRM Act). This
section imposes a general wide duty of confidentiality which has ‘... effect despite any
provision of the Freedom of Information Act 1992’.

2.3.7.2 Actions to Date

Since the introduction of the Freedom of Information Act 1992 we are unaware of the
number of instances in which legislation has been enacted which purports to override the
Act. Section 250 of the Fish Resources Management Act 1994 is the most recent
enactment of this type of which we are aware.

2.3.7.3 Public Submissions

The Information Commissioner, in her submission to the Commission, was critical of such
provisions:
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The enactment of legislation containing provisions which specifically exclude the
operation of the FOI Act, should be of concern to the public at large. It is of concern to
the Information Commissioner that the enactment of the Fish Resources Management Act
1994 occurred without the benefit or courtesy of consultation with the Information
Commissioner. This instance is especially disturbing as the question of the exempt status
or otherwise of documents connected with the management of fish resources has not
come before the Information Commissioner as a complaint, nor has there been any
adverse findings which would justify the approach taken by the Government.

She went on to recommend that:

No legislation should be enacted which precludes the operation of FOI in respect of
current or future statutes, without prior consultation with the Information Commissioner
or adequate public debate to justify excluding the operation of the FOI Act.

Similar criticism was stated at a Perth public hearing by Mr Chris Smyth of the Media,
Entertainment and Arts Alliance, who was concerned that additional exemptions may be
introduced if legislators enacted secrecy provisions which oust the jurisdiction of the FOI
Act:

... we don’t want to see a de facto schedule 2 established by the secrecy provisions in
other statutes, particularly after the event ...

Also, the Office of Multicultural Interests in its submission to the Commission stated:

It is undesirable for new legislation to include clauses which specifically excludes its
operation from the FOI Act, for example s.250(6) of the Fish Resources Management Act
1994 as mentioned in the discussion paper. The adoption of such clauses runs contrary to
the aims and objectives of the FOI Act and would have a detrimental effect on the
integrity of the FOI legislation.

On the other hand, Mr Peter Rogers, the Executive Director of the Fisheries Department,
in his submission sought to justify the enactment of s.250 of the Fish Resources
Management Act 1994. He stated:

It is noted that the Discussion Paper refers to Section 250(6) of the FRM Act. That
subsection specifically excludes confidential information from the operation of the
Freedom of Information Act 1992 (‘FOI Act’).

The confidential information related to records and returns that are required to be kept or
submitted under the FRM Act or records that have been provided to the Department for
the purposes of research.

... such information is ‘owned’ by the various fishers, it is appropriate that FRM Act
protect such information from ‘discovery’ or ‘disclosure’ to the general public.

It is to be noted that the FOI Act provides that the objects of the Act are to be achieved by
‘creating a general right of access to State and Local Government documents’. The



 69

Commission on Government Report No. 1
August 1995

documents that are the subject of the secrecy provisions under the FRM Act (‘Catch and
effort’ returns etc) cannot properly be described as a ‘State documents’ in the sense that
the information they contain does not pertain to ‘government’ but to the fishing business
operations of the person supplying them.

2.3.7.4 Analysis

While there may be instances when there are compelling public interests which warrant
the enactment of specific secrecy provisions which override the operation of FOI
legislation, we would consider that such instances would be very rare. We consider that
secrecy provisions are not consistent with FOI access. If legislators increasingly enact
secrecy provisions ousting the jurisdiction of FOI legislation, then this will impair the
operation of FOI legislation. Accordingly we concur with the recommendation of the
Information Commissioner and consider that prior to the enactment of such legislation
there should be an opportunity for extensive public debate.

In addition to the requirement for public oversight before the enactment of such
provisions, it may be appropriate for a parliamentary committee to have some monitoring
role to ensure that secrecy provisions which purport to override the FOI legislation are not
introduced by stealth without adequate debate and consultation.  Specified Matter 18
requires us to examine the role of parliamentary committees on legislation, including the
accommodation of the right of the public to make representations on legislative measures
referred to any such committee. This issue will be considered again in the context of
Specified Matter 18.

We have also noted that the Commonwealth Legislation Handbook contains a drafting
instruction which sets out the federal government’s policy of confining secrecy provisions
so that they are ‘no broader than is required for the purposes for which they are enacted’
(1983: 4.6). We have decided to make a recommendation in similar terms.

2.3.7.5 Recommendations

1. Section 8 of the Freedom of Information Act 1992  should be amended
to provide that, prior to any enactments which purport to override or
restrict the provisions of the Act, there be a process of public
consultation followed by a public report into the outcome by the
Minister administering the Act.

2. If following such process, legislation is to be enacted specifically
ousting the operation of the Freedom of Information Act 1992,  the
secrecy provision should be drafted so as to be no broader than is
required for the purposes for which it is enacted and there should be
a standing drafting instruction to Parliamentary Counsel to that
effect.
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2.3.8 FREEDOM OF INFORMATION - TIME ASSOCIATED WITH
PROCESSING APPLICATIONS

2.3.8.1 Issues for Consideration

At a Perth public hearing the Information Commissioner drew attention to the issue of the
time taken to deal with FOI requests. She felt that some agencies were taking an excessive
time to process applications and that this can frustrate the objectives of the Act.

The Act requires an agency to make a decision on a request ‘as soon as is practicable’ and
within the ‘permitted period’ of 45 days (s.13). The Information Commissioner’s
comments to the Commission were:

Certainly it’s not meant to be a punitive act. It’s not meant to have punishments and
sanctions attached to it, but I have discussed with my staff recently taking a much more
aggressive approach to the administration of the Act, just for example, the statutory
period of 45 days which an agency is required to deal with an application. Many people
think that they have got 45 days to do it, in other words, they can start processing it on the
44th day.

The Act actually says ‘As soon as practicable’ and we take great pains to tell them that
that doesn’t mean you leave it sitting on your desk for a fortnight before you get to it.
You get to it as soon as possible. So there is a tendency in some agencies to let that
period almost run to its maximum before anything is done.

On the question of how this might be dealt with, the Information Commissioner said:

I think it’s open to me to say that that is a breach of duty under the Act and to bring that
to the attention of either the principal officer or the minister or Parliament, as the case
may be, depending on who is the particular body doing it. I’m considering doing that in
future, ... with a view to seeing something happen.

Now what can be done about it will depend on the particular agency because it really is
only perhaps a disciplinary offence, for the want of a better word, within the particular
agency, so I expect probably a slap over the wrist and maybe some improvement. But
whether or not over time that will have an effect I don’t know, but that’s perhaps one of
the avenues that I can use and that I think I will use.

2.3.8.2 Actions to Date

The Information Commissioner noted in her 1994 Annual Report that some agencies have
a tendency to look for ways of circumventing the access provisions of the FOI legislation.
and that ‘... they have not yet internalised accountability and openness as part of their
organisational culture. FOI demands a change in the mindset of many agencies’ (WA,
Office of the Information Commissioner, 1994: 27). We are unaware of any legislative
attempts to remedy such problems.
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2.3.8.3 Public Submissions

Members of the public who made submissions to us on this issue had some personal
experience with FOI. Several were critical of what they perceived to be agencies’ attempts
to frustrate the purpose of the Act. Waiting until the last day of the time given to agencies
to make decisions is one perceived means of obstruction which was cited to us.

As stated by Mr David Clements at a Perth public hearing:

They go on the process of giving me their decision the day before the permitted time. So
if there’s 45 days, they give it to me in 40 days. If there’s 15 days, they give it to me on
the 14th day ...

They use sections of the Act to try and make documents secret, and I don’t say I win
every one of them, but there are considerable battle honours going each way...

The Information Commissioner in her submission highlighted the need to change the
public sector culture. She stated:

Some of the problems experienced by the Information Commissioner in the
administration of the FOI Act by public sector agencies suggest that a culture of secrecy
is alive and well. Those problems manifest in three ways:

(i) There is a reluctance to exercise the discretions in the FOI Act to release
documents which may be technically exempt, with agencies demonstrating a
preference for a strict application of the provisions and the exemptions.

(ii) There is an excessive use of multiple exemption clauses to protect the same
information especially when the claims for exemption are not strong. That is,
whilst information may be exempt under more than one clause, often the clauses
relied upon by agencies are mutually exclusive.

(iii) As far as applicants are concerned, there is frequently a ‘shifting of the goal posts’
by agencies, on what is certainly an uneven playing field, after review by the
Information Commissioner has commenced.

Options for changing this situation include a strict application by the Information
Commissioner, of the statutory time-frames and provisions in the FOI Act [the
Information Commissioner intends to adopt this approach in the future]; the commitment
to service delivery, including access to documents, could be incorporated into the
Performance Agreements of Chief Executive Officers and agency programs; the
publication provisions of Part 5 of the FOI Act, including the requirement to publish the
‘hidden law’ of agencies, could be strengthened.

2.3.8.4 Analysis

The Australian Law Reform Commission and Administrative Review Council in their
recent Discussion Paper on the federal FOI legislation, pointed out that there is currently a
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thirty day limit on processing FOI requests under the federal legislation. It was suggested
to them that ‘recent advances in records management and information technology mean
that it should now be easier for agencies to identify and retrieve information’. Despite
such arguments they considered ‘... that any reduction in the 30 day period would be
premature given that many agencies do not yet have the facilities to store all documents
electronically’ (ALRC & ARC, 1995: 37).

They did consider a proposal to introduce penalties for Commonwealth agencies that fail
to process FOI requests within the statutory time limit. An example of such a penalty
might be forfeiting the right to collect fees and charges. They have suggested this might be
particularly appropriate where the delay in processing the request makes a document
useless to the applicant (ALRC & ARC, 1995: 38). It is of interest that this measure is
being contemplated some thirteen years after the federal legislation has been in operation,
suggesting that the development of a culture of openness in government can be a slow
process.

It is of concern that members of the public, who addressed us on their overall impression
of the practical operation of the FOI legislation, expressed their frustration with what they
perceived to be a time consuming and bureaucratic process. We view with concern the
suggestion that agencies could use delaying tactics to defeat the purposes of FOI. We
consider that an attitude of co-operation and willingness to assist the public should be
required of agencies when dealing with FOI requests.

As to the remedies that are currently available, we are aware that under the legislation, the
Information Commissioner may report any breaches of duty either to the principal officer
of the agency, the responsible minister, or Parliament, as appropriate. A report to
Parliament may be a particularly effective sanction as an agency risks the public censure
that could accompany coverage by the media. In addition, the Information Commissioner
has a role in educating agencies about their responsibilities under the Act. Nevertheless we
consider that there is some scope for limiting the period of time within which applications
should be processed.

2.3.8.5 Recommendation

1. Section 13 of the Freedom of Information Act 1992  should be
amended by deleting the words ‘as soon as is practicable’ and
inserting in lieu the word ‘forthwith’ and by inserting ‘14 days’ in lieu
of ‘45 days’ as the ‘permitted period’ in subsection (3).

2.3.9 FREEDOM OF INFORMATION - COSTS AND FEES

2.3.9.1 Issues for Consideration

The issue of whether FOI fees and charges could be seen as one means of maintaining
secrecy in government and circumventing the objects of the legislation was raised in the
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Commission’s Discussion Paper No. 1. It was noted that FOI fees and charges were
imposed in all Australian jurisdictions and that there was an increasing trend towards user
pays principles in government services generally. It was further pointed out that:

... whilst there is a considerable cost for governments in operating an FOI scheme, it
could be contrary to the aims and objectives of such legislation to rely upon the deterrent
impact of fees and charges to reduce costs. (Commission on Government, 1995: 8)

Table 2.5 sets out a comparative list of FOI fees and charges payable in Western Australia
and other state and federal jurisdictions. The main features of the Western Australian
scheme are:

• for personal information about the applicant, no charges (eg processing time and
photocopying) are payable;

• an application fee of $30, payable for all non-personal requests, regardless of the
financial circumstances of the applicant;

• for non-personal information, costs of $30 per hour for processing the application,
plus photocopying and any other actual costs to the agency; and

• provision in the Act (s.16(1)(g)) that ‘... a charge must be waived or be reduced if
the applicant is impecunious’. The regulations made pursuant to this section,
prescribe a reduction of 25 percent for financially disadvantaged applicants or those
in receipt of health benefits.

2.3.9.2 Actions to Date

The Royal Commission made some specific recommendations on the Freedom of
Information Bill which was introduced into Parliament in 1992. These recommendations
were subsequently acted upon and the necessary amendments made. The Royal
Commission also observed that:

While it is not a matter presently requiring amendment to the Bill, the Commission
emphasises that, unless the cost to the ordinary citizen of gaining access to documents
under the proposed legislation is kept to a reasonable sum, its effectiveness will be
impaired. (WA Royal Commission, 1992: II 2.2.6)

... FOI legislation, although indispensable to open government, is by its nature limited in
what it can achieve ... (WA Royal Commission, 1992: II 2.2.7)

The Information Commissioner, in her first Annual Report, expressed the opinion that ‘...
the revenue collected from fees and charges indicates that agencies are administering the
Act in accordance with the principle in section 4 and facilitating access at the lowest
reasonable cost’ (WA, Office of the Information Commissioner, 1994: 32).
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While pointing out that the majority of applications were for personal information, for
which no charges are payable, she went on to state that:

The sheer number and volume of these requests can create difficulties for agencies,
particularly those in the health area.

There may be a convincing argument for a reasonable charge to be made for access to
personal information in certain circumstances. Where an applicant requests access in the
form of copies of documents it would be reasonable to set a threshold level above which
charges for photocopying only should be levied. (WA, Office of the Information
Commissioner, 1994: 34)

With regard to non-personal information she concluded that:

The cost of access to non-personal information under FOI has the potential to limit the
accessibility of information. (WA, Office of the Information Commissioner, 1994: 32)

2.3.9.3 Public Submissions

We received a few submissions from members of the public who were unhappy with the
costs and fees payable under the Western Australian FOI model. Mr David Clements
considered that all applications should be free of charge on the basis that it was a
fundamental democratic right for citizens to have access to information about the way they
are governed. Accordingly, he recommended in his submission to the Commission that:

The present charges for non personal information applications under the FOI to be
removed and no consideration be given to imposing any charge for applications for
personal information.

Many submissions were in favour of keeping costs to a minimum, as expressed in the
following statement from the Office of Multicultural Interests:

... it is inappropriate for agencies to discourage applications through the imposition of
high fees for the processing of FOI applications as a means of maintaining secrecy. The
fees charged should only reflect the genuine cost estimate of responding to applications.

Mr Saxon, for the Media Entertainment and Arts Alliance, suggested at a Perth public
hearing that there should be a cap on costs for pursuing an application for non-personal
information:

I think there is a feeling out there that newspapers have so much money that we can chase
FOI indefinitely and without caring about the cost. That’s not the case. Every application
is assessed on its merits and often you can’t guarantee in advance of making an
application that you will necessarily get a result, and we are in the business of writing
stories. So when you get quotes of eight or nine hundred dollars, as the Sunday Times did
recently, you think twice about whether you pursue that application, particularly if you
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pursue it to its end ... we think that across the board there should be some system where
there is a cap, particularly for individuals, but even for newspapers.

Ms Hine told the Commission at a Perth public hearing about her application for Heritage
Council minutes concerning the Swan Brewery controversy. Ms Hine received a quote for
$12,130 for the material she requested and asserted that, even if she had subsequently
narrowed her request, the cost of seeking the information in question would still have been
beyond most people’s means. In a letter to the Editor of the Wanneroo Times, a copy of
which was provided to the Commission, the Information Commissioner pointed out that
Ms Hine did not write her to complain about the costs she had been quoted. Nor did she
request the Information Commissioner to review the decision of the Heritage Council.

The Information Commissioner in her submission pointed out:

There is a direct relationship between the cost of access and the effectiveness of FOI
legislation. However, in Western Australia, it is the view of the Information
Commissioner that the schedule of applicable fees and charges which apply to applicants
seeking access to non-personal information, is being administered responsibly by public
sector agencies.

Although access to documents containing ‘personal information’ is free, the Information
Commissioner is of the view that access in this fashion should be limited in some way,
possibly by imposing a ceiling on the free access to personal information. In other words,
there needs to be a recognition that there is a ‘cost’ associated with the provision of this
service and that is not unreasonable to require a contribution from an access applicant to
cover the costs of photocopying documents in circumstances where the request involves a
substantial number of documents.

The notion that public sector agencies should be judged according to performance criteria
which included a commitment to openness, was also raised in the Information
Commissioner’s submission: ‘The performance criteria of public sector agencies and
Chief Executive Officers should include a measure of commitment to principles of
openness and accountability.’

While not touching on the question of costs and fees specifically, the Auditor General,
Mr Des Pearson, in his submission, expressed the need for greater openness generally:

The Royal Commission’s call for greater openness and accountability in government is
strongly supported. This leads to a view that the public interest would be better served if
the current general onus to establish a need for information to be released were reversed.
All information in this new framework would be available publicly unless good reasons
for making specific items secret are established ...

Parliament and the public should have ready access to the widest possible range of
information consistent with the reasonable protection of personal privacy and the public
interest.
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2.3.9.4 Analysis

The Queensland Electoral and Administrative Review Commission in its report on FOI
(1990) addressed the issue of waiver or reduction of charges. It noted that there are
significant discrepancies which apply in the various Australian FOI legislative models in
respect of this issue. In conclusion it considered that:

... in the light of the ‘user friendly’ charging regime recommended, it is unnecessary to
provide waivers or reductions in charges for special classes of requests or particular
classes of applicants. (1990:184)

The Australian Law Reform Commission and the Administrative Review Council recently
looked at the issue of the cost of seeking access to information in the context of their
general review of federal FOI legislation. They noted that there is a constant tension
between the ideal of open access and the need for a fair means of sharing the financial
costs of FOI. It was recognised that charging for access to information reduces its
accessibility. On the other hand:

... free access would result in all taxpayers, no matter what their individual circumstances,
subsidising those individuals who choose to exercise their rights under the Act. ...

Perhaps more important than deciding how the costs of providing information should be
shared is the need to reduce the cost of providing information. With improved
technology, the cost to agencies of providing information should be decreasing.
Increasingly sophisticated records management systems should mean retrieval of
documents is easier and quicker. Accordingly, the trend should be for fees and charges to
decrease. (ALRC & ARC, 1995: 85)

In regard to vexatious applications, they proposed that federal FOI legislation be amended
to allow an agency to reject a request on the basis that it is vexatious. In making this
proposal, they stated that ‘... any provision dealing with vexatious applications should
contain safeguards that the declaration of vexatiousness is as objective as possible. An
individual decision maker may have difficulty achieving such objectivity if he or she has a
long history of unproductive negotiations with a particular applicant’ (ALRC & ARC,
1995: 40).

In their earlier issues paper they noted that there are different fees and charges regimes in
all Australian jurisdictions, and that ‘... some legislation provides for special treatment of
particular classes of person, such as members of parliament. Some jurisdictions place
overall limits on the total amounts that can be charged for requests or for particular types
of requests’ (ALRC & ARC, 1994: 78-79).

It appears to us that the difficulties expressed by Ms Hine and highlighted in the reports
and papers, illustrate a larger problem which was addressed in the Information
Commissioner’s Annual Report. That is the need for agencies to internalise accountability
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and openness as part of their organisational structure (WA, Office of the Information
Commissioner, 1994: 27). It has been argued that the Australian experience of FOI, which
is now considerable, shows that while FOI has been successful in terms of giving citizens
access to their personal information, the goals of facilitating outside scrutiny of
government and citizens’ participation in government processes have, by and large, not
been fulfilled (Chadwick, 1995: 23).

Additionally, it is asserted that one of the reasons for this is the cumbersome, time
consuming and costly process of pursuing an FOI application for non-personal
information. We support the view expressed in many submissions that in the first instance
information should be freely available. This effectively means that in relation to non-
personal information, FOI becomes a mechanism of last resort. It also requires the
development of a culture of openness as opposed to secrecy in government.

The Australian Law Reform Commission and the Administrative Review Council in their
discussion paper addressed this point and noted that:

The myriad avenues for obtaining government information mean that the FOI Act is not
the primary way of obtaining government information. It was never intended to be ...

The Review considers that ideally use of the FOI Act to obtain information should be a
‘last resort’. Where other avenues are inadequate the FOI Act should provide an
enforceable, general right of access to government information. (ALRC & ARC, 1995: 8)

The Acting Valuer General, in his submission, advised us of a program in his office to
collate and release information that is already in the public domain but in a less accessible
form. This information includes property sales, as well as other property details. The sale
of this data to real estate professionals has returned income and created employment, at no
additional cost to the taxpayer.

Some members of the public pointed out to us the ‘Government in the Sunshine’ Acts that
operate in most United States jurisdictions. Under these Acts, United States agencies are
required to conduct their business in public. These agencies include regulatory authorities,
advisory committees, independent offices, the postal service and almost all executive
branch agencies, except the cabinet departments. The legislation requires the agencies to
publish notices of their meetings and agenda and to open their meetings to members of the
public.

We note with interest that the concept which underlies Sunshine legislation is taken up in
the Thirty Sixth Report of the Standing Committee on Government Agencies, where the
Committee suggests:

... that where an agency is enabled to make rules having a legislative effect whether in its
own right or through the Governor in Council, there should attach to that power the
obligation to hear those persons who stand to be affected, materially, by those rules. It is
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not as though opinions expressed are intended to bind the agency, but it seems to the
committee that the agency will be better placed to make policy decisions in light of
informed opinion. (1994: 19)

The perceived limitations of FOI with regard to non-personal information, and the desire
of the public to be more informed about the processes of government, clearly point to a
need for government agencies to look to ways of freeing up access to the policy process.
To those who maintain that a greater degree of public scrutiny would slow down the
machinery of government, we contend that the public interest in ensuring openness and
accountability in decision making is a major contribution to efficiency.

There is a tension between the competing interests of open access to information and
minimising the additional cost to taxpayers. While it has been claimed that fees and
charges have not been used by agencies in Western Australia to deter either vexatious or
genuine requests, we concur with the weight of public feeling as expressed in the
submissions, that fees and charges should not be used to deter requests. It appears to us
that the Western Australian schedule of fees and charges generally strikes a reasonable
balance, but we consider that the general power of waiver and reduction of fees and
charges could be strengthened.

We note that of the eight FOI schemes operating in Australia, only Western Australia,
Queensland and South Australia have no provision to waive or remit fees and charges on
the grounds that the intended use of the information is in the public interest. Currently, the
power to either waive or reduce charges in the Western Australian legislation is only on
the grounds that the applicant is impecunious. Furthermore, it is the agency which has the
sole power to decide whether an applicant is impecunious (s.16(1)(g)). The regulations
further provide that for an applicant who is impecunious or a pensioner, then the charge
payable is reduced by 25 percent.

An applicant may appeal an agency’s decision to the Information Commissioner, but the
Commissioner has no ability to make an enforceable ruling to vary an agency’s decision as
to whether or not the applicant is impecunious. We consider that arrangement to be
unsatisfactory and believe the Information Commissioner should have the power to vary
an agency’s decision.

We are also persuaded by the arguments advanced by the Auditor General and others
calling for a policy reversal within government of the perceived onus favouring secrecy.
This would affect the need for costs and fees, as agencies would be more willing to
divulge information without members of the public needing to resort to the FOI
procedures. In this context we note the ‘Government in the Sunshine’ legislation that
operates in some United States jurisdictions and applies to statutory authorities. This
legislation is an example of an accountability mechanism that may warrant further
investigation in Specified Matter 7. This Specified Matter requires an examination of the
necessity and framework for legislation governing monitoring, control and parliamentary
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scrutiny of state-owned companies, trading enterprises, partnerships and statutory
authorities.

2.3.9.5 Recommendations

1. Treasurer’s Instruction 904  should contain a performance indicator
whereby agencies are to ensure that Parliament and the public have
ready access to the widest possible information, consistent with the
reasonable protection of personal privacy and the public interest.
Agencies will be required to develop programs and procedures to
give effect to this policy with these performance indicators being
monitored by the Auditor General.

2. Section 16 of the Freedom of Information Act 1992  should be
amended to provide that a charge must be waived if the applicant is
impecunious or if it is in the public interest.

3. The Freedom of Information Act 1992  should be amended to make
provision for an external review by the Information Commissioner of
a decision by an agency as to whether or not an applicant is
impecunious or it is in the public interest to waive the charges.

2.3.10 FREEDOM OF INFORMATION - REVIEW

2.3.10.1 Issues for Consideration

At present, there is no provision within the Western Australian FOI legislation for a
continuing review of the Act. Section 113 requires that there be a review of the operation
and effectiveness of the Act three years from its commencement but not thereafter. The
Attorney General is to prepare a report from that review for tabling in Parliament before 1
November 1997.

One significant feature of the Western Australian FOI model is the advice and awareness
function attached to the Office of the Information Commissioner. One of the Information
Commissioner’s reporting functions is to make recommendations to Parliament on any
legislative or administrative changes that she considers would be appropriate to ensure
that the objects of the Act can be achieved (Freedom of Information Act 1992 s.111(4)).

2.3.10.2 Actions to Date

As previously mentioned, FOI legislation was first enacted in Australia by the federal
government in 1982. Since then, all states and the ACT have enacted similar legislation.
The federal legislation has generally provided a model for the introduction of similar
legislation in other Australian jurisdictions.
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The Western Australian FOI Act was assented to on 15 December 1992 and came into
operation on 11 November 1993. Being one of the last Australian jurisdictions to
introduce such legislation, Western Australia was able to draw upon the experience of
other models. A significant feature of the Western Australian and Queensland models is
the provision for an Information Commissioner with powers for reviewing FOI decisions.
In addition to other functions, the Western Australian Information Commissioner also has
a significant role in publicity and education.

The first Freedom of Information Annual Report 1993/94 was presented to Parliament on
19 October 1994. The following were some of the key features of the first eight months of
operation which were noted by the Information Commissioner:

• 2,128 applications for documents were received by state and local government
agencies. Of these, 75 percent were requests for personal information. Twenty-five
percent of requests were for non-personal information;

• a majority of requests for personal information were made to public hospitals and the
Health Department;

• only 23 percent of applications to state government agencies were for non-personal
information, compared to 71 percent received by local government agencies;

• in 79 percent of cases, agencies provided full access to the documents requested.
Edited access was provided in 14 percent of instances. Some form of access was
therefore granted in approximately 93 percent of cases;

• the personal information exemption was the most frequently cited reason for
refusing access to applicants. This exemption was designed to protect the privacy of
individuals, other than the applicant, identified in the requested documents; and

• concern was expressed about ‘... a lack of understanding of the concept of FOI, the
policy behind its introduction and more particularly, rights and duties under the Act’
on the part of some senior managers in state and local government. While many
agencies had demonstrated a commitment to FOI, others had a ‘... tendency to look
for ways of exempting documents rather than releasing them’ (WA, Office of the
Information Commissioner, 1994: 27).

As we have indicated earlier in this Report, Schedule 1 cl. 14 (the secrecy provision
exemption) is subject to a sunset clause which was extended by a further 12 months to
1 November 1995. This sunset clause is currently being reviewed by the Attorney General.
The Attorney General in her submission to us, also noted that comments have been sought
from those agencies which have had most experience in dealing with applications under
the Act, on the operation of the Act and any practical difficulties that they have
experienced.
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2.3.10.3 Public Submissions

In her submission, the Information Commissioner indicated that she considered that the
review to be conducted pursuant to s.113 will be the appropriate time at which to consider
any major changes to the Act, including the operation of the exemptions contained in
Schedule 1. While we did not receive any other public submissions on this issue, we did
receive a number of submissions from people who expressed some frustration with the
operation of some aspects of FOI legislation. Mr Clements stated at a Perth public hearing
that:

Well, as sometimes happens with difficult birth, the early childhood of the FOI Act is
becoming very difficult in its operations from my point of view ... I am an applicant under
the FOI Act and I have had I suppose a standing battle with a government department
over getting documents. ...

I believe in some government departments - they use the rules of combat, of concealment,
obfuscation, and sometimes deceit, to prevent anybody getting information which could
cause a threat to them ...

Mr Anderson in his submission considered:

This legislation should not be subjected to unnecessary circumvention by the device of
legislated exemption clauses or bureaucratic imposition of excessive costings for
information access to frustrate or prolong the process.

2.3.10.4 Analysis

As previously mentioned there is currently an extensive review of the federal FOI
legislation being undertaken by the Australian Law Reform Commission and the
Administrative Review Council. The principal purpose of this review is to determine
whether the federal FOI Act has achieved the purposes and objectives for which it was
designed and, if it has not, to recommend changes to improve its effectiveness.

FOI legislation is still in its infancy in this State. We received a number of submissions
commenting upon perceived defects in the Western Australian FOI model. Additionally,
many agencies commented upon its impact on the way they make decisions and record
information. Many of the defects may merely be teething problems; nevertheless, we
consider that there is a need for continuing review to assess the usefulness of FOI in
achieving its stated objects.

Such problems are not confined to the Western Australian FOI experience. The Australian
Law Reform Commission and the Administrative Review Council, in their extensive
review of the federal FOI legislation, highlighted many perceived deficiencies in that Act.
Some of these are common to those mentioned in the submissions we received:
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• the culture of some agencies is not supportive of the philosophy of open
government and the FOI

• the tension between responsible government and the direct accountability of the
bureaucracy that FOI provides can result in uncertainty for the bureaucracy

• FOI requests often develop quickly into legalistic, adversarial contests ...
• the cost of using the Act can be prohibitive ... (1995: 11)

While it is useful to attempt to highlight specific deficiencies, we concur with the
comments made by the Royal Commissioners:

We should finally observe that FOI legislation, although indispensable to open
government, is by its nature limited in what it can achieve. It is an open question whether
a number of documents of critical importance which have been adduced in evidence
during our inquiry would have been disclosed under the provisions of the FOI Bill had it
been in force at relevant times. (WA Royal Commission, 1992: II 2.2.7)

We recognise that FOI legislation does suffer from such limitations but consider that the
present legislative scheme can be improved and that there is justification for a continuous
review of the Act.

2.3.10.5 Recommendation

1. Section 113 of the Freedom of Information Act 1992  should be amended
to provide for a review of the Act every 3 years.

2.3.11 FREEDOM OF INFORMATION - COMMERCIAL
CONFIDENTIALITY

2.3.11.1 Issues for Consideration

Claims by government for secrecy, on the grounds of commercial confidentiality, were
common during the WA Inc. era. The Commission on Accountability (also known as the
Burt Report) stated in 1989:

The Commission is concerned by the practice of secrecy or confidentiality provisions
being included in contracts entered into by State-owned entities, regardless of whether
the entity has been established by statute or is owned by virtue of a shareholding. The
secrecy arrangement denies accountability to the Parliament. It denies public scrutiny and
it may even deny ministerial scrutiny. (Burt, 1989: 24)

The Commission on Accountability went on to recommend:

... as a general rule, only to be departed from with the approval of Parliament, no
government agency be permitted to conduct operations in a manner or to enter into any
agreement which contains a provision which would prohibit that agency or the
responsible Minister from providing to Parliament information as to its operations or the
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contents of that agreement in such manner and to the extent that the Minister thinks fit.
(Burt, 1989: 25)

The Royal Commission discussed the issue at length and although it recognised there were
clearly occasions where commercial confidentiality could be legitimately claimed, there
was no general rule that could provide guidance (WA Royal Commission, 1992: II 2.5.2 -
2.5.6). The Royal Commission had a disposition towards openness and a desire to limit
claims of commercial confidentiality to cases where the public interest was clearly served,
rather than political interest. The issue has received greater prominence in recent times
due to the increased use of competitive tendering and contracting of government services.

2.3.11.2 Actions to Date

In December 1994, the State Supply Commission Amendment Bill (No. 2) was introduced
into the Western Australian Parliament. This Bill proposed to change the structure of the
Supply Commission and broaden its powers and functions in response to the move
towards contracting out of public services.

The Opposition Spokesperson for Public Sector Management, the Hon. Yvonne
Henderson MLA, introduced a Bill on 5 April 1995 into the Western Australian
Parliament to ‘... promote accountability and parliamentary scrutiny of Government
contracting out and privatisation activities’ (Scrutiny of Government Contracting Out and
Privatisation Activities Bill 1995). The Bill required that certain procedures be undertaken
before the contracting out of government services or sale of government assets. These
procedures included the preparation of an impact statement for Parliament, the right of the
public sector to bid for services and the tabling of certain information relating to likely
successful tenders. The Bill did not specifically refer to the coverage of the Freedom of
Information Act 1992 in relation to services which are contracted out and was defeated at
the second reading stage on 24 May 1995.

2.3.11.3 Public Submissions

The views of the media, as stated by Mr Dan O’Sullivan in his report, supported the
concerns of the Royal Commission. Mr O’Sullivan reported:

On the matter of commercial confidentiality, there is a common view that it is
consistently misused and that its general purpose is to prevent the public from knowing
what the public is plainly entitled to know. In other words, commercial confidentiality is
broadly simply government secrecy.

Generally when journalists penetrate the veil of ‘commercial confidentiality’ they find a
scandalous situation that somebody is trying to hide.

Where public funds are to be used the public is entitled to know how and why. Why was
one company favoured above others? What are the details of a tender process? What are
the costs to the taxpayer? Are there hidden costs? Is there cronyism?
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The vexed issue of establishing the legitimacy of claims for commercial confidentiality
was frequently raised in submissions to us. In his submission, Mr Les McCarrey stated:

The problem is that no rules or guidelines have been laid down as to when commercial
confidentiality should be conceded by government and where the maintenance of
confidentiality can be justified.

It would be most helpful ... if the Commission were able to address that issue in its report.

The Chamber of Commerce and Industry pointed out in its submission:

As Government ties with the private sector broaden through privatisation and contracting
out there is clearly a need for these relationships to be conducted in an accountable and
proper manner ...

Businesses must expect that their relationships with Government will often be more
public and require the provision of more information than normal private sector
contractual arrangements ...

So government agencies have the right to demand information and to make it public if
appropriate, but the requirements must be ‘up front’, so businesses know what
information will be required and whether it will be made public, and can judge for
themselves whether they wish to do business with the Government under those
conditions.

The chief executive of the Fremantle Port Authority, Ms Kerry Sanderson, at a Perth
public hearing stated:

... remember we are a GTE trying to perform in an internationally competitive way and
we are competing with a lot of ports which are privately owned as well as government
owned. They are not inhibited to the degree that anyone can look at the arrangements
with particular clients. Our clients would be very sensitive in working with us on any
issues if they felt that the actual details, the amounts, the dollars, the obligation on them
in terms of what they did, would be revealed ...

For example, we have a policy whereby if a new shipping line is setting up and they can
warrant to us that it’s business that we wouldn’t get, we have the ability to offer a rebate
for a certain time and unique arrangements for them. If other clients saw them, then it
would be of concern, but we have a responsibility to make sure that it’s done in accord
with our policy.

At the public hearing held at Derby, Mr Jess stated:

I have been involved in situations where I have questioned the morality and integrity of
the tender system. Consequently on the next tender I wasn’t even invited to tender
because of the comments I had made. Anybody who, whether you are in the private sector
- I mean, public or private, like you said before once it’s public money, if it goes through
the sector that goes into private hands but it’s still public money that’s being used on the
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contract, anybody who takes it should be there for full audit if required because I have
seen it too often where there are select groups getting preferential treatment.

The Conservation Council of Western Australia Inc. stated in its submission that the
release of information relating to contracts should be extended to royalty payments:

Commercial confidentiality is often used as an excuse to conceal information that could
and should be made public. For example, under the Forest Regulations under the Forests
Act 1918, any member of the public could pay a fee and inspect forest produce permits
and find out the price, volume and species of all logs sold by the Forests Department. The
Conservation and Land Management Act 1984 ended this openness, contracts have
replaced permits, and now the price, volume and species of logs being sold by CALM are
completely secret. We know that CALM gives substantial discounts to some buyers, for
example Bunnings Forest Products Pty Ltd, and CALM’s published list of log royalties is
indicative only. CALM is selling a public resource on behalf of the public, and the public
has a right to know details of all sales. As CALM is a monopoly seller, the question of
confidentiality is a furphy. The law should be changed so that the public can find out this
information.

2.3.11.4 Analysis

Various bodies have, or are currently, examining this issue. For example,
in January 1993 the Administrative Review Council (ARC) issued a Discussion Paper
which examined the application of federal administrative law to Government Trading
Enterprises (GTEs) (ARC, 1993). Essentially the ARC felt that GTEs that faced
competition should be exempted from the ambit of the Commonwealth FOI Act.

The Australian Law Reform Commission and the Administrative Review Council, in their
recent Issues Paper and Discussion Paper on the federal FOI legislation, considered the
role of FOI legislation on GTEs. The Discussion Paper recognised that market forces can
enhance a GTE’s performance but ‘... the nature of accountability produced by these
market forces may have limited benefit for the individual consumer’ (ALRC & ARC,
1995: 113). Accordingly, they recommended that GTEs should be subject to the
Commonwealth FOI Act. Significantly, they ‘... acknowledge[d] the need to protect the
commercial activities of a GBE [Government Business Enterprise] that are undertaken in a
market environment where there is real competition. It therefore, considers that documents
relating to a GBE’s competitive commercial activities should be exempt from the
Commonwealth FOI Act’ (ALRC & ARC, 1995: 114).

In October 1992, a Committee of Inquiry was established by the Prime Minister, following
agreement by all Australian governments, to consider the need for a policy on national
competition and its basic principles. The Inquiry completed its Report in August 1993 (the
Hilmer Report). The Report recognised that government businesses could enjoy several
kinds of competitive advantage relative to other firms, as well as some competitive
disadvantages. Specifically, the Report said:



Chapter 2
Secrecy Laws of the State

86

Some of the other special advantages often enjoyed by government businesses by virtue
of their ownership include: immunity from various taxes and charges; immunity from
various regulatory requirements; explicit or implicit government guarantees on debts;
concessional interest rates on loans; not being required to account for depreciation
expenses; not being required to achieve a commercial rate of return on assets; and
effective immunity from bankruptcy. (Hilmer, 1993: 296)

The Hilmer Report made several recommendations aimed at ensuring that government
businesses were not allowed any advantages when competing against the private sector to
ensure a regime of ‘competitive neutrality’ was created (Hilmer, 1993: 308-309).

The Industry Commission issued an Issues Paper in January 1995 titled Contracting Out
by Public Sector Agencies. In the Paper the Commission raises the issue of the
maintenance of consumer rights, such as those provided by the Freedom of Information
Act 1982 (Cwlth), when services are contracted out (Industry Commission, 1995).

The process of competitive tendering and contracting need not be inherently secretive.
Indeed there can be significant opportunity for enhanced accountability through the use of
competitive tendering and contracting. The McCarrey Report stated:

Under the terms of a well defined contract, the purchasing agency has to specify service
standards that are measurable. Suppliers are accountable to the purchaser to provide a
quality service, on time, and at an agreed price.

Competitive tendering supports the principle of open and accountable government
because it provides accurate information about services and gives the community the
opportunity to assess services provided against standards which are clearly specified.
(WA, Review of Public Sector Finances, 1993: II 31-32)

We see no inherent conflict between the move towards competitive tendering and
contracting and accountability. There is, however, a potential for a lack of accountability
when information concerning the awarding of contracts is not available for public
scrutiny.

Currently the requirement for government to release information once a contract has been
awarded is limited to the following:

• contractor(s) name;
• brand and model of accepted item(s); and
• contracted price(s), not including imported content or settlement discounts.

Taking into account the views expressed in these reports and the public submissions, we
believe this information is insufficient to satisfy adequate accountability requirements.
The provision of minimal information and the reliance on confidentiality provisions in
contracts is still not uncommon, despite the exposure of the potential for improper
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activities. For example, on 27 June 1995 the following parliamentary question was
published in Hansard:

1214. Mr THOMAS to the Minister for Energy:

(1) What is the price or prices agreed by Western Power in its contract with the
Mission Energy-BP co-generation project for the purchase of power?

(2) What is the duration of the contract?

Mr C.J. BARNETT replied:

(1) The price paid by Western Power Corporation for electricity from the BP/Mission
project is considered competitive when compared with the estimated cost of
electricity from a similarly sized Western Power Corporation development. I have
been advised by Western Power that the precise details of the price paid is not able
to be provided as the power purchase contract between the parties contains a
confidentiality provision which is binding on the parties.

(2) The contract will run for 25 years from the first date of operation of the power
station. (WAPD, Assembly, 27 June 1995: 5993)

We do recognise, however, that some government agencies release far more information
than the minimum required.

The public has a right to know how its money is being spent and what goods or services
are being provided. This requires the full details of contracts to be made public. Often the
public can obtain a tender document and, together with the details listed above, piece
together an approximate idea of the deal struck. On the other hand, there are many
occasions when this is not possible. Consultancies are often let with only a general
description of the services required. The release of the contractor’s name and price would
tell the public little about the nature of the services bought. In addition, further services
may be provided by consultants following the completion of the initial tender, which are
often not made public.

We recognise that there are objections to the full release of contractual information. It has
been argued that disclosure of information will reveal commercially confidential
information that could damage the tendering company. For example, a consultant may not
want methodologies, developed at considerable expense, made available to competitors.
Similarly a GTE may wish to protect the details of contracts negotiated with clients as this
may assist the GTE’s competitors.

After considering all these arguments, we consider that the principle of public
accountability of public funds should outweigh any concerns for commercial confidences.
This may require more careful consideration of the development of contracts so that
outcomes, which should not be commercially sensitive, rather than processes (such as
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methodologies) are specified. Useful guidance on this issue was provided by Mr Les
McCarrey at a Perth public hearing:

... if the obligation of governments to disclose that basic information is known up front of
negotiations, companies have a choice as to whether they deal with government agencies
or not on those terms. I do not think many would decline to do so if the rule were
universally applied ... If I may give a single example of this but a very important one, you
will all be aware of the enormous publicity given to the confidentiality of the terms and
conditions of the north-west shelf gas supply contracts to the then State Energy
Commission. I was at one point after I ceased to be under-treasurer, appointed as
chairman of a committee to review that contract and report to government. It took me
some considerable time to get my hands on the contract because of the commerciality
provisions, even though it was rather difficult to review it without being able to see it. I
don’t make that point lightly. I make it in all seriousness, pointing out that the whole of
this commercial confidentiality argument runs very deep, its roots run very deep in
government, and I think it is very wrong.

In the course of that review I had occasion to go to the United States and Canada to look
at gas supply contracts, their operation and the terms under which they had been varied
since the quite major recession of 1983.

I had no difficulty of course looking at all major gas supply contracts that involved
interstate transmission of gas in the United States because they all have to be filed with
the Federal Energy Regulatory Commission in Washington, and although it is a bit of a
bureaucratic monster - I hope we never repeat it quite in that size - nevertheless, they are
available.

What is more, any hearings to review those contracts are open to the public and it’s open
to any member of the public to argue, for example, that the price being charged for entry
to the final utility is excessive by reason of the fact that, for example, the depreciation
schedule being adopted by the supply company is inappropriate. The point is, it is open. It
is arguable. To me, that represents at times bureaucratic, and overly bureaucratic, but
very healthy government.

Because of that, it is my considered view that a requirement for disclosure of contractual
obligations of the parties would in some cases result in the public getting a better deal, if
for no other reason than because of the knowledge of the parties the terms of any
agreement would be subject to critical scrutiny by external experts.

Mr McCarrey’s point on the need to inform tender respondents of the release of the final
contract, is an important one, and one we fully support. The clear instruction in tender
documents that all contract details will be released, would enable private firms to
determine if they wish to do business with government. Private sector firms should also
understand that contractual confidentiality provisions that prevent the release of
information are not possible when doing business with government. Mr McCarrey stressed
that only the final contract should be released, not the deliberative process leading up the
contract agreement. Similarly, details of the unsuccessful tender should not be released:
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In the course of negotiations government agencies obtain access to a great deal of
information as to the other party’s confidential business affairs while for example
determining the capacity of that party to perform to the standards required under the
contract.

Such information should remain commercially confidential. The difference here is that
the public has no need to know, and therefore has in my view no right to know, matters
that are private and of no public concern.

The release of information relating to contracts should also extend to commercial
agreements such as royalty payments. We agree that royalty payments, such as those
mentioned by the Conservation Council of WA Inc., should be publicly available.

Recently, a trend has emerged for state governments to out bid other states to secure
investment projects. The incentives offered can include such benefits as cost subsidies, tax
incentives or tax holidays. Often these incentives do not involve the expenditure of money
but rather the sacrifice of revenue rights. Claims of commercial confidentiality are
sometimes used to prevent the disclosure of these benefits. While the encouragement of
investment is a proper activity for state governments, the Royal Commission detailed
many entrepreneurial projects which were initially undertaken for the State’s benefit, but
which subsequently became questionable. There is a potential for corrupt or improper
conduct when governments can bestow substantial benefits in secret. We take the view
that the sacrifice of revenue rights is as significant as the commitment to expenditure, and
the public has a right to know of all contractual agreements involving such commitments.

The lessons of the 1980s should serve as a constant reminder of the pitfalls of government
conducting commercial arrangements in secret. If a government agency finds the demands
of acting openly are in conflict with the requirements of beating the competition, then
government must look to other ways of solving this dilemma. These options may include
the privatisation of an agency, which must have a competitive imperative; contracting out
the management of a publicly owned asset or the implementation of competitive neutrality
mechanisms. In any activity involving public money, the weight of public interest rests
more with accountability than with competitiveness.

In making specific recommendations to clarify what information should be made available
to the public, regardless of claims of commercial confidentiality, we realise that it may be
necessary to re-examine many of these issues when dealing with Specified Matter 7. This
Matter requires us to examine the necessity and framework for legislation governing
monitoring, control and parliamentary scrutiny of state-owned companies, trading
enterprises, partnerships and statutory authorities.
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2.3.11.5 Recommendations

1. Upon the awarding of a government contract, regardless of whether
the contract involves the commitment of expenditure, the charging of
a royalty, or the sacrifice of revenue rights, a copy of the complete
contract should be lodged for public inspection with the State Supply
Commission or tabled in a house of Parliament.

2. The State Supply Commission guidelines should provide that, as a
pre-condition for doing business with government, tenderers must be
prepared for the details of any contract to be made public. These
guidelines are to be applicable across the public sector and include
all GTEs and should encompass public sector agencies and GTEs
not currently the subject of State Supply Commission review.

2.3.12 PUBLIC SERVANTS’ DUTY OF CONFIDENTIALITY

2.3.12.1 Issues for Consideration

The disclosure and use of official information is regulated by general secrecy provisions,
common law and employment regulations. In addition, in Western Australia and some
other Australian jurisdictions, these secrecy regimes can be linked to Criminal Code
offences. These duties of non-disclosure have severely restricted the right of public
servants and other public sector employees to reveal information relating to the work of
government.

The Royal Commission observed that:

If public officials in Western Australia complied strictly with the secrecy obligations
imposed on them by our statutes - and even the most scrupulous official would find this
an almost impossible demand - the interests of the public would be gravely prejudiced. ...
those obligations as a rule are not at all concerned with protecting from use or disclosure
information which should be protected for legitimate reasons. Rather they control rigidly
when and by whom official information can be made publicly available by officials. ...
They are quite opposed to any reasonable concept of open government. (WA Royal
Commission, 1992: II 2.3.2)

In addition to the sections of many statutes which impose specific secrecy obligations
upon public servants, there are generalised provisions including:

Public Service Regulation No.8

An officer shall not -

(a) Publicly comment, either orally or in writing, on any administrative action, or upon
the administration of any department or organisation; or
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(b) use for any purpose, other than for the discharge of official duties as an officer,
information gained by or conveyed to that officer through employment in the
Public Service.

Administrative Instruction 711 - Official Information

An officer shall not, except in the course of the officer’s official duty and with the
express permission of the chief executive officer,

(a) give to any person any information relating to the business of the Public Service or
other Crown business that has been furnished to the officer or obtained by the
officer in the course of his/her duty as an officer; or

(b) disclose the contents of any official papers or documents that have been supplied to
the officer or seen by the officer in the course of his/her official duty as an officer
or otherwise; or

(c) disclose the contents of any Advertised Vacancy file that has been supplied to the
officer or seen by the officer in the course of his/her official duty or otherwise.

The Royal Commission considered that such provisions:

had their origin in statutory regulations made in colonial Victoria in 1867. If they were
tolerable then, they are no longer. Insofar as the individual public servant is concerned,
they simply cast a blanket over all information concerning the conduct of government or
which has been acquired in office as a public servant. It does not matter that the
information is already publicly available or could be required to be made publicly
available under the proposed FOI legislation. It does not matter that the use or disclosure
of the information would be publicly beneficial and that its use or disclosure would
otherwise be unobjectionable. It does not matter that its revelation would enhance, rather
than impede, the prosecution of governmental business or that it would assist the public
in its dealings with government. (WA Royal Commission, 1992: II 2.3.6)

The Criminal Code also provides a penalty for a general offence of unauthorised
disclosure of information:

Criminal Code Act 1913

Section 81: Any person who, being employed in the Public Service, publishes or
communicates any fact which comes to his knowledge by virtue of his office and which it
is his duty to keep secret, or any document which comes to his possession by virtue of his
office and which it is his duty to keep secret, except to some person to whom he is bound
to publish or communicate it, is guilty of a misdemeanour, and is liable to imprisonment
for 2 years.
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2.3.12.2 Actions to Date

• The Public Service Act 1978 was abolished with effect from 1 October 1994.
However Regulation 8 and Administrative Instruction 711 were amongst subsidiary
legislation retained.

• Relevant sections of the Public Sector Management Act 1994 proclaimed with effect
from 1 October 1994 are:

Section 7(h) which states ‘... proper standards are to be maintained at all times in the
creation, management, maintenance and retention of records;’

Section 9(a) requires that all public sector employees are to comply with the
provisions of the said Act and any other Act governing their conduct;

Section 9(b) requires that all public sector employees are to act with integrity in the
performance of official duties and are to be scrupulous in the use of official
information;

Section 21(1)(b) requires the Public Sector Standards Commissioner to establish
codes of ethics setting out minimum standards of conduct and integrity to be
complied with by public sector employees;

Section 21(1)(c) requires the Public Sector Standards Commissioner to assist public
sector bodies to develop ... codes of conduct ... consistent with the codes of ethics
established under paragraph (b); and

Section 80(b)(i) provides that ‘... an employee who contravenes any provision of this
Act applicable to that employee; ... commits a breach of discipline.’

• The Criminal Code

In 1991 the Standing Committee of Attorneys General established the Model
Criminal Code Officers’ Committee to develop model uniform criminal laws for
Australia. The Officers’ Committee has not yet discussed its attitude to offences such
as those listed in s.81 of The Criminal Code.

• Official Corruption Commission Act 1988

The Act was amended in 1994 to provide protection to public servants who reported
allegations of corruption, notwithstanding such reporting required that they breach
the secrecy provisions of other legislation.
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2.3.12.3 Public Submissions

The major views put forward in written submissions or at public seminars and hearings, in
response to this issue, raised in the Commission’s Discussion Paper No. 1 were:

• that the Public Service operates in a culture of secrecy rather than one of openness
and that this is not a good thing; and

• that there was a need for guidelines to assist public servants in determining what
information should be disclosed and what should legitimately be kept secret.

The Information Commissioner stated in her submission that:

Secrecy in the public sector is a tradition inherited from a constitutional monarchy and it
has evolved as part of the entrenched culture of public administration. It is reinforced by
the enactment of secrecy provisions in legislation. In spite of the spirit of openness which
is embodied in the concept of FOI, it is the experience of the Information Commissioner
that existing practices in public sector agencies lean towards secrecy. That is, the public
sector has a culture of secrecy rather than a culture of openness.

Amongst those who shared this view was Mr J. Anderson who attended the Derby public
hearing. In his written submission he stated:

Secrecy has to [be] minimised rather than maximised in all areas of government, the
bureaucracy and statutory body deliberations, documentation and recordings. As matters
now exist there is too much emphasis given to secrecy provisions and too little attention
to Freedom of Information and a people’s right to know. In a democracy a people’s trust
in their government is a precious thing and should not be jeopardised unnecessarily or to
hide incompetency or to cloak maladministration.

Mr David Clements stated in his submission to the Commission that:

Experience of 12 years in the public service gives an insight into the pervading culture.
The ethos is that the Minister and the Department must be protected at all costs from
political harm and embarrassment. Mistakes must be covered up or explained away by
whatever means. ... Furthermore, in some agencies the observation and adherence to this
[ethos of concealment and obfuscation] can be the difference to career success or the
‘backwoods’.

Respondents to a staff survey within the Disability Services Commission favoured the
view that there was a culture of secrecy and that it should be changed.

The potential dangers of a culture of secrecy in the public service were identified by Mr
Brian Toohey who, in his address to the public seminar in Perth, said:

... secrecy can create a climate which is only too conducive to improper or downright
corrupt behaviour. For significant change to occur public servants will need to be far
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more willing to let the public know what they are doing and why. The law will also need
to be changed to encourage them to do so. ... For attitudinal change to occur public
servants will need to be confident that they will not be punished officially or unofficially
for lifting the lid off wrongdoing.

The Community and Public Sector Union/Civil Service Association of WA (Inc.), in
commenting upon the difficulties experienced by officers in attempting to comply with
current provisions, stated in its submission that:

The current provisions put an enormous obligation on public sector employees to make a
judgement as to what information can be disclosed and what cannot. At the same time,
public employees take enormous risks in case they make a mistake and disciplinary action
is taken against them. They also risk the expensive and traumatic experience of being
taken through the Civil Court for breaching secrecy provisions.

The Office of Multicultural Interests agreed. As stated in its submission to the
Commission:

It is important that public officers are provided with adequate guidance (possibly in the
form of legislation) to assist them in determining what information can or cannot be
released. This would help ensure that the unintentional withholding of information or the
unauthorised disclosure of information does not occur.

In responding to our queries about the need to retain general secrecy provisions to control
the right of public servants to disclose information, the Premier, the Hon. Richard Court
MLA acknowledged:

These broad provisions [Regulation 8 and Administrative Instruction 711] are clearly
questionable in contemporary society and in view of the findings of the Royal
Commission which identified these particular provisions ... as blanket provisions which
were no longer ‘tolerable’.

These provisions do not particularly identify any legitimate interest, such as personal or
commercial information or matters affecting the security of the State. There is therefore
no identifiable public interest evident from the terms of the provisions themselves.

It is however necessary that there be some framework for guiding public sector
employees in the use of official information and the circumstances in which an individual
might of his or her own accord release information or otherwise make use of such
information.

The difficulties of bringing about change were recognised in the submission made by the
Australian Democrats, which called for ‘... significantly improved public service standards
of openness to the public and the media, with principles laid down and secrecy
minimised.’ It argued that:
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There are no short cuts in organisational change. Cultural changes are by definition
difficult. Planning, execution, control, and measurement have to be precise, thorough, and
set to a timetable. First the ‘open accessible accountable’ policy must be clear and
unambiguous in the Acts, regulations and procedures that govern the public service. Next
training to change the culture is necessary, from top to bottom. Third behaviour change
must be monitored and reinforced wherever there is a problem. Last the culture change
must be measured quantifiably and qualitatively, against the experience of the media and
organisations and the public using the public service.

2.3.12.4 Analysis

The existing framework of rules, regulations and statutes clearly works against the
operation of open government. This was acknowledged in 1988 when the Public Service
Commission issued Rights, Responsibilities and Obligations: A Code of Conduct for
Public Servants. It said that statute law provided little guidance about the expected role of
public servants and that ‘... obligations and responsibilities remain largely a question of
unwritten expectations based on an assumed understanding of the traditional role of public
servants and the Public Service. This understanding can no longer, however, be relied
upon as recent changes to Public Sector management have limited its impact’.

The changes that it was referring to were the movement of more private sector people into
the public service, often on short term contracts; greater reliance by the public sector on
outside organisations, unfamiliar with the public service ethos, to train staff; and the move
towards privatisation and contracting out of government services. These changes, already
well under way in 1988, have proceeded apace.

Whether the assumed understanding of public service obligations and responsibilities was
ever a valid assumption is not our concern. What is certain, however, is that the
‘traditional public service’ has now vanished, probably for ever. What we need therefore,
is a framework to address the goal of open government within the public sector as it now
operates. A public sector in which even ‘permanent’ public servants tend to be more
mobile, performing different jobs in different agencies for limited periods, often alongside
people employed on short-term contracts from outside the sector; in which managers and
chief executive officers no longer spend their careers in one or two agencies, becoming
imbued with the culture of the organisation; in which government services are contracted
out to be provided by the private sector and public sector bodies are being privatised,
corporatised or becoming government trading enterprises.

What is needed is a framework providing clear guidelines to those at all levels within the
system - chief executive officers, managers and employees - about their responsibilities
for disclosing or protecting information and incorporating principles that will apply across
the sector.

The first principle is that openness cannot be absolute. Government agencies obtain, hold
and at times transfer information from or about third parties, much of which may be
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private or otherwise confidential. Some of it may have been obtained in confidence. We
do not consider it appropriate that in seeking a goal of maximum openness, legitimate
privacy concerns should be ignored.

Secondly therefore, information that should be protected must be clearly identified and
described. Individual agencies are best placed to make such assessments about the
information for which they are responsible. Such assessments must be based on a set of
criteria common to all agencies and made public.

Thirdly, the classification of what information is to be protected in each agency, and the
reasons for such protection, must be freely available to the public.

Fourthly, staff must be provided with guidelines and training in assessing information that
may or may not be disclosed to the public or to other agencies. We note that the House of
Representatives Standing Committee on Legal and Constitutional Affairs (1995) has
called for enhancement of the privacy culture of the public sector. We endorse this
proposal with regard to the Western Australian public sector.

Fifthly, penalties should be established for public officials who disclose information that
should be protected, and for individuals, whether public officials or private citizens, who
make use of such information. Such penalties would not, of course apply to public
officials who disclose information to the Official Corruption Commission.

In making specific recommendations we realise that we may be required to re-examine
these issues when dealing other Specified Matters. For example, Specified Matter 10
entails an examination of the standard of conduct expected of all public officials for the
purposes of:

(a) their formulation in codes of conduct; and
(b) determining what associated measures should be taken to facilitate adherence to

those standards.

The current obligations that bind public servants may therefore once again be relevant in
this context.

Additionally Specified Matter 11 requires us to examine the legislative and other measures
that should be taken:

(a) to facilitate the making and the investigation of whistleblowing complaints;
(b) to establish appropriate and effective protection for whistleblowers; and
(c) to accommodate any necessary protection for those against whom allegations are

made.
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The Royal Commission considered that the current secrecy provisions ‘... create a very
serious impediment to ‘whistleblowing’ by public officials. In their tenor and purpose,
they are quite opposed to what is required to foster an environment of open government’
(WA Royal Commission, 1992: II 2.3.6).

It is anticipated that in examining Specified Matter 11, it will be necessary to re-examine
the current public sector secrecy laws and ascertain the possible impact they have upon the
making and investigation of whistleblowing complaints.

2.3.12.5 Recommendations

1. Codes of ethics developed within the Western Australian public
sector should include principles of data protection.

2. Chief executive officers and chief employees of public sector bodies
should be responsible for specifying classes of information that
should be protected within their agencies.

3. Chief executive officers and chief employees of public sector bodies
should be responsible for publishing such classifications.

4. Information held by a public sector body, which has not been
classified as protected data, should be available to the public.

5. Regulation 8 of the Public Service Act 1978  should be repealed within
six months of the promulgation of codes of ethics concerning
principles of data protection.

6. Administrative Instruction 711 should be repealed within six months
of the promulgation of codes of ethics concerning principles of data
protection.

7. Section 81 of The Criminal Code  should be retained until the
Standing Committee of Attorneys General makes a decision about
uniform criminal laws for Australia.
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CHAPTER 3 CABINET SECRECY

3.1 SPECIFIED MATTER 2

Specified Matter 2 of the Commission on Government Act 1994 requires the Commission
on Government to inquire into:

The operation of Cabinet secrecy.

This Specified Matter was not one of the recommendations referred to the Commission on
Government by the Royal Commission. It was added to the Specified Matters in the
original Commission on Government Bill because ‘... the Government ... considered the
original Bill to be too restrictive in terms of the number of areas to be investigated’;
therefore the Specified Matters were ‘... expanded to include some of the other
recommendations of the royal commission’ (WAPD, Assembly, 8 July 1993: 1449).

3.2 ROYAL COMMISSION

In its Part II  Report, the Royal Commission commented on the operation of cabinet. It
stated that ‘... in the period of the Burke and Dowding Governments, Cabinet became a
diminished institution’ and that there ‘... was a disturbing trend towards the denial of any
collective consideration on an informed basis of some major decisions’ (WA Royal
Commission, 1992: II 4.2.7). The Royal Commission further stated that the:

Processes of decision making were often shrouded in secrecy. The reasons for decision in
many cases were not documented. The proper role and function of Cabinet itself was
either poorly understood or deliberately abused by the Premier and senior Ministers. (WA
Royal Commission, 1992: II 1.1.25)

In addition, the Report highlighted instances where no record was taken of important
cabinet decisions; where cabinet was given inadequate information or insufficient time to
study proposals; or where the cabinet process was circumvented when important decisions
were made. An example of the latter was the decision to purchase the Fremantle Gas and
Coke Company (WA Royal Commission, 1992: I (3) 10.29.9; II 1.1.26).

In regard to the convention of ministerial responsibility, the Royal Commission
commented that ‘... parliamentary practice and scholarly interpretation alike reveal a
diversity of views extending to fundamental disagreement’ (WA Royal Commission,
1992: II 4.2.2).
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The conventions of collective and individual ministerial responsibility were not defined by
the Royal Commission which stated that ‘... the allocation of ministerial responsibility,
both individually and collectively, is for the Parliament to exact and for the electorate to
judge, not for this Commission to pronounce upon’ (WA Royal Commission, 1992: II
4.2.6). In making this assessment the Royal Commission stated that:

whatever its parliamentary and electoral effect in limiting or extending the scope of
political responsibility, a convention of collective ministerial responsibility cannot
legitimately be used, without more, to infer the collective impropriety of a cabinet from a
finding of impropriety in the case of a particular minister in that cabinet. (WA Royal
Commission, 1992: II 4.2.6)

In relation to the importance of cabinet accountability the Royal Commission made the
following statement:

Regardless of the particular form in which a cabinet shapes its collective deliberations
and decisions, the integrity of its procedures is fundamental both to the government’s
conduct of the public’s business and to its accountability for the performance of its public
duty. (WA Royal Commission, 1992: II 1.3.9)

3.3 THE ROLE AND FUNCTION OF CABINET IN THE
WESTERN AUSTRALIAN SYSTEM OF GOVERNMENT

3.3.1 Role of Cabinet, Its Importance

Cabinet is the name given to a meeting of all ministers (or some smaller number), chaired
by the Premier to make key decisions about government policy and appointments in the
State. Cabinet has no formal recognition in constitutional documents and the government
of the day decides its system of operation. Its decisions have no legal standing until they
are put into effect, either by a decision of Executive Council or by the responsible
minister. Established conventions, such as collective ministerial responsibility and cabinet
secrecy, are said to give substance to the institution and its formal operation.

Cabinet has a pivotal role in our system of government. Traditionally, the major decisions
of government are made in this forum. The decisions made by cabinet include matters
which affect the portfolios of more than one minister; politically sensitive or financially
significant policy decisions; matters which have a major impact on the employment
situation; authority to draft legislation; action in respect of parliamentary or cabinet
committees; matters impacting on relationships with other governments and certain senior
appointments.
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3.3.2 Collective Responsibility

Collective responsibility forms one part of the convention of ministerial responsibility.
This holds that a cabinet is collectively responsible to parliament for all its actions,
programs and policies. It implies that each minister will observe the convention of cabinet
secrecy. Additionally, it is said to require that ministers should publicly support cabinet
decisions and,if they cannot do so, should resign.

3.3.3 How Cabinet Operates

A more detailed discussion of the operation of cabinet is provided later in this Report but
some introductory comments are made here. Despite cabinet’s status as the supreme
policy making body of government, its operation has been organised in a very informal
manner. A certain mystique has always surrounded the operation of cabinet. Yet there is
nothing unique about the way in which cabinet reaches its decisions. To a certain extent,
the formality or otherwise of cabinet proceedings has largely depended upon the personal
idiosyncrasies of individual premiers.

Unlike corporate bodies or business associations, cabinet and its sub-committees have no
legally binding record keeping requirements. Its procedures are set out in a Cabinet
Handbook which is prepared by the Ministry of Premier and Cabinet. To a limited extent
such handbooks, which are now a common feature in all Australian jurisdictions,
introduce an element of formality to proceedings. These handbooks have no legal status
and there is no legal requirement on the part of ministers to observe the procedures set out
in them. They can be changed at the direction of the government of the day. While no
doubt assisting in the operation of the cabinet process, they are merely prepared as a useful
guide for the information of ministers and officials responsible for the handling of cabinet
matters.

3.4 THE NEED FOR CABINET SECRECY

Of those who made submissions to us on this Specified Matter, most discussed the issue of
cabinet secrecy in general without addressing particular aspects of the issue. At the outset,
we wish to point out that from the submissions that we received on this topic, there was an
overwhelming response for more openness in the cabinet process. The public were
generally unconvinced by the arguments supporting secrecy and fearful that
confidentiality could be used as a veil to conceal information which should be in the
public domain. Those supporting the existing arrangements were in the main ministers and
government officials. The arguments raised were essentially those which were canvassed
in Commission’s Discussion Paper No. 1 which we will briefly summarise.

Those submissions calling for a high level of secrecy surrounding cabinet deliberations
and proceedings frequently made reference to cabinet’s role as the supreme decision
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making body of government. Secrecy was perceived as being essential for the proper and
efficient conduct of the affairs of state.

The need for candour and frankness in the deliberative process was highlighted by some
who considered that if the views of individuals became public, ministers and their public
officials would be unwilling to be open and candid.

Confidentiality was seen by some proponents of secrecy to ensure that cabinet
deliberations are kept on track and that the process is not diverted from its proper course.
While being necessary for the proper and efficient conduct of the affairs of state, it was
conceded that cabinet solidarity has political advantages in maintaining the appearance of
a political unity. The requirement of cabinet secrecy for the effective operation of the
convention of collective responsibility was one of the main arguments advanced. While
many did concede that there are occasions when information is leaked from cabinet,
nevertheless, collective responsibility was considered to be an important component of our
political system.

Of those who made submissions on the need for greater openness in cabinet, a large
proportion raised issues of accountability and the perceived potential secrecy has to
conceal maladministration, corruption or politically embarrassing matters from the public.

For example, Mr O’Sullivan in his report to the Commission summarised journalists’
concerns about the ‘... brick by brick development of Cabinet secrecy’ which was ‘... way
beyond what was once considered reasonable...’ He quoted a comment made by one of his
colleagues who considered that:

The entire tradition of Cabinet secrecy is at odds with the principle of accountability - to
the Parliament and to the people.

Mr O’Sullivan went on to say:

In general, members of the press had no problem with the need for some Cabinet secrecy.
They thought ministers were entitled to the privilege of free and open discussion in
private. They considered that if privacy of discussion did not occur in Cabinet then
ministers would simply be able to meet in other circumstances, in other places, for private
discussion.

But the press wanted openness about decisions and conclusions and wanted open
information as to the justification of decisions. Journalists were also genuinely horrified
as citizens at the position of archivists and historians of the future trying to make sense of
limited information passed on for later judgments ...

Some sought to draw a distinction between the type of matters which may be placed
before a state cabinet as opposed to federal cabinet. Unlike its federal counterpart, it was
noted that state cabinets do not generally deal with sensitive issues like defence and
national security. Many perceived that a large part of cabinet deliberations involve more
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mundane matters, the revelation of which would not have a detrimental effect on the
operation or effective functioning of government but would, on the contrary, enhance it.

In refuting the argument that full and open communication would be stifled if the veil of
cabinet secrecy is lifted, reference was often made to the quite onerous disclosure
requirements placed upon local councils. It was noted that despite the fact that most local
council meetings are held in public, this did not seem to have had a detrimental effect on
their deliberations. Mention was also made of the duties of disclosure placed upon
corporate directors, trustees, and those holding fiduciary offices and some considered that
it was incongruous that there were not similar disclosure requirements placed upon cabinet
in its role as executive body for the State.

While many of those critical of cabinet secrecy did not question the need for non-
disclosure as being necessary to maintain the convention of cabinet confidentiality, it was
nevertheless pointed out that this convention is frequently breached and the personal
attitudes of ministers are sometimes leaked to the media. Opponents of secrecy often
referred to the political dimension of the convention and doubted its usefulness as a means
of securing responsibility of cabinet to the Parliament and, through the Parliament, to the
electorate.

We appreciate that there are competing considerations which must be assessed when
considering the justification for cabinet secrecy. In making specific recommendations we
favour greater openness in the cabinet process. We recognise that any body that operates
in secret has the potential to engage in improper, illegal or corrupt conduct. The findings
of the Royal Commission, together with the links between openness and accountability
which have been highlighted in many of the submissions, have been particularly
persuasive.

It is appropriate to foreshadow further consideration of issues relating to cabinet secrecy in
future Reports, particularly Specified Matter 24 which requires the Commission to
examine the adequacy of the processes by which the constitutional laws of the State may
be changed. It is a frequent criticism of the federal and state constitutions that they are a
poor guide to the manner in which our system of government actually operates. The fact
that cabinet is not referred to in any of the documents making up our Constitution, is often
cited in support of such criticism. Additionally, the absence of conventions such as
ministerial responsibility is somewhat of a paradox, in view of the frequent use of such a
term in describing an important component of our system.

A number of submissions we have received proposed, or in part supported, constitutional
amendment to ensure that the powers and functions of cabinet as it operates currently are
in some way recognised in our Constitution. Specified Matter 24 may entail a review of
the deficiencies of the current constitutional laws of the State; therefore the operation and
function of cabinet may be relevant when we deal with that matter.
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3.5 CABINET IN OPERATION

3.5.1 RECORD KEEPING - WHAT SHOULD BE KEPT

3.5.1.1 Issues for Consideration

The following documents are currently created by the operations of cabinet:

• cabinet submissions;
• comment sheets (from ministers);
• appointment summary sheets;
• cabinet agenda;
• cabinet decision sheets;
• cabinet attendance sheets;
• cabinet record books;
• computerised index of all cabinet submissions and decisions; and
• briefing sheets known as blues.

A brief description of these documents is provided below.

The cabinet submission is the principal form of documentation generated by the
operations of cabinet. The cabinet submission is really a collection of several documents
that together make up a complete submission. When an issue requires cabinet approval
(such as an amendment to an Act or consideration of a Bill, new spending initiatives or
major policy changes) a submission is put to cabinet. The Cabinet Handbook (WA
Ministry of Premier and Cabinet, 1994) states that a cabinet submission should contain:

• all relevant information, including the impact on sensitive issues;

• resource implications (availability of funds and staff, source of funding, full year
cost as well as current and recurrent year impact);

• recommended course of action. This should be clear and concise and not be
disguised in the body of the proposal;

• an outline of options other than those recommended and a summary of reasons for
the preferred option;

• who has been consulted and the degree of acceptance or rejection that has resulted
from the consultation process;

• the urgency of the matter, particularly where legislation is involved;
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• background information, including references to previous cabinet decisions about or
related to the matter;

• implications of the submission on the Financial Administration and Audit Act 1985,
or other Acts; and

• impact of the submission on small business and details of the positive or negative
impact.

Before a submission reaches cabinet the public servants in the Cabinet and Parliamentary
Services Branch, Office of State Administration, undertake a range of administrative
procedures to ensure that adequate consultation has taken place with the various
departments and ministers who could be affected by the proposal. It is particularly
important that the departments affected by the submission have the opportunity to
comment. This is achieved through cabinet comment sheets which contain the views of
other departments and agencies. The ministers responsible for the agencies which submit
cabinet comment sheets usually sign the comment sheets.

Each cabinet submission also includes a cabinet summary sheet which summarises a
submission but should not contain additional information. The wording of the
recommendation in the cabinet summary sheet should conform exactly with the wording
of the recommendations in the main body of the submission.

Cabinet submissions concerning appointments to boards and committees should contain
the following:

• occupation and date of birth of the nominee;
• nominator;
• the number of years the nominee has served on the Board or Committee;
• names of the current membership of the Board or Committee;
• fee or allowance to be paid;
• frequency of meetings;
• creation authority for the Board or Committee;
• statutory requirements for the position;
• public announcement intentions;
• the number of men and women on the Board or Committee; and
• details of the person being considered for appointment.

All the information described above is summarised in an appointment summary sheet.

The cabinet agenda follows a standard format each week and include items such as:

• priority items submitted by the Premier;
• deferred items;
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• legislation;
• general items;
• appointments to committees, boards etc; and
• late items.

The Premier decides what will appear on the agenda.

Cabinet decisions are recorded on cabinet decision sheets. These contain key information
from each cabinet submission including:

• the title of the cabinet submission;
• date of submission;
• ministers sponsoring the submission;
• decision;
• date of decision; and
• to whom copies have been sent.

No record is kept of the views of individual ministers in the course of discussions about a
submission and no record is kept of the balance of support within cabinet on particular
issues.

Cabinet decision sheets are prepared by the Office of the Parliamentary Secretary of the
Cabinet and signed by the Premier.

Cabinet attendance sheets record which ministers attended cabinet meetings and are kept
by the Parliamentary Secretary of the Cabinet.

Cabinet record books are leather bound precis of each cabinet submission and are prepared
in the office of the Parliamentary Secretary of the Cabinet. The records have been
maintained since 1 July 1914.

The Cabinet and Parliamentary Services Branch of the Ministry of Premier and Cabinet
maintains a computerised index of all cabinet submissions and decisions dating back to
1983.

Additional cabinet records which are not mentioned in the Cabinet Handbook are blues.
Blues first came to public attention through the proceedings of the Royal Commission
(WA Royal Commission, 1992: I (2) 9.12.4 - 9.12.6). Blues are essentially briefing sheets,
on blue paper, prepared for the Premier. Blues were initiated by the Burke government
and have been retained by succeeding premiers, although their format has changed
slightly. In their current form, blues are a highly summarised (one page in length) briefing
to the Premier on pertinent issues relating to the matter under consideration. They are
created by the Policy Office of the Ministry of Premier and Cabinet. Their distribution is
very limited, as they are only seen by the Premier and the author from the Policy Office.
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The original hard copy of cabinet agendas, submissions and decisions, with all appendices
and attachments from 1 July 1993 are kept by the Cabinet and Parliamentary Services
Branch (prior records are copies of the cabinet documents, as the originals were returned
to the minister originating the submission). These documents are periodically sent to the
Public Records Office (previously known as State Archives). Only papers dating from
1993 (the date of the present Government’s election) are currently held by Cabinet and
Parliamentary Services. All other documents are held in the Public Records Office. The
computerised index of all cabinet submissions and decisions is kept and transferred to
Public Records Office upon a change of Government. All cabinet records of the previous
government are archived immediately upon the change of government. Blues are
destroyed after each cabinet meeting.

3.5.1.2 Actions to Date

As far as we are aware, there have been no material developments in cabinet record
keeping procedures since the Royal Commission.

3.5.1.3 Public Submissions

The destruction of blues was a surprising disclosure to many people who made
submissions. In his address during the public seminar on secrecy issues, Mr Brian Toohey
stated:

At the very least, I am astonished by the position in WA in which the Premier’s briefing
sheets for cabinet, known as blues, are destroyed shortly after use. Copies are not even
kept for the archives for release 30 years hence. Surely a Premier could live with the
danger that a historian might produce a sensational headline 30 years down the track?

The arguments advanced for retention, and access of such documents ‘way down the
track’, were raised by Mr Bevan Lawrence. He asserted at a public seminar that as such
documents were prepared at taxpayers’ expense they should be preserved and retained:

Likewise, my view of say in this state the cabinet blues which are apparently destroyed. If
Mr Court had his own private body of say architects who gave him advice on planning
matters and they met and they gave him all sorts of recommendations on various things at
no cost to the State and if he had their valued opinions in his pocket when he goes into
cabinet, I don’t see that that is any matter that belongs to the state archives or to posterity.

But if he has a political person on his staff, paid for by the State, paid for by the public,
then if that person produces recommendations or blues in due course they should be
available way down the track. Once we get the concept through that if it is paid for by the
public, in the end it should become public, I believe we start to depoliticise - we stop the
dichotomy between, ‘I have my own private army of people here to keep me in power’,
versus, ‘They can give me some political advice but eventually everyone is going to see
what it was sooner or later’. You may get rid of that siege mentality of, ‘We must do
whatever is necessary to make sure that we get voted in next time’. People will start to
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realise that there is a longer term, that they don’t want to be thought badly of way down
the track for having snowed the public.

The fear that cabinets would be driven underground if too onerous reporting requirements
were expected of them, was raised by Sir William Heseltine at the Northam public
hearing:

If you make the cabinet proceedings too formalised and with too much access to them
you will simply find that the decision-making process is moved into some less formal
body where records are not kept and are liable to scrutiny.

While not referring to blues in particular, Mr Jacobson at the Moora hearing also
addressed questions of accountability in support of his argument for the retention of
cabinet documents generally:

What is so secret that we, the people that pay their wages, can’t find out? It’s like this
Easton affair. Wouldn’t it be so easy and save a lot of money to look back in the records
of what happened in the chambers, to what really was said? Who is guilty, who is not
guilty - end of story ...

Mr Saxon from the Media Entertainment and Arts Alliance concluded at a Perth public
hearing:

The information contained in the documents created by cabinet should be more fulsome
than they are ... The blues, for instance, should be kept. The views of ministers should be
recorded for history if nothing else.

3.5.1.4 Analysis

In most Australian jurisdictions it seems to be standard practice now for procedures
governing the cabinet process to be set out in cabinet handbooks. These handbooks are
prepared by the Department of Prime Minister and Cabinet at the federal level, and the
Departments of the Premier and Cabinet for the states. There is little variation between the
handbooks currently in circulation.

While such handbooks provide a useful guide and no doubt assist in the streamlining of
the cabinet process, we note that they are prepared solely for the information of ministers
and officials responsible for the handling of cabinet matters. As previously mentioned,
these handbooks have no legal status and accordingly there are no legal implications
attached to a breach of any particular guideline set out in the handbook. The extent to
which these guidelines are in practice observed, ultimately rests upon the Prime Minister
or Premier of the day.

Cabinet handbooks, in setting out certain record keeping requirements, are of some
assistance. To some extent they provide benchmarks by which the public can assess the
actual operation of cabinet at any particular time. In the context of the federal cabinet, one
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commentator has seen them as reflecting a general trend of greater formality in cabinet
processes:

From being a relatively informal body which once could discuss matters at some length
and afford the time to try and reach genuine consensus, cabinet has come to resemble any
other executive body in business or the public service which must consider a variety of
questions in a limited time. Its procedures are set out in the Cabinet Handbook, which is
published by the government. The agenda, which is under the control of the Prime
Minister, must be carefully arranged for full cabinet meetings, submissions should be
kept to a prescribed length and there is an elaborate system of consultation between
officials before many matters are even put to cabinet. Most of this is essential under
modern conditions, but it makes a clear distinction between two of the roles that cabinet
must play: it is a national manager as well as a body for balancing political demands and
deciding major policy. (Aitkin, Jinks & Warhurst, 1991: 120)

The Royal Commission raised significant concerns about the evidentiary and governing
qualities of public records generally and cabinet records in particular. The lack of
documentation clearly frustrated its investigations. It commented:

Pervading all of this period was a clear disregard of the formal cabinet procedures ...
Nowhere was this more apparent than in the attitude taken to record keeping. In some
crucial meetings of Cabinet in late 1987 and 1988, for example, no record ever appears to
have come into existence, no agenda, no submissions, no recorded decisions. (WA Royal
Commission, 1992: II 4.2.7)

It also highlighted specific instances where cabinet practice departed from requirements
set out in guidelines and noted:

The most remarkable feature in all of this is that at the very time Cabinet and its
procedures were being neglected, the Department of Premier and Cabinet had issued and
reissued detailed guidelines ‘to assist ministers’... In a very real sense, these documents
represent the illusion belied by the reality we have had revealed to us. (WA Royal
Commission, 1992: II 4.2.8)

While we appreciate that there are difficulties in attempting to impose record keeping
requirements upon cabinet with legal sanctions for breaches attached, we believe that there
should be a more formal system of record keeping. The retention of certain cabinet
documents is essential for accountability. The current practice of retaining the original
copy of cabinet agendas, submissions and decisions with all appendices and attachments,
should be formalised. Any organisation, including cabinet, that operates with limited
accountability, risks engaging in improper or illegal activities.

In recommending certain proposed changes to the current record keeping requirements of
cabinet, we realise the necessity for integrity in public record keeping to ensure
accountability. Public access to cabinet records is governed by freedom of information
(FOI) and archives legislation. The latter also establishes record keeping standards for
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public records. Accordingly, the record keeping requirements and public access provisions
pertaining to cabinet records will be examined again in the context of Specified Matter 9.
This matter requires us to examine the terms that would be appropriate for legislation to
establish a separate and independent archives authority for the State.

In the meantime, we signal our intention to formalise the keeping of these records and in
particular the keeping of blues. Because of the candid and sometimes political nature of
blues we are aware that there is resistance to their retention. It is argued that the Premier
needs frank and succinct briefing on a wide range of matters and the format of blues
allows staff to brief the Premier without being constrained with more formal public
service protocols.

On the other hand, many of those who made submissions to us on this issue have pointed
out that the staff who prepare these briefing notes are paid for by the taxpayer. There is a
strong public interest in establishing accountability audit trails wherever public resources
have been applied.

It is unacceptable that public servants can be routinely preparing advice for ministers on
critical affairs of state with no requirement for the archival retention of that advice. In
making our recommendations, we are conscious of the concern raised by those who made
submissions to us on this issue, that any attempt to impose more formality upon the
cabinet process will encourage a kitchen cabinet, where the real cabinet business will be
conducted outside the formal cabinet meetings.

3.5.1.5 Recommendation

1. All cabinet submissions, agendas, comment sheets and blues, together
with any other briefing material (including attachments and appendices)
should be retained and that such a requirement should be set out in the
Cabinet Handbook .

3.5.2 WHAT SHOULD BE RECORDED - CABINET NOTEBOOKS/
MINUTES

3.5.2.1 Issues for Consideration

The Commonwealth and Australian Capital Territory Cabinets are different from the states
in that they retain cabinet notebooks as well as formal minutes. The essential difference
between the two is that cabinet notebooks are merely notes to assist with the drafting of
formal minutes and do record the individual contributions of ministers, whereas cabinet
minutes do not record individual contributions and are a record of the final collective
decision reached. Other differences between Australian jurisdictions are shown in Table
3.1 and Table 3.2.
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No full record of the deliberations of cabinet is kept in any Australian jurisdiction. Most
jurisdictions keep minutes recording the collective decisions reached but not the individual
contribution of ministers. Once prepared, these minutes are circulated to ministers and
departments for appropriate action.

Only Western Australia, Tasmania and Victoria have parliamentarians to record cabinet
minutes or decisions. The other states, territories and the Commonwealth charge public
servants with this role.

A unique aspect of the federal practice is the requirement for three notetakers to be present
at cabinet meetings. They are officers of the Department of Prime Minister and Cabinet,
one of whom is the Secretary to the Cabinet. One notetaker is responsible for recording as
full a record as possible of the discussions.

The notebooks are treated as highly confidential as they contain the personal views of
individual ministers. They cannot be reproduced or shown to any unauthorised person and
access is not allowed except on the authority of the Secretary to the Cabinet. It has been
stated that:

... neither Ministers nor the Prime Minister have direct access to Cabinet notebooks,
although notetakers have, at the request of the Minister concerned, referred to their
notebooks for the purpose of assisting Ministers to recall their individual contributions to
earlier discussions. (CPD, House of Representatives, 16 December 1992: 3892)

Access by the public to cabinet minutes and notebooks is governed by archives and FOI
legislation which we discuss in more detail in sections 3.6.2 and 3.6.3.

3.5.2.2 Actions to Date

As far as we are aware, there have been no proposals by any state governments to adopt a
system of notetaking which is similar to the federal and ACT cabinet notebook system.

3.5.2.3 Public Submissions

We received few public submissions on the usefulness or otherwise of cabinet notebooks
and other issues pertaining to the procedures of cabinet generally. This may, in part,
reflect the limited knowledge that the public has about these issues and the secrecy
surrounding information on how cabinet does, or is supposed to operate. Many members
of the public expressed appreciation of the brief summary of cabinet record keeping that
was provided in the Commission’s discussion paper. Of those who made submissions
touching upon the federal notebook model, most were supportive. The Shire of Northam
for example, concluded that:
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Formal minutes should be taken of Cabinet Meetings and contain as much information as
necessary to portray the truth of what happened at that particular meeting ...

Additionally:

Cabinet notebooks, although treated as highly confidential as they contain the personal
views of individual Ministers, should be reproduced or shown to any authorised person
and indeed to the general public, should the Freedom of Information legislation be
enacted to cover this area.

The Australian Democrats, while not specifically referring to the federal system, made the
following comments at a Perth public hearing:

There is a need for all of the decisions and considerations that are taken into account by
the body that acts on behalf of the people of this State to be made available at some time
to the people of the State. That time may be during a legal process or it may be simply
after the passage of a certain length of time and we would suggest that that should not be
a 50-year time period but something less ...

At a Perth public hearing Mr Saxon, on behalf of the Media, Entertainment and Arts
Alliance, stated that:

You draw attention to the federal system of keeping a book ... which is put away for 50
years. Far too long, but at least it happens. The recording system should be far, far better
than it is and it should be available in some form ...

3.5.2.4 Analysis

In considering the usefulness of the federal notetaking model in the Western Australian
context, it is necessary to ask whether any, and if so what, cabinet records should be kept
and at what point of time such records should be available to the public for inspection.

The frustrations experienced by the Royal Commission illustrate the difficulties which
abound when proper records are not created and retained (WA Royal Commission, 1992: I
(6) 27.2.7).

Despite the findings of the Royal Commission, and the attempts to draw analogies
between the minute keeping requirements of cabinet and business entities, we have
reservations about the appropriateness and practicality of attempting to impose record
keeping requirements, which apply to corporations and associations, upon cabinet. While
the increasing pressures of cabinet business would imply that, to be effective, a more
business like approach to record keeping is necessary, cabinet’s political and policy roles
cannot be ignored and distinguish it from business entities.

It is often stated that cabinet’s uniqueness may justify it having less restrictive record
keeping requirements than those imposed upon corporate entities. This argument is less
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persuasive when one compares the record keeping requirements applied to other levels of
government. For example, much of the decision making of local governments is required
to take place in public and there are quite onerous record keeping obligations imposed.
This does not seem to have impaired the decision making process of local councils and
some would suggest that it has been enhanced.

We are also conscious of the argument that if onerous record keeping obligations were
imposed on cabinet the effect would be to drive cabinet discussion underground.

Taking account of all these competing considerations and the findings of the Royal
Commission, we consider that there is a need for more formality in the record keeping
requirements of cabinet and that the federal notebook system provides a useful model to
emulate.

3.5.2.5 Recommendation

1. The federal system of cabinet record keeping should be introduced in
Western Australia. In particular, cabinet minutes should be kept
recording the collective decisions reached. Cabinet notebooks should
also be kept which record the individual contributions of ministers and,
while not being a verbatim account of proceedings, should accurately
reflect the discussion which occurred.

3.5.3 WHO SHOULD TAKE RECORDS - PARLIAMENTARY SECRETARY
TO THE CABINET

3.5.3.1 Issues for Consideration

As with all aspects of cabinet operation, the role of the Parliamentary Secretary of the
Cabinet differs according to the particular requirements of the Premier. There is no formal
recognition of the position in legislation and it has developed through convention. Recent
parliamentary secretaries have been privy to cabinet discussions and have been able to
take part in the debate, although without any role in the decision making. This has not
always been the case.

Essentially the role of the Parliamentary Secretary is to ensure that all arrangements are in
place prior to the cabinet meeting and that the decisions of cabinet are properly recorded,
circulated and retained for archive purposes.

It is argued that the benefit of the current system is that the incumbent is a member of the
governing party and can be trusted to keep the confidences of matters discussed in the
cabinet room. This is thought to enhance the functioning of collective responsibility. It is
also felt to encourage candour allowing discussions to be held in a climate of robust
debate without fear of discussions being leaked outside cabinet.
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As indicated earlier, only Western Australia, Tasmania and Victoria have parliamentarians
to record cabinet minutes and decisions. All other states, territories and the
Commonwealth have public servants who perform this role.

3.5.3.2 Actions to Date

The current practice of charging a member of the governing party with the task of record
keeping has not changed since the Royal Commission.

3.5.3.3 Public Submissions

The position of Parliamentary Secretary does not have a high public profile and its role in
cabinet is little understood. For this reason it is not surprising that we received little
comment about it. Dr Geoff Gallop MLA, Deputy Leader of the Opposition, at a Perth
public hearing mentioned that there could be improvements to the current record keeping
system:

THE CHAIRPERSON: Yes. Perhaps now I can just move to what I have called the
administration of the cabinet process. It is probably not a very precise title but I am
thinking about the system of record keeping in the cabinet.

There are no notes kept at the moment as far as I’m aware of cabinet proceedings. Now,
is the current system of recording cabinet deliberations and decisions in Western
Australia adequate, do you think?

GALLOP, DR: I must admit I haven’t given a lot of thought to that, Mr Commissioner,
but I guess I would say that there are two ways you could approach that issue: the British
context is to actually have a secretary of cabinet and in a sense it’s the secretary of the
British cabinet that carries the traditions and the processes and keeps the records and
whatever.

Here in Western Australia we have tended to be, I think, more haphazard about that over
the years and I think it’s an area that I think you could quite rightly advise government to
make more formal so that there is more tradition and knowledge about these conventions
and also so that perhaps the process of recording cabinet, when future historians come
along, is better for the historical record.
...

THE CHAIRPERSON: Yes. For instance, would you think that a public servant should
keep the records like what happens in the federal cabinet?

GALLOP, DR: I personally think the federal government runs its executive function
much better than the state and always has, and that’s something that we ought to improve
here in Western Australia, so I believe it is better to have a more formalised process with
a public service background to it than the rather informal political-type background that
we tend to have.
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Of those members of the public who did make some comment on the present system, all
supported the appointment of a public servant to fill the position rather than a political
incumbent. Such a sentiment was expressed by Mr J. Anderson who attended the Derby
seminar. He concluded in his written submission that:

... serious consideration needs to be given to replacing the present political Cabinet
Secretary position by a bureaucrat - e.g. permanent head (CEO) of the Premier’s
Department ...

Similarly, the submission from the Shire of Northam stated:

A skilled public servant should be responsible for the recording of Cabinet meetings. Any
matter of a delicate nature can be kept ‘In House’ by the public servant swearing to hold
the confidentiality of matters that should remain in Cabinet.

3.5.3.4 Analysis

We believe the position of the Parliamentary Secretary should be abolished to ensure that
the important functions which the incumbent performs are carried out with impartiality
and in conformity with stated guidelines.

We do not see the position of a political Parliamentary Secretary as being useful and worth
retaining. A better model is found in those jurisdictions where a public servant is Cabinet
Secretary, in particular, the federal model of notetaking. Aspects of the federal model are
also found in most states and territories such as New South Wales, Queensland, South
Australia, the Australian Capital Territory and the Northern Territory.

It is envisaged that the appointee would be an experienced public servant with a detailed
knowledge of the operations of parliament, government and cabinet. The person should
not be a political appointment, as he or she must be objective in his or her advice and
reporting function and have no divided loyalties.

We consider that the benefits of having a public servant appointed as Cabinet Secretary
are that record keeping would be undertaken in a more impartial manner and advice could
be given on the procedural implications of matters being considered by cabinet.

3.5.3.5 Recommendations

1. The position of Parliamentary Secretary to the Cabinet should be
abolished.

2. The position of Cabinet Secretary should be created.

3. The Cabinet Secretary should be a senior level public servant appointed
on the basis of merit with extensive experience in government,
parliamentary and cabinet matters.
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4. The duties of Cabinet Secretary should be set out specifically in the
Cabinet Handbook  and include the accurate keeping of the cabinet
records, the proper access to the records and the provision of advice to
the cabinet on procedural implications relating to the matters before
cabinet.

5. There should be an option of creating the position of Assistant Cabinet
Secretary who would assist the Secretary in carrying out of the duties of
the position and that person would have the right to attend cabinet
meetings with the Secretary.

3.6 PUBLIC ACCESS

3.6.1 REGISTER OF CABINET DECISIONS

3.6.1.1 Issues for Consideration

The issue of what records cabinet should keep strikes at the heart of cabinet
accountability. The Royal Commission reported instances where cabinet records were not
kept (WA Royal Commission, 1992: I (4) 18.6.10) and where cabinet records were
inaccurately altered (WA Royal Commission, 1992: I (2) 8.19.41). Given the crucial role
of cabinet in our government system some argue it is not acceptable that there are no
minimum record keeping requirements imposed. It has been argued that cabinet records
should be treated in the same manner as any other public records and be available by way
of FOI and archives legislation, with time limits and exemptions operating to ensure that
due regard is afforded to particularly sensitive cabinet documents.

In addition, we received support for the suggestion of a register of cabinet decisions. Such
a model operates in other jurisdictions and has some relationship with models derived
from the corporate sector. As previously noted, analogies were often made of the
corporate model in submissions and during hearings.

The keeping of minutes for a corporation is strictly prescribed under s.258(1) of the
Corporations Law 1990 (Cwlth). Some of the rules relating to the keeping of minutes are
that they must be:

• kept of all proceedings of directors’ meetings;
• entered in the minute book within a month of the meeting’s date; and
• signed by the person who chaired the meeting or who chairs the next meeting.

It is generally accepted that the word minutes as it is used in the company law context
means the record of resolutions, and matters ancillary thereto and not a complete transcript
of every word in the course of the meeting (August Investments Pty Ltd v Poseidon Ltd
[1971] 2 SASR 60).
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Directors who fail to ensure that proper minutes are kept are liable for a fine of $1,000 or
three months imprisonment or both (s.1311 and Schedule 3). An additional offence, that of
making false statements in the minutes (s.1308), may incur a penalty of up to $10,000 or
imprisonment up to two years or both (s.1311 and Schedule 3).

The minute book of board meetings is kept at the company’s registered office or principal
place of business in Australia unless the Australian Securities Commission (ASC) allows
otherwise. The provision which allows members to inspect the minutes of general
meetings does not extend to the minutes of directors’ meetings.

In addition to the obligations of the Corporations Law 1990 (Cwlth), listed companies are
obliged to comply with the Official Listing Rules of the Australian Stock Exchange
(ASX) and in particular listing rule 3A(1). This rule is part of the ASX’s continuous
disclosure regime and is supported by its market information principles that require
companies to disclose information. The rule imposes an obligation on companies to
disclose information:

• which may affect security values or influence investment decisions;
• in which investors and the ASX have a legitimate interest; and
• which is publicly disclosed elsewhere.

Listing rule 3A(1) only applies to  ‘... information concerning [a] company of which it is
or becomes aware and which a reasonable person would expect to have a material effect
on the price or value of securities of the company ... (Australian Stock Exchange Listing
Rules 1994) (Cwlth)).

There are a number of significant differences in the record keeping procedures of
corporations as opposed to cabinet, namely:

• corporations keep formal minutes, some of which are available to members. No
formal minutes of cabinet are kept (although various parts of minutes are kept), and
access to the records of cabinet is highly restricted;

• votes of directors may be recorded. Cabinet votes are never recorded; and

• heavy sanctions apply to the improper keeping of corporation minutes. No legal
sanctions apply to the improper keeping of cabinet minutes.

Despite the differences in the record keeping requirements of a company board and
cabinet, we note that the role and operations of a board are very similar to cabinet. Ford
and Austin explain:

Company law does not state any minimum business functions of directors. To have the
business conducted the board must operate through the company’s executives. Usually
the board’s functions are:
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• to appoint and reward the company’s chief executive (the managing director);
• to set goals, formulate strategy and approve business plans for the company;
• to approve annual budgets and key management decisions (such as decisions on

major capital expenditure, business acquisitions, restructuring and refinancing);
• to monitor management performance and business results;
• to set and review policies for shareholder communication and approve reports to

shareholders; and
• to set and review budgetary control and conformance strategies. (1995: 199-200)

It is also relevant to consider the processes applicable to local government. The Local
Government Act 1960 sets out the minute keeping requirement for councils.  Section 188
provides that a council shall cause minutes of the proceedings of the council to be
recorded and kept in a minute book.  The details to be entered in the book include:

• the names of members attending each meeting;
• the time at which any member enters or officially withdraws from the meeting;
• the names of the members voting on each question on which there is a division; and
• details of any motion moved at each meeting, whether it is passed, defeated or

lapsed.

Confirmation of the correctness of those minutes is required at the next ordinary meeting
of the council. The minute book is available for inspection by members of the council,
ratepayers and electors of the district.

It can be seen that the broad policy issues described above are very similar to the types of
issues considered by cabinet.

3.6.1.2 Actions to Date

The current practice of recording cabinet decisions has not significantly changed since the
Royal Commission.

3.6.1.3 Public Submissions

Mr Bevan Lawrence, in addressing the issue of public access to cabinet decisions, stated at
a Perth public hearing:

... it’s probably a good idea to look at Corporations Law and the standards imposed by the
Stock Exchange and the ASC. So if a company is negotiating on goldmining leases,
etcetera, etcetera, matters of great commercial confidentiality, no-one knows a thing
about and nor should they at that point in time, but the moment the decision is made and
the market is affected, then the public have a right to know. Looking at that as a parallel
one can see some of the possibilities open with respect to the decision-making processes
of government and in particular cabinet.
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The Information Commissioner, Ms Keighley-Gerardy, in her submission, specifically
recommended that the Freedom of Information Act 1992 should contain a provision
formulated along the lines of s.10 of the Freedom of Information Act 1982 (Vic.) to
require the establishment of a cabinet register of decisions. She considered that such a
provision would ‘... enhance government accountability whilst preserving cabinet
confidentiality.’

The disclosure requirements imposed upon local governments was frequently mentioned
as one rationale for requiring more onerous requirements upon cabinet. For example, the
Council for Civil Liberties, in its submission to the Commission, noted:

In local government at the moment the public can look at the minutes of the council,
whether it be meeting in committee or meeting openly. The press, the media, the public
can call me up, or any other councillor or any officer, and say, ‘We note in the minutes
that you discussed this. What’s it about? What are you planning? We are worried about it.
Discuss it with us. Tell us about it.’ It’s open - because they will ask questions. They can
start asking questions. They can start scrutinising it, and whatever form it might take at
state government level, it should have the same principles.

In his correspondence to the Commission, the Premier, the Hon. Richard Court MLA
argued strongly for maintaining cabinet secrecy, although he did state:

However, generally, disclosure of Cabinet decisions is not a problem and indeed usually
it is necessary as part of the implementation process with very few decisions remaining
confidential.

While not specifically addressing the issue of the desirability of a register, the Shire of
Northam in its submission made general comments about the benefits of making cabinet
decisions publicly available:

Council believes once Cabinet has enacted a particular decision all documents relating to that decision
should be made available. Council believes the convention of collective Ministerial responsibility can
operate if Cabinet deliberations and documents are made available after the decision has been made.
Governments must be accountable, therefore, documentation must be available.

3.6.1.4 Analysis

The benefits of a publicly available register of cabinet decisions was recognised by the
Queensland Electoral and Administrative Review Commission (EARC). In its final report
on FOI, it stated:

... the Commission considers that a ‘Register of Cabinet Decisions’ should be maintained.
That Register would identify all Cabinet decisions except those decisions the disclosure
of which would make the Register an exempt document. (1990: 193)
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This issue had been previously considered by the Senate Standing Committee on Legal
and Constitutional Affairs which concluded that:

The Committee does not support any proposal for the establishment of a public register of
Cabinet decisions. If there were to be such a register established, it would be essential to
incorporate into the register a mechanism by which to omit references to sensitive
decisions (for example, on impending tax rate changes). A partial register might convey a
misleading impression of Cabinet activity. (1987: 321)

The Victorian Legal and Constitutional Committee in its Report upon Freedom of
Information in Victoria similarly considered that parliament was the appropriate forum for
executive decisions:

... the Committee believes that the proper forum for the announcement of the decisions of
the executive government is the Parliament. Further, Cabinet itself should decide the
timing and circumstances of such announcements. (1989: 91)

Nevertheless, EARC was not persuaded by such arguments and suggested such a register
in the draft Queensland FOI legislative model which it proposed:

Such a mechanism is provided by clause 12(2) of the draft Bill, which confers on the
Premier a discretion with respect to the entry of details on the Register. Thus for instance,
entry of a decision on an impending tax rate change might be delayed until its public
announcement. Further, the Commission is not convinced that a partial register would
convey a misleading impression of Cabinet activities. On the contrary, the Commission is
conscious of public awareness that Cabinet is active, and merely wishes to be informed of
the nature of that activity. The Register will ensure that public is kept informed of matters
that have gone before Cabinet, and the decisions taken in relation to those matters. It will
enhance the opportunities for members of the public to become better informed and more
involved in public affairs, and issues relating to the formulation of government policy.
(1990: 194)

The recommendation of EARC for a cabinet decision register was not included in the
Queensland FOI legislation. The only state to incorporate such a register in its FOI
legislation is Victoria, but the provision is drafted in such a way that the Premier has a
discretion as to what decisions are to be included in the register and it is currently not
operational (Freedom of Information Act 1982 (Vic.) s.10).

As well as looking at developments in other states and federally, we considered whether
the record keeping requirements of corporations could or should be used as a model for
cabinet. In the course of this analysis we recognised there are limitations with the
corporation analogy. Commercial corporations have the objective of maximising the
financial return to their shareholders, whereas a government has much broader objectives
to act in the public interest. Private sector disclosure rules are directed towards keeping the
market informed so that people can make investment decisions on the basis that they are
aware of all information that could be expected to have a material effect on their
investment. The private sector disclosure rules rely ultimately on court imposed sanctions
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for breach and, largely, upon self regulation, market forces, market speculation, media
attention and threats of suspension or delisting for observance.

Despite these differences, we believe it is incongruous that cabinet be exempt from any
form of public disclosure of its operations, whilst corporations must face a most stringent
and onerous disclosure regime. We are aware of the argument that under the separation of
powers doctrine, it may be considered inappropriate for the courts to supervise the conduct
of cabinet and its observance of rules on public disclosure. Because of this, any disclosure
rule may be difficult to enforce. It is clear to us that the heavy veil of secrecy under which
cabinet operates does not always serve the public interest and that the current
accountability mechanisms need to be supplemented without materially affecting the
proper functioning of cabinet and its role within our system of responsible government.
We favour the introduction of a cabinet decision register that would record the decisions
of cabinet and be available for public inspection following the weekly, or extraordinary
cabinet meeting. On this register would appear a brief description of:

• the collective cabinet decision reached;
• the quantum of any public funds committed;
• the minister responsible for implementation; and
• the time of implementation.

The purpose of the register would be to make available to the public a clear record of what
decision has been reached. It would also create a minimal decision making audit trail.

We recognise cabinet may discuss many issues of which there is no clear resolution. It is
also recognised that cabinet discusses political strategies, the disclosure of which would
negate the effectiveness of the strategy. With this in mind, we believe the distinguishing
feature of what is included on the register should be that a decision has been reached to
commit the government to implementing a course of action. General discussions that do
not reach a conclusive course of action would not be required to be recorded on the
register. Nor would the individual opinions of ministers.

It would be the responsibility of the Cabinet Secretary to ensure that such information is
recorded on this register and is an accurate representation of the collective decision
reached.

Although we consider that public access to the proposed cabinet decision register is
essential, nevertheless we recognise that in some instances it may be necessary to exempt
temporarily the disclosure of certain information.

Accordingly, we concede that it may not be possible for all decisions of cabinet to be
released immediately after a cabinet meeting. Some decisions may involve variation in tax
rates or the provision of support for private sector organisations. The immediate
announcement of these decisions before their implementation could result in actions that
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would frustrate the proper execution of policy. Similarly, it would be inappropriate to
announce appointments to public positions before the selected candidate has had the
opportunity to formally accept or decline the offer. For these reasons it is envisaged that
certain decisions would be exempt from immediate registration on the decision register.

The exemption of decisions should be limited and should be lifted once the decision is
implemented or after a period of two years. This period should not be extended. The
Premier should have the discretion of deciding what items require exemption on these
grounds.

The benefits of this model would include:

• a statutory right of access to a timely record of cabinet decisions;
• the establishment of an audit trail of decisions;
• greater accountability of the executive; and
• no impairment of the freedom and candour of cabinet deliberations.

3.6.1.5 Recommendations

1. A cabinet register should be created and made available for public
inspection after a cabinet meeting. The register should be maintained
by the Cabinet Secretary and should reveal:

(a) the names of those who attended the cabinet meeting;

(b) a brief description of each cabinet decision;

(c) the quantum of any public funds thereby committed; and

(d) the minister responsible for implementation.

2. The Premier should have the discretion to exempt decisions from
disclosure if he or she considers it to be in the public interest to do so.

3. The exemption period should be limited to a period of two years from
the date of exemption or automatically cease upon the implementation
of the decision.

4. The extension of the exemption period should not be possible.

5. The Freedom of Information Act 1992  should be amended to incorporate
the cabinet decisions register as proposed.
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3.6.2 ARCHIVES

3.6.2.1 Issues for Consideration

Under most archives legislation public access to cabinet documents is generally open to
public access only after thirty years. This is so in respect of the Commonwealth Archives
Act 1983 which also has a general provision whereby arrangements can be made for
access by certain persons on an individual basis to cabinet documents less than thirty years
old (see s.56(2)).

Although there has never been a separate Act controlling the management of public
records in Western Australia, the Library Board of Western Australia Act 1951-1983 is the
most relevant. This Act makes no specific mention of ministerial or cabinet records and
there is some controversy as to whether the provisions of that Act apply to such records.

3.6.2.2 Actions to Date

In 1993 the Premier circulated record disposal guidelines for staff of ministerial offices,
prepared by the Library and Information Service of Western Australia. Special reference
was made to cabinet documents and provided:

Cabinet Documents include Cabinet Minutes, attachments or appendices to Cabinet
Minutes, ministerial advices with respect to Cabinet proposals, agendas and Cabinet
decisions, and material relating to the proceedings of committees of Cabinet.

These documents are the property of the Western Australian Government. When a
Minister ceases to hold Cabinet office for any reason, all Cabinet documents held by the
Minister must be returned immediately to the Department of the Premier.

It is appreciated that the Cabinet documents of the Government are extensive. If a
Minister wishes at any time to reduce the volume of his or her Cabinet documents, those
regarded as surplus must be returned to the Cabinet Secretariat. (Court, 1993)

3.6.2.3 Public Submissions

The issue of public access to cabinet records via archives legislation was rarely addressed
in the submissions that we received from the public. Of those that did mention archival
access, there was a clear consensus that cabinet records should be treated as public records
rather than government records.

While many of the public did not distinguish between FOI and archival access to cabinet
documents, most considered that the fifty year access provision which currently applies in
the federal archives legislation in respect of cabinet notebooks was too long, and ten years
would be sufficient for all cabinet documents. Typical of such sentiments are the
comments made by Ms Tredwell who attended the Commission’s public hearing at Derby:
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... I don’t understand why this very long period of time where they should be kept secret.
Surely most things have happened within about 5 years anyway and to release something
after 30 years, 50 years, well, it’s sort of a fossil by then. There’s no point in this fast-
changing world to release it after that long. I would say 5 years is adequate. It’s a fast
moving world now ... I mean, keeping non-existent notes secret for 50 years sounds
absurd. I mean there has to be notes taken and it should be by an independent person like
a bureaucrat.

3.6.2.4 Analysis

The investigations into the commercial dealings of government by the Royal Commission
were frequently frustrated by records which were lost, deliberately destroyed, and by the
absence of some records of key events. This was particularly notable in respect of records
of cabinet deliberations:

It should be noted that the Commission made considerable efforts to hold its inquiry in
public so as to ensure maximum publicity. It issued repeated invitations to members of
the public to assist it with relevant information. Nevertheless, there can be no guarantee
that the Commission’s procedures, having regard to a range of difficulties, including the
inadequacy, removal and, in some cases the reconstruction of records ... have enabled it
to ascertain the truth in all instances. (WA Royal Commission, 1992: I (6) 27.1.4)

The absence of effective public record keeping has dogged this Commission in its
inquiries. Records provide the indispensable chronicle of a government’s stewardship.
They are the first defence against concealment and deception. (WA Royal Commission,
1992: I (6) 27.2.7)

Accordingly, in the second part of their Report the Royal Commission frequently raised
the links between record keeping, accountability and the need for greater integrity of
government records. One of the recommendations the Royal Commission made was for
the establishment of a separate and independent archives authority acting under its own
legislation. The Royal Commission further elaborated upon the necessary requirements for
such legislation:

(a) It should contain a broad definition of a public record and one which can
accommodate the technological innovations which have a bearing upon modern
record keeping.

(b) It should affirm the public ownership of public records.

(c) It should require the archives authority to set standards in record creation,
maintenance and retention. We should emphasise record creation in this.

(d) It should empower the authority to inspect the records of every agency of
government for the purpose of monitoring compliance with these standards.
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(e) It should establish disciplinary offences for officials who fail to comply with those
standards ...

(f) It should establish, whether through an advisory body or otherwise, a consultative
process between the authority and the Auditor-General, the Ombudsman, a
representative of the Supreme Court and the Information Commissioner ... these
agencies having functions in which the examination of records has a prominent
part. (WA Royal Commission, 1992: II 4.3.5)

Specified Matter 9 requires the Commission on Government to inquire into ‘... the terms
that would be appropriate for legislation to establish a separate and independent archives
authority for the State’. Ministerial and cabinet records will be further addressed when we
deal with that Specified Matter. For this reason we consider it is premature to make any
recommendations regarding archival access to cabinet documents.

In 1994, the federal government enacted the Prime Minister and Cabinet (Miscellaneous
Provisions) Act 1994 (Cwlth), the effect of which was to allow the public for the first time
to have archival access to cabinet notebooks after a period of fifty years. At the same time
it specifically exempted cabinet notebooks from access under the federal FOI legislation
during that period. Even though thirty years is the standard archival period set by the
Commonwealth archives legislation, because of the sensitive nature of cabinet notebooks
it was felt justifiable to extend this archival period to fifty years. As we have mentioned,
many members of the public considered that fifty years was unreasonable and that all
cabinet records should be available either by way of FOI or archival access, at a much
earlier date.

While many submissions recognised that some documents generated by cabinet should be
afforded a period of time before which they become available for public inspection, there
was clear public acknowledgment of the important links between public record keeping
and accountability as well as the usefulness of the retention of all public records because
of their historical and social importance.

3.6.3 FREEDOM OF INFORMATION

3.6.3.1 Issues for Consideration

Western Australian FOI legislation, like comparable legislation in other Australian
jurisdictions, has an exemption which protects disclosure of cabinet and Executive
Council documents. There are subtle differences between jurisdictions in the scope of this
exemption particularly in the types of documents covered.

In most FOI legislation, a public interest test is not attached to the exemption and
provision is made for exemption or conclusive certificates. These certificates effectively
ensure that the final decision on disclosure is made at the highest level of government. The
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use of exemption certificates has been justified because of the perceived need for an
additional means of preventing particularly sensitive documents from being disclosed.

The reason for affording a class exemption to cabinet documents without a public interest
test attached, is the strong public interests favouring confidentiality in discussion of
sensitive political matters and in maintaining the convention of collective ministerial
responsibility.

The exemption, as drafted in most jurisdictions, seeks to protect documents brought into
existence at each stage of the cabinet process, but there has been some controversy over
just what documents should be exempted. Generally, only those documents which were
brought into existence for the purpose of submission to cabinet should qualify for
exemption (this is commonly referred to as the ‘purpose test’). This accords with the
convention of collective ministerial responsibility. Additionally, it affords some protection
against the attachment of a document not designed for cabinet consideration to a cabinet
submission, in order to gain the benefit of this exemption.

Such a limitation applies to the cabinet and Executive Council exemption found in the
Western Australian FOI legislation. The exemption provides that, the fact that a document
was submitted or proposed to be submitted to the cabinet or Executive Council is not, in
itself, sufficient for the exemption to apply. The document must also have been created for
the purpose of submission to such bodies for consideration.

The type of documents which fall within the Western Australian cabinet and Executive
Council document exemption are quite wide and include cabinet agendas, minutes or ‘...
other record of the deliberations or decisions of an Executive body’. It also includes a
document which ‘... contains policy options or recommendations prepared for possible
submission’, certain briefing material and ‘... communication between ministers on
matters relating to the making of a Government decision or in the formulation of
Government policy ...’ (Freedom of Information Act 1992 Schedule 1 cl.1).

The Western Australian exemption, unlike the comparable provision in the federal FOI
legislation, has a sunset clause. This means that an exempt document will, nonetheless, be
available after fifteen years for documents created before the commencement of the access
provisions in the Act and ten years for documents created after that date. Such time limits
are considered to afford some recognition of the fact that even highly sensitive documents,
such as cabinet documents, lose their sensitivity with the passage of time.

It has generally been accepted that cabinet material of a factual, scientific or statistical
nature which does not reflect the decisions and deliberations of cabinet should not be
afforded protection. Such a qualification is attached to the exemption which is found in the
Western Australian FOI model. We understand that many cabinet submissions are
statements of fact, or largely so. As such, they may not qualify for exemption and could be
subject to release, perhaps with some deletions.
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3.6.3.2 Actions to Date

There have been no developments since the Royal Commission.

3.6.3.3 Public Submissions

We received few submissions on the adequacy of this exemption. This may, in part, be due
to the fact that it has only infrequently been relied upon to claim protection. This was
pointed out in the submission from the Information Commissioner:

Data on the operation of the FOI Act for the period 1 July 1994 to 31 December 1994,
indicates that the protection for Cabinet and Executive Council documents ... was relied
upon in only 8 cases representing 1.9% of the total claims for exemption under various
clauses.

The Information Commissioner also made some comments on the scope of the exemption
which:

... is drafted in such broad terms, that it potentially excludes from disclosure, documents
which, at some time, may have been intended for Cabinet, even though this did not
subsequently occur. It is difficult, therefore, to justify the application of the exemption to
documents whose disclosure would have no effect on the collective responsibility of
Cabinet, nor which would undermine the convention of Cabinet confidentiality.

She also considered that some sub-clauses appeared to duplicate the protection provided
by other exemption clauses and were superfluous.

The trend in other states of broadening the scope of this exemption was also noted in the
submission by the Information Commissioner who commented:

That trend may be in response to some demonstrated need to do so in those jurisdictions.
However, there have been no decisions of the Information Commissioner in Western
Australia affecting access to Cabinet documents, nor has there been any adverse findings
that would justify any amendments to the FOI Act in this State.

... The exemption clause for Cabinet documents was before the Parliament in its current
form and passed without debate. In the view of the Information Commissioner, given its
limited use, the ‘purpose’ approach should remain as the test of establishing the
exemption.

In correspondence, the Premier, the Hon. Richard Court MLA stated:

There is an argument (as reflected in the FOI Act) to release information which is ‘merely
factual or technical’. However, in testing this in other jurisdictions it is apparent that
‘merely factual or technical’ is extremely difficult to define and in some cases has been
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taken to include matters of opinion - an interpretation which has the potential to
undermine the collective responsibility principle.

It is considered that Cabinet documents are those papers which are submitted to Cabinet
for consideration but does not necessarily include papers which may be prepared or
drafted but not considered by Cabinet.

The necessary period of non-disclosure is difficult to define. At the very least it can be
argued that documents should be withheld from disclosure until after the decision to
which they relate has been made.

However, it is considered that in encouraging free and frank advice, a significantly longer
non-disclosure period is required and in this regard it is noted that in other jurisdictions
this can be as great as 30 years ...

Mr Saxon from the Media, Entertainment and Arts Alliance, in his address to the
Commission, made the following comments:

We are not saying that there are no circumstances in which a cabinet document should
remain secret. That this would be silly. But there has to be a proper test and currently in
the Act there is none. ... just about anything other than the time of the meeting would be
exempt.

3.6.3.4 Analysis

Various reports have looked at the issue of cabinet confidentiality generally. The
following have considered cabinet secrecy in the context of FOI legislation:

• Commonwealth of Australia, Senate Standing Committee on Constitutional and
Legal Affairs (1979) Freedom of Information AGPS

• Commonwealth of Australia, Senate Standing Committee on Legal and
Constitutional Affairs (1987)  Freedom of Information Act 1982  AGPS

• Parliament of Victoria, Legal and Constitutional Committee (1989)  Report upon
Freedom of Information in Victoria

• Queensland, Electoral and Administrative Review Commission (1990) Report on
Freedom of Information

In 1994, the federal government requested the Australian Law Reform Commission and
the Administrative Review Council jointly to inquire into the federal FOI legislation. An
issues paper (1994) and discussion paper (1995) have been released. In the course of this
review the cabinet document exemption as drafted in the federal FOI legislation has been
examined.
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In general, these reports and papers concluded that if the proceedings of cabinet are to be
conducted effectively, then documents which disclose the deliberations of cabinet must be
confidential. Accordingly, any documents which disclose cabinet deliberations should be
exempt under FOI legislation. They also recognised that the mere presentation of a
document by a minister to cabinet should not be sufficient for it to be afforded protection.
Widening the relevant cabinet document exemption to embrace all documents, whether or
not prepared for the purpose of cabinet consideration, could lead to abuse by inviting
ministers and officials to put documents beyond the reach of the legislation, simply by
attaching them to cabinet submissions. These reports have also acknowledged that raw
material such as statistical, technical and scientific material submitted to cabinet should be
capable of disclosure.

The Australian Law Reform Commission and the Administrative Review Council in their
joint discussion paper on the federal FOI legislation, after recognising that this exemption
has always ‘been controversial’ and ‘... seems to contradict the principle of open
government’ (1995: 59) nevertheless, concluded that:

To breach that ‘Cabinet oyster’ would be to alter our system of government
fundamentally. Amending the FOI Act is not the appropriate way to effect such a radical
change ... The Act should, however, urge agencies not to claim the exemption where it is
clear that no harm would befall the system of Cabinet decision making ... (1995: 60)

They also made the following specific proposals in respect of the federal exemption
contained in s.34 of the Freedom of Information Act 1982 (Cwlth):

s.34 should encourage agencies not to claim an exemption where it is clear that no harm
would befall the system of Cabinet decision making;

s.34(1)(a) should be re-worded to clarify that a document is not a Cabinet document
merely because it has been submitted to Cabinet. Rather, it must have been prepared for
Cabinet. (1995: 60)

The Review considered that this latter proposal was necessary because:

[d]espite the apparently clear wording to the contrary, documents that have been
submitted to Cabinet but that were not created for that purpose have been held to be
exempt. This is not acceptable. Section 34(1)(a) should be amended to clarify that the
exemption only applies to documents prepared for Cabinet to ensure that agencies do not
abuse the exemption by having documents taken to Cabinet merely to avoid disclosure
under the FOI Act. (1995: 60)

They also made the following comments in respect of the cabinet notebook exemption:

The Review considers that the exclusion is an acceptable means of protecting the
integrity of Cabinet decision making. Notebooks are an incomplete record of Cabinet and
include the notetaker’s record of individual Minister’s comments which, if made publicly
accessible, may undermine collective Cabinet decisions. The exclusion should remain.
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Consideration should be given to amending the Archives Act so that notebooks are
available after the usual 30 years. (1995: 61)

Their final report is due before the end of 1995.

There have recently been changes to the FOI cabinet document exemption in other states
and, in particular, Queensland and Victoria. Amendments have been made to
Queensland’s FOI legislation which are essentially designed to remove the purpose test.
This effectively means that all documents that actually come before cabinet will
automatically fall within the exemption even though they may not have been prepared for
the purpose of consideration by cabinet. In addition, the amendments exempt all matter,
including statistical, scientific or technical matter, that is submitted to cabinet (see
Freedom of Information Amendment Act 1993 (Qld), Freedom of Information Amendment
Act 1995 (Qld)).

In the explanatory note which accompanied the most recent amendments to the
Queensland legislation, the following justification was advanced for extending the scope
of this exemption:

The amendments are an express recognition of the importance of the conventions of
collective and Ministerial responsibility and the intention of the Government to state
clearly that all Cabinet and Executive Council matter is exempt under the provisions of
the Act. (Freedom of Information Amendment Bill 1995 (Qld))

There have been some public criticisms of these amendments, and the Queensland Council
of Civil Liberties’ President reportedly stated at the time that the changes meant ministers
would be able to ‘hide truckloads of sensitive documents’ behind the veil of cabinet
secrecy (The Australian, 24 March 1995).

Taking into account all the submissions and developments in other states and federally, we
are persuaded by the argument favouring the retention of the purpose test which currently
applies. An abandonment of the purpose test introduces the potential for abuse and may
constitute an open invitation to ministers and officials to put documents beyond the reach
of the Act, simply by attaching them to cabinet submissions.

Additionally, we consider that only those documents, the disclosure of which is likely to
undermine the unity of cabinet, should be exempt. Accordingly, the current qualification
on the exemption, which applies in the case of factual, scientific or statistical information,
should remain.

The current time limit on the exemption is reasonable. While recognising that for the
effective operation of cabinet proceedings it is necessary that cabinet deliberations be
confidential, we also recognise that the exemption should not apply indefinitely. We
consider that the public interest in promoting open discussion of public affairs and
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enhancing government’s accountability, calls for the release of all cabinet material after
ten years.

Earlier in this Report we have recommended that cabinet notebooks should be introduced.
Although it is anticipated that such notebooks will record individual decisions and
deliberations which take place in cabinet, we nevertheless consider that the present ten
year time limit on the exemption should also apply to such notebooks.

We further consider that, in keeping with the convention of collective ministerial
responsibility, it is appropriate to make a distinction between deliberations and final
decisions with the former only being protected. Accordingly, once a collective decision
has been reached, unless there are countervailing public interests to the contrary, the
public should be entitled to prompt access to such decisions. We consider that the cabinet
decisions register model which we have recommended is the most suitable means of
achieving this object.

3.6.3.5 Recommendations

1. When the Freedom of Information Act 1992  is reviewed in accordance
with s.113, the cabinet and Executive Council exemption (Schedule 1
cl.1) should be thoroughly examined. In examining this exemption the
following must be considered:

(a) the scope of the exemption and whether it is drafted too widely
bearing in mind that only those documents, the disclosure of
which are likely to undermine the unity of cabinet, should be
exempt;

(b) whether any of the subclauses are superfluous and duplicate the
protection found in other provisions.

2. Schedule 1 clause 1 of the Freedom of Information Act 1992  should be
amended to provide that official publication of decisions in the cabinet
decision register will not be caught by the exemption (see
recommendation 3.6.1.5).

3. Schedule 1 clause 1 of the Freedom of Information Act 1992  should be
amended to exempt specifically cabinet notebooks but only for a period
of ten years (see recommendation 3.5.2.5).

3.7 COMMON LAW

Few submissions mentioned the issue of cabinet secrecy in the context of the common
law. During the course of our inquiries political controversy arose surrounding revelations
by former cabinet ministers of alleged discussions which took place in cabinet (Easton
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controversy). This controversy highlighted the possible legal, as well as political, issues
associated with cabinet confidentiality and calls for some consideration (see report in The
West Australian 16 April 1995).

It is useful also to consider the way in which the courts have dealt with issues of
disclosure of cabinet documents and the factors they consider relevant when weighing the
competing public interests. While providing a useful guide, nevertheless, it is important to
point out that there are differences between disclosure for the purposes of legal
proceedings and disclosure under FOI or archival legislation.

In general, courts are reluctant to review the decision making processes of cabinet. This
reluctance is based, in part, upon the constitutional problem associated with giving
recognition to a body which has no legal identity and operates largely by way of
convention.

Additionally, the courts are wary of trespassing upon policy issues which are essentially
the preserve of the executive. There is often a fine line between matters properly regarded
as within the exclusive domain of the executive and matters which may properly be
reviewed by judicial process which courts sometimes find difficult to resolve.

3.7.1 PUBLIC INTEREST IMMUNITY

3.7.1.1 Issues for Consideration

As a general rule courts will not order the disclosure of material, which might otherwise
be relevant and admissible, if it would be injurious to the public interest to disclose it (the
doctrine of public interest immunity).

It sometimes occurs that a party to litigation may seek access to, or wish to introduce into
evidence, documents which disclose cabinet deliberations or decisions. In such instances,
a claim of public interest immunity will often be relied upon to protect disclosure. Public
interest immunity is frequently raised as justification for the withholding of information
generally and not only in respect of cabinet information.

In considering whether disclosure in any particular case would be injurious to the public
interest, the court has to attempt to weigh up the possible harm that may occur in
disclosing cabinet material, against the possible prejudice to the litigant and the fair
administration of justice if the documents are not available.

Claims of public interest immunity are decided on a case by case balancing of these
competing public interests. The courts have rejected the argument that absolute immunity
should be afforded to cabinet documents regardless of their contents (Sankey v Whitlam
(1978) 142 CLR 1).
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In such cases, the competing arguments raised are often similar to those which have been
put forward in many of the submissions that we have received on the issue of cabinet
secrecy generally. In particular, arguments in support of secrecy often highlight the
convention of collective ministerial responsibility and its reliance upon secrecy, as well as
the need for candour and frankness in the deliberative process.

Generally, the courts will look more favourably at an argument for disclosure in a case
involving criminal rather than civil litigation, where the documents are crucial to the case,
or where the documents are of such a nature that the risk of harm from disclosure is
minimal.

In a recent High Court decision of the Commonwealth of Australia v Northern Land
Council (1993) 112 ALR 409 (the Northern Land Council case), the majority strictly
confined the circumstances in which cabinet documents would be permitted for inspection
and stressed the validity of the underlying arguments advanced in support of non-
disclosure. In this case, the court was asked to determine whether the legal representatives
of the Northern Land Council could inspect 113 federal cabinet notebooks in the course of
litigation over uranium mining on Ranger land. The majority held that no class of
documents, including cabinet documents, has absolute immunity on public interest
grounds. In weighing the competing public interest of the administration of justice, only
considerations which are exceptional will outweigh the strong public interest in favour of
immunity of cabinet notebooks (Commonwealth of Australia v Northern Land Council:
415).

In reaching this decision the majority concluded:

... it has never been doubted that it is in the public interest that the deliberations of
Cabinet should remain confidential in order that the members of Cabinet may exchange
differing views and at the same time maintain the principle of collective responsibility for
any decision which may be made ...

... Whilst there is increasing public insistence upon the concept of open government, we
do not think that it has yet been suggested that members of Cabinet would not be severely
hampered in the performance of the function expected of them if they had constantly to
look over their shoulders at those who would seek to criticise and publicise their
participation in discussions in the Cabinet room. It is not so much a matter of
encouraging candour or frankness as of ensuring that decision-making and policy
development by Cabinet is uninhibited. (Commonwealth of Australia v Northern Land
Council: 412-413)

3.7.1.2 Actions to Date

The Royal Commission into Use of Executive Power (the Easton Royal Commission) was
appointed in Western Australia in June 1995. The Commission is to:
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... inquire and report on whether the circumstances and events preceding and following
the presentation of a petition to the Legislative Council of the Parliament of Western
Australia on 5 November 1992, by the Honourable John Halden MLC on behalf of Brian
Mahon Easton involved conduct that was an improper or inappropriate use of executive
power or public office or was motivated by improper or inappropriate considerations ...
(Western Australian Government Gazette,12 May 1995).

The appointment of this Commission followed allegations that the petition, or matters
relating to it, had been discussed in cabinet prior to its tabling, and the refusal of members
of the then cabinet to comment on the allegations, on the grounds of the confidentiality of
cabinet proceedings.

Various legal actions have been lodged challenging the validity of the appointment of this
Royal Commission on grounds relating to parliamentary privilege and cabinet
confidentiality.

Justice Steytler of the Western Australian Supreme Court recently dismissed one such
challenge and held that the appointment of the Royal Commission was not invalid. His
Honour did acknowledge that issues such as parliamentary privilege and cabinet
confidentiality will pose a problem for the Commission in the course of its inquiries and
raise ‘... fundamental constitutional issues of considerable difficulty’ (Halden & Lawrence
v Marks & Others (1995), unreported; SCt of WA; (Steytler J); Library No: 950328; 10
July 1995 at 20).

In his judgment, Justice Steytler made the following comments in respect of the plaintiff’s
claim that the Commissioner should be precluded from conducting the Royal Commission
by virtue of the operation of the doctrine of public interest immunity:

While it may be true to say that, in the case of documents recording the actual
deliberations of Cabinet ... and, no doubt, in the case of an attempt to compel disclosure,
by oral evidence, of the content of those deliberations, only exceptional considerations
would be sufficient to overcome the public interest in their immunity from disclosure,
that is a matter for assessment by the Commissioner, in each case, in the light of the facts
and circumstances before him.

It seems to me, in any event, that the concerns raised by the plaintiffs in this respect are
premature, if only for the reason that there is nothing in the Terms of Reference which
requires the Commissioner to seek disclosure either of documents recording the
deliberations of Cabinet or of direct evidence in respect of those deliberations.

If evidence of that kind should be sought to be led questions arising out of the immunity
would, no doubt, then be agitated. (Halden & Lawrence v Marks & Others, unreported;
1995)

This decision of Justice Steytler was upheld on appeal to the Full Court of the Supreme
Court of Western Australia (Halden and Lawrence v Marks and Others (1995),
unreported; SCt of WA; (Full Court); Library No: 950400; 2 August 1995 at 26).
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3.7.1.3 Public Submissions

The doctrine of public interest immunity did not often come up in submissions made to the
Commission or in public debate. The only correspondence which touched upon this
doctrine in any detail was that which we received from the Attorney General.

In this correspondence the Attorney General, the Hon. Cheryl Edwardes MLA,
highlighted what she perceived to be the significance of the recent High Court decision
and concluded that:

• there is a clear and substantial public interest in the confidentiality of Cabinet
Information;

• the level of that public interest, particularly in relation to the deliberations of
Cabinet is high, and, as a result, disclosure will be very much an exception rather
than the rule;

• such public interest attaches to Cabinet Information as a class irrespective of its
content;

• the complexities of the issues involved, coupled with the potential factual
variations, do not lend themselves to black letter law;

• the common law has shown itself to be adequate to the task of development of the
law in this area;

• this common law style of development is the most appropriate for an area of law as
fundamental as that of Cabinet confidentiality, involving as it does a convention ...

3.7.1.4 Analysis

In 1992 the Commonwealth Government introduced legislation into Parliament which
purported to, amongst other things, restrict the courts in adjudicating upon public interest
claims in respect of cabinet notebooks (Cabinet Notebooks (Access and Protection) Bill
1992).

At that time the Northern Land Council case was being argued before the High Court. The
legislation only purported to alter the common law position on public interest immunity so
far as it related to cabinet notebooks, and not in relation to other cabinet material or to
evidence given by ministers about cabinet discussions. In the second reading speech it was
stated that:

The Government’s concern is that the common law cannot provide what the Government
believes is the degree of confidentiality essential if the present Cabinet system is to
continue. The release of notebooks would destroy the expectation on the part of Ministers
that the expression of their views would remain confidential ...
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The Government has therefore decided to amend the Evidence Act 1905 to protect the
confidentiality of Cabinet discussions by prohibiting the disclosure to courts of the
notebooks and any other notes taken by officials present in the Cabinet room during
Cabinet discussions and of oral evidence of officials about those discussions. (CPD,
House of Representatives, 16 December 1992: 3893)

This Bill lapsed with the calling of the federal election in March 1993. In April 1993 the
High Court came down with its decision in the Northern Land Council case. As
mentioned, this case provided that the Commonwealth should not be required to release
cabinet notebooks to the applicants in the proceedings and affirmed the public interest in
maintaining the confidentiality of the notebooks. Following this decision, the Government
decided not to reintroduce the Cabinet Notebooks (Access and Protection) Bill 1992 and
no further attempt has been made to introduce legislation to confine the courts’
adjudication of such matters.

We do not think that there would be any useful purpose served in attempting to codify the
doctrine or limit its application as far as cabinet documents are concerned. The common
law of public interest immunity as it applies to the admission of cabinet material appears
to be developing in a way that takes account of the competing public interests in a flexible
and evolutionary way.

3.7.1.5 Recommendation

1. There should be no attempt to codify or limit by statute the
application of the common law doctrine of public interest immunity
as it applies to cabinet deliberations and documents.

3.7.2 MINISTERS’ DUTY OF CONFIDENTIALITY

3.7.2.1 Issues for Consideration

The issue of a duty of confidentiality of ministers and former ministers has received public
attention as a result of the Easton controversy. It may be useful to make some brief
comments on the public submissions which we received relating to this issue.

The major constraint imposed upon ministers divulging cabinet deliberations is a political
one, with disclosure being governed by conventions such as collective ministerial
responsibility. There are also common law duties of confidentiality which may bind
ministers and former ministers. In some jurisdictions, statutory obligations may apply in
addition to conventions and common law duties.

Such duties not only apply to cabinet information but to all information a minister may
acquire in office. Like most common law actions, there is some uncertainty in the scope of
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the duty, as the common law duties are guided by public interest considerations (Attorney-
General v Jonathan Cape Ltd [1976] 1 QB 752 (The Crossman Diary Case).

The position has been well summarised by Professor Finn who states that:

For obvious and practical reasons, the political convention and not the legal obligation is
of real importance to a minister while in office. The circumstances would indeed be
exceptional in which a ministry, in the name of the Crown, would take legal proceedings
for breach of secrecy against one of its own number ... (Finn, undated: 104)

As Finn (undated: 105) points out, for former ministers, the common law may come into
its own, providing constraints upon the uses that can be made of cabinet information
acquired in office, as statutory secrecy regimes, if they apply to ministers, rarely address
post-employment secrecy.

3.7.2.2 Actions to Date

Other than the discussion of the issues raised through the Easton controversy, there have
been no developments concerning this issue since the Royal Commission.

3.7.2.3 Public Submissions

We received a few submissions on the common law duties of confidence generally, but
most were in relation to Specified Matter 1. Dr Gallop MLA, in his submission, spent
some time discussing the common law duty of confidence as it applies to ministers in
relation to cabinet deliberations. He cited the Crossman Diary case in support of his
argument that the convention of cabinet confidentiality is well accepted by the courts and
that its maintenance is seen as being in the public interest.

3.7.2.4 Analysis

There have been a number of Australian reports which have examined the common law
duty of confidence in various contexts. For example, the Law Reform Commission (1983)
in its report on Privacy recommended that a number of statutory modifications be made to
the action in order to enhance its usefulness as a means of protecting personal privacy. The
House of Representatives Standing Committee on Legal and Constitutional Affairs (1995:
130) also discussed the usefulness of the common law in the context of providing
remedies for the improper use of confidential information. None of these reports has
specifically addressed the adequacy of the law as it affects ministers or former ministers.

In practice it is very rare for common law actions to be invoked as cabinet secrecy is
essentially regulated by political conventions. There has been one celebrated English case
in which the common law was relied upon, the Crossman Diary case, in which the House
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of Lords was asked to restrain the publication of a former minister’s diaries on the basis
that it disclosed the confidential deliberations of a former cabinet.

In his judgment, Lord Widgery concluded that confidence does attach to the individual
opinions of cabinet ministers in the course of cabinet discussion, and that the publication
of such discussions can be restrained by the court when it is in the public interest. As the
diaries in question dealt with events which were ten years previous there were no grounds
for restraining their publication in that instance (Attorney General v Jonathan Cape Ltd
[1976] 1 QB 752).

As a result of this case the British Parliament commissioned a report (Radcliffe
Committee report) to consider the principles which should govern the publication by
former ministers of memoirs and other works relating to their experience as ministers.
This report concluded that the common law did not provide a satisfactory instrument for
general guidance, but rejected the suggestion of a statutory code and instead proposed
some general rules (UK, Committee of Privy Counsellors, 1976).

Currently, ministers are subject to common law duties of confidentiality in respect of their
use and disclosure of information acquired in office generally, and not only in respect of
cabinet information. We realise that the ambit of such common law duties is uncertain, as
those duties are essentially guided by public interest considerations which are inexact. The
common law duty may be wider than political conventions and may also bind former
ministers.

We do not consider there would be any benefit in attempting to codify the common law.
We are mindful that the common law, while being uncertain, also has considerable
flexibility and, by often resorting to public interest tests, does attempt to address
competing public interests.

3.7.2.5 Recommendation

1. There should be no attempt to codify or limit by statute the common law
duty of confidentiality as it applies to ministers or former ministers in
relation to cabinet information.

3.8 OATH OF SECRECY

3.8.1 OATH OF SECRECY

3.8.1.1 Issues for Consideration

In most Australian jurisdictions statutory obligations require ministers to make an oath or
affirmation of office. Additionally, oaths are required to be taken by ministers in respect of
their executive council duties and functions (see Table 3.3).
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The oaths which ministers swear upon taking ministerial office are quite general and, with
the exception of the oath which ministers are obliged to take in the Northern Territory, do
not specifically prohibit the divulging of information. This is in contrast to the oath for
executive councillors which is more prescriptive and does purport to impose some duty of
confidentiality.

In the Northern Territory the oath requires ministers not to ‘... divulge any information
(including the contents of any document) of which I have become aware by reason of my
holding Ministerial office ...’ but does not specifically refer to cabinet information (Sch. 4,
Northern Territory (Self Government) Act 1978 [Cwlth]).

The significance of such oaths and whether or not they impose some legal prohibition
upon the divulging of information acquired by ministers while in office, would seem to be
unclear (see Eagles, 1980: 265-266; Hodgson, 1987: 169).

The weight of opinion suggests that ‘... the oath of secrecy would appear to be founded
upon morals or conscience rather than law...’ (Hodgson (1987) at page 169 cites the
following judicial statements to support his assertion: Sankey v Whitlam (1978) 142 CLR
1, 42 per Gibbs ACJ; Attorney General v Jonathan Cape Ltd [1976] 1 QB 752,767).

Professor Finn concludes that the legal effect of such oaths is not clear and:

 ... [a]t best the oath seems to be a factor - but only a factor - to be taken into account in
determining the degree of stringency with which the common law obligation should be
applied against individual ministers ... breach of the oath would seem to provide at least
another possible ground for parliamentary censure of a minister. (undated: 109)

3.8.1.2 Actions to Date

Other than the discussion of the issues raised through the Easton controversy, there have
been no developments concerning this issue since the Royal Commission.

3.8.1.3 Public Submissions

The Commission has received few submissions on ministerial oaths. This does not
surprise us as, apart from the recent Easton controversy, the issue is not one which has
attracted much publicity. Dr Gallop MLA, in his submission, dwelt in some detail upon
the legal significance of such oaths and considered that: ‘... [a]lthough the oath refers to
executive council, it has traditionally been taken to refer to all matters that come up within
the context of cabinet more broadly conceived ...’ In conclusion he stated: ‘... [t]he oath
then certainly implies a duty of confidence in respect of cabinet proceedings but it is not
so clear what is the depth or, indeed, the precise legal status of that duty today.’
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On the other hand, Mr O’Sullivan in his report to the Commission questioned the
usefulness of such oaths and concluded that: ‘[a] widespread view in the press is that
Ministers should be bound by an oath of accountability rather than any oaths of secrecy or
confidentiality.’

While the concept of an oath of accountability was only raised by Mr O’Sullivan, there
was considerable public support for greater accountability on the part of elected officials.
Such an expression was voiced by Mr Jacobson at the Moora hearing when he said:’...[a]ll
I’m saying is that, you know, there has to be something - we must make them accountable
for what they promise.’

3.8.1.4 Analysis

In researching this topic we found very little reference material other than the few judicial
pronouncements that we have mentioned. In the Radcliffe Committee report there is some
discussion of the Privy Counsellor’s oath and it is noted:

Though the Elizabethan terms of the oath do not of course refer explicitly to the Cabinet,
the tradition of free and frank discussion within the latter ... under conditions of
confidence owed to the Sovereign, is itself long established. (UK, Committee of Privy
Counsellors, 1976: 10)

The broader issue of the usefulness of such oaths of office for public officials was
addressed by the Queensland Electoral and Administrative Review Commission in its
review of Codes of Conduct for Public Officials. Its discussion does not touch upon any
duties of secrecy which such oaths may impose, but points out that historically, new public
officials have been required to swear an oath of office for the following reasons:

(a) it has served to acquaint recruits with the basic responsibilities of their new
positions; and

(b) it has provided a ceremonial occasion which underlines the significance of an
appointment to the public sector. (1992: 45)

In conclusion, the Electoral and Administrative Review Commission took the view that:

... although an Oath of Office may have benefits in compelling attention to public sector
ethics, such functions can be performed by the ... code proposed ... However, the
Commission believes that it is still important for symbolic and educative reasons that
elected representatives should continue to swear an Oath of Office or make an
Affirmation on taking up their duties. The significance of their functions and
responsibilities is such that a public declaration of their intention to act in accordance
with the ethical obligations which attach to elected office is very appropriate. (1992: 48)

Accordingly EARC recommended that:

(a) Appointed public officials should not be required to swear an Oath of Office or
make an Affirmation on taking up their duties; and
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(b) an Oath of Office or Affirmation should continue to be regarded as important for
elected representatives and statutory office-holders as a formal demonstration of
their commitment to the ethical responsibilities of their office. (1992: 48-49)

Other than highlighting the uncertainty which surrounds the legal significance of
ministerial oaths and whether they impose some duty of confidentiality upon ministers and
former ministers in respect of cabinet information, we do not think it is useful to elaborate
further on the legal niceties raised in the submissions and case law.

What does need to be highlighted is whether, in fact, ministers should be bound by some
oath which purports to restrict the disclosure and use of cabinet information.

We are strongly opposed to the adoption of some oath of secrecy in respect of the
disclosure or use of cabinet or other ministerial information. Not only would it be difficult
and undesirable to impose any legal sanctions for breach of such an oath, but we consider
that, in the main, political sanctions are more effective. We will re-examine this issue in
the context of Specified Matter 10 which deals with:

the standards of conduct expected of all public officials for the purpose of -

(a) their formulation in codes of conduct; and
(b) determining what associated measures should be taken to facilitate adherence to

those standards.

We are attracted to the concept of an oath of accountability which was raised in the public
submissions. In fact, the issue of accountability of elected representatives is a recurring
theme which is frequently raised by the public. Oaths of secrecy would seem to run
contrary to notions of openness and accountability. We will further examine the matter of
oaths when we deal with Specified Matter 10.

3.8.1.5 Recommendation

1. Ministers, when taking office, should be bound by a statutory
obligation to make an oath of accountability to the people of Western
Australia.

3.9 MINISTERIAL LEAKING OF CABINET INFORMATION

3.9.1 MINISTERIAL LEAKING OF CABINET INFORMATION

3.9.1.1 Issues for Consideration

As indicated previously, the unauthorised disclosure of cabinet material by a minister is
generally regulated by political sanctions.
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Additionally, common law duties may also apply but are rarely relied upon and are guided
by public interest considerations. It has been noted that ‘... ministerial leaking of cabinet
information is not, as such, a legal wrong. The legality or otherwise of the leak depends on
its likely effect on the public interest’ (Finn, undated: 104).

In practice, the secrecy of cabinet proceedings is often breached in Australia. Cabinets do
leak and it is not unusual for the media to report the different personal attitudes of
ministers in relation to issues being discussed by cabinet, even though such ministers have
given public support to the collective decision reached.

The usefulness of trying to impose some regulatory regime upon former ministers in
respect of the information they acquired in office, was discussed by Finn who concluded
that:

Despite the virtues claimed for cabinet confidentiality, despite the importance of
protecting State interests, there are both powerful opposing democratic reasons and, in
any event, what one could almost call a selective, and arguably beneficial, ministerial and
ex-ministerial practice of revealing confidences, which should caution against resort to
additional regulatory measures. (Finn, 1993: 139)

The television series ‘Labor in Power’ aroused some public debate. Of significance for the
purpose of our discussion is the insight that it gave to the public into the operation of the
cabinet process. It is interesting to note that many of the revelations made by ministers and
former ministers in that series related to matters which would normally be considered to
be highly confidential (Labor in Power: 1993).

3.9.1.2 Actions to Date

The Commission is not aware of any actions which have specifically addressed this issue.
Many of the general reports on cabinet secrecy which we have already referred to, raise
the issue in the context of the convention of collective ministerial responsibility, and the
effectiveness of the convention in view of the often widespread practice of cabinet leaks.

3.9.1.3 Public Submissions

In his report to the Commission, Mr O’Sullivan expressed the views of the press on
leaking generally, in public interest terms:

... the journalist will be relatively unconcerned about the rights and wrongs of the ‘leak’,
whatever the prohibition against the leak. He or she will strive to check the accuracy and
truth of the leaked material and then, if the public interest is plain in the view of the press
- whatever the view of whatever authorities - the material will be published, in a
newspaper or ‘on the air’.

In this I quote a standard comment endorsed by the Australian Press Council:
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“The state of mind that treats journalists who publish unpalatable information as ‘thieves
of secret documents’ is the state of mind that does not accept that the public has a right to
information”.

Pretty well all cases of leaked documents in Western Australia convey information to
which the public should be entitled. The journalist is not interested in the motives of the
whistleblower - resentment, jealously, malice or genuine public interest. Content is all.
Content determines publication.

Mr Brian Toohey, speaking at a public seminar arranged by the Commission, reflected on
his journalistic experiences, particularly in federal politics and pointed out:

... some senior ministers who are quick to sool the police onto junior public servants for
the unauthorised release of information are themselves extremely skilled at leaking
material which puts them in a favourable light.

Dr Gallop MLA, noted the ABC series ‘Labor in Power’ in his address to the Commission
and concluded:

... it disappoints me that over recent years the concept of leaking from cabinet has
become, it would appear, a part of our system of government. I find it disappointing. I
found the television program ‘Labor in Power’ very disappointing because of the ease
with which - and also the program on the history of the Liberal Party - the ease with
which almost contemporary events within cabinet were discussed openly because I think
it goes towards undercutting this important part of our system ...

3.9.1.4 Analysis

We recognise that leaks from cabinets are common place. Despite this we consider it
would not be practical, nor desirable, to impose additional regulatory regimes restricting
cabinet leaks. Furthermore, it is rare, except perhaps in the case of former ministers, for
legal sanctions to be resorted to as political sanctions are usually favoured.

3.9.1.5 Recommendation

1. There should be no attempt to impose a statutory duty of confidentiality
upon ministers or former ministers in respect of cabinet information.

3.10 COLLECTIVE MINISTERIAL RESPONSIBILITY

3.10.1 COLLECTIVE MINISTERIAL RESPONSIBILITY

3.10.1 Issues for Consideration

The convention of ministerial responsibility has two components to it, namely individual
and collective responsibility. In its totality it requires that ministers are individually
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responsible to parliament for the proper administration of their departments and the
government is accountable collectively for its performance.

Collective ministerial responsibility is often cited by those who argue that cabinet
deliberations should be secret. In reality, ministers will have differing views and the
cabinet decision making process will often involve heated debate about the most
appropriate policy. It has been asserted that to divulge such deliberations would
undermine the convention.

The convention is said to serve important constitutional and political purposes. Under the
concept of responsible government, the accountability of the executive branch of
government to the legislature is couched in terms of the convention of ministerial
responsibility. Many commentators agree that, in practice, the convention does not operate
as the theory would suggest. This does not mean that the convention is not useful and
should not be retained. Indeed, its most useful purpose is as a political tool to bind the
ministry and its leader together.

In the Northern Land Council case, the majority stated:

Despite the pressures which modern society places upon the principle of collective
responsibility, it remains an important element in our system of government ...
(Commonwealth v Northern Land Council (1993) 112 ALR 409 at 412)

The efficacy of the convention has been questioned in view of prevalence of cabinet leaks.
We note the comments by a former British Minister who considered that the two could be
reconciled:

... the doctrine of collective responsibility and the unattributable leak grew up side by
side as an inevitable consequence of the Cabinet in a mass two-party system. In every
Cabinet the leak will be deplored and condemned; but it is paradoxically necessary to the
preservation of the doctrine of collective responsibility. It is the mechanism by which the
doctrine of collective responsibility is reconciled with the political reality. The
unattributable leak is itself a recognition and acceptance of the doctrine that members of
Cabinet do not disagree in public. (Walker, 1972 quoted in Parliament of Victoria, Legal
and Constitutional Committee, 1989: 73)

3.10.1.2 Actions to Date

There have been no developments since the Royal Commission.

3.10.1.3 Public Submissions

The Premier, the Hon. Richard Court MLA in his correspondence stated:

Secrecy of Cabinet proceedings is fundamental to underpinning the doctrines of Cabinet
solidarity and collective responsibility under which all Ministers, irrespective of their
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individual views, are required to support Cabinet decisions outside the Cabinet room -
particularly in Parliament.

Without this secrecy, Cabinet collective responsibility would be impossible to uphold.

Collective responsibility is essentially important to the function of the Westminster
system as it ensures the responsibility of Cabinet Ministers to Parliament, and through
Parliament to the electorate.

For collective responsibility to work, Members of Cabinet should be able to express
views openly and frankly in the deliberation of matters before Cabinet. If confidentiality
does not attach to such discussions the quality of the debate in Cabinet and the
consequent decisions will be adversely affected.

Dr Gallop MLA, in his submission argued strongly in support of cabinet secrecy and
considered that it was necessary for the effective operation of the convention. He also
pointed out what he perceived to be one reason for the complexity of the convention:

... one of the reasons the doctrine is so complex is that it has evolved to deal with two
aspects of the Government process:

(a) providing for some consistency and sense of purpose in the way executives
function; and

(b) providing for accountability of the Executive to Parliament.

In other words it is, at one and the same time, a ‘good government’ and an ‘accountability
government’ doctrine.

In addition Dr Gallop MLA went on to state:

Cabinet secrecy, then, is one of the conventions of our system of Government attached to
which is an oath and which, although not unlimited or unqualified in its application,
ought to be taken very seriously by Ministers and former ministers. It commits them not
just to their colleagues but more importantly to particular understandings of
‘responsibility’ and ‘accountability’ which when observed make the Westminster System
a powerful instrument for just Government.

The Deputy Premier, the Hon. Hendy Cowan MLA, in correspondence to the
Commission, raised the issue of collective responsibility and the Royal Commission’s
second Report and considered:

Indeed, that was a major flaw in the Commission’s second report because collective
responsibility was at the very heart of the WA Inc controversies, as many former
Ministers tried to distance themselves from decisions they had participated in.

I regard it as likely that the principle of the collective responsibility of Cabinet will be the
practice of this government and probably those that succeed it in the foreseeable future.
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Therefore, information such as which Minister supported or opposed a Cabinet
submission should remain confidential.

In practice, much of the information that is presented in Cabinet finds its way into the
public domain shortly afterwards ...

In a submission Mr N. Graham-Smith saw the convention as being useful if actually
followed. He considered that:

... the reporting of Cabinet proceedings would not have had any effect upon the actions of
small coteries of ministers making policy decisions and implementing them outside
meetings of Cabinet and without the knowledge of all ministers.

A more effective method of financial control would be to insist upon the invariable
application of the convention of cabinet responsibility, with decisions made only by the
full Cabinet, with all ministers fully informed of all relevant facts. Any one minister
cannot be expected to defend executive policy and action of which he is unaware and to
which he did not agree. Similarly, he must be assured that in implementing a Cabinet
resolution he will be fully backed by all the other ministers.

Some submissions have been critical of the perceived use of the convention by
governments to justify excessive secrecy within the cabinet process.

Mr Brian Toohey in his address at the public seminar stated:

The question arises as to why there should be such an extraordinary level of secrecy
surrounding cabinet decisions. Why should a record of the debate not be available? One
reason is the need for cabinet solidarity. The media might have a field day with a shock-
horror split story if the records showed some ministers had a difference of opinion.
Strange idea that people in a democracy should have a difference of opinion.

I suspect that this would settle down in time once the law of publishing cabinet leaks was
replaced by the chore of publishing the mundane. If Hansard can record a parliamentary
debate, why fear publication of a record of cabinet debate? I suspect, however, that the
current preference for breaching cabinet solidarity by strategic and often misleading leaks
will prevail.

3.10.1.4 Analysis

Some discussion of the convention is found in most of the reports which have looked at
the issue of cabinet secrecy generally. For example, one of the central questions posed by
the Legal and Constitutional Committee of the Parliament of Victoria (1989) was what
degree of secrecy should attach to cabinet documents in order effectively to preserve the
convention of collective ministerial responsibility.
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A more recent report which has looked at the concept of ministerial responsibility and its
importance in our political system generally, is that of the Senate Select Committee on
Matters Arising From Pay Television Tendering Process. It concluded:

Collective responsibility is still effective. Prime Ministers use it as an instrument of
discipline. Ministers do defend collective decisions. When it comes to an election voters
consider the collective performance of the government over the previous years.

Collective responsibility has been described as a political necessity and a rule of political
prudence for ministries who want to stay in office. (1993: 55)

In view of the submissions received and research undertaken, the Commission considers
that there is some cogency in the argument that confidentiality should be afforded to
cabinet deliberations in order to preserve the convention of collective ministerial
responsibility. However, its usefulness as an accountability mechanism is questionable,
and we consider that, to the extent that it encourages excessive secrecy, it has the potential
to justify concealment of misconduct and decisions which are politically embarrassing.

Its real usefulness is as a tool of political discipline. Accordingly, we consider that in
deciding what degree of secrecy should be afforded to cabinet deliberations and
documentation, only the minimum of secrecy as is necessary to preserve the convention
should be afforded.

We concur with the comments made in the Commission of Inquiry into Possible Illegal
Activities and Associated Police Misconduct in Queensland:

The secrecy of Cabinet discussions is seen as being consistent with the doctrines of
Cabinet solidarity and collective responsibility under which all Ministers, irrespective of
their individual views are required to support Cabinet decisions in Parliament.

It is obvious, however, that confidentiality also provides a ready means by which a
Government can withhold information which it is reluctant to disclose. (1989: 126)

3.10.1.5 Recommendation

1. Duties of confidentiality other than those imposed by the common law
and political conventions should not be placed upon ministers or
former ministers in respect of cabinet information.
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CHAPTER 4 FINANCIAL ADMINISTRATION AND AUDIT
OVERVIEW

4.1 SPECIFIED MATTERS 3 AND 6

4.1.1 Specified Matter 3

Specified Matter 3 of the Commission on Government Act 1994 requires the Commission
on Government to inquire into:

The operation and adequacy of the Financial Administration and Audit Act 1985
(particularly section 58C) with regard to providing Ministers, the Parliament and the
Auditor General with access to all information held by, or relating to undertakings or
commitments of, organizations in the public sector.

4.1.2 Specified Matter 6

Specified Matter 6 of the Commission on Government Act 1994 requires the Commission
to inquire into:

The legislation governing the functions of the Auditor General with regard to the
obligations of persons to answer any question put by the Auditor General and to produce
any relevant documents, notwithstanding that the answer or the information may result in
or tend towards self-incrimination.

4.1.3 Interpretation

In order to address Specified Matters 3 and 6 thoroughly the Commission on Government
decided to scope its inquiries broadly. Therefore, the financial, audit and administration
legislation in Western Australia; the role, independence and accountability of the Auditor
General; and the relationship between the Auditor General and the Parliament have been
explored. The justification for a broad interpretation of Specified Matters 3 and 6 is
apparent in the long title and ss.5(b) and 5(c) of the Commission on Government Act 1994.
The long title states that it is:

An Act to establish a Commission to inquire into certain matters relating to public
administration and relevant to the prevention of corrupt, illegal or improper conduct in
the public sector.
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Section 5 states:

The functions of the Commission are to inquire into -

(a) the specified matters if and to the extent to which the Commission considers those
matters to be relevant to the prevention of corrupt, illegal or improper conduct by
or involving public officials;

(b) matters which, although not specified matters, are considered by the Commission
to be relevant to the prevention of corrupt, illegal or improper conduct by or
involving public officials; and

(c) any other matters considered by the Commission to be pertinent to matters into
which it inquires into under paragraphs (a) and (b).

While Specified Matters 3 and 6 relate to aspects of the role of the Auditor General, this
public office is part of a wider system to ensure that the public, through Parliament, is kept
informed about the operation of government and the expenditure of public funds. In this
respect, the Auditor General augments other components of the political process such as a
vigilant parliamentary opposition and a free press in providing the information that is vital
for citizens to make informed choices about public policy and for the purposes of
accountability.

The Auditor General has a variety of functions, some relating to the role of checking the
details of government expenditure, and some relating to the assessment of how effectively
public funds are being used. This latter role can be both complex and controversial, since
the line between the assessment of the effectiveness of public expenditure, and
commenting on the desirability of government policy, is a fine one.

4.2 THE FINANCIAL ADMINISTRATION AND AUDIT ACT
AND COMPARISONS WITH FINANCIAL
ADMINISTRATION LEGISLATION ELSEWHERE

4.2.1 Financial Administration and Audit Act 1985 (FAAA)

The Western Australian Audit Act 1904 exemplified the traditional financial
administration and audit requirement of verifying the financial accounts of government.
By the 1980s ‘outcome’ had replaced ‘process’ as the major focus of government activity.
As a result, in addition to the audit of financial information, it was considered that the
efficiency and effectiveness of government agencies should be assessed. The Audit
Act 1904 was replaced by the FAAA which was enacted in 1985 to improve the financial
accountability of Western Australian government agencies and make provision for
performance examinations.

Financial administration and audit provisions were combined in the one Act as it was
thought that this was the most effective way to legislatively manage these functions. At
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the time the FAAA was introduced in 1985 it was seen as a significant advance as it was
one of the first of its type in Australia to refer to the examination of the ‘efficiency and
effectiveness’ of government agencies. This is variously referred to as performance
examination, performance auditing and value for money auditing.

The FAAA makes provision for the administration and audit of the public finances of the
State. In addition, reporting requirements are specified and the office and functions of the
Auditor General described. The Treasurer is responsible for the administration of the
FAAA.

Under the FAAA, ministers are ultimately accountable to Parliament for the financial
transactions of their departments and authorities. The FAAA introduced the concept of
chief executive officers of departments being accountable officers and boards of
management of statutory authorities being accountable authorities. Both accountable
officers and authorities are responsible to their ministers for the financial administration of
the bodies under their control.

Accountable officers and authorities are required to report annually on the discharge of
their responsibilities and to do so in a timely manner. Annual reports are required to meet
prescribed standards in regard to financial statements and operational reporting, as well as
to contain key effectiveness and efficiency performance indicators.

Annual reports must be submitted to ministers within two months of the end of the
financial year. Ministers are required to table these reports in Parliament within twenty-
one days of receiving the Auditor General’s audit opinion on the financial statements and
performance indicators contained in the annual report.

The accountable officer or authority is required to ensure that the day-to-day activities of
the agency under their control are in accordance with the Treasurer’s Instructions, which
are issued pursuant to s.58 of the FAAA. Section 58(1) states that:

The Treasurer may prepare and issue and amend instructions, in this Act called the
“Treasurer’s Instructions” , with respect to financial administration including the
principles, practices and procedures to be observed in the establishment and keeping of
accounts, but instructions issued under this section shall not be inconsistent with this Act
or the regulations.

In addition, accountable officers and authorities must also comply with the Financial
Administration Regulations 1986 which are issued in accordance with s.96 of the FAAA.

The FAAA provides for the appointment and tenure of the Auditor General. It also
outlines the powers and duties of the Auditor General. The powers and responsibilities of
the Auditor General were enhanced when the FAAA was amended in 1989 and 1991. The
Royal Commission noted that:
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The reforms introduced by the Financial Administration and Audit Act 1985 have
improved materially the information supplied to Parliament by way of annual reports
from public service departments and statutory authorities. (WA Royal Commission, 1992:
II 2.4.8)

In Western Australia the Office of the Auditor General (OAG) has stated its role as being
to provide the Parliament with ‘timely relevant quality information necessary to enhance
public sector accountability and performance’ (WA OAG, 1994a: 5).

The Royal Commission stated that the OAG:

provides a critical link in the accountability chain between the public sector, and the
Parliament and the community.  It alone subjects the practical conduct and operations of
the public sector as a whole to regular, independent investigation and review. (WA Royal
Commission, 1992: II 3.10.1)

It went on to say more needed to be done if the public was to obtain the benefit and
protection that the Auditor General was capable of providing. Consequently, a number of
recommendations were made to strengthen the OAG, including the separation of audit and
financial administration legislation.

In this report we have examined the adequacy and operation of the FAAA as it relates to
the provision of information to Parliament, ministers and the Auditor General. Whilst we
have addressed the majority of the issues relevant to the adequacy and operation of the
FAAA, we have not yet examined the necessity and framework for legislation governing
the accountability of State-owned companies, trading enterprises, partnerships and
statutory authorities, which is the subject of Specified Matter 7 and will be addressed
during Phase 3 of our inquiries.

4.2.2 Financial Administration and Audit Legislation Elsewhere

Currently there is broad similarity in the financial administration and audit legislation
throughout Australia. With the exception of the Northern Territory and Victoria where
there is separate audit legislation, financial administration and audit provisions are
contained in the one piece of legislation. The financial compliance requirements are
generally similar but there is variation regarding performance examination. Performance
examination, which is a review of the economy, efficiency and effectiveness of
government agencies, is currently required in all states and territories. However, Western
Australia is the only state in which the Auditor General is required to provide an annual
opinion on the performance indicators of each government agency.

Queensland is the only state in which the Audit Office is established as a statutory
authority; elsewhere the office is a government department. No other state or territory has
a provision similar to s.58C of the FAAA and only in New South Wales is the Auditor
General expressly barred from access to cabinet documents.
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Within the Federal sphere, in 1989 the Commonwealth Joint Committee of Public
Accounts (Commonwealth JCPA) produced Report 296, The Auditor General:  Ally of the
People:  Reform of the Australian Audit Office. The Committee recommended improving
the financial accountability of the Federal Government and guaranteeing the independence
of the Auditor General by replacing the existing Audit Act 1901 (Cwlth) with new
legislation. In addition, it recommended setting up a parliamentary committee to advise
the Auditor General on the Federal Parliament’s audit priorities and to consider the
Australian Audit Office’s finances in detail. By 1994 three Bills had been tabled. Financial
management and audit provisions were separated, as were the provisions relating to
government trading enterprises. The Bills were the:

• Auditor-General Bill 1994;
• Financial Management and Accountability Bill 1994; and
• Commonwealth Authorities and Companies Bill 1994.

The bills were referred to the Commonwealth JCPA for review. In principle, the
Commonwealth JCPA supported the scope and much of the detail in the three Bills
(Report 331, 1994). It recommended a small number of changes, some of which were
aimed at clarifying the functions of the Auditor General. In addition, it suggested that the
duties of an audit committee would be best carried out by the Commonwealth JCPA itself.
Eighteen amendments were passed in the Senate in March 1995 but rejected by the House
of Representatives.

In New Zealand the public sector has been subject to ongoing radical reform since 1977,
particularly in relation to corporatisation. In addition, major electoral changes may result
in a stronger and more active House of Representatives and it is likely that this will affect
the relationship between the Controller and Auditor General and the Parliament and the
Executive respectively.

The Public Finance Act 1989 (NZ) contains provisions for the financial administration of
the public sector and for the appointment and functions of the New Zealand Auditor
General (who is known as the Controller and Auditor General) and the Audit Department.
The Controller and Auditor General is, in substance if not in name, viewed in New
Zealand as an Officer of the Parliament. The financial administration provisions are very
similar to those contained in legislation throughout Australia. The provisions for the
Controller and Auditor General are in effect those that were in the Public Finance Act
1977 (NZ). There is no equivalent to the Public Accounts Committees common in other
Westminster systems, this function being the responsibility of several committees whose
jurisdiction covers the subject area.

In 1992 a restructure resulted in the Audit Department being organised into three branches
of the Office of the Controller and Auditor General, with responsibility for standards, the
oversight of government audit and parliamentary reporting and liaison.  In addition,
‘Audit New Zealand’ was set up as a special section to conduct the attest audit function.
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To conduct special studies not carried out as part of the normal attest audit a Performance
Audit Unit was created. This structure was seen as having the advantage of separating the
constitutional, political and audit roles required of the Controller and Auditor General and
the office, therefore better distinguishing the needs of parliament and the operational
needs of audit.

By 1994 it was apparent that given the many legislative and organisational changes
occurring in the New Zealand public sector, it was time to review the role of the New
Zealand state auditor and the legislation governing the state’s finances. A discussion
paper, The Role of the Auditor General (1994), was produced. In it the importance of the
relationship between the Controller and Auditor General and the Parliament is
emphasised. Many issues were raised for consideration by the New Zealand public,
including the alternative means of ensuring the Controller and Auditor General’s freedom
from the executive. It is understood that in New Zealand the Government will not be
proceeding with change until the newly appointed Auditor General has been in office for a
reasonable period.

In Canada the Financial Administration Act 1985 (Can.) contains the provisions for the
financial management of ‘Crown Corporations’. These provisions are very similar to those
contained in the various equivalent Australian Acts. The Auditor General Act 1976-77
(Can.) contains the provisions governing the appointment and duties of the Auditor
General and the staffing of the audit office. The legislation requires the Auditor General to
report to the Canadian House of Commons, but the Auditor General is not an officer of the
House of Commons. Rather, the Auditor General is a statutory officer whose duties are set
out in the Act. The reports of the Auditor General are considered by the Public Accounts
Committee. In addition the Auditor General is asked to appear before other committees of
both the House of Commons and the Senate; for example, the Foreign Affairs, National
Defence, Justice and Agriculture Committees.

By the beginning of the 1980s the situation in the United Kingdom (UK) was similar to
that in other Western jurisdictions in that antiquated pieces of legislation, for example the
Exchequer and Audit Departments Acts 1866 and 1921 (UK) were in need of replacement.
The National Audit Act 1983 (UK) was introduced to strengthen parliamentary control of
public money by making provision for enhancing the status of the Auditor General
(known as the Comptroller and Auditor General); establishing a Public Accounts
Commission and a National Audit Office and promoting efficiency and effectiveness in
the use of government money.

The UK legislation states that the Comptroller and Auditor General is an officer of the
House of Commons and has complete discretion in carrying out the functions of head of
the National Audit Office. In addition the legislation is noteworthy in that it governs the
formal relationship between the Comptroller and Auditor General and the Parliament.
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The Public Accounts Commission comprises the Chairman of the Public Accounts
Committee, the Leader of the House of Commons and seven other members who are not
ministers. This Commission endorses the budget of the National Audit Office and lays it
before the House for approval. The Public Accounts Committee was established in 1861
and oversees accounting regularity and the need to obtain value for money. The
Committee consists of backbenchers and is chaired by a non-government party member.
Although it can initiate its own inquiries, in practice it bases most of its examinations on
reports of the Comptroller and Auditor General.

The Comptroller and Auditor General attends each Public Accounts Committee hearing as
a witness, as does the Treasury Officer of Accounts representing the Treasury as the
central department responsible for financial control and management.

The Committee reports to the House of Commons the results of its enquiries, along with
Treasury’s response on behalf of the government. If the Committee is dissatisfied with the
response it can report to this effect. The UK system works extremely effectively as the
Comptroller and Auditor General is independent and the relationships, roles and functions
of the key players, ie the Parliament, the Executive and the Comptroller and Auditor
General, are clear.

4.3 THE ROLE OF INFORMATION IN THE
ACCOUNTABILITY FRAMEWORK

For effective scrutiny of the public sector, parliament requires unimpeded access to
information on public expenditure and the operation of government programs and
services, including the role of public officials. As it was put by the Royal Commission:

accountability can only be exacted where those whose responsibility it is to call
government to account are themselves possessed of, or are able to obtain, the information
necessary to make considered judgements. Information is the key to accountability. Given
Parliament’s role as the primary accountability agent of the public, accurate information
is its lifeblood. Without it, Parliament can be neutralised, the public left vulnerable. (WA
Royal Commission, 1992: II 2.4.2)

Parliament receives information about public sector activities from a number of sources,
as shown by Figure 4.1.
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Other
• Freedom of Information
• Media
• Parliamentary Committees
• Royal Commissions
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Accountability Agents
• Auditor General
• Commissioner for Public Sector Standards
• Official Corruption Commission
• Ombudsman

The Executive
• Parliamentary Debates
• Petitions
• Question Time
• Tabled Documents

Financial Administration & Audit Act
• Annual Reports
• Auditor General's reports
• Treasurer's Annual Statements

PARLIAMENT

Figure 4.1:  Sources of Information to Parliament

Unlike other parliamentarians, ministers, by virtue of their position, have the resources
and the authority to access detailed information regarding the activities of agencies within
their portfolios.  Cabinet meetings provide ministers with the opportunity to share
information regarding the activities of those agencies.  Further, s.58C of the FAAA
prohibits government agencies from denying the responsible minister access to
information.

In Western Australia, there are a number of agencies established by statute which act on
behalf of the public under parliamentary authority. These offices include the Auditor
General, the Commissioner for Public Sector Standards, the Director of Public
Prosecutions, the Official Corruption Commission, and the Parliamentary Commissioner
for Administrative Investigations (the State Ombudsman). They cannot be directed by the
executive in the discharge of their duties and they report directly to Parliament. They are,
nevertheless, dependent on the government of the day for adequate resources. Removal
from office by the Governor is only possible after a resolution of both houses of
parliament. It is intended that these agencies act independently from the executive in the
performance of their duties and as such, they are required to declare or affirm that they
will perform their roles in an impartial manner.

The legislation establishing these offices forms a large part of the State’s accountability
system. Given the number of accountability agencies that already exist it is important that
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the respective roles of the agencies are understood. The community needs to be assured
that together the accountability agencies operate effectively to provide an adequate and
balanced system of public sector accountability. For the public to be so assured it is
necessary for these accountability agencies to have:

• the broadest possible jurisdiction across the Western Australian public sector;

• sufficient powers and resources to access information and to effectively perform
their designated roles; and

• complementary roles which provide a comprehensive framework for accountability
that is understood by both the public sector and the community.

4.4 FRAMEWORK AND RATIONALE FOR CHAPTERS 5
AND 6

In our Discussion Paper No. 2 (1995: 4) four issues were identified for consideration:

Issue 1

Access by the Parliament, Ministers and the Auditor General to information for
accountability purposes:

• current means and powers of access to information;
• confidentiality; and
• undertakings and commitments given by government.

Issue 2

The provision of independent information to Parliament:

• the concept of independence;
• independence and audit reporting; and
• enhancing the independence of the Auditor General;

Issue 3

Balancing the power of the Auditor General to obtain information with the rights of
individuals and organisations:

• current powers of access of the Auditor General;
• the privilege against self-incrimination;
• legal professional privilege; and
• access to cabinet documents.



Chapter 4
Financial Administration and Audit Overview

172

Issue 4

The scope of the Auditor General’s role in providing adequate information to Parliament:

• the Auditor General’s mandate;
• the changing role of the Auditor General;
• examination, investigation, inquiry and audit; and
• accountability of the Auditor General.

In order to explore these issues thoroughly the following questions were posed in our
Discussion Paper No. 2 (1995: 16):

• Does the FAAA assist in providing the Parliament, Ministers and the Auditor
General with useful information?

• To what information should the Parliament, Ministers and the Auditor General
have access?

• How should government agencies and the Auditor General report to Parliament?

• To what extent should s.58C of FAAA be amended to enable Parliament and the
Auditor General to be informed of contractual and other obligations entered into by
the government?

• Should there be a separate audit act?

• Should a Joint Parliamentary Committee or some other body have responsibility
for appointing and monitoring the performance of the Auditor General?

• How should the budget of the Office of the Auditor General be determined: as it is
now; directly by Parliament; or in some other manner?

• Should the Auditor General have the power to call for information and compel the
appearance of persons?

• Should legal professional privilege be available to persons compelled to give
information to the Auditor General?

• Should the privilege against self-incrimination be available to persons compelled to
give information to the Auditor General?

• Should the Auditor General have the power to access Cabinet documents?

• What measures are needed to ensure the accountability of the Auditor General?

• Should performance audits be conducted?

• By whom should audit reports be followed up?
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In reviewing the literature, experience elsewhere and the public’s input to the
Commission, we have found that most people believe that accountability is enhanced by
the provision of information on government activities to Parliament. It has been put to us
that by making government agencies and public officials accountable to Parliament, and
therefore the people, the opportunities for corrupt, illegal or improper behaviour are
minimised. We agree with this conclusion. Therefore, the primary question is whether the
FAAA provides Parliament with the information it needs to hold government agencies and
public officials accountable for their actions.

Numerous verbal submissions were made by citizens at public seminars and hearings in
Perth and the regional centres. A total of forty-five written submissions were received on
Specified Matters 3 and 6. Twenty-two were from the public, the rest from those with a
professional interest. The submissions were characterised by an extraordinary degree of
unanimity regarding the necessity of strengthening the financial management and audit
accountability system in Western Australia by giving the Auditor General greater
independence and more power.
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CHAPTER 5 ACCESS BY THE PARLIAMENT AND
MINISTERS TO INFORMATION FOR
ACCOUNTABILITY PURPOSES

5.1 INFORMATION PROVIDED TO PARLIAMENT BY
GOVERNMENT AGENCIES

Departments and statutory authorities were the two forms of agencies used by
governments for the delivery of services in the 1980s. Consequently, these entities were
defined in the FAAA when it was enacted in 1985. All departments and statutory
authorities are required to comply with the reporting and audit provisions of the FAAA.

Major reforms have taken place in the public sector in the decade since the FAAA was
implemented. Increasingly, government services are being delivered under alternative
arrangements, for example by private sector contractors. The extent to which services
provided by contractors are, or should be, subject to the FAAA has not been clearly
defined in that legislation.

In addition, when the FAAA was drafted it was not considered necessary to cover the
financial reporting and audit requirements of local government. Instead the Local
Government Act 1960 and the Local Government Accounting Directions 1994 specify the
manner in which the financial records of local authorities are to be maintained and the
audit of those records. Recent controversies involving councils such as the City of
Wanneroo and the Shires of Boddington and Busselton have raised questions about the
mechanisms used to hold local government accountable.

5.1.1 ANNUAL REPORTING

5.1.1.1 Issues for Consideration

The FAAA requires the accountable authority or officer of each government agency to
prepare, and submit to the relevant Minister, an annual report containing financial
statements, performance indicators, a report on the agency’s operations and any other
information directed by the Minister, within two months of the end of the agency’s
reporting period. The detailed requirements of what is to be included in annual report are
contained in Parts IX to XI of the Treasurer’s Instructions. The Minister must table annual
reports in Parliament within twenty-one days of receiving the Auditor General’s opinion
on the financial statements and performance indicators.

Financial statements can be prepared on either a cash or an accrual basis. Accrual
reporting refers to the external presentation of annual financial statements by agencies on
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an accrual basis. Cash based financial statements merely record the actual cash flows
occurring within the financial year whereas, accrual reporting takes all transactions
occurring within the financial year into account, regardless of whether or not cash has
actually flowed from or to the agency. Accrual reporting allows for full accountability of
all of the resources applied, and liabilities incurred, in the delivery of an agency’s
programs.

Under the FAAA,  the financial statements produced by statutory authorities are prepared
on a full accrual basis whilst departments are required to report on a cash basis. Over the
past two years however, the Western Australian Government has been implementing a
policy requiring all government agencies to report on an accrual basis. As a result of this
policy 90 percent of Western Australian government departments presented accrual based
financial statements for the first time in 1993-94 and all departments are expected to
report on an accrual basis in 1994-95.

Treasurer’s Instruction 904 ‘Performance Indicators’, prepared and issued by the
Treasurer pursuant to s.58 of the FAAA, requires that the annual reports of all public
sector agencies include key indicators of efficiency and effectiveness for each of the
programs the agency undertakes. These indicators are intended to be an essential
component of the accountability process, enabling people external to the organisation to
assess the extent to which program objectives have been achieved.

The report on operations section of each agency’s annual report contains a variety of
information on the agency’s governing legislation, responsible minister, details of
ministerial directions, powers, functions and objectives, senior staff and organisational
structure, activities, operational problems and any subsidiaries. Various other elements
which must also be addressed are the agency’s activities in relation to equal employment
opportunity, freedom of information and occupational health, safety and welfare.

Similar annual reporting requirements exist in all other Australian jurisdictions. In
Victoria and New South Wales however, the detail of what must be reported in the annual
report is contained in legislation separate from the financial administration and audit
provisions.

In the Policy Guidelines for Commonwealth Statutory Authorities and Government
Business Enterprises, the Commonwealth Minister for Finance notes that:

An [agency’s] annual report to the responsible Minister, which is required to be tabled in
the Parliament, is the centre-piece of its accountability. (1987:10)

Likewise, in an address to the International Convention of Accountants in Government,
the Chairman of the Commonwealth JCPA, Mr Les Scott MHR (1995) said that the very
requirement to produce an annual report ensures that the government and the public sector
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are forced to account for their performance and decisions. This reporting process serves to
remind the executive that it is always accountable to Parliament, and through it, to the
public at large.

The Australian Accounting Research Foundation has also acknowledged the importance of
annual reports in the accountability process in its Statement of Accounting Concepts
SAC 2 (SAC 2). The statement endorses the preparation of a general purpose financial
report to provide useful information to users to assist them in making and evaluating
decisions about the allocation of resources. SAC 2 states that these reports are ‘the means
by which managements and governing bodies discharge their accountability to the users of
the reports’ (1990: para 27).

Whilst acknowledging the obvious benefits which flow from the presentation of annual
reports to the Parliament, the Royal Commission suggested that:

there seems reason to question whether...[amongst other things] the making of annual
reports...provide[s] that level of accountability which is adequate to allow Parliament in
turn to discharge its constitutional obligation of review. (WA Royal Commission, 1992:
II Appendix 1-3)

To be of use in the accountability process, the information contained in annual reports
must be relevant, timely, meaningful, accessible and accurate. In addition, unless the
reports are properly scrutinised by the Parliament once they have been tabled, their value
is diminished.

5.1.1.2 Actions to Date

There have been minimal changes to the requirements of annual reports in response to the
Royal Commission’s findings. In accordance with government policy, accrual reporting,
which provides greater disclosure of financial information, has been introduced as a means
of enhancing accountability.

5.1.1.3 Public Submissions

The pivotal role of annual reports in the provision of information to the Parliament was
acknowledged in many of the submissions we received. On the whole the standard of
annual reports in Western Australia was considered to be good although continued
improvement was thought to be desirable.

In a written submission, Mr Jack Evans, on behalf of the Australian Democrats, argued
that:

There is little alternative to the present method of reporting to Parliament, but it is not the
method but the content and powers which need attention. Too much was and still is
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concealed from Parliament, the people, and taxpayers. There is a real alternative to what
can not be, or is not, reported to Parliament at present...Because information provided to
Parliament [in] annual reports...may all be selective, and self serving, (and the response
by Parliamentarians may be equally so), it is vital that independent objective detailed
critical analysis is available. In particular the Auditor General must assure Parliament that
information in annual reports is comprehensive, valid, and reliable, and that past
inadequacies in control or performance have been corrected.

In responding to a question about how best to co-ordinate and monitor what details are to
be included in annual reports, Mrs Kerry Sanderson, the General Manager of the
Fremantle Port Authority, said:

Naturally, we have to adhere to legislation, but the additional reporting requirements, and
there are a number, do inhibit one’s ability to perform. I am not sure that it needs to be
reported in an annual report...The point that is made suggests that the annual tabling of
the information required to be included in annual reports would help agencies keep track
of what is required of them. I think that would be a good idea, not only to keep track of it
- that’s not necessarily particularly difficult - but if you could do it such that it was
reviewed and that there were limits placed on it, it might be during implementation of a
particular policy that one needed to report.

In his written submission, the Auditor General, Mr Pearson, commented that:

... [only two] areas of the Annual Report are subject to formal audit by the Auditor
General under the FAAA and Opinions are accordingly included in each Annual Report
on the Financial Statements and Performance Indicators.

Nonetheless, information included in the report on operations segment of the annual report
is not subject to in depth review by the Auditor General. In his written submission, he
went on to report that:

... experience suggests that comprehensive auditing of Annual Reports on an annual basis
may not generate benefits in proportion to the audit office resources required. There may,
however, be merit in conducting periodic project based audits of particular issues or
selecting an appropriate sample of Annual Reports to be audited from time to time.

5.1.1.4 Analysis

The annual reports produced by Western Australian government agencies are useful for
accountability purposes. Nonetheless, there does not appear to be a framework within
which the details to be included in the report of operations are co-ordinated and reviewed
for continued relevance. Neither is there a structured mechanism through which the
information contained in agencies’ reports on operations is verified.

As outlined in Treasurer’s Instruction 901 ‘Annual Reports’, the fundamental objectives
of annual reports are to communicate that information necessary for:
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• monitoring performance in terms of financial regularity and legal compliance;

• assessing the financial affairs of the department or statutory authority and the nature
and extent of changes that have occurred during the financial year;

• evaluating managerial and organisational performance of a department or statutory
authority; and

• making economic and social judgments and decisions in relation to the operations
and performance of a department or statutory authority.

As Parliament has the primary responsibility for assessing the performance of the
government, it is the primary target audience for annual reports. Parliament should clearly
define its needs and take steps to ensure that its needs are met by the bureaucracy. The
Public Accounts and Expenditure Review Committee (PAERC) found that apart from
financial statements, the statutory obligations to report tend to be somewhat vague and
disjointed about the information required (1991: 4).

Treasurer’s Instruction 901 provides some guidance as to what must be included in the
report on operations segment of each agency’s annual report. However, various agencies
such as Treasury, the Disability Services Commission, the Directorate of Equal
Opportunity in Public Employment and the Department of Occupational Health, Safety
and Welfare also require agencies to provide details of their initiatives and achievements
in certain areas.

The Commonwealth JCPA was of the view that guidelines, issued by way of regulations,
which could be notified in the Government Gazette and tabled in the Parliament, would
assist in clarifying the precise nature of the Parliament’s information requirements
(1991: 22).

Whilst Australian Statement of Auditing Practice AUP 19 ‘Other Information in
Documents Containing Audited Financial Statements’ requires auditors to ‘read the other
information [contained in the annual report] to determine that it is not materially
inconsistent with the financial statements’ (1984: para 7), the Auditor General does not
provide an opinion on the information contained in the report on operations segment of
annual reports.

The Commonwealth JCPA has argued that it is management’s responsibility to ensure that
both the financial and non-financial information contained in annual reports is accurate:

While it is the Auditor-General who provides some comfort about the accuracy of
financial data, it is the public...that are the best judges of the accuracy of an entity’s non-
financial activities. (1991: 58)
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In trial audits of annual reports the Swedish National Audit Office found that:

the audit cannot give the same degree of reliability for a [report on operations] as for
other parts of an Annual Report. The reader must assume a greater responsibility.
(Sandberg, 1994: 20)

Nonetheless, the Auditor General, Mr Pearson, recommended that consideration be given
to:

enhancing the role of the Auditor General to provide independent assessments of the
quality of Annual Reports and their compliance with legislated requirements.

In its 1991 review of annual reporting, the Public Accounts and Expenditure Review
Committee (PAERC) found that there was a perception that annual reports were not used
by the Parliament. The problem with having no visible scrutiny of annual reports and
feedback on their usefulness is that agencies may tend to be less concerned about the
accuracy of their annual reports. PAERC found that the control mechanisms the
Parliament was adopting were ineffective. It concluded that more needed to be done
before annual reporting standards would meet the Parliament’s information requirements
(1991: 1). PAERC was of the view that it was up to the Parliament to monitor compliance
with annual reporting requirements. We concur with these views and have incorporated
them in our recommendations. In addition, the Auditor General, Mr Pearson,
recommended that consideration should be given to ‘clarifying the responsibility of the
executive to ensure compliance with the legislated reporting requirements’.

The quality and timeliness of the information contained in annual reports is of paramount
importance if they are to be relied upon. Currently, audited annual reports are not
available in time for the budget process. Suggestions to ensure that financial and
performance information on government agencies is available for use during the budget
process range from requiring agencies to produce bi-annual reports, to the submission of
unaudited financial statements and sanctions for late submission (Commonwealth JCPA,
1991; PAERC, 1992; Scott, 1995). The first of these suggestions would require the
allocation of additional resources to the reporting process which we consider to be an
undesirable option. If adopted, the second of these suggestions could result in decisions
being based on inaccurate information. The third suggestion does not appear to be
warranted since the majority of agencies report within the statutory time frame. In our
opinion the suggestions to overcome this seemingly intractable problem are not practical
and the current situation, whilst imperfect, provides a reasonable compromise between the
need for accurate information and the need for that information to be provided in a timely
manner.
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5.1.1.5 Recommendation

1. The Legislative Council Standing Committee, proposed in Section 5.3,
be empowered by statute, to recommend to the Treasurer the details of
the information required to be included in the report on operations
submitted by agencies to ministers for tabling in the Parliament.

2. The Legislative Council Standing Committee, proposed in Section 5.3,
should periodically review the information required and implement a
systematic process of rolling reviews of annual reports.

5.1.2 SECTION 58C OF THE FINANCIAL ADMINISTRATION AND AUDIT
ACT

5.1.2.1 Issues For Consideration

Amongst other things, Specified Matter 3 requires us to inquire into the operation and
adequacy of s.58C of the FAAA with regard to providing ministers, the Parliament and the
Auditor General with access to all information held by, or relating to undertakings or
commitments of, organisations in the public sector. Section 58C of the FAAA states that:

The Minister and the accountable officer of every department, and the Minister and the
accountable authority of every statutory authority, shall ensure that-

(a) no action is taken or omitted to be taken; and
(b) no contractual or other obligation is entered into,

by or on behalf of the Minister, department or statutory authority that would prevent or
inhibit the provision by the Minister to the Parliament of information concerning any
conduct or operation of the department or statutory authority in such manner and to such
an extent as the Minister thinks reasonable and appropriate.

This section forbids government agencies from taking action preventing ministers from
obtaining information about their conduct or operations of agencies.

The Commission on Accountability, which was chaired by the former Chief Justice of
Western Australia, Sir Francis Burt, (the Burt Commission) was established in 1988 by the
then Premier to:

aid the implementation of government policy to increase public scrutiny of government
investment activities and ‘to improve...accountability’. (1989: 2)

The Burt Commission expressed concern about government agencies entering into
contracts that prohibited the disclosure of commercially confidential information. It was
thought that secrecy or confidentiality clauses in contracts might reduce accountability by
preventing government agencies communicating information about contracts to the
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responsible Minister and therefore to the Parliament (1989: 24, 74, 113-116). As a result,
the Burt Commission recommended that:

as a general rule, only to be departed from with the approval of Parliament, no
government agency be permitted to conduct operations in a manner or to enter into any
agreement which contains a provision which would prohibit that agency or the
responsible Minister from providing to Parliament information as to its operations or the
contents of that agreement in such manner and to the extent that the Minister thinks fit.
(1989: 25)

Section 58C was inserted into the FAAA by s.28 of the Financial Administration and
Audit Amendment Act 1990 in response to recommendations made by the Commission on
Accountability (1989: 24-26; Explanatory Memorandum to the FAAA, 1985: para 48).
The section was the subject of heated debate in the Legislative Assembly as it was seen as
permitting a minister to withholding information from the Parliament at the minister’s
discretion. In the Second Reading speech, the then Treasurer Dr Lawrence stated that the
section:

proposes...to give effect to the commission’s recommendation that no department or
statutory authority enter into any contractual or other obligation that would prevent the
Minister from providing to Parliament information on any conduct or operations of the
department or statutory authority. (WAPD, Assembly, 5 July 1990: 3422)

However, the Royal Commission thought that s.58C was ‘most disturbing’ as it gave
ministers a discretion to withhold information from the Parliament (WA Royal
Commission, 1992: II 2.5.17). Whilst recognising that information held by government
should sometimes remain confidential, the Royal Commission said that certain
‘accountability conditions’ must be satisfied where confidentiality is claimed (WA Royal
Commission, 1992: II 2.5.9-2.5.10). Two of those ‘accountability conditions’ were
adopted by the Royal Commission in its recommendation to amend s.58C:

Section 58C of the Financial Administration and Audit Act 1985 be amended so that:

(a) the minister is obliged to notify both the Parliament and the Auditor General in
writing of any action that has been taken or obligation incurred to which section
58C is relevant, and the reasons why it is reasonable and appropriate that the
provision of information to Parliament is to be prevented or inhibited to the extent
that this is the case; and

(b) notwithstanding any secrecy undertaking or claim, the Auditor General is entitled,
as of right, to access to that information to the extent that, in the opinion of the
Auditor General, it is or could be relevant to the discharge of his or her audit
responsibilities. (WA Royal Commission, 1992: II 2.5.20)

It is relevant to note that the financial management and audit legislation in force in the
other Australian States as well as in the Commonwealth does not contain provisions
allowing ministers the discretion to withhold information from parliament.
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5.1.2.2 Actions To Date

Section 58C of the FAAA remains in force in its original form.

5.1.2.3 Public Submissions

Almost all of the public submissions that addressed the issue of the operation and
adequacy of s.58C said that it should be amended as recommended by the Royal
Commission. In fact, in evidence to the Commission, Mr Max Trenorden MLA described
s.58C as an ‘obvious nonsense’.

The overwhelming view of the public was that ministers should not have the discretion
allowed by s.58C to withhold relevant information from the Parliament. In a written
submission, Mr Jack Evans of the Australian Democrats stated that s.58C ‘allows an
unbridled exercise of discretionary Executive power over the authority of Parliament and
the people’ and that it was ‘not compatible with the concept of open and accountable
government’. Mr Keith Lingard, a partner of Stanton Partners, a private accounting firm,
said in his written submission that ‘[t]he power of ministerial discretion under Section
58C is potentially subject to abuse for political gain’. Former Under Treasurer for Western
Australia and Chairman of the Independent Commission to Review Public Sector
Finances, Mr Les McCarrey wrote that:

The purpose of...[s.58C] is clearly to deter Government agencies from entering into
confidentiality agreements that would deny the Minister and Parliament information as to
the full nature of the contract or agreement but the power to withhold information still
rests with the Minister.

In his written submission, the Auditor General, Mr Pearson, noted that:

Whilst the Auditor General is not aware of any instance where a Minister or agency has
failed in this public responsibility [to be accountable to Parliament],...[s.58C] allows
opportunity for abuse.

At the public hearing Mr Tony Cooke, the then Acting Secretary of the Trades and Labor
Council of Western Australia,  recommended that s.58C be amended by deleting the words
‘in such manner and to such an extent as the Minister thinks reasonable and appropriate’.

The Hon. Mr Richard Court MLA, Premier of Western Australia, provided us with a
written submission stating that although in certain circumstances it was appropriate for
information to remain confidential, there must still be accountability to the Parliament.
The Premier then indicated that ‘[t]he Government is prepared to consider amending
section 58C to fall in line with the Royal Commission’s recommendation’.

Mr Dom Figliomeni, the Chief Executive Officer of the Bunbury Port Authority, offered
an alternative amendment to s.58C in his written submission:
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Section 58C should only be amended to the extent that it places a commitment on
successive governments and where such information is not publicly available. Further
opportunity is also to extend Section 58C of the FAAA where the financial impact
exceeds a certain amount or percentage of the overall state budget. That is, it is material
in amount and consequence.

However, Mr Doug Tyler, the Director of Financial Management of the Department of
Treasury, told the public hearing that he thought s.58C should not be amended as it was
not intended to and, according to his understanding, did not give ministers a power to
conceal information. Mr Tyler said:

The drafting instructions that were given by Treasury to Parliamentary Counsel for
[s.]58C and on our understanding the actual effects are to preclude entirely any agency
making a secrecy agreement of that sort. The wording in that provision that seems to have
drawn the attention of the Royal Commission was the recognition of the discretion which
Ministers have in what they do or don’t put to Parliament.

Similarly, Mr John Pritchard, the Acting Director General of the Ministry of the Premier
and Cabinet, said that ‘the views expressed by the Royal Commission (paragraph 2.5.14 to
2.5.21) were somewhat surprising’. He concluded that the Royal Commission’s
recommendation to amend s.58C was ‘superfluous’ after submitting that:

Section 58C places a statutory obligation on Ministers and accountable officers to ensure
that no action is taken or contractual or other obligations entered into that would inhibit
the Minister from providing information to the Parliament and has the effect that any
contractual or other obligation which purported to do otherwise would be ultra vires and
therefore legally unenforceable. Ministers have a basic discretion as to whether or not
they answer questions and the manner in which they answer questions. The discretion
only goes to the Minister’s judgement as to the manner and extent to which the Minister
considers it is appropriate to reveal the information so obtained to Parliament. Given that
some of the information is regarded as confidential for commercial or other reasons, it
would seem unavoidable that someone must exercise such judgement and, given the
accountability structure of the Westminster system of government, it is argued that the
responsible minister is the most appropriate person to do so.

Most of the public submissions supported the Royal Commission’s recommendation that
the Auditor General have access, as of right, to all relevant secret information relating to
government activities. However, some submissions expressed concern that if the Auditor
General was required to table reports in the Parliament, information that should properly
be kept confidential would be publicly disclosed.

Mrs Kerry Sanderson, the General Manager of the Fremantle Port Authority told the
Commission that she had no difficulty with the Auditor General having access to
confidential information in the possession of the Authority provided that it was held in
confidence.
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The Auditor General of Western Australia for the period 1975 to 1982, Mr Alan Tonks,
suggested in his written submission that we consider recommending the adoption of the
procedures in the Auditor-General Bill 1994 (Cwlth). Under that Bill, it is proposed that
the Commonwealth Auditor-General should not publicly report ‘sensitive information’.

Mr Jack Evans of the Australian Democrats stated in his written submission that:

Any report produced by the Auditor General containing sensitive and embargoed
information should not only be supplied to relevant members of the Executive, but to the
Public Accounts and Expenditure Review Committee of the Legislative Assembly
(PAERC), and its upper house counterpart.

At the public hearing, Mr McCarrey submitted that there must be an assumption that the
Auditor General will be discreet when he reports or reveals information. He also stated
that he did not agree with the proposition that once a matter goes to the Parliament
confidentiality is lost. Instead he thought that the question of whether claims for
confidentiality were justified should be determined by a committee of the Parliament.

On the other hand, Mr Pritchard submitted that:

The suggestion [by the Royal Commission] that there is also a need to amend section 58C
so as to enable the Auditor General to have unrestricted access to information is based on
the same misconception about the true nature and effect of section 58C. Furthermore
sections 83 and 85 of the Act make it clear that no confidentiality arrangement can
prevent the Auditor General from obtaining access to all information, documents and
records held by a department or statutory authority which the Auditor General considers
necessary for the purpose of the Act.

5.1.2.4 Analysis

In order to ensure that government agencies are accountable, parliament must be
possessed of, or be able to obtain, relevant information. Parliament, to a certain extent,
relies on ministers as a source of information about the activities of government.
Therefore, the means by which parliament brings government to account are of diminished
value if ministers have a discretion not to communicate relevant information to
parliament.

Also, by a convention of the Westminster system, each minister is said to be individually
accountable to parliament for the executive and administrative actions under that
minister’s control. An element of that accountability is ‘a rule founded in tradition that
Ministers cannot deny Parliament information relating to their portfolio responsibilities’
(McCarrey and Rowe, 1988: 12).

However, it must be recognised that there exist circumstances where it is justified that
information possessed by government should not be disclosed. The Royal Commission
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established  some principles as a guide to when secrecy could be legitimately claimed in
the public arena:

(a) Proprietary information which is of such character as itself to constitute an
economic asset (or trade secret as it is sometimes called) should be allowed secrecy
protection for the reason that its value as a public asset depends upon the
maintenance of secrecy...

(b) As a complement to (a), proprietary information supplied to and received by
government in confidence from a third party in the course of a business dealing
with that third party, should likewise be entitled to secrecy protection for the
benefit of that third party...

(c) Commercial information which is not already publicly available should be entitled,
prima facie, to secrecy protection where -

(i) its public disclosure would reveal information that has commercial value;
and

(ii) disclosure could reasonably be expected to diminish or destroy that commercial
value.

(d) A like protection in like circumstances should be given to a third party in respect of
commercial information disclosed in or arising from a business dealing with
government. (WA Royal Commission, 1992: II 2.5.9)

However, the Royal Commission said that those principles were only acceptable when the
following ‘accountability conditions’ were satisfied:

(a) subject to preserving the secrecy in question, that the financial affairs of the agency
involved in commercial activity, whatever its legal status, are subject to full review
by Parliament;

(b) that the agency is open to audit by or under the supervision of the Auditor General;

(c) that the commercial activities in which the agency can engage are clearly set by
law or by known government direction;

(d) in the case of statutory corporations and registered companies, that a Statement of
Corporate Intent is tabled annually in Parliament;

(e) that the minister responsible for the agency in question has a right of access to all
commercial information of the agency including that in respect of which secrecy is
claimed;

(f) that an annual report is made to Parliament; and

(g) that any such agency is not exempt from the reach of the proposed FOI legislation
unless for compelling reasons. (WA Royal Commission, 1992: II 2.5.10)
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We endorse the Royal Commission’s guiding principles and its overriding ‘accountability
conditions’. There is no doubt that ministers, as members of the Executive Government,
properly have a discretion to take action that will limit the public disclosure of
confidential information. In fact the Burt Commission recognised that its recommendation
(which resulted in the enactment of s.58C of the FAAA) was not incompatible with:

the details of negotiations or agreements being held confidential at the discretion of the
Minister but, if so, the Minister would be doing so in full knowledge of the facts and
would be held accountable by Parliament for so doing. (1989:25)

If ministers withhold information from the Parliament it would be difficult for the
Parliament to bring ministers to account. We believe that there must always remain an
over-riding obligation on ministers to provide the Parliament with information that is
relevant for accountability purposes. The intention of the Royal Commission’s
recommendation for the amendment of s.58C of the FAAA (WA Royal Commission,
1992: II 2.5.20) was to ensure proper accountability where a claim for confidentiality is
made by government.

Confidentiality obligations often arise informally and by implication. If the Royal
Commission’s recommendation is interpreted literally, government agencies and
ministerial offices would need to implement systems to scrutinise all contracts (written
and oral), correspondence and discussions to determine whether the Parliament and the
Auditor General should be notified of such obligations.

The intention of the Royal Commission’s recommendation was clear; Parliament should
not be denied information it considers to be necessary to bring government activities to
account. At the same time, the Royal Commission recognised that in order to secure an
economic advantage to the public and/or safeguard against economic prejudice to the
public, there must exist an executive discretion to preserve commercial or other secrecy
about the activities of government (WA Royal Commission, 1992: II 2.5.9).

In the interests of openness and accountability, government agencies should not, as a
general rule, take any action or enter into any obligation that prevents or inhibits the
provision of information to the Parliament by ministers. However, we believe that where a
minister does decide, in the proper exercise of executive discretion, to take such action or
to enter into such obligations, there should be a requirement to:

• formally make a decision that it is reasonable and appropriate, in the public interest,
to enter into a confidentiality agreement or obligation;

• fully inform the Parliament, in a timely manner, of the action taken or obligation
entered into; and

• advise the Parliament of the reasons why it was reasonable and appropriate, in the
public interest, to enter into the agreement or obligation.
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This will ensure that information will only be withheld from the Parliament on the
grounds of confidentiality where a minister makes a positive decision to do so. Ministers
would then be required to notify the Parliament that such a decision had been made and
justify that decision to the Parliament.

The Royal Commission also recommended that the Auditor General have the right of
access to information regardless of any claims of confidentiality. We believe that it is of
fundamental importance that the Auditor General, as an independent ‘accountability
agency’ of the Parliament, have access to all information relevant to the discharge of audit
responsibilities. We endorse that recommendation.

Nonetheless, some submissions to the Commission have raised concerns about how
information regarding the activities of government, which should properly remain secret,
can be kept secret if it is contained in an Auditor General’s report to the Parliament.

This concern is not specifically addressed by s.91 of the FAAA, which obliges the Auditor
General to:

preserve secrecy with respect to all matters that come to his knowledge in the course of
his employment or duties under this Act and shall not communicate any such matters to
any person, except as may be required in connection with the administration of this Act...

Furthermore, in Chapter 2 on the Secrecy Laws of the State we have recommended that
this section of the FAAA be repealed.

The way in which Auditors General report confidential or sensitive information has been
dealt with by some state parliaments and the federal Parliament. For example, s.104(1) of
the Financial Administration and Audit Act 1977 (Qld) states:

If the Auditor-General considers that it would be against the public interest to disclose in
a report under this Division information that could-

(a) have a serious adverse effect on the commercial interests of a public sector entity;
or

(b) reveal trade secrets of a public sector entity; or
(c) prejudice the investigation of a contravention or possible contravention of the law;

or
(d) prejudice the fair trial of a person; or
(e) cause damage to the relations between the Government of the State and another

Government;

the Auditor-General must not disclose the information in the report but must instead
include it in a report prepared and given to the Parliamentary Committee [of Public
Accounts].

Clause 34 of the Auditor-General Bill 1994 (Cwlth) states that the Auditor-General may
not table a report containing ‘sensitive information’ in the Parliament. The Auditor-
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General may only report ‘sensitive information’ to the Prime Minister, the Finance
Minister and the responsible Minister. The phrase ‘sensitive information’ is defined in the
Auditor-General Bill 1994 (Cwlth) to include matters of national security, cabinet
deliberations or decisions, matters that would prejudice the commercial interests of any
body or person and matters that are subject to such legal protections as the privilege
against self-incrimination and legal professional privilege. We believe that the procedure
for the reporting of ‘sensitive information’ in the Auditor-General Bill 1994 (Cwlth) does
not enhance the accountability of government to parliament. Professor Paul Finn has said
that the form of Clause 34 of the Auditor-General Bill 1994 (Cwlth) is open to serious
question because it would make the Auditor-General a reporting officer to the Executive
Government (Canberra Times 27 July 1994). The Commonwealth JCPA has
recommended that it be provided with reports containing sensitive information
(Commonwealth JCPA, 1989: 177).

We are of the view that where a report of the Auditor General contains legitimately
confidential information, there should be a requirement for the Auditor General to report it
to the Legislative Council Standing Committee proposed in Section 5.3. The proposed
Legislative Council Standing Committee should be able to receive reports of the Auditor
General ‘in camera’.

5.1.2.5 Recommendations

1. Section 58C of the FAAA  be amended to provide that:

(a) where a minister decides that it is reasonable and appropriate that
information concerning  any conduct or operation of a government
agency should not be disclosed to the Parliament:

(i) the Minister must notify both the Parliament and the Auditor
General of that decision and must provide the Parliament with
full reasons for the decision being made; and

(ii) in the discharge of audit functions, the Auditor General must be
entitled to access to any information the Minister has decided
not to disclose to the Parliament;

(b) where a minister, the executive or any public sector agency claims
that it would not be in the public interest to disclose to the
Parliament information regarding the activities of a public sector
agency, the Auditor General shall not include that information in a
report to the Parliament but shall report it to the Legislative Council
Standing Committee proposed in Section 5.3. The proposed
Legislative Council Standing Committee shall determine, ‘in camera’,
whether the information shall be included in a report to be tabled in
Parliament.
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5.1.3 GUARANTEES, INDEMNITIES AND SURETIES

By giving guarantees, indemnities and sureties the Government enters into contingent
obligations which have not been shown in the budget nor approved by Parliament.  In the
course of events these contingent liabilities may become actual liabilities with significant
effects on the State’s financial position.  The appropriation of funds to meet such an
obligation requires the approval of both houses of Parliament. While it is possible that the
funds might not be appropriated, it is unlikely that Parliament would break an undertaking
given by the Government.  In effect, the Parliament is committed to appropriating the
funds needed to meet a contingent liability incurred by the Government.

5.1.3.1 Issues for Consideration

The Royal Commission recognised that there are instances where the Executive should be
permitted to exercise political judgment and enter into such arrangements. However, the
Royal Commission also said that the Executive must account to the Parliament for the
exercise of that political judgment (WA Royal Commission, 1992: II 2.6.4-2.6.5) and
recommended that (WA Royal Commission, 1992: II 2.6.8):

• the recommendations of the Auditor General contained in the 1991 Report on the
Management of Guarantees, Indemnities and Sureties be given urgent attention by
the Government;

• steps be taken to ensure that Treasury is informed by all government agencies of the
giving of any guarantees and indemnities pursuant to legislative powers as soon as
possible after they have been given;

• the Treasury should be responsible for the giving of all guarantees, indemnities and
sureties, responsibility for which is not vested in another public official;

• guarantees, indemnities and sureties in respect of matters of significance should
require cabinet approval; and

• the Treasurer or other minister or public official responsible for the giving of any
guarantee or indemnity, and the Treasurer in the case of a surety, should notify
Parliament and the Auditor General of its nature, full extent and purpose, as soon as
practicable following its being given.

5.1.3.2 Actions to Date

In November 1994, the Treasurer issued Treasurer’s Instruction 821 ‘Register of
Guarantees and Indemnities’which requires that:

• accountable officers and officers are prohibited from granting sureties;



Chapter 5
Access by the Parliament and Ministers to Information for Accountability Purposes

190

• accountable officers and accountable authorities must establish and maintain:

(i) a register of guarantees, indemnities and sureties;
(ii) documented criteria, procedures and guidelines for the assessment, evaluation,

approval, issue and monitoring of guarantees and indemnities; and
(iii) adequate controls that ensure the safe custody of documents.

• accountable officers and accountable authorities must provide Treasury with details
of guarantees and indemnities; and

• Treasury must maintain a register of all guarantees, indemnities and sureties.

Treasurer’s Instruction 821 states that guarantees or indemnities are contingent liabilities
arising under the authority of any legislation. Sureties are defined as contingent liabilities
that are not guarantees or indemnities. The contingent liabilities entered into by the
Executive are not provided for in the budget nor are they approved by the Parliament. In
the event that an executive, which maybe different from the one which incurred the
liability, is called upon to honour such a liability, the Parliament is committed to
appropriating the funds necessary to meet it.

In addition, Regulation 9(2) of the Financial Administration Regulations 1986 now
requires the Treasurer to prepare an annual statement summarising the contingent
liabilities of the State. Further, Circular to Ministers No. 44/94 states that only the
Treasurer can issue sureties and then only after receiving cabinet approval to do so. The
circular also requires that copies of all sureties must be tabled in the Parliament within ten
sitting days and must be provided to the Auditor General within ten days. Finally,  a
consolidated statement of payments made during the year in respect of contingent
liabilities arising out of guarantees, indemnities and sureties is reported to the Parliament
in the Treasurer’s Annual Statements.

5.1.3.3 Public Submissions

Whilst most submissions did not specifically address this issue, those that did endorsed the
Royal Commission’s recommendations. For example, Mr Allan Mottram said ‘[t]he Royal
Commission recommendations seem an excellent idea and I support the recommendation’.

Likewise, Mr Fleay of the Greens (WA) said:

There should be legislation covering government or its agencies giving guarantees,
indemnities and sureties or other contingent liabilities that could significantly impinge on
future financial commitments. The legislation should define the ground rules for both
making such commitments and for reporting requirements. The legislation should require
government or agencies to seek parliament[’s] approval where these commitments exceed
a specified value, after a report has been presented for public submissions including a
report on the proposal by the Auditor General.
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On the other hand, Mr Des Pearson, the Auditor General wrote:

With regard to the...[Royal Commission’s] recommendation that the official responsible
for giving a guarantee or indemnity should notify the Parliament and the Auditor General
of its nature, full extent and purpose as soon as possible after it has been given, it is not
considered necessary that full details are provided routinely.

The creation of the central register of guarantees and indemnities under Treasurer’s
Instruction 821 issued in November 1994 is an adequate means of enabling the Office of
the Auditor General to monitor and become aware of contingent obligations to be entered
into, provided that there are adequate powers to access detailed information whenever it is
required.

5.1.3.4 Analysis

The recommendations of the Royal Commission have been implemented in a manner
which allows for the adequate provision of information regarding guarantees, indemnities
and sureties to the Parliament.

Instructions issued by the Treasurer under s.58 of the FAAA are, however, subject to
amendment by the Treasurer without the approval of the Parliament.  We do not believe
that to be satisfactory.  Instructions in relation to the issuing and recording of guarantees,
indemnities and sureties should be under the control of the Parliament and should be
subject to amendment only with the Parliament’s consent.

5.1.3.5 Recommendations

1. Treasurer’s Instruction 821  ‘Register of Guarantees and Indemnities’
should be embodied in an Act of Parliament.

2. The Act should not provide for the minister to vary the effect of
Instruction 821  by regulation.

5.1.4 GOVERNMENT TRADING ENTERPRISES

We received a number of submissions about the operation and adequacy of the FAAA
with regard to providing the Parliament, Ministers, and the Auditor General with
information about the activities of government trading enterprises.

Specified Matter 7 requires us to inquire into:

The necessity and framework for legislation governing monitoring, control and
Parliamentary scrutiny of State-owned companies, trading enterprises, partnerships and
statutory authorities.
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Accordingly, the issues arising from the provision of information to the Parliament by
government trading enterprises will be addressed when we inquire into that Specified
Matter.

5.1.5 LOCAL GOVERNMENT

5.1.5.1 Issues for Consideration

Local government is not subject to the reporting requirements of the FAAA. The
accountability regime for local governments is currently set out in the Local Government
Act 1960 and the Local Government Accounting Directions 1994. The Auditor General
has not conducted audits of local government since 1983. Those audits are done by
registered local government auditors. If a council is unable to obtain the services of a
registered local government auditor on reasonable terms and conditions, the Minister for
Local Government, may appoint the Auditor General to conduct the audit function of that
municipality (Local Government Act 1960, s.636).

The decision to transfer local government audits to the private sector was announced in a
media release by the then Premier Sir Charles Court, who noted that it was necessary to
reduce State Government grants to local authorities because of:

... the changing financial relationship that exists under which the local authorities are
sharing Commonwealth personal income tax...in a substantial way whilst the State
Governments have been very severely cut back. (WAPP, No. 537 of 1981: 4)

The move to privatise local government audits was also prompted by an awareness that:

... it was inconsistent with Local Government autonomy and an emerging new role for the
Department of Local Government. Private auditing was also [seen] to be a sound move in
that it allowed councils to choose among private auditors rather than having central
government auditing. (Western Australian Municipal Association, 1993: 8)

At the time the decision to privatise local government audits was made, 117 of the 138
councils were audited by the Auditor General. Metropolitan authorities and country cities
and towns met the cost of the audit, while non-metropolitan shires were charged 50
percent of the cost.

In most states, the Auditor General does not conduct the audit of local authorities,
however in Queensland and Tasmania the Auditor General does audit local government.
Victoria is currently considering adopting the latter approach. In its 1993 report, the
Western Australian Municipal Association Taskforce on Royal Commission
Recommendations stated that it supported the existing private auditing of Local
Government.
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5.1.5.2 Actions to Date

A draft Local Government Bill has been prepared by the Government and is being
circulated amongst interested groups for comment. The draft Bill does not propose that
local governments be subject to the reporting requirements of the FAAA nor does it
require audits of local governments to be carried out by the Auditor General.

The Western Australian Municipal Association’s Taskforce on Royal Commission
Recommendations recommended that the Western Australian Municipal Association, in
conjunction with the Institute of Municipal Management, develop a comprehensive policy
on local government audits and financial reporting. Whilst Australian Accounting
Standard AAS 27 ‘Financial Reporting by Local Governments’ (Australian Accounting
Research Foundation, 1991) has been adopted, further changes to the financial reporting
or audit requirements of local government are awaiting amendments to the Local
Government Act 1960.

5.1.5.3 Public Submissions

None of the submissions received by the Commission on Government expressed the view
that local governments should be subject to the reporting requirements of the FAAA.
However, of the two submissions that made reference to local government, one believed
accountability would be improved if local government audits were undertaken by the
Auditor General, whilst the other thought the current situation provided a sufficient level
of accountability.

The written submission we received from Mr Jack Evans of the Australian Democrats
argued that:

... [l]ocal government is a vital, expensive, and frequently controversial cog in the
machinery of government and it is entirely inappropriate that the Auditor General is not
ultimately responsible for local government audits.

On the other hand, at the public hearing the Auditor General argued that:

... oversight of the audit of local government to me is a part of the responsibilities of the
Department of Local Government and if I had reason to look at it I feel I have got powers
under section 80 of the FAAA, my performance examinations, to review the Department
of Local Government’s oversight of the audit function...That wouldn’t relate to individual
local councils but would relate to the management of that level of government.

5.1.5.4 Analysis

Local government receives substantial funding from the State Government. Therefore, it
could be argued that local authorities should be accountable to the State Parliament for the
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manner in which they expend those funds. However, the primary accountability of local
authorities is generally considered to be to the ratepayers in their respective localities, not
the Parliament, as is the case for state government agencies. Therefore, rather than the
Parliament appointing the external auditor of local authorities, when the FAAA was
drafted it was considered to be more appropriate for each authority to appoint its own
registered auditor.

The Minister for Local Government has a central role in overseeing the performance of
local authorities on behalf of ratepayers, the Parliament and the State Government. On
behalf of the Minister, the Department of Local Government receives copies of each local
authority’s annual report and audited financial statements. These statements are publicly
available to the electors, ratepayers and creditors of the municipality. Together with the
auditor’s report, the annual financial statements are submitted to the Annual Meeting of
electors. Whilst the Department follows up qualified audit opinions, it does not have the
resources or the expertise to conduct indepth reviews of financial statements or annual
reports. Additionally, reports on these matters are made to the Minister, not the
Parliament, so the results of its reviews are not made public.

When it is considered necessary for an external performance evaluation to be conducted,
the Department can appoint an appropriately qualified person to conduct such a review
(Local Government Act 1960, s.631), however, we believe that the Department of Local
Government should be resourced in a manner which makes it possible for it to more
thoroughly review and monitor the results of audits conducted by each authority’s external
auditor. A report on the results of the Department’s annual review of audit opinions should
be tabled in the Parliament.

5.1.5.5 Recommendations

1. The Minister for Local Government should table an annual report on the
audit and performance of local authorities in the Parliament.

2. The Auditor General should periodically audit and report on the
adequacy of the reviews of local government audits and performance
undertaken by the Department of Local Government.

3. The Minister for Local Government should be entitled to request the
Legislative Council Standing Committee, proposed in Section 5.3, to
direct  the Auditor General to conduct an audit of any local authority.

5.2 THE INFORMATION THAT PARLIAMENT RECEIVES
FROM THE AUDITOR GENERAL

By auditing the programs and services of government, the Auditor General provides an
independent verification of information generated by government agencies. It is generally
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accepted that government agencies must demonstrate greater accountability than private
sector organisations because public funds are compulsorily acquired from the community
through the taxation system. Additionally, accountability mechanisms such as those
imposed by the Australian Securities Commission do not always apply in the government
sector. Likewise, government agencies do not cease to operate merely because they have
become insolvent as a result of inefficiency. Therefore, not only is the Auditor General
required to form an opinion on each government agency’s financial statements,
assessments need to be made of the adequacy of each agency’s internal controls, the extent
to which they have met legislative requirements and the relevance and appropriateness of
each agency’s performance indicators. These audits are known as ‘attest audits’ because
the Auditor General’s opinion attests to the reliability of information which has been
generated by the agency’s management.

Auditors General are not part of the executive arm and do not comment on government
policy decisions. However, in addition to attest audits, throughout Australia they have
been given the power to conduct value for money or efficiency audits which assess the
extent to which policy initiatives have been implemented in an efficient and effective
manner. These audits (which are also known as performance examinations or performance
audits) act as a check on waste, mismanagement and the possible subversion of
government policies. They also can help agencies improve their performance.
Performance examinations are also known as ‘direct audits’ because the Auditor General
directly examines and reports on particular aspects of an agency’s operations.

The traditional role of the Auditor General has been to highlight deficiencies in financial
management after they have occurred. This conventional role is widely understood and
universally accepted as appropriate. Less widely accepted is the emerging role of Auditors
General in performance examination and the audit of performance indicators.

5.2.1 ANNUAL OPINIONS ON ALL AGENCIES

5.2.1.1 Issues for Consideration

It has been argued that if an Auditor General is to be substantively independent, there
should not be any restrictions on the content or timing of reports. The international
standard on the independence of audit strategy in government states that:

adequate independence requires that the Auditor General not otherwise be subject to
direction by the legislature in the programming, planning and conduct of audits.
(INTOSAI, 1987)

Under s.78 of the FAAA, the accounts of the Treasurer and those of all statutory
authorities and government departments are subject to an annual audit by the Auditor
General. In addition, if requested to do so by the Treasurer, the Auditor General is
required to audit the accounts of any person in receipt of a specific purpose grant or
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advance. Subsidiary companies owned by statutory authorities have also been subject to
review by the Auditor General since 1989.

Section 95 of the FAAA states that, at least once a year, the Auditor General must prepare
and submit a report to both Houses of Parliament on matters arising from his powers,
duties and functions under the Act.

5.2.1.2 Actions to Date

The requirement for the Auditor General to provide an annual audit opinion on each
agency’s financial statements and performance indicators has remained unchanged since
1985.

5.2.1.3 Public Submissions

The Auditor General, Mr Pearson, expressed concerns in his written submission about the
extent to which the FAAA impinges upon the independence of his audit strategy. He
argued that the FAAA requires him to form an opinion on each agency every year which
may not be in the interests of government as a whole. Mr Pearson recommended that he
should be able to dispense with the requirement that small agencies with minor value and
volume of transactions be audited every year, suggesting instead that, ‘the Auditor
General should have the power to assess risk and justify why small agencies will not be
subject to audit [on an annual basis]’.

The Auditor General also indicated in his written submission that the requirement placed
upon him to conduct audits of grants and advances as directed by the Treasurer impinges
upon the independence of his audit strategy. He explained that such directions from the
Treasurer ‘conceivably could preclude me from doing what I feel I should be doing’. He
proposed that:

The Auditor General should be given the discretion to undertake audits requested by
the Treasurer, and this power of request be widened to include Parliament.

5.2.1.4 Analysis

In Western Australia the Auditor General is responsible for auditing approximately 370
agencies with combined annual transactions of around $20 billion. However, a few of
these government agencies, such as Health and Education, account for most of this
expenditure. To carry out this responsibility, the Auditor General has been allocated 130
officers and a budget of $8.7 million in 1995-96 (Budget Paper No.2, 1995).

Whilst there is validity to the argument that the requirement to carry out audits of small
agencies reduces the resources available to conduct financially significant audits, the
accountability philosophy upon which the FAAA is based requires complete audit
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coverage of the public sector. The Royal Commission endorsed this philosophy and
considered it important that the Auditor General audit all public sector bodies at least once
a year (WA Royal Commission, 1992: II 3.10.6).

In the private sector there are arrangements whereby a legal obligation for an audit can be
dispensed with. In light of the ever increasing demands being placed on the OAG’s limited
resources, it may be more effective for the Auditor General’s resources to be directed to
the areas of most need. Likewise, the ability of Treasury to request the Auditor General to
carry out the audit of bodies in receipt of grants may impinge upon the effectiveness of the
Auditor General’s audit program.

The arrangements recommended in Section 5.3, under which the Auditor General would
submit an annual strategic plan to a joint audit committee, would provide a suitable
mechanism through which the decision to dispense with a particular audit could be made.
However, we consider it to be important that the Auditor General is satisfied with the
adequacy of the internal controls in operation in a particular agency before a decision is
made to audit that agency on a cyclical basis.

5.2.1.5 Recommendation

1. The Joint Audit Committee, proposed in Section 5.3, should be able to
waive the requirement for the Auditor General to provide an annual
audit opinion on particular agencies upon advice from the Auditor
General and the Treasurer regarding the materiality of a particular
agency. However, agencies subject to such a ruling should be audited
at least once every three years.

2. The Legislative Council Standing Committee, proposed in Section 5.3,
should be able to require the Auditor General to conduct any audit,
examination, investigation or inquiry of programs or services that are in
receipt of public funds.

3. Section 78(3) of the FAAA, which allows the Treasurer to require the
Auditor General to carry out audits should be amended so that the
Treasurer may only require the Auditor General to carry out such audits
where the Treasurer has provided the Auditor General with sufficient
additional funds to engage duly qualified auditors to carry out such
audits.

5.2.2 PERFORMANCE EXAMINATION

5.2.2.1 Issues for Consideration

The emergence of performance examination over the past twenty-five years can be
correlated to the devolution of greater responsibility for operational decision-making to
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public sector managers. As early as 1976, the Royal Commission on Australian
Government Administration recognised this need and recommended that the quality of the
performance of public sector managers needed to be subject to critical review. The
Commonwealth Auditor-General was considered to be the appropriate person to be given
the responsibility for the conduct of these reviews.

In Western Australia, s.80 of the FAAA states that the Auditor General may carry out
examinations of the efficiency and effectiveness of government agencies. Auditors
General throughout the world have been given similar powers to conduct investigations
into the economy, efficiency and effectiveness with which governments have utilised
public resources. The International Organisation of Supreme Audit Institutions
(INTOSAI) auditing standards define performance examinations as:

an audit of the economy, efficiency and effectiveness with which the audited entity
uses its resources in carrying out its responsibilities. (INTOSAI, 1987)

Whilst performance indicators give an indication of agency performance, performance
examinations are an indepth analysis of particular aspects of an agency’s performance. In
conducting performance examinations, the Auditor General directly examines aspects of
agency performance. Performance indicator audits, on the other hand, are attest audits in
which the Auditor General verifies assertions about performance which have been made
by the management of an agency.

5.2.2.2 Actions to Date

The Auditor General’s ability to report to the Parliament on the performance of
government agencies has remained unchanged since the FAAA was enacted.

5.2.2.3 Public Submissions

The need for independent review of agency performance was accepted by the majority of
those making submissions. The Australian Society of Certified Practising Accountants
(ASCPA) told us that performance examinations are very much a part of modern
professional auditing. Mr Colin Murphy, from the Society’s Public Sector Accounts
Group, commented that:

... government bodies have multiple objectives, not just return on shareholders’ funds,
and sometimes they are conflicting and complex objectives and its not easy to measure
their performance therefore by looking at the bottom line.

The State President of the ASCPA, Mr Steve Gooden said in his written submission that:

We feel the audit mandate for public sector reporting agencies should [include]
performance audits, and these should be the responsibility of the Auditors General.
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Mr Jack Evans of the Australian Democrats strongly supported both performance
examination and the role of the Auditor General in conducting these audits, stating in his
written submission that:

We would see substantial benefits coming from performance evaluation, and I believe
that [if there is not] expertise within the Auditor General’s department, that could be
overcome by importing, hiring, that expertise.

Mr Cedric Wyatt, the Chief Executive Officer of the Aboriginal Affairs Department, noted
that:

The performance examination is now seen as an essential part of the audit process and
we would certainly agree with that...[A]scertaining effectiveness should have equal
status to financial accountability matters.

Nevertheless, concerns about the appropriateness of the role and the expertise of
performance audit staff to conduct such examinations were raised.

Mr Wyatt believed that:

Performance examination is a science which recognises the involvement of quite
different skills and knowledge from those exercised in financial audit.

At the same public hearing Mr Les McCarrey added that it must be recognised that:

... auditors who are trained as accountants, and no doubt very good accountants ... have
limitations and we can’t ask them to perform roles they are not trained to perform.

In his written submission he added that:

... it is important to note that it is not the responsibility of an auditor to undertake the
function of monitoring performance ... The auditor’s role is to check if appropriate
procedures are in place and report to Parliament if they are not.

Whilst acknowledging that some specific performance examination reports may have been
subject to some criticism in the past, the Auditor General argued at the public hearing held
in Perth that:

I think there is very much a need for somebody with an objective and task-oriented
approach to review performance and report on it ... I can’t see a suitable alternative if
you are looking for an independent objective review.

At the public hearing in Perth Mr Keith Lingard agreed with the Auditor General’s
approach to staffing performance examinations and suggested that:
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... he has got to use appropriate expertise which may or may not lie within his office at
the moment ... it’s up to the Auditor General to bring in those specialised skills when he
needs them.

The Auditor General agreed with this view and at the same public hearing, told the
Commission that:

... in the broader performance examinations, we consciously staff that area with a core
of permanent staff and a large proportion of secondments and consultancies to address
the particular area under review.

5.2.2.4 Analysis

When the Royal Commission on Australian Government Administration recommended
the introduction of performance auditing in the Commonwealth Government in 1976, it
stated that:

... there should be a regular program of [performance] audits in which departmental
performance will be assessed. These assessments should be so designed that they would
bring before ministers, Cabinet and Parliament both the assessment itself and the data
on which it is based. Such a presentation would, at least to some extent, make the
assessment open to public examination and comment. It would also clearly establish the
primacy of political responsibility for administrative efficiency, including not merely
that of the minister and Cabinet but also that of Parliament. (1976: 46)

The Royal Commission also believed that performance examinations are a vital check on
waste, mismanagement and the subversion of government’s policies and program.
Moreover, despite occasional criticism levelled at his staff’s expertise, the Royal
Commission believed that it is the role of the Auditor General to examine the efficiency
and effectiveness with which policies and programs are put into effect arguing that:

... the Auditor General has the proper and developing function of conducting ‘value for
money’ audits of government programmes and agencies. These responsibilities are of
great importance. Their discharge must be facilitated in every way. (WA Royal
Commission, 1992, II: 3.10.4)

Likewise, in arguing for the continuation of the performance examination program, the
Commonwealth JCPA pointed out that an independent authority needed to be responsible
for such audits if they were to be credible. The Commonwealth JPCA  believed that the
independence of the Auditor General:

... gives him great advantage over other agencies and avoids conflicts of interest which
may exist were an agency of the executive arm of government to be given this role.
(1989:130-131)

As is the case in Western Australia, audit offices in Canada, New Zealand, the UK and
other Australian jurisdictions have addressed the problem of staff expertise by employing
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multi-disciplinary teams and engaging consultants as the need arises. Such an approach
would assist in overcoming any perceived shortcomings in the qualifications of audit
office staff.

5.2.2.5 Recommendation

1. Performance examinations should continue to be conducted at the
Auditor General’s discretion.  Expert staff should continue to be
employed to assist in the conduct of performance examinations as
required.

5.2.3 PERFORMANCE INDICATORS AND PERFORMANCE INDICATOR
AUDITS

5.2.3.1 Issues for Consideration

Performance examinations are generally conducted at the Auditor General’s discretion and
they require the application of considerable skill and resources to complete. Therefore,
only a small number will be conducted in any year. In fact, many government agencies
may never be subjected to a performance examination.  To address this problem, most
western governments also require agencies to develop and report non-financial
performance indicators.

Performance indicators, as the name implies, give an indication of the performance of a
particular agency. Public sector performance indicators provide information on the
efficiency and effectiveness of government programs. They are also tools which sharpen
the focus of government programs by assisting program managers to determine more
readily the extent to which their programs are achieving desired results.

Treasurer’s Instruction 904 requires all public sector agencies to include in their annual
reports, key indicators of efficiency and effectiveness for each of the programs they
undertake. These indicators are intended to be an essential component of the
accountability process, enabling the public to assess the extent to which program
objectives have been achieved. Although it has been argued by some that with the
increasing emphasis on the ‘bottom line’ in the public sector, performance indicators may
be of decreasing value, others have argued that the increasingly commercial nature of the
public sector makes such tools even more valuable.

Most Australian governments require their agencies to produce performance indicators,
but they are not often audited. That is not the case in Western Australia where the Auditor
General is required to give an opinion on performance indicators. Likewise, the New
Zealand Controller and Auditor General audits performance indicators. In the UK, the
Comptroller and Auditor General is currently considering whether the performance
indicators presented in government agencies’ Citizens Charters should be subject to audit.
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Our research shows that Western Australia is widely considered to be at the forefront of
developments in the audit of performance indicators. A senior officer from the UK
National Audit Office has been seconded to the OAG to gain experience in Western
Australia’s approach. Additionally, the General Audit Office, which is the United States
Federal Government’s audit agency, has been consulting with the OAG, as has the Audit
Office of the Canadian province of Alberta.

In Western Australia, the Auditor General is required to audit performance indicators and
to form an opinion on whether the indicators are ‘relevant and appropriate having regard
to their purpose and fairly represent the indicated performance’ (Treasurer’s
Instruction 904). The Auditor General’s opinion relates only to the relevance and
appropriateness of the indicators reported and not to the standard of performance reported
by those indicators. It is the Parliament’s role to assess whether the performance assessed
by reference to those performance indicators is satisfactory.

5.2.3.2 Actions to Date

The Auditor General’s ability to give an annual opinion on the performance indicators of
each government agency has remained unchanged since 1985.

5.2.3.3 Public Submissions

Some of the submissions we received, particularly those from within the public sector,
argued that the audit of performance indicators places an unnecessary burden on agencies
to develop and maintain systems to produce indicators which are considered to be
satisfactory by the Auditor General. Other submissions advanced the view that
performance indicators provide a useful summary of what each agency has achieved with
the resources allocated to it.

The Auditor General, Mr Pearson, argued at the public hearing held in Perth that
performance indicators are a useful tool given:

... the nature of the public sector compared to the private sector where you have got the
levelling effects of a commercial marketplace and a bottom line profit and loss it
indicates initially and over a period your success.

He also said that he:

... put a lot of faith in the performance indicators because they give program managers a
wonderful opportunity to report their own performance and effectively put us back
where we prefer to be, in what we call our attest function, where we review their report
on performance, as we do with financial statements and say, ‘Yes, that’s a true and fair
bottom line’.
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However, Mr Colin Murphy, from the Australian Society of Certified Practising
Accountants (ASCPA), said that there is some confusion about the role of performance
indicators:

... there have been difficulties in every government and semi-government body as to
exactly what is required by the FAAA on performance indicators. Now, either we do it
correctly in that we research it properly and determine what form performance
indicators should take or we change that particular section.

At the public hearing in Perth, Mr Wyatt said that the Auditor General has failed to audit
the performance indicators submitted by agencies in light of the equity objectives
established in their legislation. He said that many of the performance indicators currently
being produced by government agencies are inadequate in that they do not:

... reflect Parliament’s intention for the funds appropriated...[and fail] to adequately
report on whether there is fair and equitable access to the services and facilitates
provided from public funds.

5.2.3.4 Analysis

The ASCPA Public Sector Accounting Centre of Excellence has stated that:

it is important where possible for parliaments to be provided with a professional,
independent assessment of the performance of public sector agencies, using the non-
financial performance indicators as a basis. Traditional financial audits cannot provide
this assessment. External audit examination of public sector organisations’
performance, as measured by their performance indicators, addresses the issue of
accountability for public moneys. External independent audit reports aim to provide
assurance to the parliaments and the Australian community that resources are applied
efficiently and effectively in the achievement of government policy objectives.
(1995: 57)

Performance indicators are merely indicators of an agency’s performance. Often they are
not absolute measures in the same manner as financial data. Nevertheless, they offer some
insight into agency performance. The development and assessment of performance
indicators is still a new area. At this early stage it is still costly to gather and interpret the
data required to produce meaningful performance indicators. However, a number of
contributors to our inquiries felt that it was important to retain performance indicators
because they provide the public sector equivalent of the private sector’s ‘bottom line’.
Additionally, it has been argued that the preparation and internal analysis of performance
indicators provides public sector management with information on performance which can
assist them in focussing their activities to areas of most need (O’Faircheallaigh and Ryan,
1992).

It will take time for the full development of the information systems and expertise
required to produce meaningful performance indicators. In the Auditor General’s opinion
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about 20 percent of Western Australian agencies are now producing indicators which are
‘reasonable’ (WA OAG, 1994b: viii).

Whilst most agencies may be keen to extol their own virtues and would report their
achievements even if they were not required to do so under the FAAA, there would be no
way of establishing the reliance to be placed on them if they were not subject to some type
of external independent review. In fact, 78 percent of the parliamentarians who responded
to the Auditor General’s 1995 Parliamentary Survey said that the Auditor General’s
opinion on performance indicators ‘provides useful information on agencies’
performance’ which was ‘of benefit to them’. Given the independence and role of the
Auditor General, we believe that the most appropriate person to conduct reviews of
performance indicators is the Auditor General.

5.2.3.5 Recommendations

1. Performance indicators should continue to be produced by government
agencies.

2. The Auditor General should have a continuing role in auditing
performance indicators.

5.2.4 COMPETITIVE TENDERING AND CONTRACTING OUT

In Australia, as in many other Western democracies, the functions of government
expanded in the post-war era, culminating in major growth in the 1970s. Whilst the system
grew in size and function the style of management of the public sector remained
essentially unchanged for decades.

The growth in size, function and cost of government has led to increased efficiency and
accountability becoming dominant themes in the past decade.  Decentralisation of control
of government operations has been pursued.  Public sector managers have been allowed
greater autonomy with emphasis being placed on increased economy, efficiency and
effectiveness of operations under their control.  Outcome has been given priority over
process.  Contracting out, corporatisation or privatisation has been encouraged.

In 1983, a Commonwealth white paper entitled Reforming the Australian Public Service
was produced. The aim of the reforms was to improve the performance of the Australian
Public Service in delivering programs and services. The Commonwealth Management
Advisory Board (MAB) assisted by the Management Improvement Advisory Committee
(MIAC) established an evaluation program to monitor and assess the impact of change.
Case studies and specific topics such as devolution and accountability were explored. The
results were presented in The Australian Public Service Reformed: An Evaluation of a
Decade of Management Reform (Commonwealth MAB/MIAC, 1992). The material was
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analysed in the context of six reform areas: structural; industrial; human resources
management; financial; commercial; and planning and reporting.

Overall the reforms were seen by the Commonwealth MAB as having a positive effect, the
size of government having been reduced and there having been significant improvements
in efficiency and effectiveness. Difficulties with contracting out were noted, primarily
because of a lack of access to contracting expertise. It was suggested that services
involving substantial accountability, privacy, control or discretion might be best retained
in-house. Corporatisation had produced significant improvements, but given the tensions
inherent in the mixture of public and private sector functions, it was not clear how far
government owned bodies could go in adapting to private sector modes of operation.

Critics of this new approach to public sector management argue that it is incapable of
handling inter-agency or whole of government issues and that it does not accommodate
the values and balance that should be inherent in the public service (Uhr 1989, 1990).
Harman (1993) has pointed out that the lessening of central controls has significant
implications for accountability, as has the increased emphasis on risk management.

In 1993, the Western Australian Independent Commission to Review Public Sector
Finances, chaired by Mr McCarrey, reported. In Volume I of its Report the downsizing of
government via contracting out was strongly advocated. This recommendation has now
become Government policy in Western Australia. In Part II of the Royal Commission
Report it was stated that:

[a]ll public sector bodies, programmes and activities involving any use of public
resources, be the subject of audit by the Auditor General. (WA Royal Commission,
1992: II 3.10.7)

The contracting out process means that the delivery of public services may be placed
beyond the direct scrutiny of the Parliament and the Auditor General. Currently the
Western Australian Auditor General can audit the agency awarding the contract and the
manner in which it was awarded, but arguably has no express statutory mandate regarding
the effectiveness or efficiency of the service or program.

5.2.4.1 Issues for Consideration

Contracting out refers to an arrangement whereby a government agency enters into a
contract with an external supplier for the provision of goods and/or services. Contracting
out is generally associated with competitive tendering where bids are called for the supply
of certain goods or services and a winning tenderer is selected on the basis of specified
criteria such as cost and service quality (Commonwealth Industry Commission, 1995).
Contracting out is not a new phenomenon but has traditionally been in the area of goods
supplied to government. It is now beginning to appear in the area of services supplied to
citizens.
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The Commonwealth Industry Commission is currently conducting an inquiry into
contracting out. In its January 1995 Issues Paper, it noted that by introducing
consideration of outside sources of supply, Competitive Tendering and Contracting (CTC)
aims to introduce the discipline of open competition to the delivery of public sector
services, thereby obtaining the greatest value for money from limited public funding
(Commonwealth Industry Commission, 1995: 4).

The contractors appointed to deliver services are separated from government agencies and
are not directly accountable to ministers or to the Parliament. The extent of a contractor’s
accountability is limited to the terms specified in the relevant contract (Alford, 1994: 79).
Further, where services have been contracted out, the duties and powers of the Auditor
General may be limited to a review of the government agency awarding the contract.

In the UK, access by the Comptroller and Auditor General to information held by
contractors is obtained by way of contractual clauses. However, only forty percent of the
contracts which have been won by external suppliers since 1992  have provided the
Comptroller and Auditor General with access to that information. The Comptroller and
Auditor General sees this situation being characterised by significant weaknesses. For this
reason, in his submission to the Nolan Committee, he proposed that the Comptroller and
Auditor General should have a ‘suitably drafted statutory right of access to contracted out
functions ... so that there is no need to negotiate clauses on individual contracts’
(Comptroller and Auditor General’s submission to the Nolan Committee, 1995: 9). The
Nolan Committee was set up in the UK in response to concerns about standards of conduct
of public office holders and arrangements relating to financial and commercial activities.

5.2.4.2 Actions to Date

In accordance with the Government’s CTC policy (as per Circulars to Ministers 46/93 and
46/94) the range of services subject to contracting out is increasing. The Auditor General’s
powers, however, have remained unchanged in relation to the audit of private
organisations.

5.2.4.3 Public Submissions

Many submissions endorsed the Royal Commission’s recommendation that all public
sector activities involving the use of public funds should be subject to audit by the Auditor
General. However, the question of when funds cease to be public, and therefore no longer
need to be scrutinised by the Auditor General, was somewhat contentious. There is also a
range of views regarding the extent to which the Auditor General should have a role in
auditing the efficiency and effectiveness of service delivery contracted out to the private
sector.

Some submissions have argued that where contractors use public moneys to deliver
services on behalf of government agencies, they are in essence public agents and should be
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subject to audit by the Auditor General. Others argue that the Auditor General’s role
should stop at auditing the relevant public sector agency’s contract management processes.
Finally, it was argued that the Auditor General should have the right to access information
held by private individuals or organisations in relation to a contract with the government,
but should not be able to conduct audits.

Many of the submissions we received were hesitant to give the Auditor General wide
powers and duties in relation to private sector organisations. These submissions argue that
the Auditor General’s role should be confined to an audit of the efficiency and
effectiveness with which government agencies contract out services to the private sector.
Any further audit role is seen as being invasive and unnecessarily costly.

At the public hearing Mrs Sanderson stated:

... the thing that needs to be audited is the contract ... I don’t believe that the Auditor
General can audit the private sector agencies, but it should be able to audit the
government agency in the way it set up the contract and in the way it monitors the
contract.

At the same public hearing, Mr McCarrey said that:

... it is not the responsibility of the Auditor General to scrutinise or otherwise
supervise the activities of private sector agencies authorised to provide services
under guidelines set by governments.

Others also thought that it is was not appropriate or necessary for the Auditor General to
conduct full audits of private sector organisations. Nonetheless, they argued that the
Auditor General needs the power to obtain information from organisations delivering
services on behalf of the government for the purposes of auditing government agencies.

In his written submission, the Auditor General, Mr Pearson, recommended that:

In general, where [the Auditor General’s] mandate applies to the provision of goods
and services under contract, it is sufficient for the focus to be on the information
obtained by the public sector agency letting the contract and the quality of the
contract and its management. It is considered that the Auditor General would only
require the provision of information by persons outside the public sector in
exceptional circumstances, but that the availability of such ‘reserve powers’ is
essential for the fulfilment of the mandate.

At our public hearing Mr Keith Lingard, of Stanton Partners, held a similar view and
referred to a previous instance in which the Auditor General could not access relevant
material from private individuals in relation to their dealings with government because
their solicitors were of the opinion that the FAAA had no application to private citizens.
Mr Lingard recommended that:
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The current contracting-out of various government services ... requires an
amendment to the FAAA such that, where a private individual is utilising public
funds or could potentially be exposing the state to some sort of a guarantee, whether
implicit or implied, the Auditor General should have the power to question and seek
information from that private individual.

Mr Lyndon Rowe, the Chief Executive of the Chamber of Commerce and Industry said
that:

The role of the Auditor General is to scrutinise the public sector. If a ministry or
agency fails to acquire sufficient information for proper audit from the companies
with which it does businesses [sic], this is the fault of the government agency not the
business. The business should not be penalised.

At the public hearing, the ASCPA suggested that:

... we do see that would fall within the ambit of the Auditor General, and in fact this
can be covered quite well by writing into any contract which is written with that
third-party contracting organisation an audit clause. This type of clause does exist
out in the commercial world ... [a]udit clauses were fairly standard enabling the
client to audit the books of the contractor ... some sort of statute base is possibly
better, in that it would ensure that it would happen.

Mr Allan Mottram also argued for this approach:

If Corporations, companies or small business people have dealings with Government
Departments it should be on the accepted condition that they are prepared to accept
Auditor General inquiries if and when the necessity arose.

Taking the issue of the accountability of contractors a step further Mr Robert Eadie, the
State Ombudsman, argued that:

... my jurisdiction should be wide enough to allow investigation of complaints where
government money is being used to provide public services.

Mrs Yvonne Henderson MLA, Opposition Spokesperson for Public Sector Management,
Consumer Affairs and Heritage, has recently tabled a Scrutiny of Government Contracting
Out and Privatisation Activities Bill 1995 in the Parliament. This Bill provides for a cost-
benefit analysis to be conducted prior to any contract over $50 000 being entered into by a
government agency. These cost-benefit analyses would be submitted for parliamentary
approval after having been audited by the Auditor General. This would necessitate the
Auditor General being given access to private sector contractors.

In a similar vein, the Western Australian Parliamentary Standing Committee on
Government Agencies has, in its draft State Agencies Bill, proposed that private
organisations also qualify as ‘agencies’ to the extent that they provide public services or
programs under contract or agreement, or carry on their operations using public money
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received by way of grants (1994: 4). In order to provide an appropriate level of
accountability, the Committee proposed that each ‘agency’ should be subject to the FAAA
(to the extent that a statutory corporation is subject to that Act), to the Parliamentary
Commissioner Act 1971 and  the Freedom of Information Act 1992 (s.5 State Agencies
Bill).

5.2.4.4 Analysis

Regardless of whether the services or materials are being provided by a government
agency or by a private contractor we believe that it is the role of the Auditor General to
scrutinise the provision of those services or materials.  In relation to private contractors the
Auditor General must be entitled to verify that the process under which the contact was
awarded was proper.  The Auditor General must be able to verify that the terms of the
contract are commercially fair and reasonable.  Finally, the Auditor General must be able
to verify that the contract is being performed according to its terms and that any payments
made thereunder are legitimate and proper.  The Auditor General should also be free to
express an opinion on whether the public is receiving value for money in respect of the
services or materials provided under the contract.

In order to carry out these functions we do not believe that it is appropriate or necessary
for the Auditor General to have the power to undertake audits of private contractors.
However, we consider that the Auditor General should, under statute, be entitled to obtain
from private contractors such information as is necessary to undertake the verifications
mentioned above.

5.2.4.5 Recommendation

1. The Auditor General Act, proposed in Section 6.1, should provide for
the Auditor General’s access to all information in the control or
possession of private organisations relevant to the provision of publicly
funded goods and services.

5.3 MEANS OF IMPROVING PARLIAMENT’S ACCESS TO
INFORMATION

5.3.1.1 Issues for Consideration

In recent years the dominance of the Executive and the domination of the Parliament by
the two major parties has been viewed as undermining the status and authority of the
Parliament. Likewise, these factors have impinged upon the Parliament’s ability to obtain
and analyse independent, valid and reliable information about government and its
activities.
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Traditionally, the government of the day submits its revenue and expenditure plans to
parliament in the form of an annual budget. In addition, all government agencies are
required to make annual reports through their minister to Parliament. In Western Australia
both the financial statements contained in these reports and the efficiency and
effectiveness of the agency are subject to audit by the Auditor General.

In principle the parliamentary committee system gives parliamentarians the opportunity to
delve more deeply into the activities of government agencies. The PAERC of the
Legislative Assembly and the Estimates and Operations Committee and the Standing
Committee on Government Agencies of the Legislative Council are the committees most
active in this regard. The Auditor General further assists the Parliament by reporting in
depth on particular subjects, for example, university consultancy services and public
hospital waiting lists and by taking a whole of government approach wherein functions
that affect several agencies are examined simultaneously.

In his submission to the Royal Commission McCarrey (1992) argued for a strengthening
and wider use of the parliamentary committee system. He suggested that an increase in the
status and public profile of key parliamentary committees would diminish the opportunity
for them being used for blatant political objectives. He went on to propose that, as in the
UK, the USA and Canada, the accountable officer of each agency, as well as the minister,
should report to the appropriate committee of parliament.

The Royal Commission concluded the rational and systematic use of parliamentary
committees provided the best means of bringing the governmental system under the
scrutiny of the Parliament. The Royal Commission acknowledged that an elaborate
committee system was impractical in Western Australia because of the small size of the
Parliament. It also stated that effectiveness of committees would depend on them having
ample powers, adequate resources and a mandate that extended to investigating the
efficiency and effectiveness of government. Committees so constituted would have to be
co-ordinated and integrated, be chaired as a result of agreement between the political
parties and have strong relationships with the so-called independent accountability
agencies (WA Royal Commission, 1992: II 3.9.1-3.9.11).

Sturgess (1993) described the Royal Commission’s view of a non-partisan parliament and
effectively operating committees as ‘naive, even unearthly’ (1993:2) given the political
modus operandi of parliamentarians. He also warned against the emergence of a second
bureaucracy if more and more was to be expected of parliamentary committees. Sturgess
was not arguing against the supervision and advisory role of parliamentary committees,
but did not see the merit in creating a second parliamentary based bureaucracy to second-
guess the activities of the Executive. The recently retired Commonwealth Auditor
General, Mr John Taylor, indicated in his address to our public seminar on Financial
Administration and the Auditor General, that he had a strong belief in the committee
system and its ability to operate in a non-partisan way. He used as an example the
unanimous support of the Senate Estimates Committee for amendments to the three
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Commonwealth Bills referred to earlier. However, once the amendments returned to the
Lower House they were defeated on party lines. It is interesting to note, in relation to the
topic of parliamentary committees, that the Federal Government stated in rejecting the
amendments to the Bills that it was undesirable to foster, by statute, a close relationship
between the Auditor General and a single parliamentary committee (Australian National
Audit Office, 1995).

Mr Les Scott MHR (1995) currently Chairman of the Commonwealth JCPA, has
delineated what information he believed parliamentarians require. In his view they want
information that is easily and quickly grasped; that presents the bottom line; that focuses
on performance rather than administrative details; and that highlights exceptions.

In 1995 the Western Australian OAG surveyed members of the Western Australian
Parliament. Fifty completed surveys were returned, including one from a Cabinet
Minister.  The audit of agencies’ financial statements and the examination of the
effectiveness of agencies in achieving program outcomes were ranked first and second,
respectively, in order of importance by those surveyed.

Sixty-eight percent wanted more emphasis placed on attending to the risk exposures of the
State. The respondents with experience on committees were asked about the contact
between committees and the OAG. Fifty-six percent ranked it as useful and 36 percent
indicated that it should be regular.  However, only 18 percent described the contact as
extensive or regular. Eighty-four percent thought the OAG had contributed to improved
public sector accountability.

The Royal Commission and many others, for example the ASCPA, PAERC and the
Commonwealth JCPA, have concluded that by fostering a closer relationship between
parliamentary committees and the Auditor General, the quality of information on
government activities which is provided to the Parliament, will be enhanced. The outcome
of providing better information to the Parliament is the enhancement of public
accountability.

The Royal Commission’s recommendations relevant to this section are:

10 (a) The Office of the Auditor General be constituted by a separate audit act...
(d) A Joint Parliamentary Committee be responsible for the overseeing of the

Auditor General.
(e) The Parliament exercise a direct role in the selection of the person to be the

Auditor General.
(f) The Parliament, with the advice of the Joint Parliamentary Committee, be

responsible for recommending to the Treasurer the appropriate budget for the
office...

31(a) The Auditor General, the Ombudsman, the Electoral Commissioner and the
proposed Commissioner for Public Sector Standards, and Commissioner for
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the Investigation of Corrupt and Improper Conduct be designated independent
parliamentary agencies in the legislation establishing their respective offices.

5.3.1.2 Actions to Date

There have been no changes in the relationship between the Parliament and the Auditor
General or the status of the Auditor General since 1985. Since 1989 there have been no
changes to the Auditor General’s mandate.

5.3.1.3 Public Submissions

Of the submissions received about half commented on or made recommendations
regarding the Parliament and its access to information for accountability purposes. In their
written submission the Australian Democrats expressed the view that too much was
concealed from parliament and the people. The Auditor General alone subjected the
operations of the public sector to independent investigation, therefore it is essential that
the office be independent of the Executive. They recommended that a Joint Parliamentary
Public Accounts and Audit Committee be established and that it take responsibility for the
appointment, budget and oversight of the Auditor General.

At the public hearing Mr Andrew Murray, representing the Australian Democrats, stated
that the FAAA and the OAG had failed the people of Western Australia during the
WA Inc years. He said it would be ineffective to amend the FAAA and enhance the
powers of the Auditor General if the Parliament were not strengthened by being made
more representative and the committee system more vigorous. Having said that he
proceeded to point out that a weakness of the FAAA was that it was controlled by the
Treasurer and that it confused financial responsibility and audit functions. This was
particularly the case in Western Australia where the Treasurer was often the Premier. For
this reason a separate Audit Act was required as it would clearly define accountability for
audit and separate it from overall financial management.

The Hon. Mr Murray Montgomery MLC, the Chairperson of the Legislative Council
Standing Committee on Estimates and Financial Operations, appeared before COG. He
saw an effective Auditor General as an Officer of the Parliament, in the sense that he could
report to the Parliament through the presiding officers. As long as the Parliament had
influence regarding the appointment of the Auditor General, Mr Montgomery had no
difficulty in him being appointed by the Executive. He thought that one of the existing
parliamentary committees or possibly a joint parliamentary committee could have a say in
the appointment of the Auditor General and oversee his activities. Such a committee could
also be responsible for overseeing the activities and audit of the OAG.

With regard to the FAAA, Mr Montgomery pointed out at the public hearing that it is
Treasury’s Act and subject to Treasury’s influence and that in order for the Auditor
General to operate independently a separate audit act was required. In addition, he
suggested that the FAAA and its associated instructions had become more and more
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difficult to administer because of the ‘checks in there that are really checking the
checkers’. Mr Montgomery indicated that his committee was already involved in
following up on audit reports.

In his written submission Mr Max Trenorden MLA, Chairperson of PAERC, stated that a
close working relationship between the PAERC and the Auditor General offered a
powerful accountability team to the public. He supported the notion of a combined
PAERC and the Legislative Council Standing Committee on Estimates and Financial
Operations having responsibility for the appointment of the Auditor General and the
budget of the OAG. A combined committee could oversee the OAG and protect the
Auditor General from an adverse reaction by a powerful cabinet.

At the public hearing into Specified Matters 3 and 6 Mr Trenorden stated:

... the tussle is not between the Parliament and the Auditor General; the tussle is
between the Executive and the Auditor General ... the Auditor General needs to be set
up so that he is totally independent of the system.

Mr Trenorden went on to say that the standing of parliamentary committees needed
upgrading and that the chairpersons should have high status and receive appropriate
remuneration. He supported changing the existing legislation and having a separate audit
act that would reinforce the notion of the Auditor General being an officer of the
Parliament.

At the public seminar in Collie, Dr Hilda Turnbull MLA said ‘the Auditor General is
actually the Parliament’s ability to ask questions of the departments’.

Mr Les McCarrey emphasised in his written submission the importance of clarity in
relation to the respective roles of the Parliament, the Executive, agencies and the Auditor
General regarding the State’s finances.

At our public hearing in Perth, Mr McCarrey indicated that he accepted the proposition
that the Parliament was the Auditor General’s client. He could see merit in a parliamentary
committee having an input into the selection of an Auditor General. However, he was
opposed in principle to the suggestion that the Parliament should determine the budget of
the Auditor General. In his written submission he stated:

It would [be] wrong in principle and in Westminster practice for the financial resources
to be provided to the Auditor General’s office to be determined by other than the
government.

He was very conscious of the vast amount of information that could be made available
about the operations of government agencies. In his view the problem was one of
determining what information should be provided or promoted as distinct from what
should be available on request to the Parliament or the media.



Chapter 5
Access by the Parliament and Ministers to Information for Accountability Purposes

214

Dr Warwick Funnell of Wollongong University has written extensively on the concept of
independence (1994, 1995) and its critical place in the accountability framework. In his
submission he argues that a truly independent Auditor General is essential for
accountability in modern Westminster systems of government. He concludes that Auditors
General must be officers of  parliament and recommends the UK National Audit Act 1983
as a useful model for strengthening the relationship between Auditors General and
parliaments and therefore the accountability framework.

Mr Des Pearson, the Auditor General for Western Australia, provided us with a lengthy
written submission which, amongst other issues, addressed all of the issues raised in
Discussion Paper No. 2. In the written submission it is argued that information on the
financial administration and overall performance of all public sector agencies must be
available to the Parliament, ministers and the public if high levels of accountability are to
be achieved. In this context the provision of ‘independent’ information to the Parliament
by the Auditor General is seen as a vital part of the accountability process.

Mr Pearson acknowledged that various terms have been used to described the Auditor
General, for example ‘Officer of Parliament’, and ‘Officer of the Crown’. However, he
pointed out that the relationship is very informal and that it is at best established by the
requirement in the FAAA that the Auditor General report to the Parliament at least once
annually on matters of significance. In his view the role is best captured in the statement:

This public office has been established by the Parliament to provide information to the
Parliament without the Parliament having any power beyond the legislation to direct
what information is collected and how it is reported.

In this regard he argued that the most appropriate description is an ‘Independent Officer of
the Parliament’ as it captures the relationship with, and the independence from, the
Parliament. He saw merit in the position being enshrined in the Constitution Act 1889 and
in it being described as a ‘Constitutional Officer’.

Mr Pearson pointed out that a number of parliamentary committees have an interest in the
reports of the Auditor General. The standing orders of the PAERC specifically refer to
these reports as a key source of issues that the Committee may consider and report on to
the Parliament. At the public hearing in Perth Mr Pearson indicated that there could be ‘a
bit of a void in relating to the Parliament because the formal communication is one-way’.
He went on to say that whilst he thought the current relationship was adequate, a more
formal two way communication system was required. He told us that the situation he had
most difficulty with was when there was no response to his reports.

In Mr Pearson’s written submission the ‘Circle of Accountability’ model produced by the
UK National Audit Office was proferred as a means of clarifying the respective roles of
the Auditor General, the UK Public Accounts Committee (PAC) and Treasury
(Figure 5.1).
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Mr Pearson was in no doubt as to the responsibilities of the players regarding the follow-
up on audit findings. In the first instance the Executive at both the level of the Minister
and the agency has an implied responsibility to consider reports and implement changes
when it believes they are appropriate. The central agencies may have co-ordination
responsibilities where the implications of a report spread across more than one ministerial
portfolio. The PAERC considers the reports and if it recommends action on the part of the
government, then the Minister reports to the Parliament what, if any action, is to be taken.
The Auditor General will routinely follow up reports and may choose to report to the
Parliament on the response of the Executive to the original report. In so doing the Auditor
General fully informs the Parliament.

Mr Pearson strongly supported the development of a closer relationship between the
Auditor General and the Parliament, both in terms of legislation and operations. His
preference was for the setting up of a joint parliamentary committee that would have
responsibility for appointing the Auditor General, determining the budget of the OAG and
overseeing the activities of the Auditor General and his office. He did not see a conflict in
the one committee being responsible for the appointment of the Auditor General and the
budget of the office. He said that continuity and familiarity with the subject matter were
factors that led him to prefer one committee carrying out all the necessary functions. When
asked what he regarded as essential elements of the independence of the Auditor General,
Mr Pearson said ‘my number one thing comes back to the parliamentary oversight
relationship’.

Proposal approved by
senior management

Full study approved by
senior management

Agency and Treasury
respond to Public Accounts
Committee's report

Public Accounts Committee examine
the agency and publish own report

Circle of
Accountability

Audit staff monitor agency
progress and may identify need
for further investigation

Public Accounts Committee
may examine the agency and
publish a further report

Audit staff develop a case
for an initial investigation

Report presented
to Parliament

ÚÙ

Ø

×

Routine monitoring
by audit staff

Figure 5.1:   The UK National Audit Office's 'Circle of Accountability'
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Although the Parliament had so far always been supportive, Mr Pearson stated that there
was no mechanism for it to be involved at an early stage in any dispute with the Executive
Government.

With regard to the FAAA Mr Pearson was of the opinion that it was in need of review. He
said that amendments should focus on principles, with detailed requirements being
transferred to subsidiary legislation and directives. A separate audit act was strongly
recommended as it would:

• reinforce and demonstrate the primary relationship and accountability of the Auditor
General to the Parliament;

• place responsibility for the administration of audit legislation (including legislative
changes) with the Auditor General;

• assist in ensuring the Parliament’s exercise of responsibility for oversight of the
audit function and effective resourcing of the Auditor General; and

• enhance the effectiveness of financial management by clearly defining that
designated central agencies and individual agencies are responsible for financial
management and so reduce the common perception that financial management
obligations are ‘required by audit’.

Of the thirty recommendations made by the Auditor General in his submissions, five are
directly relevant to the Parliament, ministers and their access to information for
accountability purposes. These recommendations are:

  9. Parliament should exercise a direct role in the selection of the person to be
Auditor General.

20. Parliament should consider the establishment of a Joint Committee to be
involved in the appointment of the Auditor General and to monitor his or her
performance.

21. Parliament, based on the advice of a parliamentary committee, should be
responsible for recommending directly to the Parliament the appropriate budget
for the office.

22. The Auditor General should be given the discretion to undertake audits
requested by the Treasurer and this power of request should be widened to
include parliament.

27. A ‘circle of accountability’ should be incorporated into the standing orders of
Parliament and the practices of the Executive and the Auditor General specified
to ensure that all play their respective parts in following up audit reports.
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The ASCPA recommended in its submission that the Auditor General should be an Officer
of the Parliament and that the budget for his office should be determined by a
parliamentary committee.

In its submission, the Chamber of Commerce and Industry stated that a joint parliamentary
committee to oversee the Auditor General was vital in making the Auditor General
accountable to Parliament. The Trades and Labor Council Acting Secretary, Mr Tony
Cooke, told us at the public hearing that the Auditor General should be an Officer of the
Parliament and that the appointment should be made by a parliamentary committee.
Similar views were expressed in former Auditor General, Mr Alan Tonks’ submission and
most of the citizens making submissions on these matters.

Although there was almost total agreement on the need for a strengthened relationship
between the Auditor General and a parliamentary committee, views on the type of
committee varied. A joint parliamentary committee was favoured by the Australian
Democrats and the Auditor General. Mr Trenorden supported the notion of a combined
PAERC and Legislative Council Standing Committee on Estimates and Financial
Operations, whilst Mr McCarrey favoured PAERC and others proposed special audit
committees. In his written submission, Dr Geoff Gallop MLA, Deputy Leader of the
Opposition, recommended that the Upper House of Parliament become the house of
review, constituted on the basis of four standing committees including one for finance and
public administration. Dr Gallop shared Mr Trenorden’s views on the importance of
committees in recommending that the chairpersons should have status and conditions
similar to ministers.

Thirteen submissions strongly supported separate audit legislation as essential in further
enhancing the Auditor General’s independence and strengthening the relationship with the
Parliament and its access to information. At the public hearing, Mr Doug Tyler,
Treasury’s Director of Financial Management, said that he did not see any benefit in
separate audit legislation. He told us that the FAAA was deliberately drafted to include all
aspects of financial audit and administration. In his view the FAAA gave the Auditor
General wide powers and he was not restricted by the fact that it was effectively
Treasury’s Act. Mr Tyler reiterated Mr McCarrey’s views that the Executive had to
determine the budget of the OAG.

In summary, the submissions reflected almost total support for enhancing the ability of the
Parliament and its committees to obtain in a timely and meaningful fashion, the
information necessary for ensuring accountability of the public purse. The Auditor
General is seen as the critical link for the Parliament. The submissions strongly supported:

• the Auditor General being established as an officer of the Parliament;

• the strengthening of the relationship between the Auditor General and the
Parliament;
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• the establishment of a parliamentary committee to appoint the Auditor General,
determine the budget of the OAG, and oversee the activities of the audit office;

• a separate audit act; and

• the formalisation of the parliamentary committees’ role in following up audit
findings.

5.3.1.4 Analysis

The Auditor General is often erroneously referred to as an ‘Officer of the Parliament’.
Although many of the submissions recommended formalising the Auditor General’s
position as such, the arguments for so doing are not convincing. Officers of the
Parliament, as listed in Hansard, are:

• Clerk and Deputy Clerk of the Legislative Council;
• Clerk and Deputy Clerk of the Legislative Assembly;
• Chief and Deputy Chief Hansard Reporters;
• The Executive and Finance and Personnel Officers; and
• The Parliamentary and Deputy Parliamentary Librarians.

These officials are not answerable in any way to the government of the day and they do
not have to rely on political patronage for their continuation in office. Their essential
function is to serve exclusively the Houses of Parliament. The Auditor General, as the
State’s independent financial watchdog, has a role and function that is unique and different
from the officers listed above. The Auditor General is not merely the servant of the
Houses of Parliament but performs a wider function. Therefore, the Auditor General
should not be an officer of the Parliament, even though there is a precedent in the National
Audit Act 1983 (UK) s.1(2) wherein the UK Comptroller and Auditor General is described
as an ‘Officer of the House of Commons’.

It has been suggested to us that the statutory watchdogs could be described as
‘constitutional officers’. While there is merit in this suggestion, in our view it fails to
communicate the critical elements of the Auditor General’s function namely,
independence and the relationship with the Parliament. Even if the Auditor General’s
position were to be entrenched in the Constitution (this will be explored in addressing
Specified Matter 24) the label ‘Constitutional Officer’ does not do justice to the position.
Therefore, it is more appropriate for the Auditor General to be designated an ‘independent
parliamentary agency’ in the legislation establishing the office. This is in keeping with
Recommendation 31 of the WA Royal Commission (1992: II 5.5.6) and reflects what we
believe the vast majority of submissions supporting the Auditor General being an officer
of Parliament were intending to achieve.
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Much was said about strengthening the relationship between the Auditor General and the
Parliament. The Auditor General was seen as providing the best means of improving
access by the Parliament, to information. In this context we endorse the comments of
Mr McCarrey and Mr Pearson regarding the importance of clarifying the role and function
of each of the participants in the financial administration and audit equation.

Many of the submissions argued that the Auditor General was the only means of providing
the Parliament with independent information and that he was the remaining bulwark
against the excesses of the Executive and the party system. On the other hand, time and
again at the public hearings we were told the Auditor General is not an investigator, not a
financial manager and not a prosecutor, but an auditor. The Auditor General cannot be
expected to take responsibility for the financial management of the State’s affairs, which is
the role of Treasury. Notwithstanding that, in our view the relationship of the Auditor
General with the Parliament should be strengthened and this can be achieved by clarifying
and formalising the respective roles of the Auditor General, Treasury and the Parliament;
establishing an appropriate committee structure; and having separate audit legislation.

The Western Australian Parliament currently has two committees with responsibility for
the public purse: the PAERC of the Legislative Assembly and the Legislative Council
Standing Committee on Estimates and Financial Operations. PAERC effectively is the
Audit Committee as it examines and reviews reports. The Legislative Council Standing
Committee on Estimates and Financial Operations considers and reports on the estimates
of expenditure laid before the Council and any matter relating to the financial expenditure
of the State.

In Chapter 9, we have strongly recommended that a major role of the Legislative Council
in the Western Australian Parliament should be that of a house of review. Therefore, a
committee of that house should have responsibility for public accounts, expenditure and
audit, leaving the current functions of the Legislative Council Standing Committee on
Estimates and Financial Operations to the Legislative Assembly, the house of government.

Many submissions recommended that a single Joint Parliamentary Committee should take
responsibility for all aspects of the audit process and the selection and funding of the
Auditor General and the OAG. However, in our view it is important to distinguish
between financial management and audit functions and the respective roles of the two
houses as proposed.

There should be two new committees formed: a Legislative Council Standing Committee
on Finance and Audit and a Legislative Assembly Standing Committee on Estimates and
Financial Operations. These two committees should come together and be called the Joint
Audit Committee to:

• participate in the appointment of the Auditor General;
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• determine the budget of the Office of the Auditor General;

• approve the strategic plan of the Office of the Auditor General;

• appoint the external auditors for purposes of conducting the audit of the Office of the
Auditor General;

• review the Audit Reports on the Office of the Auditor General; and

• review annually a report by the Auditor General on the recruitment and staffing
policy of the Office of the Auditor General.

We have concluded that there is much to be said for the system currently in operation in
the UK. In effect, the proposed Joint Audit Committee would have similar functions to the
UK Public Accounts Commission, whilst the proposed Legislative Council Standing
Committee on Finance and Audit would parallel the UK Public Accounts Committee in
the way it operates.

We have been told that the custom and practice of Public Accounts Committees being
formed by members from the Legislative Assembly is such that politicians would never
consider moving the public accounts review function out of that house. Nonetheless, it
seems to us that there are compelling reasons for proposing the Legislative Council
Standing Committee on Finance and Audit.  These are, the separation of the audit function
from the Executive, and the distinction between responsibility for financial management
and audit functions.

In the UK, the Public Accounts Committee meets regularly in public except when subjects
involve national security, are commercially sensitive or may involve litigation. The
Committee does discuss its own business in private deliberative meetings. The proposed
Legislative Council Standing Committee on Finance and Audit should consist of eight
members, four from the government party and four from the non-government party.
Ideally, as in the UK, the Committee should be chaired by a member of a non-government
party.

The proposed Legislative Council Standing Committee on Finance and Audit should have
the power to call ministers and chief executive officers, determine an agenda for the year,
be open to the public and as in the UK, the Auditor General and a Treasury representative
should be present at all public meetings. This would reinforce the respective roles of the
parties in audit, financial management and scrutiny and further openness and
accountability in government. The proposed Committee should be properly resourced for
its activities. The position of Chairperson should be of high status and paid accordingly.
The Committee should consider Annual and Auditor General Reports and have the power
to call for specific reports.
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Currently, the Legislative Council Standing Committee on Estimates and Financial
Operations consists of five members who meet to consider and report on the estimates of
expenditure laid before the Council each year and any matter relating to the financial
administration of the State. In addition, the Committee meets with the Auditor General
three or four times annually.  The Committee used to examine the budget proposals of all
government agencies, but in 1994 decided to concentrate on twenty-four agencies
characterised by large budgets, newsworthiness, major change or the introduction of new
programs.  The work of the proposed Legislative Assembly Standing Committee on
Estimates and Financial Operations, would not differ from that of the existing Legislative
Council Committee with regard to function or its relationship with the Auditor General.
Given that the Legislative Assembly is the house of government and financial
management, it is logical and appropriate for the members of this house to constitute the
Standing Committee on Estimates and Financial Operations. To further reinforce the
distinctive roles of the two houses as described in Chapter 9 the proposed Legislative
Assembly Committee should be chaired by a member of the governing party.

In order for the proposed Legislative Assembly Committee to be able to carry out its
responsibilities effectively it must, be properly resourced and systematically consider the
budget proposals and program statements once tabled.

These proposals are represented in Figures 5.2 and 5.3.
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5.3.1.5 Recommendations

1. The Auditor General should be designated an independent
accountability agent of the Parliament in the proposed Auditor General
Act proposed in Section 6.1.

2. The existing Legislative Assembly Public Accounts and Expenditure
Review Committee and the Legislative Council Standing Committee on
Estimates and Financial Operations should be abolished and replaced
by a Legislative Council Standing Committee on Finance and Audit, and
a Legislative Assembly Standing Committee on Estimates and Financial
Operations.

3. (a) The proposed Legislative Council Standing Committee on Finance
and Audit should:

(i) systematically consider annual reports and ensure follow up;
(ii) systematically consider reports of the Auditor General and

ensure follow up; and
(iii) call for additional audit reports when required.

(b) The Committee should consist of four government party members
and four non-government party members and it should be chaired
by a member of a non-government party.

(c) The Committee should meet regularly and in public (except when it
decides otherwise) and have a formal agenda and systematic
approach to its activities.

(d) The Auditor General, or nominee, and a Treasury representative
should be present at all public meetings of the Committee.

(e) The Committee should have the power to call ministers, chief
executive officers and other relevant witnesses.

(f) The position of Chairperson should have a high status given its
role in the accountability process with a remuneration recognising
the status of the position to be determined by the Salaries and
Allowances Tribunal.

(g) The Committee must be properly resourced and supported by
senior full time staff qualified in accounting, policy analysis or law.

4. (a) The proposed Legislative Assembly Standing Committee on
Estimates and Financial Operations should systematically
consider the annual estimates and program statements.
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(b) The Committee should consist of three government party members
and two non-government party members and should be chaired by
a member of the government party.

(c) The Committee should meet to consider the estimates and
program statements when they are tabled and have a formal
agenda and systematic approach to its activities.

(d) The Committee should have the power to call ministers, chief
executive officers and other relevant witnesses.

(e) The Committee should have the power to call on the uditor
General, or nominee, for assistance as required.

(f) The position of Chairperson should have a high status given its
role in the accountability process with a remuneration recognising
the status of the position to be determined by the Salaries and
Allowances Tribunal.

(g) The Committee must be properly resourced and supported by
senior full time staff qualified in accounting, policy analysis or law.

5. These two proposed committees should come together as a Joint Audit
Committee to:

(a) participate in the appointment of the Auditor General in
accordance with our recommendations in Section 6.1;

(b) determine the budget of the Office of the Auditor General in
accordance with our recommendations in Section 6.1;

(c) approve the strategic plan of the Office of the Auditor General;

(d) appoint the external auditors for purposes of conducting the audit
of the Office of the Auditor General;

(e) review the Audit Report on the Office of the Auditor General;
and

(f) review annually a report by the Auditor General on the
recruitment and staffing policy of the Office of the Auditor General.

6. The Office of the Auditor General should be constituted in an Auditor
General Act.
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CHAPTER 6 THE AUDITOR GENERAL’S POWERS TO
ACCESS INFORMATION

Information is provided to ministers and the Parliament by parliamentary committees,
chief executive officers, statutory officials, the non-government parties, the media and the
public. Parliamentarians also have the opportunity to seek information from the
Government during parliamentary debates and question time.

Nonetheless, government agencies are the source of the bulk of information regarding the
business of government which is provided to ministers and the Parliament. The nature of
the political process is such that the objectivity of information provided from within the
system may be open to question. For example, the PAERC has expressed the view that
annual reports tend to be somewhat ‘subjective’ (1991: 3) because they are prepared by
the agencies themselves.

Through the reports of the Auditor General, Parliament receives assessments of the
information generated from within government. The Parliament can only satisfy itself that
the Auditor General’s assessments of the Executive’s performance is objective if the
Auditor General is independent.

The Royal Commission said that ‘[i]t is essential that the Auditor General, in performing
his or her functions, has a right of access to all relevant information’ (WA Royal
Commission, 1992: II 3.10.14). The current powers of the Auditor General to access
information are set out in ss.83 to 87 of the FAAA. The Auditor General is entitled to full
and free access at all reasonable times to:

• all accounts and other information, documents and records which the Auditor
General considers necessary for the purposes of the FAAA;

• public moneys, other moneys or moneys of a statutory authority; and

• public property or other property.

Additionally, the Auditor General may:

• require banks and other financial institutions to provide statements, certificates and
information regarding any account in which public moneys or other moneys or
moneys of a statutory authority have been deposited;

• require officers to provide such information or explanation as the Auditor General
considers necessary for the purposes of any audit;
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• require persons to appear before the Auditor General to answer questions and to
produce accounts, records, books, vouchers, documents and papers in the possession
or control of that person for the purposes of an audit;

• search and take extracts from any book, document, system or record in the custody
of the Treasurer or in any public office or office of a statutory authority; and

• examine on oath or affirmation all persons the Auditor General thinks fit in respect
of the due performance and exercise of the duties and powers vested in the Auditor
General.

However, despite those apparently broad powers, it is uncertain whether, during the course
of carrying out an attest audit, the Auditor General has the power to access information
held by private, as distinct from public sector, individuals or organisations:

• that is self-incriminating;
• that is subject to legal professional privilege; and
• that is generated by or submitted to Cabinet.

Also, it is unclear whether the Auditor General has the power to access all relevant
information in the course of carrying out an investigation, examination or inquiry.

6.1 THE INDEPENDENCE OF THE AUDITOR GENERAL

6.1.1 Issues for Consideration

Independence is fundamental to all auditing, not just that undertaken in the public sector.
Any audit opinion issued as a result of a review where the independence of the auditor is
open to question will not engender the confidence of its users and will generally lack
credibility. In fact, Statement of Auditing Standards AUS 1 (Australian Accounting
Research Foundation, 1994) requires that auditors be straightforward, honest and sincere
in their approach to their professional work. They must also be fair and avoid bias or
prejudice. Auditors are required to remain impartial and free of any interest which may be
perceived (regardless of its actual effect), as being incompatible with integrity and
objectivity.

Indeed, the international standards for government auditing state that:

independence from both the legislative and the executive branch of government is
essential to the conduct of audit and the credibility of its result. (INTOSAI, 1987)

Australian inquiries into the independence of the Auditor General over the last decade
have endorsed this view, recommending, with notable repetition, that the utmost level of
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independence from the influence of the Executive is warranted in the case of the Auditor
General given the unique nature of the role.

Prior to the nineteenth century, Auditors General were not independent, even technically,
of the Executive, nor did they have a close relationship with parliament. Auditors General
were employed by the executive to conduct audits for the Executive. In fact, Auditors
General were often seen as subordinate to the Treasury. The doctrines of auditor
independence and audit of the Executive on behalf of parliament accompanied the
reformation of the system of parliamentary appropriations in the late 1800s. It was then
that the ‘independent audit of the state’s expenditure’ became a crucial element in
parliament’s control of the public purse (Smith and Rafferty, 1984).

Complex legislative procedures have been instituted to insulate Auditors General from
outside pressures, especially those which arise from within the executive. For example, it
was the intent of ss.71 to 75 of the FAAA to:

maintain the independence of the office of the Auditor General from both the Executive
and the Parliament and provide a base for the occupant to...faithfully, impartially and
truly execute the office and perform the duties of Auditor General according to law.
(Explanatory Memorandum to the Financial Administration and Audit Bill, 1985: para
124)

The Auditor General is appointed by the Governor on the recommendation of the Premier
(s.71). The Salaries and Allowances Tribunal determines the Auditor General’s salary and
conditions of employment (s.72). The Auditor General is appointed until the age of 65
(s.74) and can only be removed from office by the Governor after a resolution to do so has
been passed by both Houses Parliament (s.75).

The OAG is a department of the public service under the Public Sector Management Act
1994. Section 4(2) of the Public Sector Management Act 1994  deems the Auditor General
to be the chief executive officer of the OAG. The organisational structure, staffing levels
and recruitment of staff to the OAG are governed by public service procedures and the
OAG’s budget is presented to Treasury for review prior to being included in the State’s
budget.

The Auditor General’s independence is promoted as the guarantee of the independence
and objectivity of all the auditors employed in the OAG. The measures employed to
promote the independence of the Auditor General are taken to extend to the protection of
the integrity and the quality of the auditors employed in the Office. Therefore, no specific
steps have been taken to strengthen the independence of the Office itself.

Hence, Funnell (1995, 4-5) concludes that the measures employed to bolster the
independence of Auditors General merely provide for a limited or conditional form of
independence rather than substantive independence. Even though parliament rather than
the executive is now the ultimate recipient of audit reports, he argues the executive has not
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totally relinquished its hold over the Auditor General. In fact, Funnell argues that the
refocussing of audit reports to parliament has made it more important than ever for the
Executive to ensure that the state auditor is closely monitored. Thus, Funnell believes that
the Auditor General is afforded conditional independence, which has been used to pacify
those calling for the Auditor General to be independent, so he can undertake an unbiased
review of government activities. By the establishment of an apparently independent
Auditor General, Funnell argues that the Executive is able to legitimise its actions whilst
retaining ultimate control of what is said. For the effective review of government
activities, it is argued that the Auditor General must have real or ‘substantive
independence’ (Funnell, 1994).

The elements which must be present for the Auditor General to have substantive
independence are generally considered to fall into two categories, personal and
organisational independence.

In relation to personal independence, it has been argued that the position of Auditor
General has special status, which distinguishes it from other public sector positions, and
that the legislation governing the audit function should not be controlled by a public sector
agency. The importance of audit in a Westminster democracy such as Western Australia
has been given limited recognition in s.65 of our Constitution Act 1889, which provides
that the Consolidated Fund shall be subject to being:

reviewed and audited in such a manner as is directed by the [FAAA], or as may from time
to time be directed by any Act of the Legislature.

Various commentators have argued that the legislative separation of the provisions
governing the audit function from those governing financial management facilitates the
independence of the audit function from the executive. Although legislation for the audit
function varies across Australia, the recent trend has been towards separate audit
legislation. For example, in the past few years both Victoria and the Northern Territory
have enacted separate audit acts. There are currently three Bills which have the combined
effect of separating the provisions governing audit, financial administration, and
Commonwealth companies before the federal Parliament. The UK and Canada also have
separate audit acts.

Likewise, it is generally thought that the appointment, salary, and dismissal of the Auditor
General should be beyond the sole discretion of the executive and that an Auditor General
should have security of tenure to provide the freedom necessary to carry out audit
responsibilities.

The manner in which the Auditor General is appointed and the conditions of employment
have implications for independence. Auditors General throughout Australia are appointed
by the Governor on the recommendation of the Premier. In New South Wales however,
the Public Accounts Committee has the power to veto the Premier’s recommendation. In
the UK, the Crown appoints the Comptroller and Auditor General on the advice of the
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Prime Minister acting in agreement with the Chairman of the Public Accounts Committee.
In New Zealand, the Prime Minister, in consultation with cabinet colleagues and the
Leader of the Opposition, forwards a recommendation for the appointment of the
Controller and Auditor General, to the Governor General.

In most Australian states, the salaries of Auditors General are set by negotiation at the
time of appointment. In Western Australia and the Commonwealth, an independent
tribunal has the responsibility for setting senior public service salaries, including that of
the Auditor General. In the UK, the Comptroller and Auditor General’s salary is set by
resolution of the House of Commons. In New Zealand, the Controller and Auditor
General’s salary is determined by the New Zealand Higher Salaries Commission. The
Canadian audit legislation states that the Auditor General’s salary is to be the equivalent
of a puisne judge of the Supreme Court of Canada.

Under s.75 of the FAAA, the Governor may suspend the Auditor General on the grounds
of misbehaviour, incompetence, incapacity, engaging in other paid employment,
bankruptcy or absenteeism. Within twenty-one days of suspension both Houses of the
Parliament are required to decide the future of the Auditor General. Similar provisions
exist throughout Australia, the UK, New Zealand and Canada.

Tenure has traditionally been considered to be important to the independence of the
Auditor General, as it removes the potential for the Auditor General’s continued service to
be jeopardised for reasons other than competency. In Western Australia, as in most
jurisdictions, including the UK, Canada and New Zealand, the Auditor General is
appointed until retirement age. It has been argued that the guarantee of permanent
employment protects the integrity of the office-holder’s judgement. On the other hand,
with the rapidly changing nature of the public sector, it is also argued that some turnover
in Auditors General may be desirable.

Contemporary thinking, in relation to organisational independence, suggests that the
executive should have no role in the determination of the organisation of the OAG,
including staffing levels and position categories, and the Office should not be structured in
such a manner so as to make it subject to the directions of the Executive.

In Western Australia, the OAG’s resources are provided in exactly the same way as those
of other public sector agencies. This means that the OAG is never beyond the financial
prescriptions of the executive.

However, the function performed by the Auditor General is primarily a service to the
Parliament not the executive. It has been argued that watchdogs such as the Auditor
General who are dependent upon the executive for their resources are potentially liable to
the whims of the executive. PAERC (1992) has stated that the statutory audit function
performed by the Auditor General for Parliament is a service to the Parliament rather than
the Executive and therefore should be independently funded, or more appropriately and
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uniquely identified in the budget papers, to enhance the perception of independence of the
OAG.

Funnell (1995) believes that the independence of Auditors General has been, and
continues to be, conditional primarily because the executive controls the financial and
human resource levels of the offices of Auditors General. He believes that the
independence of Auditors General, who preside over organisations which cannot operate
without fear of executive intrusion or retributions, becomes of uncertain value.

All of the Offices of the Auditors General of Australia, except Queensland, are structured
as departments. The National Audit Office of the UK has been structured as a statutory
authority in an attempt to increase its independence from the executive. As a department
of the public service, the Western Australian OAG is subject to the Public Sector
Management Act 1994. The organisational structure, salary levels and recruitment of staff
to the Office is governed by the same public sector procedures which apply to other state
government departments.

The Royal Commission (1992: II 3.10.12) endorsed the view that the Auditor General
should have substantive independence from the Executive when it recommended that:

• the Office of the Auditor General be constituted by a separate act;

• the Auditor General be appointed for a period of up to ten years, rather than to the
age of 65 as the FAAA currently provides;

• the Auditor General report directly to the Parliament;

• a Joint Parliamentary Committee be responsible for the overseeing of the Auditor
General;

• the Parliament exercise a direct role in the selection of the person to be Auditor
General; and

• the Parliament, with the advice of the Joint Parliamentary Committee, be responsible
for recommending to the Treasurer the appropriate budget for the office.

In addition to the recommendations noted above, the Royal Commission also supported
the recommendations made by the 1991 Policy Advisory Committee to the Auditor
General. In particular the following two recommendations were supported:

• the Auditor General have the power to dispense with the audit of a department or
statutory authority, having regard to its materiality in the context of the
government’s financial and economic operations; and
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• the Office of the Auditor General should not be constituted as a department of the
public service.

The Commonwealth JCPA (1989), the PAERC (1992) and the ASCPA (1994) have made
similar recommendations to bring about the Auditor General’s substantive independence
from the Executive.  The Hon. Mr John Howard MHR, federal Leader of the Opposition
has also recently advocated the establishment of a ‘totally independent Auditor-General in
all respects’ (Financial Review 5 June 1995).

6.1.2 Actions to Date

Whilst s.95 of the FAAA has always provided for the Auditor General to report directly to
Parliament, to date, the Western Australian Government has not acted to implement any of
the Royal Commission’s other recommendations on the Auditor General.

6.1.3 Public Submissions

There is consensus amongst the submissions made to the Commission that the
independence of the Auditor General is fundamental to his role in providing the
Parliament and the public with assurance of the propriety of government activities. For
example, Mr J E Knox noted:

the Auditor General can make a singular contribution to the manner in which public
funds are administered and to the integrity with which government is conducted.

Likewise, at the public seminar in Merredin, Mr Dexter Davies told the Commission that:

it would certainly increase the credibility of Parliament and the standing of Parliament...if
the independence of the Auditor General could be enhanced by any process.

The Chamber of Commerce and Industry also strongly supported the Royal Commission’s
recommendation to increase the independence of the Auditor General from the Executive.

The elements noted as being integral to the Auditor General’s substantive independence in
the preceding section were commonly referred to in the submissions on Specified Matters
3 and 6. In its written submission, the ASCPA argued that:

Any report...where the independence of the auditor is questioned will not give the level of confidence
required by prospective users...The executive government should not be in a position to compromise
the independence of the Auditor General.

Whilst all of the submissions agree that independence from the Executive is warranted in
the Auditor General’s case, some submissions argued that the mechanisms currently in
place are adequate to ensure such independence. In that regard it is interesting to note that
88 percent of the respondents to the Auditor General’s 1995 Survey of Parliamentarians
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believed that the Auditor General was independent of the Executive. The proposals put to
this Commission in the submissions relating to the Auditor General’s substantive
independence can be grouped into the same two categories noted in Section 5.3.1.

In addressing issues of personal independence, the majority of submissions concur with
the Royal Commission’s recommendation that a separate audit act be introduced to further
remove the Auditor General from the potential influence of the executive. It was also
argued, however, that if the provisions protecting the independence of the Auditor General
were sufficiently strong, it would make no difference whether they were contained in a
separate audit act or a combined financial administration and audit act. For example, in its
submission the Ministry of the Premier and Cabinet argued that ‘[t]he issue as to whether
or not audit matters should be dealt with under the Financial Administration and Audit Act
or separate audit legislation is not seen as an issue of substance’. One submission
advanced an argument for the retention of the combined act.

Generally, the submissions in favour of a separate audit act argue that a separate act will
enhance the perception of the Auditor General as an independent accountability officer,
reporting directly to parliament, with no interference from the Executive by:

• reinforcing and demonstrating the Auditor General’s primary relationship to
parliament;

• assisting in ensuring the Parliament’s exercise of responsibility for oversight of the
audit function and effective resourcing of the Auditor General; and

• enhancing the effectiveness of financial management by clearly defining that
Treasury and individual accountable officers and authorities are responsible for
financial management thus, reducing the common perception that financial
management obligations are ‘required by audit’.

In his written submission, former Auditor General Mr Alan Tonks, summed up the
sentiments of those in favour of a separate audit act when he said that a new audit act
would ‘give to the Auditor General greater independence and give parliament more direct
contact and greater control’.

In a written submission, Mr Jack Evans of the Australian Democrats argued that ‘[t]he
FAAA  confuses Treasury functions (responsibility for financial management), with audit
functions (independent review)’. Mrs Kerry Sanderson, General Manager of the Fremantle
Port Authority, held a slightly different view, commenting that ‘the major thing is what
the provisions are, not whether they are in...separate Bills’.

Mr Doug Tyler, representing Treasury at the public hearing, advanced an argument in
favour of the retention of a combined financial management and audit act, noting that:
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... the objective of the FA&A Act was to encapsulate all of the aspects of the
accountability framework for the state public sector in one piece of legislation...
substantial benefits... [flow] from having the whole of the framework defined in one
place and kept within a consistent framework.

Nonetheless, Mr Tyler acknowledged that there may be a public perception that Treasury
controls the FAAA, thereby impinging on the independence of the Auditor General.
Therefore, Mr Tyler conceded that splitting the FAAA into two pieces of legislation could
be warranted in the interests of overcoming any concerns held by the public in relation to
the potential for Treasury to interfere in the audit function.

Most submissions have argued that the appointment, dismissal and entitlements of the
Auditor General should not be determined solely by the Executive. It is widely believed
that the current system under which the Premier effectively has the ultimate say in who
shall be appointed as the Auditor General encroaches upon the Auditor General’s
independence and therefore is not suitable. It is also generally felt that the Parliament
should have a role in the selection process.

The Auditor General, Mr Pearson, wrote that in order to evidence the independence of the
office:

Parliament should exercise a direct role in the selection of the Auditor General...[f]ormal
involvement of Parliament in the selection process would enhance the independence of
the Auditor General and reinforce the relationship between the Auditor General and
Parliament.

In his written submission, Mr Brian Fleay of the Greens (WA) suggested that:

... the [Auditor General] should be directly responsible to the Legislative Council if this is
to be reformed into a more genuine house of review ... [t]he [Auditor General] should be
appointed by the Legislative Council.

Likewise, in the written submission of the Australian Democrats, Mr Evans said that:

A joint Parliamentary body should be responsible for appointing and monitoring the
performance of the Auditor General. The Auditor General is an official of Parliament not
the Executive. It is quite wrong for the Auditor General to be recommended by the
Premier, and to be beholden to the Treasurer. Parliament should recruit and engage the
Auditor General, and appoint him under a two thirds majority of both houses sitting
together.

Arguing a counter view, Mr John Pritchard, Acting Director General of the Ministry of the
Premier and Cabinet, said that:

Although there is a special relationship between the Auditor General and the Parliament,
the Parliament has not in other areas exercised executive responsibilities for the
appointment of independent statutory office holders and independent public officers, such
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as the ombudsman or members of the judiciary ... it is considered that the appointment
should continue to be made by the Governor in Executive Council on the
recommendation of the Premier and that the Parliamentary involvement should not
extend beyond recommending a short list of suitable candidates to the Premier.

There were two opposing schools of thought in relation to an appropriate term for which
an Auditor General should be appointed. Mr Les McCarrey summed up the argument
against limited term appointments when he told the public hearing that:

... the events of the last decade or more have indicated that short-term appointments, as
distinct from the older form of permanent appointment, have opened up the public service
to political preferment and nepotism ... it is very important that the Auditor General be
subject to no preferment whatsoever ... I would make it a permanent appointment
removable only by Parliament.

Other submissions supported a fixed term appointment arguing that although the current
arrangement is aimed at protecting the independence of the Auditor General, the proposal
for a fixed term would result in fresh approaches to auditing being taken on a periodic
basis.

In his written submission, Mr Pearson argued that:

A ten year period is the recommended term as this will allow a reasonable time for the
implementation of longer term programs and change. It also provides a balance between
security of tenure and mobility.

Despite disagreement over the suitability of a fixed term appointment, there was
consistency among submissions that it was essential for any term appointment to be non-
renewable, to avoid placing the Auditor General in a compromising position when the
term was near expiry.

In relation to organisational independence, the question of whether or not the financial and
human resources of the OAG should be determined by the Executive was examined in the
submissions. Whilst in a minority of the submissions it was argued that having the
Parliament set the resource level of the OAG would contravene the principles of the
Westminster system, most contributors concurred with the Royal Commission’s
recommendation that direct parliamentary appropriation is the only way to prevent the
Auditor General’s financial dependence upon the Executive.

In his written submission, Mr Pritchard, the Acting Director General of the Ministry of the
Premier and Cabinet, said:

The framing of the budget is one of the most important roles of government and it is
simply not feasible to contemplate particular aspects of the budget being determined by a
parliamentary committee. The fact that the budget allocation to the Office of the Auditor
General is determined in the normal budgetary process is not seen as limiting the
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independence of the Auditor General, but rather it ensures that, as with all other agencies
of the State, the Auditor General is subject to proper financial accountability.

Further, Mr Tyler and Mr McCarrey argued that executive control of the whole budget is
fundamental to the Westminster system. Such overall control of the budget is necessary if
the executive is to be held accountable for its performance. In  his written submission, Mr
McCarrey argued that:

It would therefore be wrong in principle and in Westminster practice for the financial
resources provided to the Auditor General’s office to be determined by other than the
government as part of the overall determination of priorities which is the budget process
... It is for the Government only to determine whether the totality of financial resources
available is sufficient to enable those resources to be provided in whole or in part against
other competing needs.

Additionally, Mr Tyler stated that:

... the Auditor General ... [has the] unfettered right, to report to Parliament on any matter
which he or she is concerned about and that certainly would include the adequacy of the
resources that are provided to audit for the purpose of its operations.

Nevertheless, the Royal Commission’s recommendation that the Parliament determine the
appropriate level of resources for the OAG was strongly supported in many submissions.
Mr Evans of the Australian Democrats summed up these views when, in a written
submission he wrote:

A (joint) Parliamentary committee [should] determine the budget for the Office of the
Auditor General ... as long as the Treasurer holds the purse strings (as he does at present),
the Executive effectively makes the Auditor General subject to it, and the independence,
strength, and effectiveness of the Auditor General’s department can be constrained by
denying them the resources to do the job properly.

In his written submission, Mr Trenorden concurred with the view of the Australian
Democrats stating that, ‘Treasury...can use the budget to control the unwanted intervention
of an inquiring Auditor General’. Likewise, in its written submission the ASCPA put the
view that:

A critical part of independence is resourcing which is independent of the arm of the
executive government.

The executive government should not be in a position to compromise the independence of
Auditors General through control over the resources of Auditors General ... [i]f
necessary, a Parliamentary Committee consisting of persons conversant with budget
procedures should advise Parliament in the determination of the budget of Auditors
General.
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The manner in which the OAG is structured was also seen by some as an integral element
of independence. The argument put to us was that the independence of the Auditor
General would be enhanced if audit staff were removed from the public service, thereby
allowing greater flexibility in appointing suitable personnel. Whilst no submissions argued
strongly against restructuring the OAG as a statutory authority, most submissions argued
that it was unnecessary. Mr Pearson summed up the view held by the proponents of
restructuring when he reasoned in his written submission that:

Establishing the Office as a statutory authority with flexible employment arrangements
will result in a more efficient Office and more effective audit operations, while enhancing
the independence of the Office.

In his written submission, Mr Trenorden also expressed the opinion that the OAG should
be structured as a statutory authority when he commented that ‘[t]he Auditor General
should operate independently of the public service under his own statutory powers’.

Mr McCarrey on the other hand told the public hearing that:

I don’t see any great advantage [in establishing the Office of the Auditor General as a
statutory authority]. The important thing is the Auditor General’s power. How his
department or agency is organised under him is probably not greatly important.

Nonetheless, the Hon. Mrs Yvonne Henderson MLA, Opposition Spokesperson for Public
Sector Management, Consumer Affairs and Heritage, stated that:

... it might be more appropriate to change its status because a department certainly
normally would imply that the head of the department would be responsible to the
Minister with responsibility for that department whereas the statutory authority certainly
normally would imply a greater degree of autonomy and independence.

6.1.4 Analysis

Although South Africa has recently incorporated the role of the Auditor General into its
Constitution there is limited precedent for such a step. However, the implementation of
such a measure could possibly cause more problems than it would solve. Likewise, the
concept of an officer of the Parliament is not commonplace and has no precedent in
Western Australia.

The Auditor General should operate at arms-length from the Executive, the Treasury and
the Ministry of the Premier and Cabinet which are responsible for policy and direction. In
1992, PAERC noted that audit legislation separate from the FAAA would facilitate the
financial and operational independence of the audit function from the Executive and an
audit act administered by the Auditor General would remove any public perception that
the incumbent is a public servant.



Commission on Government Report No. 1
August 1995

 237

Governments in the UK, Canada, the Northern Territory and Victoria have also
implemented separate legislation to govern the functions of their Auditors General with a
view to enhancing the independence of those positions. Whilst arguments have been
advanced that the Auditor General should administer a separate audit act, this proposition
is not in keeping with the Westminster concept of ministerial control. Therefore, the
jurisdictions with separate audit acts have vested the administration of their audit
legislation in a suitable minister. For example, in the UK the Prime Minister administers
the National Audit Act 1983, in the Northern Territory the Chief Minister administers the
Audit Act 1995 and it is intended that the Prime Minister will administer the
Commonwealth Auditor-General Act when it is enacted. In Western Australia, the Premier
is usually also the Treasurer, however we believe that it is more appropriate for the
Premier, rather than the Treasurer, to administer a separate audit act.

The provisions which prescribe the wording of the audit opinion on financial statements
and performance indicators are a key part of the financial reporting framework. In
jurisdictions where financial management and audit provisions are contained in separate
pieces of legislation, it has been the practice to incorporate the audit opinion provisions in
the financial management legislation. We endorse this practice.

Section 71(1) of the FAAA stipulates that the Auditor General will be appointed by the
Governor but is silent on the means with which prospective candidates for the position
will come to the notice of the Governor. By custom the Governor has appointed on the
recommendation of the Executive Council. Both the Premier and the Governor are
members of the Executive, the Governor is the representative of the Crown and the
Premier is himself appointed by the Governor. In the past the financial and co-ordinating
departments, Treasury, the former Public Service Commission and the Ministry of the
Premier and Cabinet, were influential in the appointment of Auditors General. The
recently created Commissioner for Public Sector Standards is now responsible for
managing the process of selection for chief executive officers (Public Sector Management
Act 1994, s.45). Therefore, we believe that the Commissioner for Public Sector Standards
should administer the process for selecting the Auditor General.

Western Australia has only one Auditor General, therefore, where that position carries a
lifetime tenure there is no room for error when selecting a person to fill the office.
Appointments for an extended period, rather than life, permit the introduction of new ideas
to the OAG. It is important to balance the need to protect the Auditor General from a
disgruntled executive whilst ensuring that the benefits of limited tenure are available to
both the incumbent and the State. Therefore, it is felt that a term appointment is warranted
in the case of the Auditor General but that such a term should be for a considerably longer
period that which is commonly offered to chief executive officers in the public sector.
There is potential for the independence of the Auditor General to be compromised if the
opportunity to serve more than one term is available. Pressure could be placed upon the
incumbent to ‘go softly’ or face non-renewal. As such, we believe that a term contract
must not be renewable.
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Most submissions to the Commission have argued that the organisational independence of
the OAG, and therefore, the independence of the Auditor General, would be enhanced by
different resourcing arrangements.

PAERC has said that they were:

... not convinced that resourcing through the normal Budget process provides the Auditor
General with sufficient flexibility and discretion with regard to the Office’s
organisational structure, accommodation, information technology, budgetary and
expenditure controls, audit fees and financial autonomy. (1992:16)

The counter view, was expressed by the then Premier, Dr Carmen Lawrence, in response
to PAERC’s recommendation, was that it:

... cuts across the basic Westminster model and appears to ignore the checks and balances
already built into the system. The Auditor General has the power to report to Parliament
on any matter, including the inadequacy of the resources allocated to audit. (Dr Lawrence
as quoted by PAERC, 1992:16)

This view has also been advanced by Mr Tyler and Mr McCarrey.

The arguments developed against a parliamentary committee determining the appropriate
level of resources for the OAG can be contested on a number of counts. Firstly, it is not
strictly correct to say that the basic principle of the Westminster system requires the
government to have ‘control of the public purse’. The government must exercise
satisfactory control and high standards of stewardship over funds voted to it by parliament
but it is that very parliament which holds the government accountable for its proper use of
such funds. The over-riding principle of Westminster is that the government can only fund
its expenditure where parliament has provided it with the money to do so. The government
requests finance but it is parliament’s prerogative to grant it. As such it can be seen that
the proposal to have a parliamentary committee advise the government of the amount of
funds to be appropriated to the OAG does not derogate from the Westminster system at
all.

This view is confirmed by information received from the UK about the method of
providing for the funding of the National Audit Office, as discussed in Section 5.3. This
model, which was first initiated in the UK in 1983, has not resulted in any constitutional
difficulties. The budget for the Queensland Audit Office is determined in a similar
manner. Section 68(1) of the Financial Administration and Audit Act 1977 (Qld) requires
the Treasurer to consult with the Parliamentary Committee in developing the proposed
budget of the Audit Office for each financial year.  Likewise, in New Zealand, the Auditor
General’s bid and Treasury advice are weighed up by a parliamentary committee before a
recommendation on the appropriate level of resourcing for the Office is put to the
Parliament.
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Secondly, the argument that the Government would lose control of the budget if a
parliamentary committee were to determine the resources to be allocated to the OAG fails
to acknowledge that permanent appropriations pursuant to ‘Special Acts’ have existed in
Western Australia for a number of years. Permanent appropriations can be granted in
accordance with s.72 of the Constitution Act 1889, which states that the Consolidated
Fund ‘shall be appropriated to such purposes as any Act of the legislature shall prescribe’.

According to the 1993-94 Treasurer’s Annual Statements, ‘[p]ermanent appropriations
exist when Parliament passes an Act which includes an ‘open ended’ appropriation which
does not lapse at the end of the financial year’ (1994: 15). Two types of permanent
appropriations exist. The first type is where all of the revenue from a specific source is
permanently appropriated to a particular agency or program. For example, the Water
Authority of Western Australia retains its revenue to enable it to operate as a business
undertaking. Alternatively, the purpose of a standing appropriation against the
Consolidated Fund rather than a specific revenue source can be defined in a specific piece
of legislation. For example, s.37 of the Fire Brigades Act 1942 states that the Treasurer
must pay 16 percent of the Fire Brigades’ estimated expenditure each year, out of the
Consolidated Fund, which is thereby appropriated for that purpose. Under that Act, the
Treasurer, who has only minimal input into the determination of the funding level, is
advised of the cost of the services provided by the Board. Similar processes have been
established for the determination of the salaries and allowances payable to judges and
certain public officers under the Salaries and Allowances Act 1975. Permanent
appropriations are paid from the Consolidated Fund and as such are included as ‘Amounts
Authorised by Other Statutes’ in the budget papers, Treasurer’s Annual Statements and
any other reports on the Fund’s transactions.

Thirdly, whilst the argument that the Auditor General has the ability to report to the
Parliament on any matter, including the adequacy of the resources allocated to the OAG,
has validity, the need to do so would not arise if it were the Parliament which set the
budget of the Auditor General. Additionally, it is possible that unnecessary delays could
occur in obtaining the additional funding required. Therefore, the Auditor General may be
unable to complete prescribed audit duties to a satisfactory standard.

Finally, those against the Parliament controlling the level of the funds provided to the
OAG contend that it is up to the Government to establish its policy priorities and allocate
funds to competing programs as it sees fit. This argument is valid for most agencies.
However, it is flawed when applied to ‘watchdog agencies’ such as the OAG and the State
Ombudsman. Watchdog functions such as audit are carried out on behalf of the Parliament
to provide the people of Western Australia with reasonable assurance that their moneys
have been properly spent. They are not carried out for the Executive. The independent
review of the manner in which public moneys have been spent should not been seen by the
Executive as an optional extra to be provided for only when other policy priorities allow.
In our view it is not appropriate for the Executive to determine the relative priority of the
State audit function in light of its other policy priorities.
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The Auditor General alone cannot conduct all of the audits required to provide assurance
that the State’s resources have been properly spent. Whilst the Auditor General is free to
contract out audits as seen fit, the incumbent still requires a strong team of auditors to
assist in the performance of audit duties. The recommendations we have made in relation
to the Auditor General will enhance the independence of that office. However, it cannot be
assumed that if the Auditor General is seen to be independent, then the audits that Office
staff conduct will be viewed similarly. To ensure the credibility of reports issued by the
Auditor General it is essential that the OAG is also seen to be independent from the
executive.

Departments and statutory authorities have significantly different natures. On the one
hand, in accordance with the Public Sector Management Act 1994, departments can be
created, modified, combined or abolished without the need for special legislation being
passed by the Parliament. Departments essentially exist to support a minister in the
implementation of the policies of the government of the day. There is generally a close
working relationship between chief executive officers and ministers, with each chief
executive officer reporting directly to the relevant minister. Departments are usually ‘inner
budget sector’ organisations, which means that they have minimal financial autonomy.

Statutory authorities, on the other hand, are constituted under specific purpose legislation
and can only be reconstituted or abolished following legislative amendments to their
governing legislation. Generally, a chief executive officer will report to a board, and
therefore, will not have a direct relationship with the relevant minister and will not be
subject to day-to-day direction from that minister.

As a department of the public service, the OAG can potentially be seen as a part of the
Executive and not an independent watchdog agency (PAERC, 1992). As noted in the
Comptroller General of the United States’ general standard on independence in
government auditing, ‘the audit organisation and the individual auditors...must be
organisationally independent’ (Auditor General’s Policy Advisory Committee, 1991: 9).

Equally, as a department, the OAG cannot be considered to be independent of the
Executive. In fact, in an extreme case, it is conceivable that the Office could be abolished
by an unscrupulous government attempting to prevent the Auditor General from
uncovering its maladministration. In view of this, we believe that there are strong
arguments in favour of the Office being structured as a statutory authority rather than a
department.
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6.1.5 Recommendations

1. The sections of the  FAAA which relate to audit should be repealed and
replaced by an Auditor General Act to be administered by the Premier.
The contents of a new Financial Administration Act will be addressed
during our inquiries into Specified Matter 7.

2. The proposed Joint Audit Committee should participate in the selection
of the Auditor General (as recommended in Section 5.3). The process
for selecting the Auditor General should be detailed in the proposed
Auditor General Act, as follows:

(a) the Commissioner for Public Sector Standards should administer
the selection process;

(b) the Commissioner for Public Sector Standards should submit a list
of applicants for the position of Auditor General to the proposed
Joint Audit Committee;

(c) the proposed Joint Audit Committee should submit a short list  to
the Premier of suitable candidates chosen from the Commissioner
for Public Sector Standards’ list;

(d) the Premier, making a selection from the Joint Audit Committee’s
short list, should advise the Governor of the preferred candidate;

(e) the Governor should appoint the Auditor General; and

(f) the Auditor General should be appointed for a non-renewable term
of ten years.

3. The remuneration of the Auditor General should be determined by the
Salaries and Allowances Tribunal.

4. The Auditor General should only be suspended by the Governor upon
the recommendation of the proposed Joint Audit Committee.

5. The budget of the Office of the Auditor General should be the subject of
a permanent appropriation. The proposed Joint Audit Committee should
determine the budget of the Office on an annual basis with
consideration being given to any advice from the Treasurer. In
circumstances where additional funding is required to complete the
Office’s work program, the Joint Audit Committee should consider the
Auditor General’s request. If the Joint Audit Committee determines that
additional funding is warranted, a request for additional funds, to be
drawn from the Treasurer’s Advance Account, should be submitted to
the Treasurer.
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6. The Office of the Auditor General should be established as a statutory
authority. Recruitment and staffing policy should be determined by the
Auditor General, subject to annual review by the Joint Audit Committee.

6.2 ACCOUNTABILITY OF THE AUDITOR GENERAL

6.2.1 Issues for Consideration

The implementation of the recommendations in this report will considerably enhance the
Auditor General’s independence and powers. Therefore, it is important to ensure that the
Auditor General be fully accountable to the Parliament.

The Auditor General, as the chief executive officer of the OAG, is subject to the reporting
requirements and other duties imposed on accountable officers under the FAAA. An
annual report, incorporating audited financial statements and performance indicators, must
be submitted to the Speaker of the Legislative Assembly and the President of the
Legislative Council (FAAA s.4(4)). On advice from the Treasurer, the Governor appoints
a registered company auditor to conduct an annual audit of the accounts and performance
indicators of the OAG (FAAA s.81(2)). The Auditor General has an additional duty to
report to the Parliament on matters arising from the exercise of the powers, functions and
duties conferred by the FAAA at least once every year (FAAA s.95).

Whilst government agencies are subject to external performance examination under the
FAAA, the OAG is not. Audit legislation in New South Wales, Victoria, Queensland and
at the federal level requires that external reviews of Audit Offices are conducted
periodically. The audit legislation in these jurisdictions sets the terms of reference and the
process for the selection and appointment of the reviewers and/or empowers parliament or
a parliamentary committee to do so. Perhaps the most powerful provision is in the
Victorian legislation, which requires the review to determine:

whether the Auditor General is achieving his or her objectives effectively and doing
so economically and efficiently in compliance with this Act. (Audit Act 1994 s.19(1))

Although s.90 protects the Auditor General from liability for acts done for the purpose of
carrying out the provisions of the FAAA, there is no protection in respect of liability for
omissions.
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Additionally, anyone who has not had the opportunity to respond to a personally
damaging report of the Auditor General may apply to the Western Australian Supreme
Court to remedy a denial of natural justice. To date, this has not occurred in Western
Australia.

6.2.2 Actions to Date

No action has been taken in relation to the accountability of the Auditor General since the
enactment of the FAAA.

6.2.3 Public Submissions

All of the submissions addressing the issue of the Auditor General’s accountability agree
that with increased powers and independence, the Auditor General and the OAG should be
subject to the same accountability requirements as other government agencies.

As argued by the Greens (WA):

If the powers of the Auditor General are increased ... then the status and influence of
the office is also substantially increased. This makes it all the more important to have
a transparent process for auditing the auditor.

Mr Jack Evans of the Australian Democrats held a similar view noting in his written
submission that:

The existing mechanisms are compliance with legislation, reports to Parliament and
an external audit. Further accountability is only possible through periodic external
reviews (such as those in Victoria), an appropriate joint Parliamentary standing
committee, and [our] proposed new Act.

The Auditor General stated in his written submission that:

A worthwhile addition to the audit legislation would be a requirement for periodic
external review of the effectiveness and efficiency of the Audit Office, with the
relevant committee of Parliament having a direct role in setting specific terms of
reference and selecting and appointing the reviewers.

In his written submission Mr Keith Lingard stated that we should consider ‘the Auditor
General’s liability for acts of omission and the extent of any potential third party
litigation’. In a similar vein, the Auditor General, Mr Pearson, wrote that:

The Auditor General and persons acting on his or her behalf should have protection
for liability incurred whilst carrying out functions under the FAAA or any other Act
and should have the same protection for acts of omission as is currently provided for
acts of commission.
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In relation to the issue of ensuring that auditees are afforded natural justice, the Auditor
General submitted in writing that:

The organisations and individuals who are subject to audit by the Auditor General are
entitled to natural justice. This is achieved through the established practice of
referring matters of concern in draft reports to clients before they are finalised, so that
full account can be taken of their views. This process does not in any way
compromise the independence of the Auditor General, but ensures the provision of
natural justice and enhances the quality of the reports that are tabled in Parliament.

6.2.4 Analysis

Given the status and role of the Auditor General and our recommendations relating to
increasing the independence of the OAG, the existing accountability mechanisms,
improved parliamentary oversight and periodic performance reviews would ensure that the
Auditor General is accountable to the Parliament.

Although a self-initiated peer review of the OAG was conducted in 1993, its findings were
not tabled in the Parliament. A peer review is a review conducted by staff of another audit
office and/or a private accounting firm. We believe that a second external review is
currently being planned and the involvement of the PAERC is being sought.

These peer reviews have been undertaken as directed by the Auditor General. In our
opinion, periodic reviews of the OAG’s performance should be initiated and overseen by
the proposed Joint Audit Committee and the results should be tabled in the Parliament.
This obligation should be enshrined in legislation.

The State is potentially exposed to claims for damages arising out of acts of omission by
the Auditor General which is inconsistent with the current protection for acts of
commission by the Auditor General. We believe that to reduce the risks of successful
claims for damages against the Auditor General and therefore, the State, the proposed
Auditor General Act should protect the Auditor General for acts of both omission and
commission.

Recent experiences indicate that Auditors General may, in certain circumstances, be
required to observe the rules of natural justice. In 1992, the Supreme Court of South
Australia ordered the South Australian Auditor General to give the former directors of the
South Australian State Bank a reasonable opportunity to respond to any adverse
conclusions that he intended to make about them as a result of his investigations (Bakewell
v MacPherson, Unreported decision of the Supreme Court of South Australia, Action Nos.
1893 and 1911 of 1992).

The present role of Auditors General to carry out performance examinations runs ‘the
considerable risk of affecting the reputations of persons both inside the public sector and
in the private sector’ (Barker, 1993: 11).
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The audit legislation in New South Wales, South Australia, Victoria, the Northern
Territory, Queensland and the federal Auditor-General Bill 1994, require that auditees be
provided with a summary of the recommendations arising out of an audit undertaken by
the relevant Auditor General before a report on that audit is tabled in parliament.

In Western Australia, the Auditor General has introduced the practice of providing
relevant agencies with a copy of his reports before they are tabled in the Parliament. We
are of the view that such practice should be incorporated into the legislation governing the
functions of the Auditor General.

6.2.5 Recommendations

1. The proposed Auditor General Act should provide that:

(a) the performance of the Office of the Auditor General be subject to
triennial external reviews, funds for which are provided in the
permanent appropriation, in accordance with the directions of the
proposed Joint Audit Committee;

(b) the proposed Auditor General Act should protect the Auditor
General for acts of omission and commission; and

(c) where the Auditor General intends to table a report in the
Parliament, on any audit undertaken, the Auditor General must:

(i) provide the auditee with a copy of the relevant audit report
within a reasonable time prior to it being tabled in the
Parliament;

(ii) request the auditee to respond, in writing, to the report; and
(iii) include the responses of the auditee in the report.

6.3 POWERS AND UNCERTAINTIES

6.3.1 Issues for Consideration

It is unclear whether the Auditor General is entitled to call upon private individuals and
organisations, as opposed to members of the public sector, to provide information and
documents and to compel their appearance (Auditor General’s Policy Advisory
Committee, 1991: 36).

Further, ss.83, 85 and 86 of the FAAA entitle the Auditor General to access information
for the purposes of audits performed under that Act. However, it is not clear whether those
powers are exercisable where the Auditor General is:
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• directing that an inquiry be held in respect of the losses of government agencies
(s.47 of the FAAA);

• conducting investigations (s.80 of the FAAA); or
• carrying out examinations of the efficiency and effectiveness of government

agencies - ‘performance examinations’ (s.80 of the FAAA).

The Royal Commission said that it was:

unclear under the Financial Administration and Audit Act 1985 whether the Auditor
General, in conducting an investigation, as distinct from an audit, may compel the
production of information and documents and the attendance of persons before him.
(WA Royal Commission, 1992: II 3.10.16)

Accordingly, the Royal Commission recommended that:

The legislation governing the functions of the Auditor General provide the office with
all necessary powers to call for information and the production of documents, and to
compel the appearance of persons, as may be necessary for the purpose of exercising
all such functions. (WA Royal Commission, 1992: II 3.10.17)

Finally, it is unclear whether the many statutory secrecy provisions that we have identified
earlier in this report operate to deny the Auditor General access to information held by
relevant government agencies.

6.3.2 Actions to Date

The recommendation of the Royal Commission has not been implemented. The
uncertainties relating to the powers of the Auditor General to access information remain.

6.3.3 Public Submissions

The public submissions clearly supported the Auditor General having access to all
relevant information. The view commonly expressed was that if public money was being
used to fund an activity then the Auditor General must have access to relevant information
held by the participants in that activity.

For example, Mr J E Knox said that ‘[n]o financial transaction of any type involving
public funds should be immune from his [the Auditor General’s] scrutiny and report’.

Mr Dan Hill, the Secretary of the Health Services Union of Australia, suggested in a
written submission that:

If the taxpayers are the shareholders of government then they should have the
confidence that the Government Auditor has the power and duty to fully audit and
report on all aspects of the contract including details of its performance by the
contractor.
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Mr Brian Fleay of the Greens (WA) recommended that:

The [Auditor General] should have the powers to access information relevant to his
duties wherever it might be. This should definitely include the performance of
businesses that have contracts for provision of services and supplies to government or
its agencies. There should be no distinction between government agencies and its
contractors in this respect.

In his written submission the Auditor General, Mr Des Pearson, said that:

... the Auditor General would only require the provision of information by persons
outside the public sector in exceptional circumstances, but that the availability of such
‘reserve powers’ is essential for the fulfilment of the mandate.

However, Mr Pearson recognised the need to balance the rights of individuals and
organisations against powers to intrude into their activities:

It is considered very important that the FAAA be clarified and strengthened to ensure
a uniform set of provisions (FAAA sections 83 to 87) which encompass all officers
and any person who has financial dealings with the public sector. In seeking to
balance these extensive powers of access to information with the rights of individuals
and organisations, it would be appropriate to clarify that all such powers are for the
purposes of the relevant Act, which is currently the FAAA.

In a similar vein, Mr Max Trenorden MLA in his written submission said that:

The Auditor General must have the power to call any West Australian. The current
moves to privatisation, corporatisation and contracting out means that responsibility
for financial actions may not lie with a public servant even though the decision could
affect the state’s financial wellbeing.

However, the Hon. Mrs Yvonne Henderson MLA, Opposition Spokesperson for Public
Sector Management, Consumer Affairs and Heritage, said that she would be:

... hesitant to give the Auditor General carte blanche to examine everything in terms of
a company of which maybe 90 per cent of its business was not related to the
government or to a contract related in some way to a formerly publicly provided
service.

On the other hand, Mr Lyndon Rowe, the Chief Executive of the Chamber of Commerce
and Industry of Western Australia, thought that Parliament itself had sufficient powers to
obtain information:

... [i]t should be remembered that while the Office of the Auditor General’s powers to
seek information (especially in the private sector) may be limited, the powers of its
superior - Parliament - are far broader. For example the Parliament has the power to
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compel and subpoena information and attendance of individuals to give evidence.

If the ultimate objective of any reforms is to provide information to enhance
accountability to Parliament, then in this instance it already has considerable powers.
Parliament could, on the recommendation of the Auditor General, compel individuals
from the private sector to provide information and evidence.

In relation to the issue of whether the powers of the Auditor General may currently be
limited to circumstances where an audit is being conducted, the Auditor General wrote
that:

Interpretation of...[ss.47 and 80 of the FAAA] has not been tested before the Courts,
but there would be merit in removing any uncertainty by ensuring that all the powers
to access information are ‘for the purposes of this Act’, rather than linking it to
wording which may only apply to certain functions under the Act.

6.3.4 Analysis

It is the role of the Parliament to ensure the accountability of the Government to the
public. However ‘accountability can only be exacted where those whose responsibility it is
to call government to account are themselves possessed of, or are able to obtain, the
information necessary to make considered judgments’ (WA Royal Commission, 1992: II
2.4.2).

The Auditor General is ‘the Parliament’s principal informant on the performance of the
administrative system’ (WA Royal Commission, 1992: II 3.10.1). If the Auditor General
does not have the ability to access all relevant information, the Parliament will be deprived
of a major source of information on the performance of the public sector. Therefore, its
ability to bring government to account will be seriously undermined.

It is uncertain whether the Auditor General can compel private individuals and
organisations to provide information. This uncertainty appears to have arisen after the
Auditor General requested information from certain individuals in relation to a put option
relating to the Westralia Square building which was executed by the Government
Employees Superannuation Board.

We understand that the solicitors acting on behalf of those individuals responded to the
Auditor General’s request for information by advising that their clients were not ‘legally
compelled to answer your questions, nor can they be compelled to attend and be examined
on oath or affirmation on the matter’ (Auditor General, 1991: 15).

Given the current trend towards public sector corporatisation and contracting out, there
will be instances in which relevant information will be held by private individuals or
organisations. For example, where a government activity has been contracted out to the
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private sector, the Auditor General may be concerned that the relevant agency has proper
procedures in place to monitor and ensure performance of the contract. In order for the
Auditor General to provide an opinion on those procedures access to the contractor is
required.

However, we recognise that such a power will entitle the Auditor General to intrude upon
the lives of private individuals and organisations. As a result there must be a clear
connection between the private person or organisation from whom information is sought
and the legitimate exercise of the Auditor General’s statutory obligations. Accordingly,
private citizens should be entitled to challenge any improper exercise of the Auditor
General’s powers.

The Auditor General’s powers to access information in ss.83, 85 and 86 of the FAAA may
be limited. Those powers appear only to be available for the purposes of an audit, as
distinct from an investigation, performance examination or inquiry. If that is the case then
the ability of the Auditor General to properly operate under the FAAA will be adversely
affected.

Therefore, the Auditor General should be entitled to access all relevant information in the
discharge of the functions in the proposed Auditor General Act. Further, the proposed
Auditor General Act should provide that the powers of the Auditor General to access
information are not limited by any statutory secrecy provision. There should, however, be
express statutory recognition of a citizen’s common law rights to apply to the Supreme
Court for protection if the Auditor General exceeds the legitimate limits of his or her
powers.

6.3.5 Recommendations

1. The proposed Auditor General Act should provide that:

(a) notwithstanding any statutory secrecy provision, the Auditor
General has the power to call for information and documents
necessary for discharging the functions in the proposed Auditor
General Act;

(b) the Auditor General has the power to compel the appearance of all
persons and organisations necessary for discharging functions in
the proposed Auditor General Act; and

(c) any person or organisation who alleges there has been an
improper exercise of the Auditor General’s powers shall be entitled
to apply to the Supreme Court for relief.
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6.4 THE PRIVILEGE AGAINST SELF-INCRIMINATION

6.4.1 Issues for Consideration

The privilege against self-incrimination is a fundamental common law principle that
ensures that:

... in civil and criminal cases, a person is not obliged to answer any question or
produce any document if the answer or the document would have a tendency to
expose that person, either directly or indirectly, to a criminal conviction, the
imposition of a penalty or the forfeiture of an estate. (McNicol, 1992: 136)

The privilege against self-incrimination is not just a formal rule of evidence applicable in
court proceedings. It is a right that applies to every situation where information is lawfully
sought, such as in ‘administrative, executive and investigative proceedings, and in
proceedings before bodies which have statutory power to require the giving of
information’ (McNicol, 1992: 140).

It is important to note that corporations are not entitled to the privilege against self-
incrimination (Environmental Protection Authority v Caltex Refining Co. Pty Ltd (1993)
178 CLR 477). It is unlikely that government agencies are entitled to claim the privilege.

The FAAA confers on the Auditor General wide statutory powers to access information.
However, it has not been conclusively determined whether a person can refuse to provide
self-incriminating information to the Auditor General. As a result of that uncertainty the
Royal Commission recommended that:

The legislation governing the functions of the Auditor General provide that:

(a) a person be required to answer any question put by the Auditor General and to
produce any relevant documents, notwithstanding that the answer or the
information may result in or tend towards self-incrimination; and

(b) evidence given by any person at a hearing before the Auditor General not be
available for use against that person in any proceedings, save for the purposes
of the investigation or hearing before the Auditor General and in respect of a
prosecution for breach of the relevant legislation.  (WA Royal Commission,
1992: II 3.10.21)

6.4.2 Actions to Date

The recommendation of the Royal Commission has not been implemented. It is still
unclear whether a person can refuse to provide the Auditor General with self-
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incriminating information.

6.4.3 Public Submissions

A clear majority of the submissions that addressed this issue supported the modified
abrogation of the privilege against self-incrimination. Many of the submissions also
agreed with the recommendation of the Royal Commission.

The Australian Democrats submitted that the privilege against self-incrimination may
obstruct the ability of the Auditor General to gather information. The Auditor General, Mr
Pearson, also supported the recommendation of the Royal Commission but submitted that
incriminating information should only be able to be used against a person in a prosecution
‘for deliberately providing false information to the Auditor General’. Additionally, Mr
Ray Smith, the Immediate Past President of the ASCPA, told the Commission that if a
private sector auditor was denied access to information on the grounds of self-
incrimination a qualification would be made on the audit. Such a qualification was
regarded in the private sector as a sufficient weapon to deal with the problem.

Mr Max Trenorden MLA said at the public hearing held at Perth that:

... if you are going to have an effective Auditor General, that person must be able to
call all people, all places, all documents within the boundaries of Western Australia
and I don’t believe we should be looking to protect the people who come before the
Auditor General.

Mr Tony Cooke, the Acting Secretary of the Trades and Labor Council of Western
Australia told us at the public hearing in Perth that:

... in order that the Auditor General perform [his/her] function ... there is the necessity
to be able to gain all relevant information, and obviously in some circumstances that
may involve a degree or a tendency to self-incrimination.

However, Mr Cooke was of the opinion that there should be some protection for persons
who voluntarily came forward to provide the Auditor General with information.

At the public hearing in Perth Mr Steve Gooden, the State President of the ASCPA, said
that:

... they [the privilege against self-incrimination and legal professional privilege] are
fairly basic rights of a democracy so obviously their withdrawal shouldn’t even be
considered without very careful thought. My personal view is that I think it would be
draconian [to remove them] ... One would have to balance the need to obtain the
information with the seriousness of the matters involved and protecting public aspects.

Mr Norm Long expressed similar sentiments when he told the Commission that ‘we have
to be very careful in considering extending the Auditor General’s powers as we may be
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eroding our rights.’

Similarly, Mr Lyndon Rowe, the Chief Executive Officer of the Chamber of Commerce
and Industry of Western Australia, submitted in writing that:

Compelling individuals to provide self-incriminating evidence to the Auditor General
removes that right without necessarily enhancing the course of justice. Indeed if, as
the Auditor General proposes, such evidence “cannot be used against that person in
any proceedings except in respect of prosecution for deliberately providing false
information to the Auditor General” it might impede the course of justice by
providing a degree of immunity to criminals.

He also said that the Chamber was concerned that:

... this proposed extension of powers to compel self-incrimination are especially acute
regarding the proposal that these powers extend beyond the public service and
executive to the community at large.

Likewise, Mr Gerry Parnell submitted that it was:

... disturbing to witness [the Commission on Government] entertaining concepts
which would attempt to legislate away individual rights as has been proposed during
discussion of the powers of the Auditor General.

6.4.4 Analysis

As we have previously stated, in order to effectively assist Parliament in its scrutiny of the
operations of government, it is critical that the Auditor General have access to all relevant
information. It may be that the Auditor General can be denied access to information by a
person relying on the privilege against self-incrimination. Although that information will
not always be relevant for accountability purposes, the Auditor General may even be
denied the opportunity to assess its relevance.

On that basis, it would follow that persons should be compelled to provide all information
to the Auditor General despite the fact that it may tend to incriminate them. However, the
privilege against self-incrimination seeks to protect important public and individual
interests. Therefore, those interests must be weighed against the interests associated with
ensuring accountability.

There are a number of reasons for the existence of the privilege against self-incrimination
(McNicol, 1992). They can be summarised as follows:

• Avoidance of historical abuses. It is sometimes argued that the abolition of the
privilege against self-incrimination could ‘once more lead to procedures of the kind
used by the infamous courts of Star Chamber, High Commission and Inquisition’
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(Freckelton, 1985).

• A fundamental human right. The privilege is often expressed to be a human right.
Justice Murphy, a previous justice of the High Court of Australia, has said that:

The privilege against compulsory self-incrimination is part of the common law
of human rights.  It is based on the desire to protect personal freedom and
human dignity.  These social values justify the impediment the privilege
presents to judicial or other investigation.  It protects the innocent as well as the
guilty from the indignity and invasion of privacy which occurs in compulsory
self-incrimination;  it is society’s acceptance of the inviolability of the human
personality. (Pyneboard v Trade Practices Commission (1983) 24 ALR 609 at
621-2)

• Encouragement of persons to give evidence. The privilege against self-
incrimination may encourage otherwise unwilling witnesses to testify if they are
protected from being compelled to give evidence that would be against their own
interests (Australian Law Reform Commission, 1985: I).

• Maintains a fair state-individual balance. A fair balance between the rights of the
individual and the exercise of government power affecting those rights may be
achieved by retaining the privilege against self-incrimination (Freckelton, 1985).

• Avoidance of undue hardship and perjured testimony. The privilege may protect the
individual from being confronted with the harsh choice of punishment for refusal to
testify, punishment for truthful testimony or punishment for perjury (Australian
Law Reform Commission, 1985: I).

• Avoiding suspect evidence. If a witness is compelled to provide incriminating
evidence then the evidence given may be of little value since witnesses may be
more likely to risk perjuring themselves (Australian Law Reform Commission,
1985: I).

• Proper methods of investigation. The compelling of witnesses to incriminate
themselves may lead to the prosecution not carrying out a full and complete
investigation, instead relying on their powers to compel sufficiently damaging
evidence from an accused (Freckelton, 1985).

• Reinforcement of public opinion. It is said to be repellent and abhorrent to the
public for a person to be compelled to provide incriminating information (McNicol,
1992).

The arguments that are most often raised in opposition to the privilege against self-
incrimination say that the privilege tilts the balance too far in favour of the individual as
opposed to the State. In the context of bodies having the function and power to gather
information, such as the Commissioner of Taxation and the Australian Securities
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Commission, it has been said that there are:

... serious problems of how such bodies can function effectively (satisfying the needs
of the modern information-hungry state) whilst also safeguarding the fundamental
common law right of the individual not to incriminate her or himself. (McNicol, 1992:
147)

As it is a common law rule, the privilege against self-incrimination may be abrogated by
statute. The privilege has apparently been abolished when parliaments have been:

... confronted with the need, based on perceptions of public interest, to elevate...[the
public interest] over the interests of the individual in order to enable the true facts to
be ascertained. (Environmental Protection Authority v Caltex Refining Co. Pty Ltd
(1993) 178 CLR 477, 503)

There is a number of examples of Western Australian legislation that have expressly
modified the privilege against self-incrimination including:

• Prisons Act 1981 ss.9(4) and 10;
• Misuse of Drugs Act 1981 ss.15(3) and 25(3);
• National Crime Authority (State Provisions) Act 1985 s.19; and
• Royal Commissions Act 1968 s.18(9).

Section 11 of the Evidence Act 1906 allows that, in court proceedings, a judge may
compel a person to give self-incriminating evidence. When a person is compelled to give
self-incriminating evidence, however, the judge is required to provide a certificate that
bars the admission of the incriminating evidence in criminal proceedings, other than a
prosecution for perjury against that person. A similar procedure is set out in the recently
enacted Federal Evidence Act 1995.

The Financial Administration and Audit Act 1977 (Qld), the Financial Administration and
Audit Act 1990 (Tas.), the Public Finance and Audit Act 1987 (SA) and the federal
Auditor-General Bill 1994 all provide that a person is not excused from furnishing the
Auditor General with information on the grounds of self-incrimination.

However, it is interesting to note that in a recent report about the investigatory powers of
the Australian Securities Commission, the Senate Legal and Constitutional References
Committee expressed concern ‘at the extensive abridgment of the usual protection which
are available to a person being questioned by an investigative authority’ (1995: 102). The
Committee recommended that:

• the [Australian Securities Commission Act 1989 (Cwlth)] be amended in order
that an examinee appearing at a compulsory hearing under section 19 shall be
entitled to the protection of the privilege against self-incrimination;

• the privilege [against self-incrimination] should not be available in relation to
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documents discovered pursuant to a notice to produce documents or the
examination; and

• the privilege [against self-incrimination] should not be available in relation to
corporations. (1995: 102)

Statutory modification of the privilege against self-incrimination generally takes one of
three forms. The right to claim the benefit of the privilege is expressly removed and then
either:

• the information obtained may be used in evidence against the person in question in
a subsequent court proceeding;

• the person in question is provided with some form of protection or immunity from
the consequences of furnishing information; or

• the legislation is silent as to the use to which the information obtained may be put.

The privilege against self-incrimination is deeply ingrained in the common law and is
considered by many to be a fundamental right. Therefore, a decision to abrogate its
operation should be not lightly made. However, parliament’s ability to bring government
activities to account will be adversely affected if independent scrutiny by the Auditor
General is restricted. The privilege against self-incrimination may limit the Auditor
General’s access to relevant information.

An appropriate balance between those two competing public interests will, in our view, be
achieved by:

• modifying the right of persons who are compelled to provide information to the
Auditor General to claim the privilege against self-incrimination; and

• providing protection from the subsequent use of that information (for example, by
the police), for such persons.

The issue that must be considered is how a person can be adequately protected from the
later use of self-incriminating information provided to the Auditor General. Most of the
statutes that abrogate the privilege against self-incrimination give some protection to
persons who are required to provide self-incriminating information. There are two
common forms of statutory protection, a ‘use-immunity’ and a ‘use-derivative-use-
immunity’ (Corns, 1994: 135-136):

• Use-Immunity:  the self-incriminating information itself, whether it be in a
document, a statement or in the answers to questions, may not be used as evidence
against the person who was required to provide the information; and
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• Use-Derivative-Use-Immunity:  the self-incriminating information itself and
anything that is derived from, or discovered as a result of, that information (for
example, by the police) may not be used in evidence against the person who was
required to provide the information.

According to McNicol:

Such ‘use-immunity’ provisions are deliberately designed to reduce any element of
unfairness to the witness that may arise as a result of abrogation of the privilege.
(1992: 244)

The Public Finance and Audit Act 1987 (SA), the Financial Administration and Audit Act
1990 (Tas.) and the federal Auditor-General Bill 1994 provide for a use-immunity. The
Financial Administration and Audit Act 1977 (Qld) provides for a use-derivative-use-
immunity.

However use-derivative-use-immunity provisions have been criticised because they:

... place an excessive burden on the prosecution to prove beyond a reasonable doubt
the negative fact that any item of evidence ...  has not been obtained as a result of
information subject to the use-immunity. (McNicol, 1992: 253)

In our view, such an immunity tilts the balance too far in favour of the individual in this
context. Therefore, we are of the opinion that persons who are required to provide self-
incriminating information to the Auditor General should only be afforded the protection of
a use-immunity.

The Royal Commission said that self-incriminating information provided to the Auditor
General should be available for use in the ‘investigation or hearing before the Auditor
General and in respect of a prosecution for breach of the relevant legislation’ (WA Royal
Commission, 1992: II 3.10.21). We generally agree with that recommendation. However,
we do not agree that self-incriminating information should be available for use in a
prosecution under the proposed Auditor General Act. In our view, a person would be most
unwilling to provide the Auditor General with self-incriminating information if it could be
so used.

Finally, if a person deliberately provides the Auditor General with false information, then
any self-incriminating information should be available for use in any subsequent
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proceedings for perjury that may be brought against that person. Such a measure should at
least encourage full and frank disclosure.

6.4.5 Recommendations

1. The proposed Auditor General Act should provide that:

(a) a person be required to answer any question put by the Auditor
General and to produce any relevant documents, notwithstanding
that the answer or the information in the documents may result in
or tend towards self-incrimination; but

(b) self-incriminating information given by any person to the Auditor
General shall not be available for use against that person in any
proceedings except:

(i) for the purposes of the discharge of the functions proposed
in the Auditor General Act; and

(ii) in respect of proceedings for perjury.

6.5 LEGAL PROFESSIONAL PRIVILEGE

6.5.1 Issues for Consideration

The issue of legal profession privilege is not addressed in the FAAA hence it is possible
that the Auditor General can be refused access to information that is subject of such a
claim. Legal professional privilege is a common law rule. It was described  by Justice
Deane of the High Court of Australia in Baker v Campbell (1983) 153 CLR 52 at 112 as
follows:

This privilege, ordinarily described as legal professional privilege, protects a person
from disclosure of oral or written confidential communications, between himself and
his solicitor or barrister, made or brought into existence for the sole purpose of use in
existing or anticipated litigation.

The privilege also extends to communications between (McNicol, 1992):

• the client’s lawyer and an agent of the client, if made solely for the purpose of
enabling or obtaining legal advice or for the purpose of obtaining information
necessary for actual or contemplated litigation;

• the client’s lawyer and third parties, if made for the purpose of actual or
contemplated litigation; and

• the client (or the client’s agents) and third parties, if made for the purpose of



Chapter 6
The Auditor General’s Powers to Access Information

258

obtaining information for the client’s lawyer, in order for the client to obtain
advice on actual or contemplated litigation.

Importantly, legal professional privilege is the client’s privilege not the lawyer’s. This
means a lawyer cannot waive his or her client’s privilege unless specifically instructed to
do so.

Legal professional privilege is not just a formal rule of evidence. In fact, it is a:

fundamental principle capable of applying in non-judicial proceedings, such as in
administrative and investigative proceedings, in the extra-judicial processes of search
and seizure and in proceedings before bodies which have statutory power to require
the giving of information. (Law Reform Commission of Western Australia, 1993: 29)

The FAAA gives the Auditor General statutory powers to access information. Therefore,
although the issue has not been tested before the courts, the Auditor General could be
denied access to information that is subject to a claim of legal professional privilege. The
Royal Commission thought that the Auditor General should not be denied access to
government information on the grounds of legal professional privilege (WA Royal
Commission, 1992: II 3.10.18). As a result, the Royal Commission recommended that:

The legislation governing the functions of the Auditor General provide that no claim
of legal professional privilege be maintainable against the Auditor General by the
Government or by any public sector agency. (WA Royal Commission, 1992: II
3.10.19)

However, government agencies may be prejudiced in current or future litigation if
information that is subject to legal professional privilege is included in the reports of the
Auditor General that are tabled in parliament.

6.5.2 Actions to Date

The uncertainty identified by the Royal Commission has not been resolved.

6.5.3 Public Submissions

Of the submissions that addressed this issue, a clear majority thought that the Auditor
General should not be restricted in accessing relevant information by claims of legal
professional privilege. However, Mr Steve Gooden the State President of the ASCPA,
stated at the public hearing held in Perth that legal professional privilege was a basic right
of a democracy and that its withdrawal should only be considered after careful thought.

Most of the submissions that were received by the Commission supported the
recommendation of the  Royal Commission. Mrs Kerry Sanderson, the General Manager
of the Fremantle Port Authority, said that she did not have any difficulties in providing the
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Auditor General with privileged information, provided that there was an obligation to
keep that information confidential.

6.5.4 Analysis

As we have already stated, it is fundamental for accountability purposes, and therefore in
the public interest, that the Auditor General have access to all relevant information.
However, legal professional privilege may limit the Auditor General’s access to that
information.

Information relating to pending or potential litigation which may result in actual or
contingent liabilities or will otherwise affect the financial position of the agency audited,
that would in other circumstances be protected by legal professional privilege, is relevant
to the audit function.

The Auditor General for New South Wales, Mr Tony Harris, in a letter to the Assistant
Crown Solicitor of that State, has said that:

Access to certain legal documents of the auditee is vital, if the external auditor is to
understand what issues are in dispute and what is the disputed view that affect the
auditee’s incomes or expenses, assets or liabilities. Without that access, the auditor
would need either to qualify accounts, because of uncertainty or reduction in scope, or
obtain legal advice on a raft of matters that would reflect the auditor’s ignorance of
what even are disputed items. (NSW Auditor General, 1994: II 401)

and in Volume III of his Report for 1994 he said that:

The intrinsic relevance to an audit of legal matters is clear.  In a legally contested
matter, legal advice would be important evidence for the auditor to help determine the
truth of the nature and value of assets, liabilities, revenues and expenses, the building
blocks of financial audits. (NSW Auditor General, 1994: III 19)

Further, s.79(1) of the FAAA requires the Auditor General to carry out audits in
accordance with auditing standards and practices. Statement of Auditing Standards AUS 1
provides that:

Auditors shall obtain sufficient appropriate audit evidence through the performance of
compliance and substantive procedures to enable them to draw reasonable conclusions
therefrom on which to base their opinion on the financial information. (Australian
Accounting Research Foundation, 1994: para 23)

Statement of Auditing Practice AUP 6 requires auditors to obtain sufficient appropriate
evidence to draw conclusions regarding the full identification of legal matters, any
material cost or revenue and the adequacy of accounting treatment. The procedures that
the auditor is required to adopt include obtaining and discussing with management full
details of legal matters including ‘relevant documents’.
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On that basis the Auditor General should not be denied access to information that is
subject to the protection of legal professional privilege. However, as with the privilege
against self-incrimination, legal professional privilege protects important public interests.
Therefore, before a final conclusion can be made, the public interest in ensuring that
government is accountable must be balanced against the public interest that is sought to be
protected by legal professional privilege.

Justices Stephen, Mason and Murphy of the High Court of Australia have said that legal
professional privilege:

... promotes the public interest because it assists and enhances the administration of
justice by facilitating the representation of clients by legal advisers, the law being a
complex and complicated discipline.  This it does by keeping secret their
communications, thereby inducing the client to retain the solicitor and seek his advice,
and encouraging the client to make a full and frank disclosure of the relevant
circumstances to the solicitor.  The existence of the privilege reflects, to the extent to
which it is accorded, the paramountcy of this public interest over a more general
public interest, that which requires that in the interests of a fair trial litigation should
be conducted on the footing that all relevant documentary evidence is available.  As a
head of privilege legal professional privilege is so firmly entrenched in the law that it
is not to be exorcised by judicial decision. (Grant v Downs (1976) 135 CLR 674 at
685)

However, as legal professional privilege is granted in the public interest, it is not available
where it may be to the detriment of the public interest (Law Reform Commission of
Western Australia, 1991). Legal professional privilege cannot be used to facilitate the
commission of a crime or fraud, or other forms of dishonesty such as a breach of trust or
conspiracy. The Law Reform Commission of Western Australia has stated that the
limitations to legal professional privilege, recognised by the common law and imposed by
statute:

... are an acknowledgment by courts and legislatures that in certain cases the public
interests promoted by disclosure of confidential information are more important than
public interests promoted by the privilege’s existence. (Law Reform Commission of
Western Australia, 1993: 34)

Because legal professional privilege is a common law rule, it can be abrogated by statute.
However, legal professional privilege is only rarely abolished by statute. Examples of
statutes that have removed the privilege include s.20(2)(b) of the Parliamentary
Commissioner Act 1971 (only where it is claimed by the Crown or government authorities
to which that Act applies) and s.69 of the Australian Securities Commission Act 1989
(Cwlth).

None of the respective Auditors General of Australia, the UK, New Zealand and Canada
have an express statutory right of access to information that is subject to legal professional
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privilege. In fact, s.36(5)(b) of the Public Finance and Audit Act 1983 (NSW) states that
government agencies are entitled to claim the benefit of the privilege.

The High Court of Australia has held that legal professional privilege may be claimed by
government agencies:

The growing complexity of the legal framework within which government must be
carried on renders the rationale of the privilege, as expressed in Grant v Downs,
increasingly compelling when applied to decision makers in the public sector. The
wisdom of the centuries is that the existence of the privilege encourages resort to
those skilled in the law and that this makes for a better legal system. Government
officers need that encouragement, albeit, perhaps, for reasons different to those which
might be expected to motivate the citizen. (Waterford v The Commonwealth (1987)
163 CLR 54, 64 per Mason and Wilson JJ)

That public interest, although an important one, does not in our view outweigh the
overriding importance of public sector accountability. We share the view of the Royal
Commission that no government agency should be permitted to obstruct inquiry into its
operations by the Auditor General by relying on legal professional privilege (WA Royal
Commission, 1992: II 3.10.18).

As noted, the Royal Commission has said that ‘[t]he Auditor General is the Parliament’s
principal informant on the performance of the administrative system’ (WA Royal
Commission, 1992: II 3.10.1). Therefore, if the Auditor General has only limited access to
relevant information, parliament’s ability to ensure that the public sector is accountable
will be adversely affected. In any event, we do not believe that government agencies will
be discouraged from obtaining legal advice if the Auditor General was entitled to have
access to information the subject of legal professional privilege.

Additionally, it does not necessarily follow that if the Auditor General had access to
privileged information, he or she would disclose it by reporting it in parliament. In fact,
the Auditor General is required by s.79 of the FAAA to carry out audits ‘in accordance
with auditing standards and practices’. Statement of Auditing Standards AUS 1 provides:

Auditors shall respect the confidentiality of information acquired in the course of their
work and shall not disclose any such information to a third party without specific
authority or unless there is a legal or professional duty to disclose. (Australian
Accounting Research Foundation, 1994: para 17)

However, the Royal Commission noted that it would be:

... reasonable to allow [a claim of legal professional privilege] ... to be made by any
private person or body who is being examined, or asked to produce documents, by the
Auditor General. (WA Royal Commission, 1992: II 3.10.18)
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The ability of the Parliament to bring public sector agencies to account will not be
adversely affected if the Auditor General were not able to access privileged information
owned by individuals or bodies in their private capacity. In any case, it is difficult to see
how such private information would be relevant to the accountability of government
agencies. Therefore, we agree with the Royal Commission and believe that such a
distinction should be made.

However, we do recognise that a report tabled in Parliament by the Auditor General is a
public document. Legal professional privilege may be lost forever once disclosure is
compelled (Law Reform Commission of Western Australia, 1993: 38). Therefore, if the
Auditor General decides to include privileged information in reports to Parliament,
government agencies may be unnecessarily prejudiced in current or contemplated
litigation. That difficulty appears to have also been recognised by the Commonwealth in
the Auditor-General Bill 1994. Clause 34 of that Bill states that certain ‘sensitive
information’ must not be contained in any reports of the Commonwealth Auditor General.
The definition of ‘sensitive information’ includes any information the disclosure of which
would be contrary to the public interest ‘that could form the basis for a claim by the
Crown in right of the Commonwealth in a judicial proceeding that the information should
not be disclosed’.

We have observed that the Commonwealth is entitled to claim the benefit of legal
professional privilege in judicial proceedings (Waterford v Commonwealth (1987)).
Therefore information that is subject to the protection of legal professional privilege is
clearly within the definition of ‘sensitive information’ for the purposes of the federal
Auditor-General Bill 1994. The Auditor-General Bill 1994 requires the Commonwealth
Auditor-General to submit reports containing ‘sensitive information’ to the Prime
Minister, the Finance Minister and the responsible Minister concerned only. Thus, such
information will not be made public by being tabled in parliament. That procedure is, in
our view, inappropriate. The Auditor-General is an accountability agent of the Parliament
and should be independent of the Executive. A requirement for the Auditor-General to
report to the Executive to the exclusion of the Parliament does not enhance or achieve
optimum accountability.

We have already recommended that the Auditor General report confidential information to
the proposed Legislative Council Standing Committee on Finance and Audit. That
Committee should have the power to ensure that reports of the Auditor General containing
confidential information, including information for which a government agency has
claimed legal professional privilege, are not publicly disclosed. The proposed Legislative
Council Standing Committee on Finance and Audit will be able to ensure the
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confidentiality of information in the public interest, whilst its powers to follow-up the
reports of the Auditor General will assure the accountability of government.

6.5.5 Recommendations

1. The proposed Auditor General Act should provide that:

(a) claims of legal professional privilege should not be maintainable
against the Auditor General by the Government or by any public
sector agency; but

(b) where the executive or any public sector agency claims that
information is subject to legal professional privilege, the Auditor
General shall not include that information in a report to the
Parliament but shall report it to the proposed Legislative Council
Standing Committee on Finance and Audit. The proposed
Legislative Council Standing Committee on Finance and Audit
shall determine, ‘in camera’, whether the information shall be
included in a report to be tabled in the Parliament.

6.6 CABINET DOCUMENTS

6.6.1 Issues For Consideration

We are specifically required to inquire into the issue of cabinet secrecy. Our
recommendations in that regard are set out in Chapter 2 of this report. However, we have
not yet dealt with the issue of whether the Auditor General should have the right of access
to cabinet documents.

As we have already stated, cabinet deliberations and documents are, for a variety of
reasons, traditionally secret. However, the documents created by the cabinet process may
be relevant to the discharge of the Auditor General’s role. The FAAA does not make it
clear whether the Auditor General is entitled to access cabinet documents for this purpose.

The Royal Commission said that access to Cabinet decisions and submissions for the
purpose of the exercise of the Auditor General’s functions must be guaranteed (WA Royal
Commission, 1992: II 3.10.14). As a result, the Royal Commission recommended that:

The legislation governing the functions of the Auditor General provide the office with
the power to call for such cabinet documents as may be necessary for the purpose of
the exercise of the functions of the office of Auditor General. (WA Royal
Commission, 1992: II 3.10.15)

However, the Royal Commission did not address the issue of whether the Auditor General
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should report to Parliament the often sensitive information contained in cabinet
documents.

6.6.2 Actions to Date

The recommendation of the Royal Commission has not been implemented. The FAAA
does not give  the Auditor General right of access to cabinet documents.

6.6.3 Public Submissions

Of the public submissions received by the Commission that specifically addressed this
issue, a clear majority thought that the Auditor General should have access, as of right, to
Cabinet documents.

The Auditor General, Mr Des Pearson, said in his written submission that:

Access to Cabinet records, decisions and associated submissions is a critical element
of the ability to discharge the Auditor General’s responsibilities under the [FAAA].

At the public hearing in Perth the Auditor General considered that it was necessary to have
access to Cabinet documents in order to:

... check that the policy laid down by the government is being followed, and to check
that you need to know what the policy is ... [and to] understand the environment and
the context in which you are working, so ... getting an understanding of the range of
the decisions and the implications is an important aspect.

The Auditor General said that it was necessary for him to have access to cabinet
submissions because, in his experience, cabinet decisions ‘tend to be very summary and
cursory and don’t mean a lot without the submission attached to it’. However, he stated
that he did not need access, on a routine basis, to details of the actual deliberations of
Cabinet.

At the public seminar on Specified Matters 3 and 6 held in Perth, Mr Barry MacKinnon
said that the Auditor General should have the right to access cabinet documents enshrined
in legislation. Similarly, Mr Max Trenorden MLA told the Commission that the Auditor
General must know ‘the origin ... of the submission to Cabinet, and the decision’. Mr Peter
Weygers, the President of the Civil Liberties Council of WA, went further and suggested
that all cabinet materials should be lodged with the Auditor General.

In a written submission, the Deputy Premier, the Hon. Mr Hendy Cowan, MLA, indicated
that although Cabinet should retain the power to determine which of its papers are made
public:

... a strong case can be made for a Royal Commission, the Ombudsman or the Auditor
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General to have unrestricted access to Cabinet papers relevant to a matter that they are
investigating and that involves alleged impropriety or illegal activity by the
government or by a Minister or by a government agency.

At the public hearing held in Perth, Mr Les McCarrey said that there was no reason why
the Auditor General should not have access to the decisions of Cabinet since ‘Cabinet
decisions are promulgated by necessity to the administration and become the authority for
the administration to act’. However he said that:

... the papers and discussions that make up the deliberative process in Cabinet are in
my view in a different category. It is no business of the Auditor General ... whether
Cabinet had difficulty in reaching a decision or whether some Ministers had diverging
viewpoints in their submissions.

The Hon. Mr Murray Montgomery MLC said that the Auditor General should only be
supplied with a record of decisions from Cabinet. He said that the Auditor General can
then check against those decisions to see whether money is being properly spent by
government agencies.

The Hon. Mrs Yvonne Henderson MLA, the Opposition Spokesperson for Public Sector
Management, Consumer Affairs and Heritage, said that when she was in Cabinet there was
a view that:

... if the Auditor General requested specific items that he was concerned about, then
they ought to be assessed on a case-by case basis and there was a general view that it
was not appropriate to give him documents which were really just policy decisions
and at that stage hadn’t been developed into a position where they could formulate
anything that he could properly examine.

Finally, Mr Andrew Murray of the Australian Democrats said that there should be a
restriction on the reporting of secret cabinet matters to parliament ‘unless there was
corruption or malfeasance or impropriety’.

6.6.4 Analysis

As we have already stated, it is vital for accountability purposes that the Auditor General
has access to all relevant information. In this context then, the questions that must first be
answered is whether the documents produced in cabinet are relevant to the discharge of
the Auditor General’s responsibilities and, if so, which ones.

There are a number of documents that are, by convention, created during the cabinet
process. Those documents have been described in detail in our Discussion Paper No.1 and
in Chapter 3 of this report.

The Auditor General is required by s.79(1) of the FAAA to carry out audits:
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... in such manner as the Auditor General thinks fit in accordance with auditing
standards and practices and having regard to the character and effectiveness of the
internal control and internal audit of the relevant department, statutory or other body.

In carrying out those tasks, the Auditor General provides an opinion on whether the
activities and expenditures of public sector agencies have been authorised by the
Executive and are consistent with executive policy. Therefore, the documentation
evidencing executive authority and policy, will be relevant to the discharge of the Auditor
General’s audit responsibilities. Such documents will obviously include those that record
the decisions and policies of Cabinet.

Section 80 of the FAAA empowers the Auditor General to carry out performance
examinations of the ‘efficiency and effectiveness of departments, statutory authorities or
parts of departments or statutory authorities’. This involves ‘informing Parliament about
the effectiveness of outcomes sought and achieved by government agencies’ (WA OAG,
1994a: 2). Therefore, it is important that the Auditor General knows the detail of, and
understands, the outcomes that are expected by the Executive.

The documents that record the decisions of Cabinet are a basic source for determining the
expectations of the Executive. As a result, those documents are relevant to the Auditor
General’s responsibility to carry out performance examinations.

In Chapter 3 we recommended the introduction of a public register of cabinet decisions.
Because of its public nature, the Auditor General will have access to all recorded decisions
of cabinet. However, the creation of the register of cabinet decisions will only establish a
minimal decision audit trail. We have recommended that the register set out a brief
description of cabinet decisions. Such a brief description will not always be sufficient for
the Auditor General to properly provide opinions on the financial statements of
government agencies nor to properly carry out performance examinations.

The Auditor General must be able to accurately interpret and understand the policies and
decisions of Cabinet. Without a proper understanding of the directions set by Cabinet, the
value to the Parliament of the Auditor General’s opinions and performance examinations
may be questioned.

In fact, the Auditor General is required by s.79 of the FAAA to perform audits ‘in
accordance with auditing standards and practices’. Statement of Auditing Practice AUP 34
states that:

In performing an audit of a financial report, the auditor should have or obtain a
knowledge of the entity sufficient to enable the auditor to identify and understand the
events, transactions and practices that, in the auditor’s judgement, may have a
significant effect on the financial report or on the audit examination or audit report.
(Australian Accounting Research Foundation, 1993: para 6)

Cabinet submissions contain information upon which cabinet policies and decisions are
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made. The Western Australian Cabinet Handbook (WA Ministry of Premier and Cabinet,
1994: 10) states that submissions that are made for the consideration of Cabinet should
contain:

• all relevant information, including the impact on sensitive issues;

• resource and budget implications;

• recommended course of action;

• an outline of options other than those recommended and a summary of reasons for
the preferred option;

• who has been consulted and the degree of acceptance/rejection that has resulted
from the consultation process;

• the urgency of the matter, particularly where legislation is involved;

• background information, including references to previous Cabinet decisions about
or related to previous Cabinet decisions about or related to the matter;

• implications for the FAAA, or other legislation; and

• impact of the submission on small business.

Therefore, cabinet submissions may provide the background and other information
relevant to an understanding of government policies and decisions that is necessary for the
effectiveness of the Auditor General.

The Western Australian Auditor General’s Policy Advisory Committee has noted that the
general auditing standards of the INTOSAI provide that:

By legal provision or convention, the executive should permit reasonable access by
the Auditor General to sensitive information which is necessary and relevant to the
discharge of the Auditor General’s responsibilities. (Auditor General’s Policy
Advisory Committee, 1990: 19)

Finally, the Auditor General of New South Wales, Mr Tony Harris, has said that he should
be entitled to access cabinet documents because they set out financial and economic
analysis of programs (NSW Auditor General, Annual Report 1992-93: II).

As a result, we are of the view that the documents that record the submissions, and
decisions made on those submissions by Cabinet, are relevant to the discharge of the
Auditor General’s role. Therefore, the Auditor General should be entitled to access those
documents. It is relevant to note, by way of analogy, that company auditors have a
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statutory right to access all the ‘accounting records and other records’, including the
minutes of meetings of boards of directors, of private sector companies (Corporations
Law, s.332).

The other documents that are created by cabinet that we have identified, such as the
cabinet agenda and ‘blues’, clearly are not relevant to audit. Accordingly, there is no need
for the Auditor General to have access to those documents.

As we have already stated, cabinet deliberations and documents traditionally are
confidential. Therefore, if the Auditor General, who is required to report to Parliament,
has access to those deliberations and documents, then it may be argued that the
confidentiality may be lost. However, cabinet submissions and decisions only provide the
Auditor General with the information upon which an audit opinion can be based. It does
not necessarily follow that allowing the Auditor General to have access to such
information will result in its disclosure.

As we have noted, the main reasons that are put forward in favour of the confidentiality of
cabinet deliberations and documents are:

• confidentiality ensures that cabinet deliberations do not become subject to criticism
of a premature, ill-informed or misdirected nature;

• there is a need for candour and frankness in the deliberative process of Cabinet;
and

• it is consistent with the convention of collective ministerial responsibility (which
holds that Cabinet and ministers are collectively responsible to parliament, and
through it to the people, for all their actions and that if a minister cannot agree
publicly with the decisions of Cabinet the minister must resign) that Cabinet
deliberations and documents remain confidential.

Auditors General are concerned with the proper implementation by government agencies
of executive policy and decisions. Therefore, the reports of the Auditor General can not be
the source of premature, ill-informed or mis-directed criticisms of the deliberations of
Cabinet.

It is not necessary, for the purposes of audit, for the Auditor General to know the views of
individual ministers that are raised in Cabinet. The Auditor General is only concerned
about being aware of, and having a proper understanding of, Cabinet decisions that result
in administrative action. Therefore, the deliberative processes of Cabinet will remain
unaffected by the work of the Auditor General.

Finally, it could be suggested that to allow the Auditor General access to cabinet
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documents would undermine the convention of collective ministerial responsibility. That
convention holds ministers collectively responsible for, and requires them to publicly
agree with, the decisions and actions of Cabinet as a whole regardless of their own
personal opinions. It underpins the notion that the proceedings of Cabinet should be
confidential. However, allowing the Auditor General access to the submissions to, and the
resulting decisions of, Cabinet will not in any way undermine that convention as it is not
relevant to the proper discharge of the Auditor General’s role to publicly disclose the
views of individual ministers, even if he were to become aware of them.

It is interesting to note that only one Australian state has legislated to deny the Auditor
General access to cabinet documents. Section 36(6) of the Public Finance and Audit Act
1983 (NSW) states in that:

Nothing in this section entitles the Auditor-General, an auditor or a person authorised
by the Auditor-General to have access to a cabinet document that is an exempt
document under the Freedom of Information Act 1989 [NSW].

A clear majority of the audit offices throughout Australia have indicated to us that they
had, as a matter of practice, access to cabinet documents. The audit offices of Western
Australia, Victoria and the Northern Territory all indicated that they were entitled to
access Cabinet documents upon request to cabinet.

In his written submission the Auditor General, Mr Des Pearson, stated that he had
supported the recommendations of the Royal Commission in a letter to the then Premier,
Dr Carmen Lawrence. The Auditor General informed us that Dr Lawrence responded to
that letter as follows:

Requests for Cabinet decisions must be specific as I am not prepared to allow what I
consider a ‘shotgun’ approach to view Cabinet decisions in the hope of finding
something to audit. As for request (sic) to access ‘associated submissions’, this will
need to be considered on a case by case basis depending on the clarity of the decision
itself. Government policy must be taken as a given in any audit and it would be
inappropriate for your office to extend reviews into the Cabinet decision-making
process or assessing the decisions themselves.

For the Auditor General to be substantively independent, there should be an unfettered
right to access all relevant information such as the submissions to, and the decisions of,
Cabinet.

If the Auditor General were guaranteed access to cabinet submissions and decisions,
parliament would know that the Executive’s policy decisions were fully understood by the
Auditor General. That knowledge would in turn increase Parliament’s confidence in the
reports of the Auditor General.

It is important to note that in recommending that the Auditor General be entitled to access
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Cabinet submissions and decisions we are not proposing an extension of the Auditor
General’s mandate. Nor are we proposing that the role of the Auditor General be enlarged
to allow the audit of the deliberative decision making or policy formulating processes of
Cabinet. The Auditor General should only be guaranteed access to cabinet submissions
and decisions for the purpose of the conduct of audits, examinations, investigations or
inquiries of government agencies.

We also recognise that as a result of our recommendation the Auditor General may have
access to sensitive information which should be kept confidential in the public interest.
The Statement of Auditing Standards AUS 1 obliges auditors to ‘respect the confidentiality
of information acquired in the course of their work’ (Australian Accounting Research
Foundation, 1994: para 17).

Of course, situations may arise where the Auditor General wishes to report to Parliament
information that he has obtained from a cabinet submission or decision. That fact has also
apparently been recognised by the Commonwealth Government. The federal Auditor-
General Bill 1994 states that where it would not be in the public interest for the
Commonwealth Auditor-General to report to parliament information that would ‘involve
the disclosure of deliberations or decisions of the Cabinet or of a Committee of the
Cabinet’, that information is required to be report to the Prime Minister, the Finance
Minister and the responsible Minister.

However, as we have stated previously, it is inappropriate for an independent Auditor
General to report to the executive and not to Parliament. We are of the view that where the
executive informs the Auditor General that it would not be in the public interest for certain
information contained in a cabinet submission or decision to be tabled in parliament, the
Auditor General should be required to table a report with the proposed Legislative Council
Standing Committee on Finance and Audit.

As we have previously recommended, the proposed Legislative Council Standing
Committee on Finance and Audit should have appropriate standing orders to decide that
certain reports of the Auditor General containing sensitive information should not be
publicly disclosed. However, where the proposed Legislative Council Standing Committee
on Finance and Audit decides not to disclose a report of the Auditor General its powers to
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follow-up the reports will ensure the accountability of the Government.

Our recommendation is not inconsistent with the decision of the High Court of Australia
in Commonwealth v Northern Land Council (1993) 112 ALR 409.

6.6.5 Recommendations

1. The proposed Auditor General Act should provide that:

(a) the Auditor General has the right of access to cabinet decisions
and related submissions; but

(b) where the executive claims that cabinet documents are subject to
public interest immunity, the Auditor General shall not include that
information in a report to the Parliament but shall report it to the
proposed Legislative Council Standing Committee on Finance and
Audit. The proposed Legislative Council Standing Committee on
Finance and Audit shall determine, ‘in camera’, whether the
information shall be included in a report to be tabled in the
Parliament.
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CHAPTER 7 ELECTORAL SYSTEM OVERVIEW

7.1 SPECIFIED MATTERS 15 AND 16

7.1.1 INTRODUCTION

Specified Matters 15 and 16 of the Commission on Government Act 1994 require us to
inquire into:

The electoral system for representation in the Legislative Council; and

The electoral system for representation in the Legislative Assembly.

In Western Australia, Parliament is at the centre of our system of government and the
heart of representative democracy. Elections are our link to the processes of Parliament
and of government. It is through elections that voters can express a choice about who they
wish to represent them in Parliament and, by extension, in government. As a result, all
actions taken in the public sector can be directly or indirectly linked to Parliament.
Elections are therefore of vital importance to our system of representative government.
When electors vote they grant political power to representatives to act on their behalf.
More specifically, in today’s political system, elections grant power to a political party or
coalition that wins a majority of the seats in the lower house.

7.1.2 REPRESENTATION AND ACCOUNTABILITY

The evolution of parliament has depended upon two central democratic principles. These
are representation and accountability. The former requires that parliament be an institution
formed from representatives elected by and from the people. Throughout Western
Australia’s history opinions about who should participate in elections have varied, but
elections have been the chosen method for the people to make an informed choice about
their representatives.

The principle of accountability requires that representatives in parliament should be
responsible and accountable to those who elected them. The electoral system serves to
keep our representatives aware that the exercise of power must be in accordance with the
wishes of the people they represent; that is, members of parliament must be accountable to
the electorate. Elections also serve as an important check on the abuse of power by
members of parliament and political parties. In the history of the State, the representatives
in the Western Australian Parliament have not always acted in the public interest (WA
Royal Commission, 1992: II 1.1.2). The electoral system provides the opportunity for
voters to judge their representatives’ actions.
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7.1.3 THE DESIGN OF AN ELECTORAL SYSTEM - ENHANCING
PARLIAMENT’S ROLE

Electoral systems can be designed to stress one or more principles of representative
democracy. Some systems such as those based on proportional representation are designed
to represent, as accurately as possible, the range of community opinions. They aim to
ensure that the share of seats won in parliament reflects the share of votes gained by
parties and candidates and to reduce the barriers against the representation of minor
parties. Other systems can be used to generate majorities in parliament even though no
party has gained a majority of votes. In Western Australia this latter effect is achieved
through the use of a majoritarian system of single member districts. This model provides
greater emphasis on district and regional constituency concerns than on the numerical
equivalence of seats to votes. Whatever system we choose it should act as an effective
check on corrupt, illegal and improper behaviour in the public sector.

7.1.4 THE ROLES OF THE HOUSES OF PARLIAMENT

The Western Australian Parliament is bicameral; that is, it comprises two separate houses
with similar powers. These are the Legislative Assembly, where governments are formed,
and the Legislative Council, which can be considered a house of review to scrutinise the
actions of government.

7.1.4.1 Legislative Assembly

The Legislative Assembly is the house where the party or coalition that can maintain
majority support on the floor of the Assembly puts forward its policies and major
legislative initiatives. It is the role of the opposition in the Legislative Assembly to
scrutinise, develop, and put forward alternative ideas to those of the government. Through
this process the government is made accountable in the Legislative Assembly.

A majoritarian electoral system based on single member electoral districts has been the
traditional electoral model for the Legislative Assembly. There are other electoral models
which provide representation and accountability which could be adopted. Whatever
system is chosen, it is important for a balance to be achieved between the electoral
systems of the two houses in a bicameral legislature. The key to more successful electoral
systems for both houses of Parliament, is to find an appropriate balance between
accountability and representation in the design of the electoral system for each house.

7.1.4.2 Legislative Council

Parliament has a central role in scrutinising the activities of government. We believe that
the Legislative Council has a distinctive role to play in achieving public sector
accountability and legislative scrutiny. If the Legislative Council is to act as a house of
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review it is desirable for it to have a different composition to that of the Legislative
Assembly.

Political parties play a vital role in the electoral process by simplifying voter choice and
making it easier for stable governments to be formed. Ensuring accountability is, however,
made more difficult when political parties have a high level of control over their members.
Given the strength and influence of political parties in the lower house, it is important to
examine electoral systems for the upper house which give more opportunities for
minorities to be represented and for party discipline to be reduced. This will help to ensure
that the Legislative Council performs its functions in a less partisan manner than the
Legislative Assembly.

7.1.5 THE ELECTORAL SYSTEM AND CORRUPT, ILLEGAL AND
IMPROPER CONDUCT

The Commission on Government Act 1994 requires us to investigate 24 matters dealing
with public administration in this State and relevant to the prevention of corrupt, illegal or
improper conduct in the public sector. It was put to us that we could not examine the
electoral system as a whole, but only those individual elements that are specifically related
to the prevention of corrupt, illegal and improper conduct in the public sector. We reject
this narrow interpretation. Parliament instructed us to inquire into the electoral systems for
both houses of the Western Australian Parliament. Representation involves many
interwoven themes, concepts and ideas that cannot be separated. We believe there is a
strong link between the prevention of corrupt, illegal and improper behaviour in the public
sector and the electoral system. This view was supported by public submissions to the
Commission from across the political spectrum.

Mr Ron Edwards, a former Australian Labor Party member of the Commonwealth House
of Representatives, claimed that there was a conservative bias inherent in the electoral
system for the Legislative Council:

The consequence of this rural weighting has lead to a conservative tilt to the Legislative
Council. I would submit that the conservative intransigence of the Legislative Council
was in itself partly a cause of the phenomenon known as WA Inc. The then Premier Brian
Burke, determined to achieve his own agenda, sought to bypass the Parliamentary process
because of the likelihood of the legislative program being blocked in the Legislative
Council. I believe that had the record of the Legislative Council been other than so
negative towards the Labor Government then some of the tactics designed to bypass the
Parliament would not have ensued.

The National Party made it clear in its submission, that the 1987 reforms to the electoral
system enhanced the legitimacy and authority of Parliament to act as an accountability
agent. The National Party submitted:
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As a result of the new electoral system giving the Parliament a legitimacy that had not
previously existed, the Parliament was able to develop to a very significant degree the
proper authority (in relation to government) it should always have had.

The Liberal Party submission argued that distortions in the electoral process did not allow
a clear expression of voter choice to be translated into a change of government in the 1989
election. They said:

Majoritarian democracy demands that the starting point of any system be that the party
that wins half the vote wins government. The 1989 election was undemocratic and should
not occur again. The situation contributed to the problems of the WA Inc. era as a
substantial swing voicing disapproval against a government was able to be ignored by the
electoral system and an unpopular minority government installed to power.

Apart from providing legitimacy to the actions of Parliament, the electoral system also
allows voters to make an assessment of the performance of their representatives and the
various political parties. When there have been instances of a lack of accountability and
evidence of corrupt, illegal and improper conduct, the electoral system has been the one
instrument available to the Western Australian people that allows them to judge the
activities of their representatives. A general election offers the people of Western Australia
the opportunity to hold their representatives directly responsible and accountable for their
actions. It permits an assessment of a government’s performance and the activities of the
Parliament as a whole.

The electoral system also offers an opportunity for voters to judge candidates for
Parliament based on the policies which they represent. It allows individuals and parties to
put forward the policies they intend to follow if elected. The promises and policies can be
judged by the people at future elections.

The Electoral Act 1907 sets out procedures for the running of elections. These procedures
provide for electoral administration, the enrolment of voters, issuing of writs for elections,
nominations of candidates and registration of parties. The Act also provides the voting
procedures, the scrutiny of the count, the declaration of the poll and storage of electoral
ballots and papers. It allows for disputes and decisions on returns, voids elections where
there have been illegal practices and provides for an extensive code of electoral behaviour.
Part VII of the Act deals specifically with electoral offences including such matters as
breaches of duty, bribery, undue influence, illegal practices, punishments, gifts, false
statements, deceptive publications, and improper expenditures.

This Report examines these issues in relation to both houses of the Western Australian
Parliament. Chapter 8 examines the electoral history and structure of the Legislative
Assembly and then considers a series of related issues. Chapter 9 then deals with the
electoral system for the Legislative Council in a similar manner.
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CHAPTER 8 THE LEGISLATIVE ASSEMBLY

8.1 HISTORY

8.1.1 SELF-GOVERNMENT AND THE LEGISLATIVE ASSEMBLY

The Legislative Assembly was established in 1890 as the key component for a self-
governing Western Australia. From the establishment of the Colony of Western Australia
in 1829, it had been administered by a Governor with substantial powers granted from
Britain. From 1832, the Governor had been advised by members of a Legislative Council,
but the responsibility for government policy in the Colony remained largely that of the
Governor alone. In 1889 the Legislative Council passed the Constitution Act 1889 which,
when ratified by the British Parliament, gave a substantial number of Western Australians
the right to vote for a new, bicameral Parliament that had power to make laws over most
matters of domestic concern for the Colony.

A reconstituted Legislative Council became the upper house of the new Parliament, the
lower house being the newly created Legislative Assembly. The houses had similar
powers, except the Legislative Council was limited in its ability to initiate legislation
dealing with finance. From the first meeting of the new Parliament in 1890, the Governor
acted on the advice of a government chosen from members of parliament who could
ensure they maintained the support of a majority of members elected to the Legislative
Assembly. The Colony had acquired self-government under a system of responsible
parliamentary government derived from Britain. Under such a system, the Legislative
Assembly can be said to be the house of government since, for a government to remain in
office, it must maintain the support of a majority of members elected to the Assembly.

An examination of the franchise and composition of the two houses suggests they were
designed to represent the interests of two different groups. The Legislative Council was
representative of wealthy landowners. The Legislative Assembly represented a broader
section of the community but still had some property qualifications. When this difference
in franchise and composition is combined with the allocation of powers, there is evidence
that the two houses of the new Western Australian Parliament were to rely on negotiation
and compromise in order to pass legislation. Neither house was specified in the
Constitution as a house of government or a house of review.

The electoral system for the Legislative Assembly created a different system of rules for
the franchise and for candidates, from that of the Legislative Council. Both were biased
toward wealthy, white, male landowners. This excluded many residents of the Colony
from voting or nominating as candidates. The threshold for property qualifications in the
Legislative Assembly was lower than that in the Legislative Council. This allowed
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approximately three times as many people to vote in the Legislative Assembly elections as
for the Legislative Council elections.

Property owners were permitted one vote in each Legislative Assembly district in which
they owned land or dwellings. This meant that some individuals had multiple votes: a
system known as plural voting.

The qualifications for voting in the Legislative Assembly were not as restrictive as those
in the Legislative Council, as the electoral system for the Legislative Assembly was
designed to attract a wider range of voters and candidates. Only men were permitted to
vote and stand as candidates in both houses. Other qualifications included being a British
subject, being a resident of Western Australia for two years, being free of convictions for a
felony, not having been declared bankrupt and not being a member of the clergy.

The first Legislative Assembly had 30 single member districts, six of which were in the
metropolitan area and 24 in the remainder of the State. The method of counting votes
known as first past the post was used. Neither enrolment nor voting was compulsory.

8.1.2 EVOLUTION OF THE LEGISLATIVE ASSEMBLY

8.1.2.1 1890-1901

The mining boom of the 1890s led to a rapid growth in population from 48,500 in 1890 to
180,000 by 1900. This led to an expansion of the Legislative Assembly to ensure those
eligible to vote were adequately represented. The number of members of the Legislative
Assembly increased on three occasions. In 1894 it expanded from 30 to 33 seats, in 1896
to 44, and finally in 1901 to 50. The distribution of seats remained in favour of rural areas
reflecting the higher proportion of population and wealth in country areas of the State. Ten
of the 50 seats were situated in the metropolitan area with the remaining 40 spread
throughout the State. Parliament controlled the process of drawing electoral boundaries.

In 1893 the franchise and candidacy requirements for men were relaxed, adding many new
voters to the rolls. All property qualifications for candidates and voters were abolished,
making the Legislative Assembly more representative of the Colony’s population. The
lower house was no longer the domain of wealthy landowners. This marked a significant
divergence between the two houses of the Western Australian Parliament. They now
clearly represented different interests, as the numerical difference in total enrolments
demonstrates. At the 1894 election the Council had 4,624 electors on its roll, while the
Assembly had 12,884.

Women had to wait until 1899 to receive the vote for Legislative Assembly elections.
They were still ineligible to stand as candidates. The residency requirement for candidates
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was reduced to one year and the system for marking and counting ballots remained
unchanged, as did the voluntary nature of the voting process.

8.1.2.2 1901-1965

The early rapid expansion of the Legislative Assembly’s base of support was followed by
more gradual changes to the electoral system. Changes to the electoral system for the
Legislative Assembly were not always made in conjunction with changes to the electoral
system for the Legislative Council, emphasising the distinctive nature of each house.

In 1901 there were 10 metropolitan seats and 40 country seats. This ratio gradually
changed and in 1929 there were 18 metropolitan seats and 32 country seats. This balance
remained unchanged until 1947.

The most significant changes to the electoral system for the Legislative Assembly
concerned the redistribution of seats. Previously, Parliament retained sole discretion with
regard to drawing the boundaries of Legislative Assembly districts. In 1922, the
responsibility for drawing boundaries was assigned to an independent Commission.
Parliament retained a veto over any proposed boundaries, and it often exercised this
power. In 1923 and 1937, Parliament refused to accept the proposed distributions and
made the alterations themselves.

The situation was resolved in 1947 with the establishment of a three member Commission
which could recommend changes in the distribution of seats for Parliament without
requiring parliamentary approval. Parliamentary involvement in this process was not
completely removed as Parliament retained the power to draw the boundaries for the
northern region of the State.

The period 1901 to 1965 was characterised by the introduction of zones to determine the
number of seats for various areas in the State. In 1929, three zones were prescribed; a
Metropolitan, an Agricultural, and a Mining and Pastoral zone. The number of seats in
each was to be determined according to a ratio set by Parliament at 3:2:1. In 1947, this
ratio became 2:1 with the last two zones being combined.

There were also changes made to the candidacy requirements which were significant. In
1920 women were permitted to stand for election, and in 1921 the first female member of
parliament was elected. The decision to allow women to contest elections was a
simultaneous one for both houses, although other changes to the franchise illustrated the
progressive nature of the electoral system for the Legislative Assembly. In 1904 the
electoral system for the Legislative Assembly was amended to abolish the practice of
plural voting (multiple voting), almost 60 years before this occurred for the Legislative
Council. This changed the favoured position extended to land and property owners in the
electoral system for the Legislative Assembly.
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In 1907 the Legislative Assembly was the first house in Western Australia to replace first
past the post voting with optional preferential voting. Full preferential voting was
introduced in 1911. The introduction of preferential voting meant an end to situations
where the most preferred candidate might remain unelected.

The introduction of compulsory enrolment of voters for the Legislative Assembly in 1919
was designed to further encourage the representative nature of Parliament and the
government. Compulsory enrolment was extended to compulsory voting in 1936 after the
slump in voter turnout between the 1933 referendum poll (which used compulsory voting)
and the 1936 election (which relied on voluntary voting).

By 1965 the Legislative Assembly largely fulfilled the role of being a house of popular
government which represented all residents of the State. There was, however, still
significant weighting of seats towards non-metropolitan areas.

8.1.2.3 1965 to the Present

In 1965 the number of seats in the Legislative Assembly increased from 50 to 51 and was
further increased to 55 in 1975, and 57 in 1981. In 1987, Parliament divided the State into
two zones; metropolitan and the remainder of the State. The division of seats between the
two was 34 metropolitan and 23 non-metropolitan. The changes to the number of seats and
their link with enrolment levels is evident in Figure 8.1.

In 1987, changes were made to ensure redistributions occurred after every second election.
This replaced the 1965 trigger clause which required a redistribution if eight seats deviated
from the quota by plus or minus 20 percent. Under the 1965 method redistributions were
irregular. The 1987 changes established regular updating of the electoral system to
account for changes in the distribution of population. In addition, the power of Parliament
to draw the northern zone boundaries in remote country areas was removed, thereby
ending the ability of members of parliament to directly influence the drawing of
boundaries. In the present electoral system for the Legislative Assembly, the Parliament
retains the right to determine the number of zones and seats but individual boundaries are
drawn by the Electoral Distribution Commissioners.
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At present the electoral system for the Legislative Assembly has identical franchise and
candidacy requirements to those of the Legislative Council. Candidates and voters need to
be 18 years of age, an Australian citizen, free of criminal convictions, correctly enrolled
and a resident of Western Australia for one year. Both houses have arrived at the same
notions of representation and accountability to their respective electorates by different
means and at different times. This reflects the different roles of both houses and the
varying interests they have represented. The history of the electoral system for the
Legislative Assembly in Western Australia can be described as one of an evolution toward
wider representation and greater accountability between electors and those who are
elected.

8.2 THE ELECTORAL SYSTEM FOR THE LEGISLATIVE
ASSEMBLY

8.2.1 CURRENT ROLE AND STRUCTURE

The role of the Legislative Assembly has remained almost unchanged since the
Constitution Act 1889. It is the house of government in the Western Australian Parliament.
A government is formed from the political party or parties which can command the
support of the majority of members in the Legislative Assembly. As the house of
government, the Legislative Assembly is responsible for introducing most legislation. It is
one of two forums where debate on legislation and any other governmental activities can
be undertaken. The Legislative Assembly is also the forum where an alternative
government, the opposition, scrutinises government activity.

The electoral system for the Legislative Assembly has evolved over time to support and
enhance its role as the house of government. It maintains a single member majoritarian
system of representation based on geographically defined electoral districts. Votes are
counted according to the preferential system. Voting and enrolment is compulsory.
Elections are held every four years or sooner if the Legislative Assembly is dissolved by
the Governor at the request of the executive.

Boundaries for the electoral districts for the Legislative Assembly are drawn up by the
Electoral Distribution Commissioners after consultation with the public. They must
include a certain number of enrolled voters (quota) in each electoral district, with an
allowance of plus or minus 15 per cent of the quota. To determine the size of non-
metropolitan electoral districts the number of enrolled electors in this zone is divided by
23. In the metropolitan zone the total number of enrolled electors is divided by 34 to
determine seat size. The boundary between these two zones is defined in the Metropolitan
Region Town Planing Scheme Act 1959.

Political parties are an integral part of the electoral system for the Legislative Assembly.
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They play an important role in the formation of governments and the choice of
representatives by the voters. The results of the 1993 General Election are shown in
Table 8.1.

8.3 ISSUES RELATING TO THE ELECTORAL SYSTEM FOR
THE LEGISLATIVE ASSEMBLY

8.3.1 ROLE OF THE LEGISLATIVE ASSEMBLY

8.3.1.1 Issues for Consideration

The lower house in a bicameral parliament is generally held to be the house from which
the government is drawn. It is in this house that the party or coalition of parties with the
support of a majority of members will form the government. This support must be
maintained throughout the life of the government. The government’s legislative and policy
initiatives are often introduced first into the lower house and the lower house alone has the
power to introduce and amend financial legislation.

Traditionally, the leader of the government and the majority of ministers are drawn from
the Legislative Assembly. This is the house where the opposition presents itself as an
alternative government and where the members of the house may question directly most
members of the ministry. The issue for consideration is whether the Legislative Assembly
should continue to carry out this role as a house of government.

Table 8.1

Western Australia:   Legislative Assembly, 1993 General Election,
Voting Results by Share of Party First Preference Votes and Seats

Liberal ALP National Green AD Ind. Other Total

First
Pref.
Votes

402,402 338,008 48,394 39,300 21,147 16,009 4621800. 911,478

Percentage
Valid
Votes

44.15% 37.08% 5.31% 4.31% 2.32% 1.76% 5.07% 100%

Seats
26 24 6 0 0 100.00% 0 57

Percentage
Seats 45.61% 42.11% 10.53% 0% 0% 1.75% 0% 100%

Note:  Not all parties ran candidates in all seats at the 1993 General Election.
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There are alternative models which establish government in a different manner. The
United States model separates the executive from the legislature. There is also the model,
used mostly in continental Europe, where governments are formed from grand coalitions
and multi-party executives are appointed. These models could be considered for
replacement of the present system. Political power in these alternative models is generally
more diffuse than in the Westminster model where the executive of the day wields great
power.

8.3.1.2 Actions to Date

No proposals to change the role of the Legislative Assembly have been carried forward
since the Western Australian Royal Commission into Commercial Activities of
Government and Other Matters (Royal Commission).

8.3.1.3 Public Submissions

The submissions received by the Commission concerning the role of the Legislative
Assembly were unanimous in declaring that the primary function of the chamber should
be the house of government. This was succinctly expressed by the Liberal Party:

... the perceived role of the LA [Legislative Assembly] is to provide a forum of
representation for all citizenry and to allow electors to have a real choice as to the party
that ultimately rules as a government.

8.3.1.4 Analysis

There are, however, merits in some of the alternative roles for the Legislative Assembly
but they must be considered in conjunction with the public support for the existing role. In
a bicameral Westminster system there must be one house which supports the government.
The United States model of the separation of powers removes this role from the
legislature. In Western Australia any change to the fundamental structure of government
from the existing model would require very substantial constitutional change.

Since the beginning of responsible government in 1890, the Legislative Assembly has
successfully performed the role of house of government. We see no compelling reason
why fundamental constitutional change should take place as far as the role of the
Legislative Assembly is concerned. The present role of the Legislative Assembly enables
the people of Western Australia, through their representatives and at elections, to judge the
government and all members of the Legislative Assembly.

8.3.1.5 Recommendation

1. The Legislative Assembly should continue in its role as the house of
government in Western Australia.
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8.3.2 PROPORTIONAL REPRESENTATION ELECTORAL SYSTEMS

8.3.2.1 Issues for Consideration

Proportional representation is a system of voting designed to produce a result which
reflects in a representative assembly, as accurately as possible, the proportionate support
given to parties or groups of candidates by the electorate. Proportional representation must
be based on multi-member electoral districts with either the whole state as a single district
(as in the Senate, and the South Australian and New South Wales Legislative Councils), or
as sub-state electoral districts (as in the Tasmanian House of Assembly and the Western
Australian Legislative Council). If proportional representation is used for the Legislative
Assembly it may increase the opportunity for minority representation and may reduce the
likelihood of governments commanding stable partisan majorities in the house.

8.3.2.2 Actions to Date

No proposals to adopt proportional representation have been carried forward since the
Royal Commission.

8.3.2.3 Public Submissions

Numerous submissions were received by the Commission advocating some form of
proportional representation to be used in one of the houses of the Western Australian
Parliament. Mr Alan Lloyd was in favour of proportional representation:

I believe that proportional voting is the fairest system because it gives minorities the
chance for representation and a chance to contribute towards better government.

Mr John Fleeton, at the public seminar in Mandurah, argued in favour of proportional
representation in the Legislative Assembly because of the positive effect that it would
have on minor parties:

I would like to see proportionate representation in the Assembly because that again would
be the positive act of trying to encourage minor parties ...

The Australian Democrats took the point concerning the representation of minorities
further when advocating the introduction of proportional representation to the Legislative
Assembly:

A broad representation of interests in Parliament (ie proportional representation) is more
likely to lead to more accountable, more responsible, and more responsive government,
than a narrow representation of interests will.

The major fear of those who opposed the introduction of proportional representation to the
Legislative Assembly was the possibility of a minority holding a majority to ransom. Hon.
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David Smith MLA argued in the public seminar in Bunbury that this was not conducive to
stable and effective government. Proportional representation was, therefore, not
appropriate for the house of government:

With proportional representation in my view you are switching from ensuring that the
views of minorities are heard to quite often having the tyranny of the minority, where
those who attract very small percentages of the vote are able to control the decisions of
the Parliament as a whole and because if you can get the support of the minorities you
can often if you like outweigh the majority party in the Parliament fairly easily.

8.3.2.4 Analysis

The advantage of any proportional representation system is that it creates a parliament
which is an accurate reflection of public support for all political parties on polling day.
This is achieved by ensuring that the number of seats won by each party is proportional to
the number of votes that each party receives. This allows minor parties and independents,
with broad rather than geographically concentrated support, to gain representation. The
result is a more accurate reflection of the voters’ wishes, as political parties are more
likely to receive the proportion of seats to which they are entitled. The interests and ideas
represented in any house chosen by proportional representation are likely to be more
diversified than under a majoritarian system.

The principal argument against the use of proportional representation to elect the house of
government is that it creates unstable governments. Support for the two major parties is
often evenly divided and minor party and independent candidates capture a small but
significant percentage of the vote. Proportional representation makes it difficult for a
major party to command an absolute majority of seats. One of the major parties may have
to form a coalition with one or more minor parties to form a government. Parliamentary
majorities cannot be taken for granted, and often the policies of junior coalition partners
can take precedence over the policies of the senior partner in order to maintain the
coalition. This may produce shifting coalitions and may lead to more frequent elections.

The introduction of proportional representation to the electoral system for the Legislative
Assembly would detract from the role of that house as the house of government as it has
come to be regarded in this State. Such a system also weakens the constituency basis of
representation which plays a valuable role in the governmental process.

8.3.2.5 Recommendation

1. Parliament should not adopt a system of proportional representation for
the election of members to the Legislative Assembly.
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8.3.3 MIXED MEMBER SYSTEMS

8.3.3.1 Issues for Consideration

The Mixed Member Proportional representation system is a combination of majoritarian
and proportional systems. Under this model half of the representatives are elected using
single member electoral districts while the other half are elected from party lists according
to a list system of proportional representation. Consequently, each voter must cast two
votes on polling day. The first is for a candidate in the local constituency seat which is
carried out in the same manner as first past the post voting, while the second vote is for a
particular party. Such a system is in use for the German national elections and has been
adopted for the New Zealand Parliament.

The results for the single member electoral districts are determined first and then
compared with the number of seats to which each party is entitled according to the
percentage of votes received under the list system. Additional seats are allocated to parties
so that the total number of seats each party has is directly proportional to the percentage of
votes gained. If a party receives 55 per cent of the list vote, it receives 55 per cent of the
total seats in the house. (Note: there is a minimum threshold of four per cent of the total
vote.) By this method half of the seats of the Legislative Assembly would be elected by
the majoritarian method and the other half allocated by the list method to adjust the
percentage of votes a party receives on its list vote to the total percentage of seats it gains.

8.3.3.2 Actions to Date

No proposals to adopt Mixed Member Proportional representation have been carried
forward since the Royal Commission.

8.3.3.3 Public Submissions

Although Mixed Member Proportional representation was not a major subject in the
submissions received, debate over the issue was polarised. Hon. Alannah MacTiernan
MLC argued strongly in favour of its introduction:

I believe that this system of mixed member proportional voting offers the prospect of the
most fair and effective representation for state Parliaments - it offers opportunities for
smaller parties while ensuring that there is substantial blocks of votes to provide some
stability and thus avoid fragmentation witnessed for example in Italy. The system has
worked well in German State Parliaments - providing stability without the ‘winner take
all’ result we have with traditional single-member constituency houses.

Those opposing the introduction of this system argued that it was unnecessary in a
bicameral system of government, as two houses could carry out the functions that a Mixed
Member Proportional representation provides. In the public seminar in Perth, Associate
Professor David Black of Curtin University spoke out against its introduction:



286

Chapter 8
The Legislative Assembly

In a place like New Zealand where you only have one house or in Germany where the
upper house really performs a different role, that system [MMP] actually gives you the
chance [to elect minor parties], but we don’t need to do that it seems to me because the
two houses mean that we can get that balance by having one in one house and one in the
other.

At the Derby public seminar, Mr Jim Anderson questioned how effectively such a system
could work in Western Australia given this State’s geography and dispersed population:

... the question of how it could be applied in a State such as W.A. where you have got the
big proportion of the population in the metropolitan area or in the south-west as against
up here and in the Pilbara.

The most compelling argument against the introduction of a Mixed Member Proportional
representation system was the fear that many electors have concerning the granting of too
much power over the electoral process to political parties. Mr Dexter Davies expressed
this concern:

A single member electorate system gives each elector a local MP which creates the
opportunity for greater accountability by the MP to his constituents than would be the
case under a proportional representation or a mixed member proportional system in
which the MP is more accountable to the central executive of his party.

8.3.3.4 Analysis

The Mixed Member Proportional representation system can enhance the opportunity for
independents and minority party candidates to gain representation. The method also
combines the advantages of a majoritarian system by allowing representation for the
individual on a geographic constituency basis and providing the opportunity for
representation of minorities. The Mixed Member Proportional representation system
ensures a proportional result, producing a number of seats equivalent to the number of
votes received.

These qualities must be offset against the weaknesses of the Mixed Member Proportional
representation system. A large number of members would be needed to ensure that the
system was adequately proportional. This is the only means of guaranteeing that minor
parties and independents gain effective representation. In Western Australia, based upon
the 1993 General Election results, in excess of one hundred members would be required to
enable all of the parties who achieved the vote threshold (in this case, a two per cent vote
required to gain a seat) to receive a similar percentage of seats to the percentage of votes
that were cast in their favour. Such a large increase in the number of members in the lower
house would not be acceptable. The necessary increase is illustrated in Table 8.2.
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Note: The maximum number of seats that would be required for a Mixed Member Proportional
representation system if it were in place in Western Australia is 113. This figure was calculated by
extrapolating the percentage of votes received and number of seats won for the party which had the
greatest differential between the two percentages expressed in the above table. The number of seats
that are allocated in this model is only 107. This is because a substantial proportion of the political
parties, candidates and groups competing in the election either failed to achieve the necessary
minimum quota or failed to have a candidate elected in a single member electoral system. Thus there
are six seats, as well as approximately four per cent of the vote, unallocated.

A disadvantage of the Mixed Member Proportional representation system is that it
increases the control that the political parties have over the electoral process. The political
parties determine the rank order of the candidates for the list system, as well as controlling
the preselection battles for the candidates for the constituency seats. As a result, many
major party candidates are guaranteed election well before the ballots have been cast
simply by virtue of being placed high in the party list on the ballot paper. This occurs
because the major parties can expect to command a guaranteed minimum share of the
vote. This means that control of the election of such candidates is largely removed from
the hands of the voters by Mixed Member Proportional representation.

There are two principal arguments against the introduction of a Mixed Member
Proportional representation system. At the public seminars there was an overwhelmingly
negative response to the suggestion of large increases to the number of members of
parliament. We have recognised these concerns. The Mixed Member Proportional system
also results in greater control of the electoral process by political parties. They have the
opportunity to influence distribution of preferences in the party list votes and the

Table 8.2

Western Australia:  Hypothetical Mixed Member Proportional Voting Outcome
1993 General Election for the Legislative Assembly

Liberal ALP National Green AD Ind. Other Total

Valid
Votes

402,402 338,008 48,394 39,300 21,147 16,009 46,218 911,478

Percentage
Valid
Votes

44.10% 37.10% 5.30% 4.30% 2.30% 1.80% 5.10% 100%

Seats
Won

26 24 6 0 0 1 0 57

Percentage
Seats
Won

45.60% 42.10% 10.50% 0% 0% 1.80% 0% 100%

Total
Seats
Required

50 42 6 5 3 2 0
108

(113)
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preselection of candidates for the single member constituency votes. While we believe that
political parties play an important role in the electoral system, a Mixed Member
Proportional representation system would, in our view, result in an undesirable increase in
the influence of political parties.

8.3.3.5 Recommendation

1. Parliament should not adopt a Mixed Member Proportional
representation system for the election of members to the Legislative
Assembly.

8.3.4 RETENTION OF CURRENT SINGLE MEMBER ELECTORAL
DISTRICTS

8.3.4.1 Issues for Consideration

A majoritarian electoral system is designed to favour parties with a plurality of the vote to
produce a majority of seats. Such a system relies on members being chosen from single
member districts covering specific geographic regions. In a parliamentary system, an
election is conducted for each of these districts whenever a general election is declared
and the political party or coalition which wins the majority of the single member district
seats in the house forms a government.

A successful candidate becomes the representative for all the electors in a particular
district. The member is returned for the life of the parliament. Should the member die or
resign prior to the end of the term, a by-election is conducted for that specific single
member district. The procedures for a by-election are identical to those for a general
election, except a result is required from only the single member district in question.

The parliaments of most states and territories in Australia, as well as the Commonwealth
Parliament, use a system of single member districts for their lower houses. Only Tasmania
and the Australian Capital Territory use a multi-member district system which is discussed
later in this Report.

8.3.4.2 Actions to Date

No proposals to remove single member electoral districts have been carried forward since
the Royal Commission.

8.3.4.3 Public Submissions

There are several options for the electoral system for the Legislative Assembly. The
general opinion of the submissions received was, however, to retain the present single
member electoral district system. At the Merredin public seminar, Mr Ron Aitkenhead
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spoke in favour of the use of single member electoral districts as he felt they were a useful
accountability mechanism:

Single-member electorates, I think for the lower house, are essential on the basis of
accountability ...

At the Geraldton public seminar, Mr Gary Evershed advocated retaining the present
electoral system for the two houses of the Western Australian Parliament. He considered
that for the two houses to carry out their roles more effectively it may be necessary to
restructure their numbers:

... we need to amend or reform the system so the lower house becomes the house of
government and the upper house becomes the house of review. That may need to expand
the number of people in the lower house, so you have got a bigger pool of people to draw
from, so you have got a confident executive government and it may even mean reducing
the upper house so it’s a smaller representation in terms of numbers but its function is
more to oversee what happens in the lower house and to act as a proper house of review .

Mr Robbie Beaton, at the Merredin public seminar, was another who favoured retaining
single member electoral districts in the Legislative Assembly, as well as increasing the
number of members there:

I actually think that there is a need for an increase of politicians in Western Australia ... I
think that if we are going to have a diverse group of politicians we probably do need to
set the maximum size of an electorate ... I think that that increases your chance of getting
that diverse Parliament full of very different people, whereas if you are reducing the
number you are giving more power to less people, and I don’t think that that’s a good
thing.

8.3.4.4 Analysis

Majoritarian electoral systems tend to promote stable government by over representing the
larger parties. As a result, the larger political parties will dominate the electoral process
and win most of the seats. Minor parties and independent candidates are only elected when
they are able to concentrate their votes in a small number of electoral districts and win an
individual electoral district contest.

Once a political party or coalition is able to form a government, and provided its majority
is not eroded through by-elections and defections, the government is able to dominate the
house and have all of its legislation passed. But a single party government has the
potential to reduce parliament’s ability to keep a check upon abuses of power. This
jeopardises the accountability link between parliament and the voters.

Single member district systems do not necessarily translate a party’s share of the valid
votes into an identical share of the seats in the house. Major parties will generally gain a
higher percentage of the seats than their share of the total vote. Minority groups are often
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unable to gain a percentage of the seats commensurate with their share of the votes cast.
This situation leaves many electors unrepresented as those who cast a vote for a minor
party or independent candidate are not likely to be represented by their chosen candidate
in a house which uses single member electoral districts. The domination of an electoral
system by two major political parties limits policy options during elections and in
parliament after elections. With minor parties and independents often failing to gain
representation, policy choice becomes polarised between two alternatives. A full interplay
of ideas and different opinions is not possible because such views are not represented.

Supporters of single member districts argue that the system allows for greater stability of
government by producing majorities of seats. Single member systems achieve this by
encouraging the representation of the major parties in the political system. These parties,
usually two or three in number, tend to win almost all of the seats. It is likely that one
party or a tight coalition of parties will win a majority of the seats in the house.

The second argument in favour of single member electoral districts is that electors in each
district have a local member of parliament. This member represents their geographic area,
which should allow the member to be responsive to the wishes and concerns of their
electors. Members who represent single member districts are seen to have a much greater
role as a constituency representative than do members elected under a proportional
representation system.

A further positive feature of majoritarian electoral systems, is the simplicity of the voting
systems used. Whether full, optional preferential or first past the post voting is used the
procedures and vote counting mechanisms are relatively simple and easily understood.
This in turn provides for speedy and efficient counting of the ballots and a government can
usually be formed soon after the election.

The current electoral system for the Legislative Assembly performs well in a number of
areas. Single member electoral districts generally facilitate the election of candidates from
the major parties. The over representation of these parties often results in a party, or
coalition of parties, having a clear majority of members in the Legislative Assembly. The
electoral system for the Legislative Assembly has adequately represented majority
preferences. When there has been general community support for a change of government
the electoral system has generally ensured that the composition of the Parliament has
reflected this change.

Some of the disadvantages of the majoritarian system for the Legislative Assembly could
be offset by maintaining an electoral system for the Legislative Council which allows for
the representation of minorities. This would introduce an increased element of negotiation,
compromise and openness into the parliamentary process.



 291

Commission on Government Report No. 1
August 1995

8.3.4.5 Recommendation

1. The system of single member electoral districts should continue to be
used for the election of members to the Legislative Assembly.

8.3.5 MALAPPORTIONMENT/WEIGHTING OF ELECTORAL DISTRICTS

8.3.5.1 Issues for Consideration

The two most important democratic principles of parliament are representation of the
people and accountability to the people. An electoral system is the mechanism designed to
achieve representation and accountability. Weighting an electoral system is one way in
which the electoral system can be used to favour a particular group. Weighting can take
the form of allocating a number of seats to minority groups, such as in New Zealand
where specific seats are allocated to the Maori people. More commonly, weighting refers
to the allocation of markedly unequal numbers of electors to different electoral districts.

The range of possibilities for determining the relative composition of electoral districts
are:

• the absolute equality of population numbers as far as practicable for all electoral
districts: this is used for the United States House of Representatives;

• relative equality in the number of electors in electoral districts with some justifiable
deviations in voter numbers in electoral districts for more effective parliamentary
representation;

• deviations in the number of voters in electoral districts for constitutional and
historical reasons; and

• the weighting of electoral districts for the purposes of political advantage.

The development of electoral systems in British Commonwealth countries have tended to
follow the model of relative equality of electoral districts. In 1975, the McKinlay case
(Attorney-General Australia (Ex rel. McKinlay) v Commonwealth of Australia (1975), 135
CLR 1) in Australia, and in more recent years in other judicial decisions in Canada and the
United Kingdom, superior courts have favoured electoral systems which allow some
deviation from absolute equality, where such deviations can be justified. Supporters of
absolute equality of the numbers of electors in a district, use the principle that all people
are equal under the law. They also consider that any movement from absolute equality is
unjustifiable on any grounds.
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In a majoritarian, single member electoral system, most members of parliament have the
dual role of providing constituency services and forming part of a party system. Weighting
allows the drawing of electoral boundaries to provide a greater service for some
geographic constituencies at the expense of others. Weighting an electoral system may
also favour one or more political parties and lead to over representation of some parties in
the parliament. The net effect will depend on the geographical concentration of a
particular party’s votes in the districts which are favoured by weighting.

Western Australia is not hampered by historic or constitutional limitations on its electoral
boundaries, such as those that occur in the United Kingdom and Commonwealth
Parliaments. Wales, Scotland and Northern Ireland are over represented in the House of
Commons and Tasmania has a constitutional guarantee of a minimum of five seats in the
House of Representatives. The people of Western Australia are free to choose the electoral
system that is best for the State. The history of the Legislative Assembly and its structure
and changes have been detailed in 8.1. The electoral system has evolved from a bias
towards the wealthy and landowners, to one of universal suffrage. Nonetheless, weighting
of electoral districts towards the non-metropolitan zone is still a major feature of the
system. In 1904, 64 per cent of electors lived in the country and had 76 per cent of the
total Legislative Assembly seats. In 1994, 26 per cent of electors lived in the country and
had 40 per cent of the seats. The effect of the 1987 amendments to the Electoral Act 1907
has been to create electoral districts within the metropolitan area of approximately 23,000
plus or minus 15 per cent per electoral district, and in the non-metropolitan area at 12,000
plus or minus 15 per cent. While there is relative equality within the two zones, there is
little equality between the two zones.

The critical issue is whether electoral districts in the metropolitan area should contain the
same number of voters as those electoral districts that are outside the metropolitan area. If
the present level of malapportionment continues, non-metropolitan voters will have about
twice the voting power of those in the Perth metropolitan area. If vote weighting is
removed, the voting power of all Western Australians will be equal, but a smaller
proportion of the members of the Legislative Assembly than at present will be chosen
from the non-metropolitan areas of the State.

8.3.5.2 Actions to Date

No proposals to change malapportionment in the Legislative Assembly have been carried
forward since the Royal Commission. We are aware, however, that a challenge to the
State’s electoral system will be heard in the High Court in September 1995.

8.3.5.3 Public Submissions

The issue of malapportionment in the Legislative Assembly received more comment than
any other issue considered by us. Submissions ranged from those firmly in favour of the
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retention of the present system through to those who favour absolute equality in the size of
electoral districts without any consideration of other factors.

Submissions were received from many country Western Australians arguing that the
wealth that was generated by such areas demanded some form of acknowledgment by way
of representation. Mr Don Rawlston, at the Geraldton public seminar, was one who argued
along these lines:

About 28 per cent of the State’s population generates about 80 per cent of its wealth ... If
you believe in the numbers game alone, then one or two blocks of flats in Balga would
outvote the entire Murchison and that would be totally unfair as far as the Murchison is
concerned and the contribution they make to the welfare of this State, and I think that
needs to be taken into consideration in your deliberations.

At a Karratha public seminar, Mr Paul Ausburn argued over the services that would be
lost by the wealth-producing regions of the State if weighting was abolished:

We find it hard enough up here in Pilbara to get a lot of services back to the part of
Western Australia that provides most of the wealth. I think that would diminish even
more if we went over to one to one.

It was also argued that the removal of weighting from non-metropolitan electoral districts
would lead to a dominance by metropolitan interests in the Parliament. This, it was
claimed, would lead to rural interests being ignored and services to country areas being
further reduced. Mr Rick Beatty, at the Collie public seminar was one to make this point.
Mr Alan Mountford took the argument over the loss of services further when he said:

Once you lose your paid lobbyist for whatever electorate and you end up with more just
in Perth or the metropolitan areas, you can’t argue the per capita cost of any services, be
it education, medical, or just the social infrastructure.

At the same public seminar, Mr Peter Piavanini argued that over representation of non-
metropolitan areas had done little in the past to redress the problems experienced outside
of the metropolitan area:

... as far as I am concerned, I don’t believe that the ... weighted vote has done anything for
remote Western Australians, although I see problems in changing it.

Hon. Hendy Cowan MLA argued that it was ridiculous to propose the removal of rural
weighting (ie the introduction of one vote one value) because, in his view, the concept had
already been overwhelmingly rejected by the electorate in the 1988 Commonwealth
Referendum.

The National Party contended that while arguments for equal sized constituencies may be
strong in theory, in practice there are important reasons why variations can be justified:
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Responsible vote weighting should apply to areas of the State that are rural, remote or
sparsely settled. The severe malapportionments of the past were eliminated by the 1987
electoral reform legislation.

Mr Ron Edwards put the case against malapportionment by arguing that although
weighting may once have been necessary, circumstances had altered in modern times:

At one time when communications were at a less sophisticated level one could make a
case for difference’s in electoral size in country areas to allow members to better serve
them. Nowadays, with modern efficient communications facilities like mobile telephones,
facsimile machines and more efficient transport the case is no longer convincing.

Dr Geoff Gallop MLA agreed, and advanced the argument at a more theoretical level:

Equality of influence between the interests associated with various regions is said to be
more important than a simple representation of the people.

There was, however, a compromise discussed in several submissions. Mr and Mrs Dom
and Roseline Cuscuna wrote:

While the concept of ‘one vote, one value’ should be the basis for democratic government
in most circumstances, we consider the state’s unique characteristics in terms of its sheer
size and sparseness of population in non-metropolitan regions provides valid reasons for
allowing variations to the concept to cater for these regions.

We believe that the interests of rural and regional parts of the state need special
consideration and different size electorates should be allowed.

Stressing that the first role of a member of parliament should be constituency
representation, the Liberal Party argued that weighting concepts should only be applied
after considerations of the actual situation:

The principle of equality of representation is not an absolute value. The Liberal Party
believes that ‘one vote one value’ should never be pursued as an absolute but must be
considered in factual context. The Liberal Party believes that the most important conduit
to government is the personal contact between constituent and representative member.

Mr Tony Overheu voiced this same concern at the Esperance public seminar:

I think the issue is that it really requires an equal standard of representation and not a
numerical standard of representation and the true meaning of one vote one value must
really be determined in the whole lot of other factors that impinge on the quality of
representation that a member can give.

Ms Cheryl Hazzell, in Karratha, argued for rural weighting on the grounds of remoteness
and diversity:
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... we are sparsely populated and there is a diverse community within the sparsely
populated areas and we need representation to represent that diversity. I think if we
reduce the number of seats, then adequate representation for isolated communities would
be severely damaged.

However, Mr Peter Mathie attacked this position on the basis of diversity:

I think that country areas are made up of a diversity of people as are cities, so I don’t
really see why we need to have a greater weighting in the Parliament than anyone else. So
I stand by one vote one value.

The manageability of the present Legislative Assembly electoral districts, and changes that
would be caused if the principle of one vote one value were applied, were discussed by Ms
Val Hawks:

Country Members spend so much time going to outlying parts of their constituency as
opposed to constituents coming to them and this limits the time available for electorate
officers to discuss correspondence, constituent concerns, local issues and to finalise
appointments and compare diaries. This places a great deal of pressure on the Member
and the electorate officer and I fail to see how we could possibly cope with a much larger
electorate.

However, at the public seminar in Perth, Ms Roma Strahan argued that debates over
perceived remoteness were irrelevant and that it was the provision of services that was the
key point:

... the day that we have equal services I believe then we can have an equal vote.

Dr Geoff Gallop MLA opposed this position in his submission by arguing that there were
other means through which inequality could be redressed:

It is for the properly elected representatives of the community to decide whether or not
and in what areas country people ought to be compensated for the facts of distance and
isolation which they experience. To compensate via malapportionment is an illegitimate
method within a democratic system as it creates different classes of citizen.

The Australian Democrats put this point simply when they wrote:

Malapportionment is fundamentally undemocratic as a means of redressing inequality.

Rather than redressing any inequalities through a weighting of the vote, Mr Ian
McAndrew offered an alternative solution:

With the removal of rural weighting the non-metropolitan seats would be larger, so in
some cases it may be appropriate to compensate by funding two electorate offices in
different towns. Parliamentary allowances could be used as a means of compensating for
the greater travel involved in a larger electorate.
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Mr Brad Snell, at a Karratha public seminar, also advocated an increase in the resourcing
of country members of parliament:

Also I think that overall - even though we would probably be disadvantaged in the north
and we would lose a seat or two from our area, what is now the Mining and Pastoral
Region - if the seats are a bit smaller and they get more electoral support in their
electorates, like having more electoral staff or whatever. I think those disadvantages
could probably be overcome.

Ms Val Hawks followed up this argument with first hand experience:

The workload in my office [electorate office for the Member for Collie] is such that, in
order to provide the appropriate level of service, additional assistance has been
imperative.

However, in Bunbury, Mr Rod Grist claimed that it was important that electors still have
the opportunity to deal directly with their local member:

People don’t want to talk to the staff. They want to talk to the politician. Most of us have
been in a politician’s office at some stage but how often are they there? For the people
out in the rural areas, to be able to get to your politician is very, very important.

Mr Larry Graham MLA reflected the views of several submissions when he said:

Currently my electorate is the size of Victoria. It’s really academic to me whether it goes
out to become the size of New South Wales, as it does in the current boundaries that are
drawn up.

8.3.5.4 Analysis

The two arguments in apportioning electoral districts are those of absolute equality of
voting power versus relative equality of voting power.

The situation in the United States House of Representative’s elections is that deviations in
the populations of electoral districts be as low as practicable. Supreme Court decisions in
the United States have caused electoral districts to be drawn on the basis of strict equality
of population. The terminology for numerically equal size electoral districts in the United
States is one vote one person.

In Australia the term one vote one value is used. It differs from the American terminology
because it refers to the number of voters in a district rather than the population of a
district. The terminology refers in most cases to electoral districts being within plus or
minus 10 per cent of a quota based on the average number of electors per district. Some
variation is allowed from the quota based on matters specified in electoral laws such as
community of interest, communications, remoteness and population changes.
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One vote one value as generally applied in Australia allows some justifiable movement
from the absolute numerical equality of electoral districts. One vote one person, as
interpreted by American courts, results in districts of strict population equality.

The arguments for weighting of electoral districts are:

• weighting allows for greater constituency representation for groups that genuinely
need it;

• it is difficult for members of parliament to service large and remote electorates;

• communities of interest should be grouped for consistency and represented as a
group;

• physical features and municipal boundaries are important considerations in drawing
boundaries;

• minority groups may require special representation;

• if electoral districts are of a similar numerical size, then the metropolitan vote would
swamp the non-metropolitan vote;

• perceived extra wealth generation in non-metropolitan regions should attract extra
voting power; and

• the 1988 Commonwealth Referendum question ‘to alter the Constitution to provide
for fair and democratic parliamentary elections throughout Australia’ was rejected
by the Western Australian voters.

The first five arguments have been supported in a qualified manner by superior court
decisions in Australia and Canada. The McKinlay case was based on the Commonwealth
electoral legislation which required boundaries be drawn to include factors such as
community of interest, means of communication and travel, distribution of population and
geographical features, but remain within plus or minus 10 per cent of an average quota of
all district sizes.

The High Court in McKinlay found that the electoral legislation was not inconsistent with
s.24 of the Commonwealth of Australia Constitution Act 1900  (Australian Constitution)
which provides ‘the House of Representatives shall be composed of members chosen
directly by the people of the Commonwealth.’ It was further found that there is no
universal principle that electoral districts should be numerically equal. However, if seats
are grossly disproportional then a point will be reached where it could be construed that
the Parliament is not composed of members directly chosen by the people.
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In the McKinlay case and in Nationwide News Pty Ltd v Wills (1992) 108 ALR 681, it was
found that without relative equality of electoral divisions, the voter would be deprived of
an equal share in political power which is central to constitutional principles.

The Canadian Superior Court decisions in Dixon v British Columbia (Attorney General)
59 DLR (4th) 247, and Reference re: Provincial Electoral Boundaries (Carter case) SCC
[1991] SWWR 1 support the concept of relative equality. In a recent judgement Reference
re: Electoral Boundaries Commission Act  (Sask.) (1991) 81 DLR (4th), 16, the Canadian
Supreme Court stated that:

the purpose of the right to vote ... is not equality of voting power per se, but the right to
‘effective representation’. Parity of voting power is of prime importance but is only one
factor to be taken into account in ensuring effective representation. The value of a
citizen’s vote should not be unduly diluted, but absolute parity is impossible and in some
circumstances undesirable and [un]justified. Factors such as geography, community,
history, community interest and minority representation can be taken into account to
ensure that our legislative assemblies effectively represent the diversity of our social
mosaic. Beyond this, the dilution of one citizen’s vote as compared to another’s should
not be accepted.

Australian and Canadian history, together with other British Commonwealth experience,
suggests that the object of the right to vote was not to enshrine voter equality but rather to
guarantee effective representation. The practical problems of representing vast sparsely
populated geographical areas suggests that deviations from strict numerical equality may
be necessary in Australia.

The final three arguments in favour of weighting are less compelling and are not
supported by legal precedent. The notion of metropolitan votes and country votes is
divisive. In Reference re: Electoral Boundaries Commission Act (Sask) (1991) 78 DLR
(4th) 449, the Saskatchewan Court of Appeal neatly summarised, at page 479, the rural
versus metropolitan vote argument:

Representative democratic government should neither be, nor be seen to be, a fight
between the rural and urban interests. We have no evidence that members of the
legislature from ‘rural’ areas are insensitive to concerns and community interests of urban
or northern people. Likewise we have no evidence that ‘urban’ members of the
Legislative Assembly are insensitive to concerns and community interests of rural or
northern people ...

It is true that in Saskatchewan today, the interests of those residing in rural constituencies
are varied and broad; but so too are the interests of people living in urban constituencies.
And the cultural, political, economic, social and other interests of the citizens of southern
Saskatchewan do not much differ.

Furthermore, strong links exist between rural and city interests in this province. Quite
apart from significant interrelated economic interests, we recognise that people in rural
and urban Saskatchewan have strong ties with one another. Most city residents have rural



 299

Commission on Government Report No. 1
August 1995

‘roots’ and still maintain strong rural ties. Likewise, many rural residents have strong ties
with the cities - that is where their children go for advanced education and training as
well as employment.

The argument that votes should be related to wealth is both undemocratic and unworkable.
In a representative democracy, parliament represents people not wealth. The argument that
certain groups in society produce the wealth of a nation so they should have a privileged
say in government decision making is no longer persuasive to the electorate at large.

The claim by the National Party that the people of Western Australia have rejected the
concept of numerically equal electoral districts is inaccurate. The 1988 Commonwealth
Referendum related only to proposed changes to the Commonwealth Constitution, which
if passed would have limited State legislation on electoral laws and the ability of a State to
change those laws.

The arguments against the weighting of electoral districts are:

• votes belong to people, not wealth; and

• all persons are equal under the law and should have votes of equal weight.

This argument is supported by judicial precedent in the United States. In the United States
Supreme Court Reynolds v Sims (1964) 377 US 533, Warren J. stated:

[T]he fundamental principle of representative government in this country is one of equal
representation for equal numbers of people without regard to race, sex, economic status
or place of residence within a State.

Supreme Court cases in the United States since Reynolds v Sims have caused electoral
districts to develop on the basis of strict numerical population equality. Equality of
population is chosen in the United States rather than equal numbers of voters where,
because enrolment is not compulsory, there is difficulty in determining the number of
eligible voters. In Australia, one vote one value has been interpreted as allowing some
justifiable movement from a strict model of absolute district size equality, while the
American concept does not.

The supporters of an absolute equality of electoral district size use the following
arguments to refute the claims of those who want electoral weighting:

• problems of remote and large geographical regions can be overcome by better
communication and administrative support;

• considerations of community of interest are difficult to define;
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• minority groups should be compensated by general governmental policy, not by the
granting of additional voting power;

• parties that are geographically concentrated in a region with a substantial number of
seats with smaller enrolments, will win a higher proportion of seats than is suggested
by the percentage of votes which they receive; and

• all Australian states have difficulties of geography and remoteness. No other state
now divides its electoral districts into metropolitan and non-metropolitan regions to
form their lower house.

In many respects the criteria in the present Electoral Distribution Act 1947 cover the
considerations which should be taken into account when drawing electoral boundaries in
Western Australia. However, there are two deficiencies in the existing electoral legislation
which must be remedied.

Firstly, the legislation divides the State into 34 metropolitan electoral districts and 23 non-
metropolitan electoral districts. There is no explanation as to why such a distribution
should be made nor any logic underpinning such a division. The arbitrary division of
districts creates anomalies within and between metropolitan and non-metropolitan zones.
The legislation provides that the number of voters in each electoral district can vary by
plus or minus 15 per cent from the quota as a result of factors specified in the legislation.
These include considerations of community of interest, means of communication and
distance from the capital, physical features, existing boundaries of regions and districts,
existing local government boundaries and the trend of demographic change.

Secondly, the boundaries are drawn two years before the next scheduled election and must
include estimates of population changes for six years. Drawing electoral boundaries to
accommodate six years of estimated future demographic change absorbs much of the plus
or minus 15 per cent discretion that Electoral Distribution Commissioners are given. Once
demographic factors are taken into consideration there is little room to consider other
factors such as community of interest.

These legislative restrictions on the drawing of boundaries result in a pattern of electoral
districts which has little justification. For example, genuinely remote electoral districts,
such as Kimberley and Eyre, have approximately the same number of electors as electoral
districts on the coastal strip near Perth such as Mandurah and Bunbury. The seats of
Merredin, Moore and Greenough are geographically large with dispersed population
centres and are less easy for a member to service than the seats of Geraldton or Albany.
The comparison between metropolitan and non-metropolitan seats also provides illogical
allocations of electors to districts. Mandurah has half the number of electors as the
neighbouring seat of Rockingham.
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Weighting in Western Australia is controlled by legislative prescription which is unfair
and results in electoral districts with boundaries which have little justification. The major
defect in existing legislation is to make any seat outside of the metropolitan area half the
enrolment of a metropolitan seat.

Even though Western Australia has an electoral system heavily weighted towards non-
metropolitan representation, the apportionment of electoral districts does not fit
consistently with the arguments for weighting. Weighting is applied arbitrarily to electoral
districts such as those in the south-west of the State without any consideration of the
differences between these seats and those in the remote north-west and eastern goldfields.
A number of country members of parliament commented there were no longer justifiable
reasons for special weighting to be given to the south-west districts or those seats close to
Perth.

The United Kingdom, Canada and other states in Australia accept some deviation from a
strict norm when electoral boundaries are drawn. In the lower houses of South Australia,
Victoria and the Commonwealth, the variation is plus or minus 10 per cent, it is plus or
minus 5 per cent in New South Wales, plus or minus 10 per cent with special allowances
for electoral districts in excess of 100,000 square kilometres in Queensland, and plus or
minus 20 per cent in the Northern Territory.

Even though the arguments against the weighting of boundaries have strength, Western
Australia is a large State and there are problems of remoteness, communities of interest
and minority groups that need to be protected by some latitude in the application of the
principle of equal electoral districts.

Another way of reducing the adverse effects that equality in the number of voters may
have on remote and sparsely settled electoral districts, that have previously benefited from
vote weighting, is to increase the number of seats in the Legislative Assembly. By having
more seats in the lower house, the average number of voters in electoral districts will fall
and there will be more scope for accommodating the concerns for adequate representation
by those in remote and sparsely settled regions of the State.

This solution was not suggested to us. In fact, there was a consistent theme in submissions
made to us throughout the State that there were already more than enough politicians
representing voters. Nonetheless, we believe that it is vital for the adequate representation
of remote communities and sparsely populated areas of the State under a regime of
numerical equality of electoral districts that there be a small increase in the number of
seats in the Legislative Assembly. An increase of four seats from 57 to 61 is the minimum
necessary to smooth the transition from a heavily weighted system to one of numerical
equality and to preserve the community of interest of electors in remote and sparsely
populated areas.
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There is another reason why an increase in the number of seats in the Legislative
Assembly should be considered. In spite of a vast increase in the scope of government
activity since Western Australia gained self-government in 1890, there has been a steady
reduction in the representation ratio of members to electors in this State. In 1890 there was
one member of the Legislative Assembly for every 1,600 residents of the State. By 1993
this had increased to one member for every 29,400 residents. In a growing State,
representative institutions must adjust their composition to reflect increases in population
and to retain adequate representation for citizens and effective accountability for the
public sector.

8.3.5.5 Recommendations

1. The present metropolitan and non-metropolitan zones for the
Legislative Assembly should be abolished.

2. The quota of enrolled voters for each Legislative Assembly electoral
district should be determined by dividing the total State enrolment,
projected four years in advance, by the number of seats to be
distributed. A plus or minus 15 per cent deviation from the quota should
be permitted based on the criteria listed below.

The Electoral Distribution Commissioners, when exercising their
discretion over the deviation of plus or minus 15 per cent from the
quota, should be required to place the primary emphasis on community
of interest as a criterion for the allocation of voters to electoral districts.

Secondary criteria are:

(a) means of communication and distance from Perth;
(b) geographical features; and
(c) existing boundaries of regions and districts, including local

government boundaries.

3. Communication, administrative and staffing facilities for remote and
large electoral districts should be improved to include the following:

(a) free telephone service to contact the member of parliament;
(b) more than one electoral office in the district;
(c) appointment of agents to act as contact points for the member of

parliament;
(d) teleconferences using Telecentres and WALINK facilities; and
(e) computer bulletin board systems for two-way messages between

members of parliament and electors.

4. The number of seats in the Legislative Assembly should be increased
by four from 57 to 61.
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8.3.6 FAIRNESS CLAUSES

8.3.6.1 Issues for Consideration

It has been submitted that whatever electoral system is adopted, there should be a
provision in legislation which guarantees that on a two party preferred vote basis, the party
with 50 per cent of the two party preferred votes should obtain sufficient seats to form a
government. This is known as a fairness clause.

The experience in South Australia where a fairness clause applies, is that considerable
manipulation of boundaries occurs. It means that matters such as community of interest
are likely to be greatly reduced in their importance.

In Western Australia it is generally agreed that the Australian Labor Party vote is evenly
geographically dispersed, while the Liberal Party vote tends to be more concentrated in
particular seats. This results in more safe Liberal seats than safe Labor seats, which means
that the Australian Labor Party wins more marginal seats than does the Liberal Party. A
fairness clause would result in electoral boundaries being drawn in such a way that any
imbalance between votes and seats would be removed so that only the party that wins 50
per cent of the vote would be able to form a government.

8.3.6.2 Actions to Date

No proposals to adopt a fairness clause have been carried forward since the Royal
Commission.

8.3.6.3 Public Submissions

The subject of skewed election results for the Legislative Assembly received considerable
attention in the submissions made to the Commission. The problems that result in an
electoral system which uses single member electoral districts were recognised by
Associate Professor David Black of Curtin University. He began the debate by saying that:

One of the problems with single member systems is that they often produce results which
seats and votes do not match particularly well and there is no doubt that if someone
acclaims a system of one vote, one value based on single member systems, it is possible,
quite likely, that the election will not seem to produce a fair outcome even despite the
fact that you have one vote, one value.

For perfectly innocent reasons, party strength can be locked up in some areas and hence
those parties have a lot of what we would call wasted votes. That is why I would think
that one major issue which the COG Commission needs to look at very carefully is the
question of what the Commissioners are asked to do when they determine the boundaries
of those single member constituencies.
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Mr Dexter Davies continued the point about the nature of single member electoral districts
by granting an insight into the ways in which political parties conduct elections:

Any electoral system which has single member electorates, irrespective of whether it is a
weighted system or a one vote one value system, inevitably has marginal seats. All
political parties place a far higher value on votes in marginal seats than votes in a safe
seat.

The arguments over the inevitability of any single member district electoral system
occasionally producing such skewed results were rejected by Mr Jeremy Buxton. He
claimed that the political party who wins the majority of the preferential vote should win
government:

The most essential function of the electoral system must be as far as possible to ensure
that the party or coalition that wins over 50 per cent of that same two-party preferred vote
wins a majority of seats in the Legislative Assembly.

He went further by claiming that numerically equal electoral districts did not guarantee
fair outcomes any more than did weighted electoral districts. He argued that the prime
consideration in redistributions should be electoral fairness when he wrote:

Australians are not particularly interested in indices of malapportionment, but they do
become vitally interested in electoral politics once it is clear that majority outcomes - the
essence of fairness - are somehow being thwarted. More recent history has demonstrated
that fair outcomes can be denied under equality of enrolments as surely as under vote
weighting.

Dr Dean Jaensch, of Flinders University, was critical of this position. He argued strongly
against any fairness clause because it was difficult, if not impossible, to achieve:

... it is an impossibility to guarantee the fairness criterion, that is, if you win more than 50
per cent of the votes you will win more than 50 per cent of the seats. You cannot
guarantee to achieve that as long as you have a single member system because skewed
results will almost inevitably happen. It doesn’t matter whether every electorate is exactly
enrolled to the person. There is always going to be the probability of a skewed result. The
only way to achieve a true one vote one value is a single statewide electorate, and you
can’t possibly impose that on the lower house.

He went on to argue that the practical basis for the fairness clause, the use of the results
from the previous election to draw the boundaries for the next election, was fundamentally
flawed:

My evidence at the Commission in South Australia was quite clear, that to use the results
of the last election on the assumption that they are going to be something similar at the
next election is a nonsense these days.
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However, Jeremy Buxton felt that the Electoral Distribution Commissioners would
appreciate being able to take political considerations openly into account when drawing
electoral boundaries:

I think perhaps the Commissioners themselves would find it a relief in future that they
can honestly look at political effects of what they are doing and not consistently have to
pretend that redistributions are nothing to do with voting.

Mr Graham Hawkes opposed this position. He argued that the politicisation of the
electoral redistribution process would severely damage its integrity and make it open for
criticism on partisan grounds:

What it does is to drag the Electoral Commissioners into the politics of it. It forces them
to become political and if they are not right to the tiniest decimal of a per cent, someone
has a very good reason to be very cross with them and to feel that they are being partisan
against them.

8.3.6.4 Analysis

The fundamental concept that a party which gains the majority of votes should gain the
majority of seats is superficially attractive. Unfortunately, few elections produce a single
party that gains a majority of first preference votes. There are many electoral systems such
as proportional representation models, or mixed member models, which guarantee the
number of seats a party wins is directly proportional to the percentage of votes it obtains.
This is one of the major strengths of proportional representation models.

Single member electoral districts provide for representation in a legislative house to be
divided into geographical districts so that one member represents one constituency. At
election time each district becomes an individual contest with the candidate who gains a
majority of the vote winning that seat.

The disadvantage of such an electoral system is that one particular party may win many of
its seats by a small margin and hence win government. As single member electoral
districts provide a government based on the total number of the successful candidates,
there is no guarantee that the government will have a majority of the vote. If a party wins
several individual seats by a large margin, but loses many seats by a small margin, then a
skewed result will occur.

To overcome such a situation the Liberal Party have requested that a fairness clause be
prescribed in the electoral laws. In 1989, 52.7 per cent of the votes on a two party
preferred basis did not allow the Liberal Party to win government. It has been submitted
that the bias against them for the next election is even greater. A fairness clause has been
proposed as a solution to this problem.
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A fairness clause assumes that there are only two major political parties in existence, and
all votes and preferences can be allocated to the two competing political forces.

South Australia has prescribed a fairness clause in their legislation. The South Australian
electoral system boundaries are drawn on the basis of a requirement to balance the
Parliament between the two major competing political parties. Matters such as community
of interest, remoteness and minority interests, which are justifications for weighting,
become subservient to the mathematical drawing of electoral boundaries to accommodate
the fairness clause.

The procedure used by the South Australian Boundaries Commissioners in endeavouring
to balance the electoral districts are the results of the previous election. To obtain electoral
balance at a future election, the voting patterns of the previous elections must be very
similar. The presumption that voting patterns will not change dramatically between
elections is a hazardous assumption on which to base an electoral system.

The Liberal Party has submitted that a fairness clause can be applied in Western Australia
when drawing boundaries. The South Australian practice for the last two elections has
been that each electoral boundary is drawn in a manner which provides for an evenly
graduated distribution of seats away from a 50 per cent norm. The percentage swing
needed for the most marginal Liberal seat to be lost must be the same percentage swing as
for the most marginal Labor seat to be lost. The same comparison in percentage swings
applies to the second most marginal seat and so on through to the safest seat.

We consider that the adoption of a fairness clause in Western Australian electoral
legislation would not allow for community of interest considerations to be fully
incorporated when electoral boundaries are drawn. If winning government should be
reliant on gaining 50 per cent of the vote then other electoral systems such as Mixed
Member Proportional, or an additional list system to adjust the final balance of seats
between the parties, would be preferable.

We consider that it is unreasonable to expect an electoral system based on single member
electoral districts to provide strictly proportional results. We have already recommended
that, on balance, the present single member system is appropriate for the Legislative
Assembly, notwithstanding its lack of guaranteed proportionality. Within this framework,
we believe that the removal of malapportionment, coupled with the criteria recommended
for the distribution of electoral districts for the Legislative Assembly, will produce
electoral results which are fair to all contestants. As a consequence, we do not accept that
a fairness criterion is merited.

In addition, the claim by the Liberal Party that a fairness clause would only result in minor
adjustment of political boundaries is not accurate. It also misunderstood how the clause
operates in South Australia. The South Australian experience is that all electoral district
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boundaries must be drawn to accommodate the requirements of mathematical fairness. In
South Australia the fairness criterion dominates all other criteria.

8.3.6.5 Recommendation

1. A fairness clause should not be used for the election of members to the
Legislative Assembly.

8.3.7 REDISTRIBUTION TRIGGERS AND TIMING

8.3.7.1 Issues for Consideration

A regular redistribution of electoral boundaries is necessary to ensure the fulfilment of
electoral legislation requirements. This is especially important if the electoral districts are
required to remain within a specified percentage deviation from the quota, which is used
to determine their size. Electoral laws often specify that a redistribution will take place
after a specified time or when circumstances dictate that a redistribution is required. The
trigger for a redistribution to take place before the expiry of a statutory period can include
the requirement that a set number or percentage of seats in the electoral system has
exceeded the number of electors specified for these seats.

At present, a redistribution is held after every second election. More accurately, it is
scheduled to be held one year after that second election. This is to allow the Electoral
Commissioners adequate time to produce a new set of electoral boundaries, having
consulted with the public and interested parties. This also allows the electorate to become
used to the new set of boundaries, as well as allowing the political parties to prepare for
campaigning on the new boundaries.

8.3.7.2 Actions to Date

No proposals to change redistribution triggers or timing have been carried forward since
the Royal Commission.

8.3.7.3 Public Submissions

Submissions on the subject of redistribution triggers and timing tended to come from those
who have had some involvement in the redistribution process. The view of most
submissions made on these matters was that more regular redistributions would assist in
keeping the districts drawn within the percentage variation and reduce some of the strain
on the Electoral Distribution Commissioners. Mr Jeremy Buxton was one who argued this
point:
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... redistributions when they thus occur at shorter intervals will tend to have less drastic
effects on existing electorates, offsetting the argument that frequent changes of
boundaries will confuse the public.

However, at the public seminar at Merredin, Mr Colin Nicol spoke out against
redistributions occurring too regularly because of the confusion that it causes in electoral
districts:

This rejigging of electoral boundaries, too, in our area is rather disconcerting when you
are repeatedly pushed from one electorate ... and you lack that continuity or that
connection with a member of Parliament.

A further modification was proposed to the current timetable for the redistribution of
electoral boundaries. Mr Graham Hawkes discussed the merits of staging a redistribution
one year later than at present. He claimed that such a move would encourage sitting
members to concentrate more on their present electoral districts, and not begin
campaigning to their new voters which is often to the detriment of their current electors:

I think that the redistribution of boundaries should occur two years after an election. At
the moment it is one. ... the reasons are as follows: it would give you an extra year on the
existing boundaries, and that’s more a sort of stabilising, recognition, familiarity sort of
issue, but more importantly it gives you an extra year.

8.3.7.4 Analysis

In addition to regular redistributions, it is useful to have a trigger as a fail safe mechanism.
This ensures that the electoral system does not become seriously malapportioned between
redistributions. Although the likelihood of serious malapportionment developing between
redistributions is unlikely under the present system, it may be necessary for a trigger to be
written into electoral legislation.

In terms of the timing of the redistribution, it is acknowledged that the Electoral
Distribution Commissioners require sufficient time to carry out a redistribution. As it is a
complicated and time consuming task, it is important that it does not occur too often,
while being regular enough to maintain parity of enrolments. It is acknowledged that the
current arrangement for holding a redistribution every second election is adequate. The
timing of redistributions in relation to the holding of elections is also important. If a
redistribution takes place only one year after the second election in the redistribution
cycle, and takes 12 months to complete, then the new boundaries will be two years old by
the time of the next scheduled election. The closer to an election the redistribution is
performed, the more accurate the boundaries will be.
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8.3.7.5 Recommendations

1. The present method of holding a redistribution after every second
Legislative Assembly election should be retained. The redistribution
should commence two years after the date of the general election rather
than the present one year.

2. A trigger should be included for an earlier redistribution if 40 per cent or
more of electoral districts are above or below the quota of enrolled
voters in electoral districts.

8.3.8 FIRST PAST THE POST VOTING

8.3.8.1 Issues for Consideration

A first past the post system is the simplest form of majoritarian voting using single
member districts. The method requires electors to determine only a first preference from
among the candidates standing for their single member district. The candidate who
receives the most first preference votes is declared elected. This method is used in
countries such as the United Kingdom and Canada.

8.3.8.2 Actions to Date

No proposals to adopt first past the post voting have been carried forward since the Royal
Commission.

8.3.8.3 Public Submissions

The majority of submissions received by the Commission concerning the method of
counting votes in the Legislative Assembly were in favour of retaining preferential voting,
with either optional or full listing of preferences being required. There were, however,
some submissions which recommended the introduction of first past the post voting. Mr
Douglas Coates, former Chief Electoral Officer for Western Australia, made one such
submission:

Preferential voting is a manipulation of the electoral process. It has given rise to corrupt
practices, such as running ‘dummy’ candidates to secure preferences. It can result in the
defeat of a candidate who is the first choice of the voters. It gives a second vote to those
who voted for a candidate who is eliminated. I do not see merit or equity in the device.

The issue of first past the post voting was also raised at several of the public seminars. In
each instance, those proposing its introduction were attempting to make the Legislative
Assembly’s electoral system similar to that which is used by many local government
authorities. Mr Ron Yuryevich was one who argued, at the Kalgoorlie public seminar, in
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favour of its introduction:

But at the end of the day we had a situation here recently where one particular person got
second in the primary votes but then was eventually knocked out ...

At the Albany public seminar, Mr Maurice McCormack was also strongly in favour of
first past the post voting:

I don’t think we should have preferential voting. I think we should be able to vote for the
person you want to. We have seen especially in the local government, elections where the
people you don’t want to be in get in because of preferential voting and think first past
the past should be the way to go.

8.3.8.4 Analysis

While first past the post does result in the candidate who receives the most votes being
elected, it does not guarantee that the successful candidate has the support of the majority
in the electoral district. The results under such a system may be unrepresentative
particularly if there are many candidates contesting each electoral district. This argument
may extend to a government elected under this system, as the government may fall short
of an absolute majority in terms of the total votes cast.

The simplicity of casting and counting votes under first past the post voting is an
advantage. A disadvantage is that minorities are generally excluded from representation
unless they are concentrated in specific electoral districts, and present in large enough
numbers to win a seat. An example of such minority representation occurring under a first
past the post system would be the success of the Scottish Nationalist Party in the United
Kingdom.

8.3.8.5 Recommendation

1. The system of first past the post voting should not be adopted for the
election of members to the Legislative Assembly.

8.3.9 FULL PREFERENTIAL/OPTIONAL PREFERENTIAL VOTING

8.3.9.1 Issues for Consideration

For a candidate to win a seat under preferential voting, the candidate must gain an absolute
majority of the votes cast (that is, one more than 50 per cent of the total valid votes cast
for the district). If no candidate has received an absolute majority of the first preference
votes, the candidate who has received the least number of first preference votes is
excluded and this candidate’s second preferences are distributed to the remaining
candidates. This process continues until one candidate has received an absolute majority
of votes.
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Full preferential voting is the term used to describe the requirement that a voter must
express preferences for all candidates listed on the ballot paper for the ballot to be valid.
That is, listing preferences for only one or two candidates on a ballot paper with four
candidates voids the whole ballot.

Optional preferential voting requires electors to number only a minimum number of
preferences, usually the number of candidates to be elected. The option is left open to the
voter to number further preferences on the ballot paper if he or she wishes. Unlike full
preferential voting, Legislative Assembly ballots will be valid even though only one
preference is indicated.

The procedure for the distribution of preferences is identical to that used for full
preferential voting. The principal difference is that where the preferences can no longer be
distributed during the counting of ballot papers, either because they are not marked or
because preferences cannot be determined, the ballot paper is declared exhausted and is
removed from the count. For example, if a voter has marked a 1 next to a candidate and
then the number 2 next to three different candidates, the ballot paper is declared exhausted
once the first preference has been counted.

8.3.9.2 Actions to Date

No proposals to adopt optional preferential voting for Legislative Assembly elections have
been carried forward since the Royal Commission.

8.3.9.3 Public Submissions

The National Party stated the necessity for full preferential voting for the house of
government:

Preferential voting ensures votes for minor parties and independents are not wasted and
therefore has the effect of increasing the level of effective competition at elections. Under
‘first past the post voting’, a person who votes for a ‘minor candidate’ has no influence
on the election result.

Preferential voting encourages parties to develop constructive relationships with other
parties and candidates (in order to attract their preferences).

At a public seminar in Karratha, Mr Kevin Richards discussed the advantages that
preferential voting using single member electoral districts, has over other electoral
systems when attempting to elect a government:

... I believe that preferential voting is the only way to go purely because you do get in the
person, as it is said, that most people prefer, whether it is in the order of the first, second
or third vote preferentially...[The Hare-Clark] is to elect minority groups whereas with
the preferential system the person who is preferred by most people does get in, and I
think preferential voting does work.
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Hon. David Smith MLA favoured the retention of preferential voting because of the
choice it gives voters, in terms of their local member as well as selecting a government:

Through the preferential system the minorities in the community get the opportunity to
have a say not only in terms of their personal preference as to who they would like to
represent them but in the end they get to exercise a preference in terms of who actually
governs the people.

At a Karratha public seminar, Mr Gerald Ranzetta argued for a change to optional
preferential voting because he felt it was not right that a person should have to vote for a
candidate who they did not know and possibly did not like.

Mr Raphael Ellul, at the Mandurah public seminar, further advocated this position. He
favoured optional preferential voting to prevent people from having to cast a preference
for candidates for whom they did not wish to vote.

Ms Rhonda Evans, at the public seminar at Kununurra, registered her dislike of full
preferential voting when she said:

... the preferential system, as we have it now, doesn’t allow the flexibility of an elector to
indicate anyone they don’t want voted ... So I believe that a modified preferential system
whereby you don’t have to vote for everybody is the way to go.

8.3.9.4 Analysis

The principal advantage of full preferential voting, when using single member electoral
districts, is that it reflects the expression of individual and collective choice. With
preferences often having to be distributed to determine the successful candidate, it is
argued that preferential voting ensures that such a candidate has the support of an absolute
majority of voters.

Optional preferential voting provides greater freedom and flexibility to voters. It does not
require voters to determine preferences for candidates who they may not like or may not
have heard of. This makes the election a more accurate expression of the voters’ judgment
of the candidates and the choice of future representatives. This flexibility more accurately
reflects the principles of accountability and representation, as members of parliament
recontesting their seats are then judged on their past performance and all candidates are
more likely to be chosen because of what they represent. Full preferential voting does not
necessarily permit this, as voters are forced to express a preference on candidates whom
they may not know or want to vote for.

The disadvantage of optional preferential voting is that a significant number of exhausted
ballots may result. A large number of valid votes whose preferences cannot be determined
beyond the first preference means a candidate can be elected with the support of only a
small number of second or subsequent preferences. Any extensive occurrence of this under
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an optional preferential voting system would detract from the representativeness of such a
system.

Perhaps the most telling argument in favour of the introduction of optional preferential
voting is the effect that it would have upon the political parties, especially the major
parties. In keeping with the theme of the public submissions, this method of voting may
reduce the dominance of the major parties as well as improving the standard of their
campaigning. Voters would no longer be required to make an ultimate choice between two
candidates whom they wish to see as the Legislative Assembly member. If the voters
preferred neither of the major parties, or did not like the preselected candidates, they
would be able to ignore them when determining their preferences. As a result, the major
parties would have to work harder when campaigning to convince voters in each electoral
district to mark a preference for their candidate.

8.3.9.5 Recommendation

1. A system of optional preferential voting should be adopted for the
election of members to the Legislative Assembly.

8.3.10 COMPULSORY VOTING

8.3.10.1 Issues for Consideration

Compulsory voting applies to every enrolled voter for the Legislative Assembly and
Legislative Council. There is a common misconception that under State electoral law, all
that is necessary is attendance by the voter at the polling place. Instead compulsory voting
requires every elector to attend a polling place on election day, have their name checked
against the electoral roll, receive the appropriate ballot papers for the district for which
they are enrolled, and then take the ballot papers into a polling booth. Once there, the
voter is required to mark the ballot paper in the prescribed manner and then place it in a
ballot box. Despite it being compulsory for the voter to mark the ballot paper, there is no
way of determining if a voter has marked it correctly because voting is secret. The
alternative is voluntary voting which leaves the action of casting a vote on polling day up
to individual choice.

8.3.10.2 Actions to Date

No proposals to adopt non-compulsory voting have been carried forward since the Royal
Commission.

8.3.10.3 Public Submissions

Australia is one of the few countries in the world that has compulsory voting. We have
received a substantial number of comments on the issue. Opinion was evenly divided.
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Those in favour tended to argue for the benefits that it had brought to Australian politics
as well as the dangers that voluntary voting would bring. Those opposed to compulsion
discussed the rights of electors as well as the nature of election campaigning with and
without compulsory voting.

Ms Penny Hearn, at the Harvey public seminar, was one who felt that voting was a duty:

I think we have a society that has moved away from the concepts of duty and I do think
we have a duty to participate and the most basic one is voting. It might be unpopular with
some people but there is a vast danger otherwise that too many people will buy out of the
system, that then their alienation from politicians is justified, whereas now they have to
take at least some responsibility for what is happening, and it is also too easy for pressure
groups and special interest groups to take over.

The Australian Democrats argued in favour of compulsion on the grounds that it made the
political process legitimate:

Compulsory enrolment and compulsory voting ensure the full legitimacy of Parliament
and Government, since all citizens participate. That all citizens can nominate for election
rightly makes the political process open to all.

Hon. John Cowdell MLC presented a substantial paper in favour of the retention of
compulsory attendance at polling booths. He discussed the benefits that compulsion had
brought to the Australian voter and to the overall political culture:

There can be no doubt that compulsory voting has an educative role and contributes in
this way to our civic culture.

He went on to outline the dangers that would arise should voluntary voting be enacted in
Western Australia:

With Compulsory voting the Australian political system has developed a balance and
stability. Voluntary voting will almost invariably distort the system. It will increase the
likelihood of financial corruption, while presenting the potential for undue minority
influence, and neglect and alienation of the have nots.

At the Derby public seminar, Ms Robyn Treadwell claimed that a government elected
under voluntary voting would be unrepresentative:

In countries where you don’t have compulsory voting you get huge sections of the
community who don’t vote at all so their voice is not heard, and it is generally a social
class absence of being heard, so you get entire groups not being heard.

The arguments presented against compulsory voting were equally as strong. Ms Val
Hawks felt that voting was a right and that the right to do something necessarily implied
the right not to do something:
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I do not believe that the apathetic or uninformed should have to exercise their voting
rights but this privilege should be available to those who wish to use it. Voting should not
be compulsory.

Mr Murray Raynes, at the Harvey public seminar, argued that voting was a right not a
duty, and should be considered as such:

... I’m totally opposed to compulsory voting. I think it’s a right, not a duty.

The general apathy of the public and the dangers of having uninterested people determine
the formation of governments was the primary concern of Mr Alistair Anderson at the
Albany public seminar:

Time and time again at election times I will hear workmates, associated asking, ‘who are
you going to vote for?’ Most of them don’t care. They don’t know. They don’t want to
have anything to do with it but they have to go and put their mark on it. Now, I think it’s
a tragedy for the thinking people of Australia who go there and put their vote against who
they believe would do the best job for the country. To have their votes nullified by non-
thinking people to me is complete and utter stupidity.

Mr Patrick Mullins was more blunt in his denunciation of compulsory voting:

Compulsory voting is quite draconian in a Democratic Society and goes against the real
spirit of Democracy.

Mr Rod Grist, at the Bunbury public seminar, was another who felt that compulsory
voting was extremely undemocratic:

I have never favoured compulsory voting. I believe that’s undemocratic, to have a gun at
your head to say that you must go and do something even though it’s only compulsory to
have your names struck off the list, and we wouldn’t get the informal votes if we didn’t
have compulsory voting.

Mr Jeremy Buxton added a different slant to the debate over compulsion when he argued
that political parties would be forced to treat all voters equally under voluntary voting
rather than ignoring safe seats as they do at present:

It is the right of abstention that in Western Australia could imperil a party’s hold on a
normally safe seat, so that these voters cannot so easily be taken for granted - as occurs
with compulsory voting.

Ms Sheila Ferguson, at the Albany public seminar, was another who favoured voluntary
voting but who felt that it should be accompanied by increased political education:

I would really rather have non-compulsory voting and I really believe that people should
be educated in what they do before they become an elector.
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Mr Dexter Davies argued about the nature of campaigning that occurs under compulsory
voting:

With compulsory voting there is an incentive for parties to campaign negatively. If a
party succeeds in persuading people not to vote for their opponents, it effectively wins
those votes. With voluntary voting such a negative campaign may simply persuade voters
not to vote at all.

A speaker at the Harvey public seminar reminded the audience of this State’s experience
of campaigning prior to the introduction of compulsory voting:

Well, I’m old enough to remember when it wasn’t compulsory voting. My family were
very into politics in Harvey - it was May Holman’s time - and I used to go around in cars
with politicians and pick up voters. We only took our own people, our own party. We
brought them back to vote.

There was a lot of dirty work going on in those days. You bribed people to come and vote
for your party even though they didn’t belong to your party. When compulsory voting
came in it cut out a lot of that. I was only in my teens but I knew a lot of it was going on.
It was common knowledge. It was disgusting.

Other fears over what would happen to the electoral process without compulsory voting
were raised by Associate Professor David Black, of Curtin University, when he said:

They [voters] should be made to turn up because otherwise I fear there are undesirable
consequences in finding ways and means of getting them there ...

Hon. David Smith MLA was even stronger in his advocacy of compulsory voting. He
claimed that compulsion was the best means of ensuring that members of parliament
represented all electors in their constituency and took into consideration all of their views:

It [compulsory voting & preferential voting] ensures that every member of Parliament
when they are dealing with the electorate and when they are dealing with the public
generally has to listen to every person within the community because they know that they
are going to vote and they will be able to exercise a preference in terms of their votes; so
that even if they aren’t going to support them directly, you really have to keep in mind all
the time their views in relation to the minority.

Several submissions dealt more with the practicalities of compulsory voting as it presently
operates in Western Australia. Ms Elizabeth Harris highlighted a very real problem that
resulted from compulsion on polling day:

On Polling day a mobile booth visits the Hostel, and the residents, complete with frames,
sticks, wheelers and wheel chairs move to a central area to record their votes. The
dementia residents are confused and have to be assisted. They just wonder what it is all
about.
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Ms Kathleen Rundell also recognised this problem, and offered a solution:

At the very least, optional voting should apply when the voter is aged 70 or more.

Due to lack of access to information, lack of mobility, diminished mental capacity,
blindness, deafness, physical handicap etc, many in this age group have no desire to take
part in the electoral process.

8.3.10.4 Analysis

Those in favour of non-compulsory voting argue that it is undemocratic to force people to
vote. Those in favour of compulsory voting argue that it ensures an accurate reflection of
the will of the majority of the electorate. As well as guaranteeing a minimum turnout,
compulsory voting also ensures the expression of the choice of the majority of the
electorate. This assists in legitimising the entire electoral process and the parliaments
chosen by it.

Compulsory voting ensures that groups in society who may not vote under voluntary
voting are represented. Such groups may be rural people who could be dissuaded from
voting by the difficulties in reaching polling places and people between the ages of 18 and
24 who are traditionally apathetic toward voting.

Finally compulsory voting diminishes the opportunities for the exercise of corrupt, illegal
or improper practices during elections. Compulsory voting guarantees more than a 90 per
cent turnout on polling day. This makes it extremely difficult for the practice of multiple
voting to occur undetected. It also prevents manipulation of the electoral process by
removing the opportunity for parties/candidates to bribe electors to vote when they
otherwise may not have cast a ballot.

Compulsory enrolment, which is necessary for compulsory voting to be effective, provides
an accurate and continually updated electoral roll. This means that those who are no
longer correctly enrolled, or who may be deceased, will not be on the roll, further
preventing the practices of multiple voting or ballot box stuffing.

We observe, finally, that we consider the existing electoral legislation is flexible enough to
deal with circumstances where voters are aged or infirm.

8.3.10.5 Recommendation

1. The present system of compulsory voting should be retained.
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8.3.11 HOW TO VOTE CARDS

8.3.11.1 Issues for Consideration

How to vote cards are documents produced by political parties or candidates which
contain instructions to voters advising them how to mark their ballot paper if they wish to
support that party or candidate. Information on how to vote for a particular party is
published in newspapers prior to elections and how to vote cards are handed to voters
outside polling places. Some consider them a useful part of the voting process while others
see them as wasteful.

8.3.11.2 Actions to Date

No proposals regarding how to vote cards have been carried forward since the Royal
Commission.

8.3.11.3 Public Submissions

The practice of members of political parties distributing how to vote cards has long been
accepted in Australian politics. Hon. Jim Scott MLC best illustrated the arguments against
the practice of distributing how to vote cards:

In each election the practice of staffing polling places with volunteers or paid assistants
to hand out how to vote cards involves thousands of people across the state. Voters run
the gauntlet of pamphleteers trying to thrust their candidate’s how to vote card into their
hands. Sometimes this practice can border on harassment. However, the worst aspect of
this practice is that it is basically undemocratic, if one considers the independent
candidates and to some degree the smaller parties. During a Federal Senate election,
which is based upon statewide representation, independents are faced with the near
impossible task of staffing polling booths all over the state, something only a very
wealthy candidate could achieve. If we are to change our State Upper House to a similar
system the same problem will occur.

There were strong arguments from those representing the major political parties opposing
any change to the use of how to vote cards. Hon. John Cowdell MLC argued, in the public
hearing in Perth, that voters should be able to receive information concerning the
distribution of their chosen political party’s preferences:

You are setting in place a deliberate set of devices to frustrate the voter being able to
receive party advice. I don’t know that that has a direct correlation with a review function
in the upper house.

Mr Jeremy Buxton took this argument further. He felt that all political parties have a right
to inform their voters of how they would like to see their preferences distributed and that
prevention of the distribution of this information is undemocratic:
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... there is no good reason to prevent political parties from advising their potential
supporters how they should vote ... as the great majority of voters when given the choice
opt for ticket voting in the Legislative Council, they should not be denied this option.
Banning of How-to-Vote cards is an undemocratic device to suit the purposes of those
political parties who lack the large and committed membership prepared to man the
polling booths.

A written submission from the National Party offered a compromise on the issue of how to
vote cards. While recognising the value of such tools, the party offered an alternative
means of distributing information concerning the distribution of preferences for all
political parties:

The law should be altered to enable parties or candidates to lodge their ‘how to vote’
recommendations with the Electoral Commission and for the Commission then to place a
composite ‘how to vote’ poster in each booth at each polling station. There should be a
requirement that ‘how to vote’ information should state clearly and prominently that the
recommended preferences are recommendations by the candidate or party only and that
voters are free to give their preferences to whoever they wish.

Mr Stan Johnston was another who advocated a return to the method of displaying how to
vote cards in polling places:

Under Section 72 of the 1889 Electoral Act for WA ... ‘the Form of  Directions for the
Guidance of Voters’ was to be placarded inside and outside of every Polling Booth on
Election Day and was the only legally displayed ‘How to Vote’ card needed ...

8.3.11.4 Analysis

How to vote cards allow voters who wish to vote for a political party or candidate to
accurately mark their preferences. It was argued that how to vote cards give too much
power to the parties, are a hindrance and a waste of resources. We disagree, we consider
them to be a useful means to assist voters in casting their vote.

8.3.11.5 Recommendation

1. There should be no change to the existing rules for the distribution of
how to vote cards.

8.3.12 LENGTH OF TERM

8.3.12.1 Issues for Consideration

The maximum length of term for the Legislative Assembly is an important consideration
as it effects its ability to act as a house of government and still be representative of, and
accountable to, the people. At present the Legislative Assembly can be dissolved at any
time from its first meeting but can only exist for a maximum term of four years.
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8.3.12.2 Actions to Date

No proposals to change the length of term for the Legislative Assembly have been carried
forward since the Royal Commission.

8.3.12.3 Public Submissions

Although some concern was raised in the submissions received by the Commission about
the length of time that a government can remain in office, the general feeling was one of
acceptance of the present system of four year terms. Mr Douglas Winter recognised that
although four years terms lessened the regularity of accountability to the electorate, they
were necessary for a government to be able to govern effectively:

A four year term for the legislature appears to be the most advantageous as it allows
sufficient time for a government to action its plans and it also allows sufficient time for
the electorate to assess the actual performance compared to the promises.

At the Collie public seminar, Mr Ian Miffling was unsure of the correct course of action to
take:

... perhaps we should do [have a fixed term] so that everybody knows that we head
towards a fixed date, and whatever happens in between times, so be it. It’s on the
government’s head. We can just call a snap election so we can do it at the time we think
is politically correct. But to say, you know, you have four years to change a government,
an awful lot can happen in four years.

8.3.12.4 Analysis

With the lower house being the seat of government it is important that the house has the
confidence of the majority of voters. A parliament should not be permitted to run for too
long as it may be undertaking a legislative direction that is not in accordance with the will
of the electorate. In addition, a term which is too lengthy does not force the parliament to
face the voters regularly. This diminishes the power of a general election as an important
accountability instrument. The electorate should have the opportunity to remove and
replace governments on a regular basis. A length of term which is too long, does not
permit the regular assessment of government by the electorate.

The length of term for the Legislative Assembly should strike an appropriate balance
between effective government and representative and accountable government. A four
year term can allow governments to enact legislation and monitor its effects over an
acceptable period. This may avoid the situation of constantly changing legislation with
frequent changes of governments. The executive may feel less obliged to take significant
legislative steps if an election is imminent. In the past, a three year term often meant a
government was left with one year in which to enact major legislation, as the first and last
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years of its term were spent recovering from and preparing for elections. This argument
must be balanced against the voter’s need for a regular opportunity to judge the
performance of the government and the opposition.

8.3.12.5 Recommendation

1. A four year term should be retained as the maximum period between
elections for the Legislative Assembly.

8.3.13 PREMATURE VACANCIES

8.3.13.1 Issues for Consideration

Premature vacancies occur when a member of either house resigns from their seat prior to
the end of their term. In the Legislative Assembly this causes a by-election.

It was put to us that some resignations from the Legislative Assembly have not been in the
public interest. It has been suggested that some members waited until after an election
before resigning in order to claim extra entitlement and superannuation benefits.

8.3.13.2 Actions to Date

No proposals to require members to make a financial contribution to the cost of by-
elections have been carried forward since the Royal Commission.

8.3.13.3 Public Submissions

The feeling amongst those who made submissions which dealt with the premature
resignation of members of parliament was one of frustration. Mr and Mrs Dom and
Roseline Cuscuna considered it to be highly inappropriate for members to resign for
reasons other than ill-health and not be required to make any financial contribution
towards the cost of the ensuing by-election:

We consider that members of Parliament should not have carte blanche to resign at whim
and impose the cost of an extra-ordinary by-election upon the community. There should
be very specific and restrictive reasons under which a member can resign e.g. bankruptcy,
criminal convictions etc. Even so, the member and/or the relevant party/group should be
required to fund the costs of the ensuing by-election to a significant degree e.g. 50 per
cent.

Ms Sheila Ferguson, at the Albany public seminar, was steadfastly opposed to the idea of
members of parliament being able to retire mid-term:
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... Members of Parliament should not be able to retire. They should be under contract
when they become Members and should not be able to retire in between except by death
or a criminal act.

The Shire of Northam was amongst those who advocated that the member who resigned
should have to bear the costs of the by-election:

A strong argument could be mounted for the member to meet the cost (of premature
resignation), as they have really contracted to the electors for the period of the term of the
Parliament. Obviously there is a need to allow for extenuating circumstances, such as
extreme illness, etc.

8.3.13.4 Analysis

The costs of administering a by-election are significant and in the age of cost recovery in
the public sector, a financial contribution from the resigning member would reduce the
burden on the public purse. Against this is the difficulty of proving that a member is
resigning without good reason. It is recognised that this difficulty may arise but we believe
that with appropriate legislation this problem can be overcome.

The general feeling amongst the public consulted was one of support for such a move.
Generally, public submissions were opposed to members of parliament retiring prior to the
end of their term without due cause. Members of parliament who cause unnecessary by-
elections should be forced to contribute to the expense of such elections. Such a
contribution could be taken from a member’s superannuation fund or other entitlements.

8.3.13.5Recommendation

1. Legislation should be introduced to impose a financial penalty on
members of parliament who resign without due cause. This penalty
should be taken from a member’s superannuation fund or other
entitlements.
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CHAPTER 9 THE LEGISLATIVE COUNCIL

9.1 ELECTORAL AND POLITICAL HISTORY

9.1.1 EARLY PARLIAMENTARY HISTORY 1832-1890

The Legislative Council was Western Australia’s first representative body and held its first
meeting in 1832. Initially it was merely an adjunct to the Executive Council and all of the
members of the Legislative Council were appointed. At this stage the role of the
Legislative Council was as an administrative rubber stamp to the Executive Council’s
decisions. As the Colony of Western Australia expanded, there were demands for elected
representatives to the Legislative Council. Major landowners, in particular, wanted their
own voice in the Council. The size of the Council slowly increased and the balance
between elected and appointed members became weighted in favour of elected members.
By the 1870s, the Council had evolved to be a part of a system of representative
government which the other Australian colonies had adopted on their way to full
self-government.

9.1.2 EVOLUTION OF THE LEGISLATIVE COUNCIL

9.1.2.1 The Advent of Responsible Government 1890

In 1890, Western Australia gained self-government in most domestic matters and was
given a constitution establishing a system of parliamentary responsible government. The
Legislative Council was reconstituted as the upper house of the new Parliament. Those
who drafted the Constitution Act 1889 based the Legislative Council on the experience of
the other Australian colonies who had been operating under responsible government for
thirty years or more. Bicameralism, or the establishment of two houses of parliament, was
accepted in Great Britain and the Australian colonies and was adopted in Western
Australia. The Legislative Council was allocated the position of upper house in the two
house Parliament. Both houses were given the powers of the Legislative Council as it
existed before 1890 and were instructed, in conjunction with the Governor as the Queen’s
representative, ‘to make laws for the peace, order and good government of Western
Australia and its dependencies’ (s.2(1) Constitution Act 1889). The Council had no elected
members until the European population of the Colony reached 60,000, which occurred in
1893.

9.1.2.2 Changes 1890-1963

There was no electoral system for the Legislative Council until the Constitution Act
Amendment Act 1893 established one. The first election followed a year later. The
qualifications for candidates and voters were very restrictive by modern standards.



324

Chapter 9
The Legislative Council

Candidates needed to be 30 years of age and have been resident in Western Australia for
two years. Voters had to be male, 21 years old, British subjects and resident in Western
Australia for one year. They also needed to meet property requirements determined by a
monetary value of property held or occupied. Each voter was given one vote, but property
owners received a vote in each region in which they owned property. This plural voting
was eliminated in 1963. The candidate and enrolment qualifications were designed to limit
the right to vote to property owning males. They were further designed to provide
representation for landowners and wealthy individuals in the Colony.

The initial number and distribution of seats in the Legislative Council was weighted
toward rural areas. There were 21 members to be chosen, three in each province. The
provinces were divided between one for the metropolitan area and six in rural areas. This
translated to three members for the metropolitan areas and 18 members for the country
areas. This was not considered extreme as it reflected the distribution of population
throughout the Colony. It was very clearly designed to ensure the Legislative Council was
filled with members who would represent the interests of landowners with rural holdings,
interests and occupations. The Legislative Council maintained this structure and
representation until the 1965 General Election. There were minor changes as the balance
of population in the Colony, and later State, shifted from rural to metropolitan areas and
attitudes to the franchise became less restrictive.

The number and distribution of seats in the Legislative Council over this period is shown
in Figure 9.1.

Figure 9 .1
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Figure 9.1 shows that representation in the Legislative Council continued to favour rural
interests. There were further attempts in 1923 and 1947 to redress the imbalance but they
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were defeated in Parliament. The initial changes during the 1890s were to reflect an
increase in metropolitan population.

During the period 1894-1962, voting for the Legislative Council remained voluntary. The
franchise for the Legislative Council underwent some change, particularly in its first
twenty years. In 1899 it was altered to permit joint owners of property to vote, adding a
new category of voter to the Legislative Council’s enrolment rolls. The vote was also
given to women who met the property qualifications during this year, ending the Council’s
history as a house elected solely by males with property. Women were not permitted to
stand as candidates until 1920.

The restrictive property qualifications which maintained the Legislative Council’s position
as a house representing wealth and property were relaxed in 1911. There were, however,
no other major changes to the franchise until 1962 when the spouses of property owners
were acknowledged as qualifying to vote.

The system of voting and counting votes for the Legislative Council was changed three
times in its first twenty-five years of operation. Initially voters simply had to cross out all
the candidates they did not wish to see elected, leaving their preferred candidates (there
were three members in each province) unmarked.

In the Electoral Act 1904 this method was changed to permit voters to mark only the
candidates they preferred. The Electoral Act Amendment Act 1911 made it compulsory to
mark a ballot paper with all preferences except the least favoured candidate for the vote to
be formal.

The system for counting the votes cast for the Legislative Council was initially that used
for other Australian legislatures and for the Legislative Assembly in Western Australia.
This was the plurality or first past the post method. The candidate with the greatest
number of votes was declared elected under this system.

In 1907 this was altered to contingent voting. In electoral contests with more than two
candidates, the candidate with the smallest number of votes was eliminated and their
preferences distributed and whenever there were only two candidates left, the process of
first past the post was applied. By 1911 full preferential voting, as is now used in the
Legislative Assembly, had been introduced.

The Constitution Act Amendment Act 1893 established the electoral arrangements for the
first fully elected Legislative Council. With the parliamentary term for the Legislative
Council set at six years, it was decided to establish a regular rotation of members with a
third of the Council retiring every two years. This was achieved by the most senior
representative from each three member province being required to retire every two years.
(For example, Member A elected in 1894 would face re-election in 1900, Member B
elected in 1896 would face re-election in 1902, and Member C elected in 1898 would face
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re-election in 1904.) Regular biennial elections were established with one member from
each province facing re-election. Each vacancy would occur two years from the date of the
previous Legislative Council election.

The influence of political parties in the electoral system for the Legislative Council
gradually increased in this period. As the parties evolved into well organised and
disciplined groups they began to attract increasing numbers of votes. The influence of
independent members diminished as the three major parties in the Western Australian
electoral system gained strength.

The electoral system for the Legislative Council appeared to work well during this period
but it was representative of a restricted range of people and accountable essentially only to
those.

9.1.2.3 Changes Since 1963

In line with changing attitudes to the Legislative Council, a series of changes were made
to the electoral system in 1963 and 1964. The division of seats was altered from 10 three
member provinces to 15 two member provinces, providing more effective geographical
representation through smaller provinces. The distribution of members between
metropolitan and non-metropolitan areas improved slightly with the metropolitan area
represented by 10 members and the country areas by 20 members. Later, as the State’s
population increased, a further two provinces were added (1975 and 1981) bringing the
membership of the Legislative Council to 34.

The most significant change came in the area of candidate qualifications and the franchise.
In 1964 the qualifications to stand as a candidate were standardised with those for the
Legislative Assembly. Candidates needed to be at least 21 years, a British subject, and
have resided in the State for one year. In 1973 the age limit for candidates was reduced to
18.

The franchise was reformed through the abolition of the property qualifications allowing
many who were previously ineligible to participate in elections for both houses of
Parliament. This became evident in the difference between enrolment levels at the last
redistribution before 1963 when the figure was 167,212 and the 1965 election enrolment
which was 408,462. The remaining qualifications were standardised with the Legislative
Assembly and were made the same as the candidacy requirements. The voting age was
reduced to 18 in 1970.

In 1983 Australian citizenship became a requirement and the British subject qualification
was abolished for all except those on the roll between October 1983 and January 1984. It
had become compulsory to enrol and vote for Legislative Council elections in 1963. The
full preferential system of voting and counting votes was retained.
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The sequence of fixed biennial elections continued until 1962 when the electoral system
was altered. The Constitution Acts Amendment Act (No. 2) 1963 restructured the
Legislative Council so that the term for Legislative Council members was retained at a
fixed six years, but the most senior representative from each province was required to face
re-election every three years rather than every two. That is, half the Council faced the
electorate every three years. The Electoral Act Amendment Act 1964 established that, for a
general election, the polling day could be the same for the Legislative Assembly and the
Legislative Council. Thus conjoint elections were established unless the Legislative
Assembly was dissolved before the end of its maximum term. Political parties continued
to exert influence and dominate the electoral system limiting the success of independent
candidates.

The changes to the electoral system for the Legislative Council during the period 1963-
1986 expanded the Council’s representation. It then included all people who could meet
the less restrictive franchise requirements and not merely the owners of property. Such
changes were in step with other Australian states and a growing recognition that for a
political system to be considered fair and democratic, it needed to have an electoral system
which represented the entire society.

In 1987, the Acts Amendment (Electoral Reform) Act 1987, restructured the Legislative
Council from provinces to regions. The new arrangements provided for six multi-member
regions, three in the metropolitan area and three in the non-metropolitan area, with all
members facing a election after a fixed term of four years. This system places 17 members
in country areas and 17 in metropolitan areas. It was the first time the distribution of seats
between metropolitan and country areas had been equal.

In addition to this major change, the system of counting votes used in the Legislative
Council was altered from preferential to proportional representation. The system adopted
was similar to that in use in the Commonwealth Senate. Voters are now required to choose
one of two ways of marking their ballot paper. One option is to choose the party most
preferred by marking it with a 1 in the appropriate box on the left hand side of the ballot
paper. The other option involves filling in preferences for all candidates on the ballot
paper. This is done on the right hand side of the ballot paper.

9.2 THE ELECTORAL SYSTEM FOR THE LEGISLATIVE
COUNCIL

9.2.1 CURRENT ROLE AND STRUCTURE

In the Westminster system, the upper house in bicameral parliaments has traditionally
been a house of review. This has been the perceived role of the Legislative Council. The
Legislative Council’s role, however, is not simply limited to reviewing legislation
introduced in the Legislative Assembly. In common with other Australian upper houses, it
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also has the power to introduce legislation and match the Legislative Assembly in almost
all other areas of parliamentary activity. Nonetheless, its primary role can be seen to be to
review and scrutinise legislation and the activities of the government. The Council
provides an important check on possible abuses of power by government. In recent years
the development of a committee system coinciding with the introduction of regionally
based proportional representation has further improved the Legislative Council’s ability to
review and scrutinise the activities of government.

The Legislative Council currently comprises 34 members, who are drawn from six multi-
member regions. Three regions are located in the metropolitan area, and three in the
remainder of the State. This means that 17 members are drawn from each zone, and that
despite the majority of the population being concentrated in the metropolitan area, the
distribution of the seats between the zones is even.

The major political parties continue to dominate Legislative Council elections, although
the last election produced an Independent and a Greens (WA) party member. The results
of the 1993 Western Australian General Election for the Legislative Council are shown
below in Table 9.1.

The distribution of the boundaries for the multi-member regions which are used in the
Legislative Council is carried out in a similar manner to that used for the Legislative
Assembly. It is a requirement for the Legislative Council regions to conform to their broad
geographic names and to consist of complete and contiguous Legislative Assembly
districts.

For the Legislative Council, the ballot paper is a long strip of paper with a black line
running down the centre. The line separates the two options that voters have when casting
their ballot. On the right hand side of the ballot paper are the names of the candidates. The

Table 9.1

Western Australia: Legislative Council, 1993 General Election,
Voting Results by Share of Party First Preference Votes and Seats

Liberal ALP National Green AD Ind. Other Total

First
Pref.
Votes

418,039 337,554 36,614 47,305 27,640 38,304 11,327 916,783

Percentage
Votes 45.60% 36.82% 3.99% 5.16% 3.01% 4.18% 1.24% 100%

Seats 15 14 3 1 0 1 0.00% 34

Percentage
Seats

44.12% 41.18% 8.82% 2.94% 0% 2.94% 0% 100%

Note:  Not all parties ran candidates in all regions in the 1993 General Election.
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order in which the political parties appear on the ballot paper is randomly drawn, while the
order of the candidates within their party groupings is determined by the parties
themselves. Electors who wish to number all of their preferences themselves can fill in the
boxes as they wish, ignoring or following the party listings, as they prefer. This type of
voting is referred to as voting below the line.

On the left hand side of the ballot paper there are boxes representing each of the political
parties in their randomly drawn order. If the voter does not wish to mark all of the
preferences, or if they wish to follow the choices of a political party when it comes to
distributing preferences, then they merely have to place the number 1 in a single box on
the left hand side of the ballot paper. The preferences for all the candidates on the ballot
paper are then automatically distributed by the Electoral Commission according to a rank
ordering set out by the chosen party in a document registered with the Electoral
Commission before the election.

The system of counting the votes is known as the Single Transferable Vote. For candidates
to be elected under this system of proportional representation, they must receive a quota of
the total valid votes cast. For example, in the 1993 Western Australian General Election,
the quota for the East Metropolitan Region was 32,822. This was determined by dividing
the total number of valid votes cast (196,927) by the number of members to be elected (5)
plus 1, and adding one vote, the result being the quota.

Once the quota is determined, and the first preference votes for each candidate are tallied,
the Returning Officer declares elected all candidates who have first preference votes equal
to or greater than the quota. Such candidates have their votes which are in excess of the
quota (termed surplus votes) transferred. The procedure for transferring votes is as
follows:

• calculate the transfer value for all surplus votes for the candidate by dividing the
number of surplus votes by the total number of first preference votes received by the
candidate;

• the total first preference votes for the candidate who has surplus votes are separated
out according to the next preference indicated on the ballot paper;

• the number of votes to be actually transferred from each batch is calculated by
multiplying the transfer value by the number of votes to be transferred in the batch;

• the remaining first preference ballot papers for the candidate who was declared
elected (the number of the quota) are put aside as finally dealt with; and

• any remaining fractions of a quota are ignored.

Once a transfer is fully completed any other candidate who has achieved the quota is
declared elected. The process of transferring the ballot papers is carried out once more
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including the calculation of a new transfer value. This process continues until all
candidates who have achieved the quota have been elected and all of their surplus votes
have been distributed.

If fewer candidates have achieved the quota than are required to be elected, then the
candidate who has received the fewest votes is excluded and all their ballot papers are
distributed according to their next available preference. This process continues until the
number of candidates who have achieved the quota equals the number of members who
are to be elected.

9.3 ISSUES RELATING TO THE ELECTORAL SYSTEM FOR
THE LEGISLATIVE COUNCIL

9.3.1 ROLE OF THE LEGISLATIVE COUNCIL

9.3.1.1 Issues for Consideration

It has been suggested that the primary role of the Legislative Council is to scrutinise and
review the legislation and activities of governments which are formed in the Legislative
Assembly. There has been some debate about whether the Council has always fulfilled this
role. If the Council’s role is to perform as a house of review it may be necessary to make
reforms to the Council’s electoral system. Submissions to the Commission have argued
that this role can be strengthened by changes to the representative character of the house,
reducing the influence of political parties, lessening the constituency role for Councillors
and no longer allowing ministers to be appointed from the Council.

9.3.1.2 Actions to Date

No proposals to change the role of the Legislative Council have been carried forward since
the Royal Commission.

9.3.1.3 Public Submissions

The submissions made to the Commission supported the role of the Legislative Council as
a house of review. The Liberal Party expressed the dual nature of the upper house:

While the LC [Legislative Council] undeniably has an important role in providing each
voter with a secondary range of advocates in government its parliamentary function is not
to form a government but review the decisions of the government that has been formed in
the LA [Legislative Assembly].

Dr Geoff Gallop MLA argued that although this was theoretically the case, in practice it
did not occur:
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Currently it [the Legislative Council] operates as a house of obstruction when a Labor
government is in power and as a house of convenience when there is a coalition
government in power, but more than that, it just doesn’t really operate as a house of
review.

At the Geraldton public seminar, Mr Gary Evershed argued that the biggest problem with
the Western Australian system of government is that the upper house does not function
effectively:

... one of the most fundamental problems with our system is the role of the upper house
and the Legislative Council not performing their proper duty, which is the house of
review.

In terms of operating as an effective house of review, the principal problem is seen to be
the partisan nature of the house. This lead Hon. John Cowdell MLC, amongst others, to
suggest that the balance of power in the house should be altered by a change in the
electoral system:

I personally think that the only basis on which the Council can perform effectively is if
independents and minor parties hold the balance of power, that is, that the major parties -
well, the government in the Assembly does not have an automatic majority in the
Council. I think that is essential.

Mr Robbie Beaton, at the Merredin public seminar, felt that it was the political parties who
prevented the Legislative Council from acting as an effective house of review:

... the Legislative Council has tended to lose its position as a house of review and I think
one of the main reasons for that is that it is now so party political ... So I think that if you
are going to have it as a real house of review, somehow you have got to dismantle that
party political attitude that prevails there.

Mr Max Trenorden MLA recognised the detrimental effect of political parties while
speaking at the Northam public seminar:

... in the upper house if you are going to have a house of review I think it is important that
you do try to do something about political parties ...

Mr Jeremy Buxton argued that minor parties were unnecessary for an effective house of
review:

Minor parties, I don’t believe, are essential for the Legislative Council or, indeed, any
upper house to do its job, but the value of Senate committees would still exist if there
were no Democrats or other minor parties.

The views expressed in the submissions differed widely as to what was required to make
the upper house an effective house of review. Dr Geoff Gallop MLA summed it up when
broadly discussing the electoral system for the Legislative Council:



332

Chapter 9
The Legislative Council

If we are to have a House of Review, an upper house in this Parliament, it is important to
have a different but equally legitimate basis for election to that House.

9.3.1.4 Analysis

The discipline of political parties can inhibit an upper house from acting as an effective
house of review. Rather than acting as independent reviewers, the members of the upper
house have been elected, and often act, as members of their respective political parties. A
problem occurs if the governing party or coalition in the lower house is able to command a
majority in the upper house. In such a situation it is unlikely that the government’s
legislative program will be rigorously scrutinised. In contrast, if the party which is in
government does not have a majority in the upper house, it is likely that the government’s
legislative program will be extensively scrutinised.

It must be acknowledged that it is difficult and perhaps undesirable to remove party
influence entirely from any chamber. The goal must be to reduce party discipline in the
chamber and encourage members to adopt an independent stance when they believe it is
appropriate. Their function as reviewers of government policy, irrespective of whether
they are members of the governing party, should be more important than their role as
members of a political party.

Rather than merely duplicating the function of members of the lower house who are
constituency representatives as well as members of the governing or opposition political
parties, members of the upper house need to be encouraged to take a larger perspective of
the governance of the State. Instead of focussing on their constituency and party concerns,
the goal of any effective house of review should be to encourage those members to
represent interests and ideas and thus think and act for the entire State rather than a
particular constituency or political party. Only then can members effectively function as
reviewers of government activities.

We are of the view that the electoral system for the Legislative Council should be changed
to enhance the ability of the house to act as a mechanism for accountability, review and
scrutiny. This can be done by implementing measures, outlined later in this Report, which
will loosen party discipline and provide more opportunities for the election of
independents and minor parties. The ability of the Legislative Council to effectively
review and scrutinise the legislative and administrative activities of the government,
depends on the ability of the electoral system to deliver a different partisan structure to
that of the Legislative Assembly.

9.3.1.5 Recommendation

1. The Legislative Council’s role should be recognised as that of a house
of review and an appropriate electoral system should be adopted to
enhance this role.
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9.3.2 ABOLITION OF THE LEGISLATIVE COUNCIL

In some of the submissions made to us on the electoral system for the Legislative Council,
arguments were put that the Legislative Council should be abolished, and there was lively
debate on this issue at some of the public hearings. Nonetheless, we do not regard the
issue of the abolition of the Legislative Council as falling within the ambit of our current
inquiries. It is a matter which will receive attention in our fifth Report which will deal
with the general question of the prevention of corrupt, illegal or improper conduct by or
involving public officials.

9.3.3 STATEWIDE/REGIONAL PROPORTIONAL REPRESENTATION

9.3.3.1 Issues for Consideration

We have already recommended that the electoral system for the Legislative Council
should enhance the ability of the house to act as a mechanism for accountability, review
and scrutiny of the public sector (9.3.1.5). One element in achieving this goal is to ensure
that the electoral system for the upper house encourages the representation of a different
range of views from those reflected in the lower house. In addition, the electoral system
should moderate the influence of political parties so that the upper house can play a
distinctive role as a house that reviews the activities of government.

It has been accepted throughout Australia that proportional representation is a particularly
appropriate system for electing members to an upper house. Four of the six bicameral
parliaments in Australia use proportional representation, including the Legislative Council
of Western Australia which adopted the system in 1987. While the stress on
proportionality and the representation of smaller parties may not be appropriate to lower
houses, it can be argued that these characteristics are precisely those that are desirable in
the choice of an electoral system in an upper house.

There are, however, many forms of proportional representation. In Europe, the most
common forms are party list systems of proportional representation. In such systems, a
voter casts a vote for a party list, and parties are allocated seats in proportion to the
number of votes each party list receives. Each party ranks its own candidates within its
list. The candidates are elected in the order set out in the list, up to the number indicated
by the party’s share of the vote. While this system is simple for the voters, it gives
significant power to the parties to decide which candidates are elected.

Australia has, with only minor exceptions, used another variation of proportional
representation: the single transferable vote system. This attempts to achieve
proportionality by summing the preferences that each voter expresses for the candidates on
the ballot. While the arithmetic for counting the votes is complicated, the principle is
clear. Each successful candidate must gain a quota of the votes so that the pattern of
candidates elected matches as closely as possible the pattern of votes cast (the detailed
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steps required to elect a candidate are set out in 9.2.1). This system can be modified to
enable parties to distribute a voter’s preferred ranking of candidates through the use of
ticket voting. This makes the single transferable vote system operate as if it were a party
list system, with a consequent increase in the power of parties over the order in which
candidates are elected.

When conducting an election under proportional representation there are two ways of
determining the nature of the electoral districts. The first is an election at large. This
means that rather than drawing boundaries to determine the electoral districts the poll is
conducted using the entire state, province or country as the electoral district. This model is
used in South Australia and New South Wales for their Legislative Councils, and it is
known as statewide proportional representation.

Under this system, either all or a proportion of the members go to the polls at the same
time and the same ballot paper is presented to all electors. The advantages of this system
are that the large number of seats to be filled from a single electoral district ensures a low
threshold of representation enabling minor parties and independents to gain representation.
By removing electoral boundaries it is easier for minor parties and independents, who may
be unable to concentrate their support sufficiently in small geographic areas, to gain
representation.

The objective of proportional representation is not principally one of dealing with
constituency concerns, but rather it is one of gaining an accurate reflection of the wishes
and political beliefs of the community as a whole. This consequently reduces the
representation of specific geographic concerns and allows members to focus on the
interests of the state as a whole.

There is another model that can be used when operating under a system of proportional
representation. This model, involving multi-member regions, maintains a degree of
constituency concerns as part of a member’s duties. By dividing the state, province, or
country into a number of multi-member regions the members elected to parliament will
reflect the political choices of the voters as well as retaining some connection to a
geographic area, which is the feature of single member district systems. Tasmania uses
such a system for its House of Assembly, and Western Australia uses multi-member
regions of differing enrolment and representation for its Legislative Council.

While encouraging members to retain links with a specific constituency, proportional
representation in multi-member regions means that a significant number of seats must be
contained within each region to allow for a range of political beliefs in the electorate to be
expressed. Seven members is often considered as a desirable number in a district to
achieve this effect. Multi-member regions often have to be geographically large to permit
such results. This means that effective representation for the constituents that each
member jointly represents will be reduced.
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9.3.3.2 Actions to Date

No proposals to change the proportional representation system for the Legislative Council
have been carried forward since the Royal Commission.

9.3.3.3 Public Submissions

Numerous submissions were received by the Commission concerning the use of
proportional representation. The overwhelming majority were in favour of its retention
and/or modification. Mr Alan Lloyd summed up the general feeling towards proportional
representation when he wrote:

I believe that proportional voting is the fairest system because it gives minorities the
chance for representation and a chance to contribute towards better government. This
would prevent a lot of confrontation ...

The Australian Democrats took this further by arguing that proportional representation
serves to increase the accountability of the house in which it is used:

A broad representation of interests in Parliament (ie proportional representation) is more
likely to lead to more accountable, more responsible, and more responsive government,
than a narrow representation of interests will.

A minority of submissions did present concerns over the results of an electoral system
which used proportional representation. The comments of Hon. David Smith MLA were
typical of such opponents:

With proportional representation in my view you are switching from ensuring that the
views of minorities are heard to quite often having the tyranny of the minority, where
those who attract very small percentages of the vote are able to control the decisions of
the Parliament as a whole and because if you can get the support of the minorities you
can often if you like outweigh the majority party in the Parliament fairly easily.

Arguments over the exact nature of the system of proportional representation to be
introduced were more difficult to resolve. While some argued for statewide proportional
representation others, such as the Liberal Party, argued that the members of the Legislative
Council required a different temporal and geographic majority to be effective. The
argument was that the house should retain some degree of geographic constituency based
representation.

At the Merredin public seminar, Mr Dexter Davies claimed a regionally based electoral
system was necessary for the Legislative Council:

The facts are that we are the most urbanised State probably in the world and to get any
sort of representation it has to be regionalised otherwise theoretically all the members
would come out of the metropolitan area.
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The topic of statewide proportional representation or proportional representation using a
single state electoral district received substantial comment. Mr Stephen Smith MHR
advocated the case for statewide proportional representation when he said:

... a statewide proportional representation system does give you, in my view, the best
chance for having a diverse range of views in that particular house and the best chance
for minor parties or independents.

Associate Professor David Black of Curtin University gave qualified support to the idea of
statewide proportional representation:

I suppose my preference would be statewide, in the sense that it gives us a truly one vote,
one value house, but I am a little concerned about what I might call the instability that
might result from a relatively low threshold which comes from having that many people
elected at once, because your quota now becomes very, very small.

At the public seminar in Collie, Mr Rick Beatty further emphasised the problems that
resulted from increasing minority representation in the house:

The problem that you have got there is that when you get your groups too small you turn
the whole thing on its head, and instead of the majority having the say, the minority,
through these smaller groups, are the ones who get what’s known as the balance of power
and they are then in - have control way beyond their - what they should have.

Mr Kelvin McCann, at a public seminar in Karratha, opposed the introduction of statewide
proportional representation on the grounds of accountability and responsibility:

One of the problems ... with the upper house is the candidate’s lack of responsibility or
the lack [of] accountability for their performance with the electorate.

Mr Jeremy Buxton argued that representation of electors in regional areas was important:

... MLCs representing the whole State have no regional responsibility except by informal
arrangement within political parties. Western Australians, especially those outside the
metropolitan area, often see an MLC as an alternative representative, to be approached
when the local MLA has failed to deliver. In a more mature fashion, an MLC
representing a large but discrete region can properly advocate broad community concerns.

It was further acknowledged by Mr Graham Hawkes that simply casting a vote under
statewide proportional representation would be far more difficult than it is under the
present system for the Legislative Council:

The lengthy ballot papers that could be expected to accompany such a scheme would be
unwieldy and would present a bewildering task to those who attempted to vote for each
candidate rather than by the simplified ticket voting method.
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Jeremy Buxton was concerned that ballot papers with many candidates in a statewide
system would encourage ticket voting:

Statewide lists more than any system of ticket voting greatly enhances the power of the
metropolitan-based party machine.

9.3.3.4 Analysis

A number of systems of proportional representation can be used to encourage some
representation of significant minorities and loosen party discipline. The current electoral
system for the Council uses the single transferable vote system with an above the line
option. The most recent Western Australian election saw one minor party candidate and
one independent elected. Further reforms to the system are necessary to reduce the ability
of political parties to discipline their members and increase minority representation. These
changes will enhance the role of the Legislative Council as a house of review.

Attention has been focussed on the vote threshold that minor parties need to gain
representation in a proportional system. The term threshold of representation can have two
meanings. When operating under a list system of proportional representation, the threshold
of representation refers to the percentage of the vote that a political party must receive
before it can gain a seat in parliament. This percentage varies, but it is typically around the
five per cent mark. When operating under a single transferable vote system, the threshold
of representation refers to the minimum percentage of the vote that a political party or
group must receive before they have a member elected to parliament. This will vary
depending upon the number of members to be elected in each region. Table 9.2 shows this
relationship.

This table illustrates the fact that the greater the number of representatives to be elected
under a single transferable vote system, the lower the percentage of the vote that a
candidate needs to become elected. Correspondingly, the greater the number of members
to be elected, the easier it will be for minor party and independent candidates to be elected
to Parliament.

Statewide proportional voting is a useful device for lowering the thresholds required to
gain representation. This is important to independents and minor party candidates trying to
gain seats in the Legislative Council. Statewide proportional voting means the entire State
is a candidate’s constituency and they do not have to rely on geographically concentrated
votes to ensure election.

These factors must be weighed against the cumbersome ballot paper required to
accommodate the large number of candidates who would nominate under statewide
proportional voting. If voters were compelled to mark all preferences, marking the ballot
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paper correctly would be a formidable task on election day. The modification of the
present system of proportional representation by regions, would provide a balance
between geographic constituency concerns and the views and ideas of more broadly based
interests.

An electoral system based on choosing members by proportional representation from a
number of regions raises the question of the number of such regions that should be created
in the State, and the number of representatives that should be chosen from each region. We
see no reason to make any substantial change to the size of the upper house. Regionally
based proportional representation with seven member regions provides a good balance
between votes cast, seats won and representation of minor parties.

Combining these considerations leads us to recommend a Legislative Council of 35
members elected from five regions each returning seven members. This represents an
increase of one in the size of the Legislative Council, the minimum number required to
accommodate our recommendations of equity and proportionality for representation in the
upper house.

Such a change has the additional benefit of creating an odd number of members in the
Legislative Council, removing the anomaly of a house with an even numbered
membership having a Presiding Officer, the President, who has a casting but not a
deliberative vote. A membership of 35 ensures that the casting vote of the President will
enhance the proportionality of the house, rather than reducing it as at present.

Table 9.2

Single Transferable Vote System - Threshold of Representation

Number of Members
to be Elected

Minimum Percentage of
 Votes Required to

Gain a Seat

2 33.33%

3 25.00%

4 20.00%

5 16.67%

6 14.29%

7 12.50%

8 11.11%

9 10.00%
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9.3.3.5 Recommendations

1. Statewide proportional voting should not be adopted for the election of
members to the Legislative Council.

2. An electoral system of regional proportional representation should be
adopted for the election of members to the Legislative Council based on
five regions each returning seven members.

9.3.4 MALAPPORTIONMENT/WEIGHTING OF REGIONS

9.3.4.1 Issues for Consideration

It is often argued that malapportionment is not an important issue in a house which uses a
system of proportional representation as this already caters for minorities who may be
inadequately represented under a single member electoral system. Provided that the quota
for election is low enough, it is likely that representatives of cultural, economic,
geographic and other minorities will be able to achieve some degree of representation in
the Legislative Council. Under proportional representation this level of representation
should be comparable with the group’s level of support within the community. It needs to
be considered whether there should be any regional weighting for representation in the
upper house.

9.3.4.2 Actions to Date

No proposals to change the current system of regional weighting in the Legislative
Council have been carried forward since the Royal Commission.

9.3.4.3 Public Submissions

As indicated in the discussion on this matter with respect to the Legislative Assembly, the
issue of regional weighting (malapportionment) received substantial comment in the
submissions received by the Commission. With the majority of submissions making some
comment on the subject, opinion was evenly divided on whether there should be a
weighted vote. Dr Hilda Turnbull MLA expressed the position of those in favour of
malapportionment:

I would like to speak quite strongly for some form of weighted vote. What you are
describing where you could have a 40 per cent variation in relation to dispersement is
most likely a fairly good one. ...You would have to give that dispersement enough
weighting to take into account the variations of the distance of travel. ... If you were
looking at factors to determine what that weighting and what that 40 per cent variation
would be based on, then I think you have to take far more than just the sparseness of
population. You have to take into account travel time. You would have to take into
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account distance between all the varying communities and you would have to take into
account the sparseness of the population as well.

Mr Keith Holmes argued that while the factors justifying malapportionment may have
been plausible in the past, such circumstances no longer apply to the same degree to
Western Australia. He argued that equality of representation was now more important than
ever:

I think most people here would say they live in a democratic system and to me that is
synonymous with equal representation. It is difficult to see how equal representation can
be achieved without each vote having equal value. In the past there may have been some
excuses for this because of the differences that you have mentioned also about
communication in the more widespread areas, but with modern technology I don’t think
that that as a problem is any longer valid.

However, Mr Dexter Davies, President of the National Party, considered that irrespective
of changes in modern technology, servicing non-metropolitan electorates was still
extremely difficult:

Notwithstanding modern communications technology, it remains the case that rural and
remote electorates, even with the current level of vote weighting, are far harder for an MP
to service than the smaller metropolitan electorates.

At the Geraldton public seminar, Mr Brinkley was in favour of rural weighting in the
Legislative Council:

The electoral system - and I think particularly in the upper house and to some extent in
the lower house - the weighting is very essential for Western Australia. It is a pretty big
State and the populations are getting pretty thin out in rural areas but ... they make a
major contribution to the State and very, very little money goes back into those areas.

Mr David Templeman argued for the increased resourcing of non-metropolitan members
as opposed to the alternative of weighted rural votes:

... I think in regard to technology we can overcome that by resourcing parliamentarians
who have a larger geographical seat with extra resources to ensure that their jobs can be
done productively and that people in their seats are represented properly.

Irrespective of debates concerning the effectiveness or necessity of malapportionment, or
attempts to solve the perceived problem through providing extra resources to non-
metropolitan members, arguments over weighting come down to electoral justice.
Associate Professor David Black, of Curtin University, took the position that if
malapportionment was necessary it should only be used in one house of Parliament:

... I cannot believe that it is necessary to have two houses of Parliament both
malapportioned to a substantial extent. If there is a major argument for
malapportionment, if there is an argument for giving country voters a greater say, I can
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understand that being in one house, but I cannot see why both houses should have to
embody the same principle. Surely the whole concept of bicameralism involves different
bases of representation in one house from the other, and by different bases I mean more
than using PR for one and single member for the other.

Mr Jeremy Buxton argued for the removal of rural weighting from the Legislative
Council:

Ideally, however, it is not the role of an upper house to redress such an electoral injustice.

Hon. Murray Nixon MLC argued the opposite point. With specific reference to the
Legislative Council and to this State, he argued that malapportionment was necessary to
prevent the overburdening of the workload of country MLCs:

I would defend the concept of Legislative Council regions and argue that for proper
representation of individuals and communities, the present weighted vote should
continue. At the same time I do consider that the size of some regions places an excessive
burden on their representatives and would suggest that smaller regions with fewer MLCs
per region would result in better representation of the different parts of our State.

9.3.4.4 Analysis

The political and legal arguments for weighting were dealt with extensively in section
8.3.5. In brief form, the arguments for weighting of electoral districts are listed below:

• weighting allows for greater constituency representation for the group that genuinely
requires additional representation;

• it is difficult for members of parliament to service large and remote electorates;

• if electoral districts were of a similar size, then the metropolitan vote would swamp
the country vote;

• perceived extra wealth generated in country regions should attract extra voting
power;

• special minority groups should be compensated in terms of enhanced voting power;
and

• communities of interest in the country should be the determinants of the electoral
boundaries.

In brief terms, the arguments against weighting electoral regions are as follows (also see
8.3.5):
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• all persons are equal under the law and should have equal voting rights;

• historical reasons for weighting, such as wealth generation, are no longer
appropriate;

• problems of remote and large geographical regions can be overcome largely by
better communications and resourcing;

• a consistent meaning of the term community of interest is difficult to define; and

• minority groups should be compensated by general governmental policy, not by the
granting of additional voting power.

We have recommended that the Legislative Council’s role as a house of review be
enhanced. We envisage that the Legislative Council will review legislation and the
activities of the government, and monitor the independent accountability agents of the
Parliament such as the Auditor General. There is no justification for the electoral system
to be weighted on a geographical basis because proportionality will ensure a diversity of
views are represented in the house.

9.3.4.5 Recommendations

1. The present regions for the Legislative Council should be abolished.

2. The five, seven member electoral regions should have numbers of
electors in each region determined as follows:

The quota of enrolled voters in each Legislative Council region should be
determined by dividing the total State enrolment, projected four years in
advance, by the number of regions. Each Legislative Council region
should be comprised of complete and contiguous Legislative Assembly
electoral districts. A plus or minus 15 per cent deviation from the quota
should be permitted based on the criteria listed below.

The Electoral Distribution Commissioners, when exercising their
discretion over the deviation of plus or minus 15 per cent from the quota,
should be required to place the primary emphasis on community of
interest as a criterion for the allocation of voters to electoral regions.

Secondary criteria are:

(a) means of communication and distance from Perth;
(b) geographical features; and
(c) existing boundaries of regions and districts, including local

government boundaries.
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9.3.5 TICKET VOTING

9.3.5.1 Issues for Consideration

Ticket voting is the option of voting according to party preference by marking the box of
the preferred political party. This method of voting has been available to voters in
Legislative Council elections since 1989. Debate concerns whether ticket voting simplifies
the voting process or allows political parties to extend their influence in the electoral
system. On the one hand, the requirement that a voter mark only one box for a vote to be
valid makes the casting of a vote simple, clear and fast. On the other hand, by simply
casting a vote for the most preferred party, the voter transfers to the party the power to
choose the order in which candidates are elected.

9.3.5.2 Actions to Date

No proposals to abolish ticket voting in the Legislative Council have been carried forward
since the Royal Commission.

9.3.5.3 Public Submissions

The removal of ticket voting has often been suggested as an option for reducing the power
of political parties in an electoral system which uses proportional representation. At the
1993 General Election, approximately 80 per cent of Western Australian electors used the
option of voting above the line. The Liberal Party was steadfastly opposed to the removal
of the ticket voting option:

... any move away from ticket voting would unfairly rob many electors of a desired choice
as informal voting would increase markedly.

Mr Jeremy Buxton took this argument further, claiming that the removal of the ticket
voting option would do little to reduce the power of political parties in the electoral
process for the Legislative Council:

With respect, it is fatuous to suggest that an end of the option of ticket voting will reduce
the power of the parties to secure the election of candidates chosen high on the party list.

Associate Professor David Black of Curtin University backed up this point at the public
hearing in his discussion of what would occur if the ticket voting option was eliminated:

In my opinion, so long as the parties can have on all ballot papers the same predetermined
positions the electors will in sufficient quantities vote in the same order. You will get
them in the order that the party wants them. ... So, so long as the parties can produce their
predetermined lists, my feeling is that you may as well stay with the ticket voting because
all that happens otherwise is a few more people get it wrong and they are virtually unable
to vote.
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Associate Professor David Black also discussed this issue when speaking at an earlier
public seminar in Perth. There he argued that the best option would be to increase the
electoral education for voters to encourage them not to cast a ticket vote:

I would not say, ‘You can’t vote above the line’, because my concern there of course is
that it simply means that some people will for one reason or another not be able to
express their preference. On the other hand I would like to spend a lot more time
educating people so they don’t vote above the line.

Mr Dennis Spark, at the Northam public seminar, was one of many who spoke out against
the use of the ticket voting and the control that it gives political parties over the
distribution of voter preferences.

9.3.5.4 Analysis

Ticket voting is used by a majority of voters at elections for the Legislative Council
although the number using this option has fallen since it was first used in the 1989 General
Election. For many people, ticket voting is the simplest method of marking the ballot
paper. We believe these considerations are not as important as the detrimental effects that
ticket voting can have. This involves the power it gives to political parties to influence the
distribution of preferences of ticket voters. We believe that voters should indicate how
their preferences should be distributed, not the political parties. In addition, the adoption
of optional preferential voting will minimise any increase in informal voting which may
arise from the abolition of ticket voting.

9.3.5.5 Recommendation

1. In the election of members to the Legislative Council, ticket voting
should not be permitted.

9.3.6 PROPORTIONAL REPRESENTATION WITH OPTIONAL
EXPRESSION OF PREFERENCES

9.3.6.1 Issues  for Consideration

Voting under a system of proportional representation by the single transferable vote
method requires the voter to rank the candidates on the ballot paper in a preferred order.
The voter can be required to mark a preference against all candidates listed on the ballot
paper or some lesser number. This is similar to the difference between the full and
optional expression of preferences under a preferential voting system for the election of a
single member of the Legislative Assembly (see 8.3.9).

Proportional representation of the kind recommended for the Legislative Council requires
a substantial pool of preferences for proportionality to be achieved. For this reason, if it is
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not to be compulsory to express preferences for all candidates on the ballot paper, some
minimum number must be specified. A minimum number that preserves proportionality is
the number of candidates to be elected from the electoral district in question. Thus, for a
valid vote under such a system, electors will only be required to mark as many preferences
as there are members to be elected. If a Legislative Council region has seven members
then voters need only mark seven boxes with their preferences, irrespective of the number
of candidates on the ballot paper. The option is left open to the voter to number
preferences against more or all of the candidates on the ballot paper if they wish.

The procedure for the distribution of preferences under proportional representation with
optional preferences is the same as if the expression of preferences for all candidates had
been required. The principal difference is that where the preferences on a ballot paper can
no longer be distributed during the counting, the ballot paper is declared exhausted and is
removed from the count. This occurs when the preferences that a voter has made on a
ballot paper are used up, either because they are not marked or because the preferred
candidates have already been eliminated. Towards the end of a proportional representation
vote count, a large number of exhausted ballots can lead to the problem of candidates
finding it difficult to achieve the required quota. At the end of a count, if one member is
still to be elected and none of the remaining candidates in the count can achieve the
required quota, then the candidate who has the highest number of votes, including
transferred preferences, should be declared elected.

9.3.6.2 Actions to Date

No proposals to adopt optional preferential voting in Legislative Council elections have
been carried forward since the Royal Commission.

9.3.6.3 Public Submissions

Some submissions favoured the simplicity of proportional representation with optional
expression of preferences. Others, such as Mr David Eric Hutchison, were in favour of
optional expression of preferences because it did not force them to vote for candidates or
parties whom they did not like:

I support preferential voting as a means of approximating the preferences of the electorate
while avoiding the instabilities that have occurred in some parliaments elected by
proportional representation. However, it appears desirable to allow optional preferential
voting as some electors may be totally averse to registering any preference for some
candidate(s).

Dr Geoff Gallop MLA was not in favour of voters being able to avoid expressing
preferences for all candidates. He argued at the public hearing that if all preferences on the
ballot paper were not marked, it was likely that there would be a high number of
exhausted ballots:
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I think that if you are going to have preferential voting, I think it’s desirable to encourage
people to indicate all of their preferences ...

9.3.6.4 Analysis

The significant advantage of proportional representation with optional expression of
preferences above a specified minimum is that it offers voters more freedom in marking
their ballot paper. Rather than being forced to mark all boxes on the ballot paper, as is the
case presently with the requirement that preferences for all candidates must be shown,
voters may choose only the candidates they wish to see elected. If voters should wish to
mark more than the minimum number preferences for candidates for the Legislative
Council, they are free to do so. The vital point is that a voter would only need to mark
preferences for this minimum number of candidates. This could be considered to be a
more accurate expression of voter choice than is presently the case.

There is a concern that proportional representation with the optional expression of
preferences can cause a result whereby a candidate can be elected with less than a quota of
the votes cast. This occurs if a seat in a region is unfilled but the remaining candidates
cannot gain a quota to be elected because all the undistributed ballots have been
exhausted. We note that this has not proved to be a substantial problem for elections to the
Tasmanian House of Assembly.

The public disapproval of party power expressed in the public seminars and submissions
suggest that a reduction of party power in favour of increased voter choice would be
favoured by Western Australians. Under a system of proportional voting with the optional
expression of preferences, if voters preferred neither of the major parties, or did not wish
to vote for all the candidates chosen by a particular party, they have the option to vote
without having to mark preferences for each and every candidate. Such a system can
reduce the power of political parties and at the same time strengthen democratic
principles.

9.3.6.5 Recommendation

1. A system of proportional representation with optional expression of
preferences should be introduced for the election of members to the
Legislative Council.

9.3.7 ROBSON ROTATION FOR BALLOT PAPERS

9.3.7.1 Issues for Consideration

The design of ballot papers varies between proportional representation systems. Robson
Rotation is one of the methods used under this system. Robson Rotation means that the
names of the candidates are rotated on the ballot paper so that each candidate appears an
equal number of times at the top of the list of candidates. This system will tend to reduce
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the power of political parties because they no longer have the ability to rank candidates
according to a party ticket. The major disadvantage of Robson Rotation is that it may
increase the level of informal votes because of the complexity of the ballot paper.

9.3.7.2 Actions to Date

No proposals to adopt Robson Rotation on ballot papers for Legislative Council elections
have been carried forward since the Royal Commission.

9.3.7.3 Public Submissions

The case for Robson Rotation was put most simply by Mr G. Taylor, when he wrote:

To eliminate the effect of the donkey vote and the ability of the parties to manipulate lists
to favour certain individuals, introduce Robson Rotation on ballot papers as in Tasmania.

At the Harvey public seminar, Ms Jenny Fry discussed several advantages that the
introduction of Robson Rotation would bring to the voters:

That appeals to me because we’re getting a lot of candidates that are being endorsed by
parties and really they are not suitable candidates for Parliament. This would perhaps
eliminate some of that that is happening.

At the public seminar in Moora, Mr Mike Jacobson argued in favour of Robson Rotation
because it prevented political parties from manipulating how people cast their votes in the
electoral process.

Hon. John Cowdell MLC argued against Robson Rotation for precisely this reason:

... the Robson Rotation system, otherwise known as the mad Tasmanian system ... would
prevent people being able to follow how-to-votes if they chose to.

He further argued that there were particular problems with the introduction of Robson
Rotation to the Legislative Council:

By having a random order I would think there would be considerable confusion and there
would be an increase in the informal vote, but you won’t necessarily have more informed
choices because how can you possibly know the background and policies of 30
individuals or 50 individuals on the ballot paper, and number them with any serious
element of choice and evaluate all the 50 people that is beyond me.

Associate Professor David Black from Curtin University discussed the problems of
establishing strong government and ensuring the retention of quality members from which
to form government or opposition front benches:
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... there is no doubt that the biggest problem with it [Robson Rotation] is that it produces
a much higher degree of what they call unpredictability ... it’s much more likely that
constantly the membership is changing and moving about. Now that might be seen as an
advantage in some respects, but I think it might also be seen as minimising the
opportunities for parties to build up expertise and for governments and parliaments to
have people who can build up relative security of tenure.

9.3.7.4 Analysis

The introduction of Robson Rotation for Legislative Council ballot papers would restrict
the influence of political parties by eliminating the notion of safe positions on party
tickets. Presently major party candidates compete for the top one or two positions in a list
of party candidates as these positions are certain to receive a sufficient quota to be elected.
Robson Rotation would force all candidates to compete actively for votes as candidates
are ranked randomly within party groups on the ballot paper. This promotes competition
among candidates of the same political party and enhances the ability of members to act
more independently of their party. Robson Rotation can reduce the effects of the so-called
donkey vote by distributing random first preference votes evenly between the candidates.

The introduction of Robson Rotation may cause difficulties for some voters but of more
importance is the reduction of party influence in the electoral process and in the
Legislative Council. At the same time the use of the optional expression of preferences, as
recommended above, would eliminate the necessity to complete the entire ballot paper.

Public submissions have demonstrated that the people of Western Australia are not happy
with the degree of party influence in the electoral system and the political process in
general. We agree that the high degree of party influence can inhibit the Legislative
Council in its scrutiny and review role and in its ability to reduce the opportunity for
corrupt, illegal and improper conduct in the public sector. The introduction of Robson
Rotation will reduce this influence of political parties and assist the Legislative Council in
performing its valuable role.

9.3.7.5 Recommendations

1. The Robson Rotation method for designing ballot papers should be
used for the election of members to the Legislative Council.

2. This design would involve:

(a) political parties and their candidates being grouped;
(b) independent candidates being grouped together;
(c) a draw taking place for the allocation of groups on the ballot paper in

each region; and
d) all candidates being randomly rotated within their grouping.
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9.3.8 STAGGERED TERMS

9.3.8.1 Issues for Consideration

As the upper house is not required to produce a government, it may not be necessary for
the entire house to face the polls at the same time. It is important that the upper house has
a different partisan composition to the lower house. This is the best means of ensuring that
the house acts as an effective reviewer of government activity.

Staggered terms may assist in producing a different political composition between the two
houses when elections are simultaneous. With the upper house being a reflection of two or
three successive elections, it is likely that the majorities in the two houses will be
different. This can improve the upper house’s review function.

9.3.8.2 Actions to Date

No proposals to adopt staggered terms for the Legislative Council have been carried
forward since the Royal Commission.

9.3.8.3 Public Submissions

Several submissions maintained that staggered terms were essential in supporting the role
of the Legislative Council as a house of review. Hon. Clive Griffiths MLC, President of
the Legislative Council, believed that staggered terms were another means of maintaining
a difference between the two houses:

The staggered term supported and reinforced the differences that ought to exist between
the Houses in a bicameral legislature. The necessity for all MPs in the Assembly to seek
election at the same time is part of the system of responsible government; it ensures that a
government is formed on the basis of the current will of the whole electorate.

On the other hand, the same imperative does not exist in the Legislative Council whose
‘confidence’ is not required so as to maintain a government in office. The emphasis of the
second house should be on the qualitative aspects of parliamentary government and I
would argue that the term of office for MLCs should encourage that perspective.

In my submission, the reintroduction of staggered terms would assist in maintaining the
desirable differences between the Houses and provide MLCs with an environment that
supports and reinforces the parliamentary aspects of their role.

The Liberal Party was in favour of staggered terms because they served to limit the power
of political parties over their members in the Legislative Council. They saw staggered
terms as another effective means of encouraging the Legislative Council to act as a house
of review:
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[The staggered] Eight year terms will also ensure that members are less concerned with
the ogre of re-election and less susceptible to the influence of their party over their
actions based on their parties ultimate power in their re-election.

When considering identical terms for the Legislative Council and the Legislative
Assembly, Mr Jeremy Buxton raised the concern of attempted majority control over the
two houses of Parliament:

The whole idea of bringing the Council out together I believe is a device to let the
majority of the day control both houses. I think that it is a very good thing for democracy
that a government winning on a landslide - as occurred in South Australia in 1993 - still
has to cope with half a Legislative Council elected in a different climate where it doesn’t
of course have the numbers.

The majority of opinion gathered in the public seminars was against the reintroduction of
staggered terms for the Legislative Council. Most speakers questioned the accountability
of members elected for such a lengthy period. Fears were also raised about possible
attempts by the Legislative Council to force the Assembly to an early election,
comfortable in the knowledge that they did not have to face the polls as well.
Mr Graham Hawkes expressed this opposition succinctly when he wrote:

Staggered terms for the LC [Legislative Council] would make MLCs less accountable to
voters ... Staggered terms is a scheme which attempts to make a virtue out of reduced
accountability.

Mr Dexter Davies advocated the retention of the present system in the Legislative Council
at the public seminar in Merredin:

The reason we support a full election of the upper house each time so there’s 4-year terms
of both houses ... When there’s proportional representation and the whole lot go, it does
give the opportunity for a more diverse representation as opposed to the split ...

9.3.8.4 Analysis

The grounds for staggering the terms of members of the upper house is to restrain the rate
of change of the composition of the house and to act as a brake on governments based on
transitory majorities in the lower house. The use of staggered terms for the Legislative
Council is designed to free the upper house from the pressures of electoral politics which
can be imposed on it by the lower house whenever it faces re-election. It is further
suggested that staggered terms result in a different partisan composition for both houses.
This, however, has not always been the case in the history of the Legislative Council in
Western Australia. The lengthy terms (eight years) which staggered terms would produce
for members of the Legislative Council, are said by their proponents to enhance the
Council’s review function. This would mean that Councillors could review the activities
of two governments and have the benefit of hindsight.
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We consider the re-introduction of staggered terms would have a detrimental effect on the
role of the Legislative Council to act as a house of review and scrutiny. Eight years is too
long a period for a member of parliament to avoid the judgment of the voters. Elections
should be seen as the judgment of the performance of the entire Parliament and not simply
either house or one and a half houses as was the case prior to 1987. We have
recommended a number of other mechanisms which will achieve the aims of reducing
party discipline and producing a different partisan structure in the Legislative Council. As
the people’s house of review and scrutiny, the Legislative Council should be available for
regular appraisal by the voters.

9.3.8.5 Recommendation

1. The present term for members of the Legislative Council, whereby all
members of the Legislative Council face election at the same time,
should be retained.

9.3.9 FIXED TERMS

9.3.9.1 Issues for Consideration

A fixed term implies a house of parliament cannot be dissolved before it reaches its
statutory time for the expiry of its term. An alternative is for the Legislative Council to
face election at the same time as the Legislative Assembly, which may occur before the
expiry of the Legislative Assembly’s maximum term.

9.3.9.2 Actions to Date

No proposals to change the current system of fixed terms in the Legislative Council have
been carried forward since the Royal Commission.

9.3.9.3 Public Submissions

Little comment was received by the Commission on the issue of fixed terms for the
Legislative Council. The comments that were received were generally in favour, as fixed
terms prevented executive control over the timing of Legislative Council elections. The
Australian Democrats said:

‘Snap’ and early elections are called for personal and party advantage, arbitrarily,
sometimes capriciously, and always on a partisan basis. Elections should be held on a
predetermined date. That allows for certainty, stability, responsibility by both government
and opposition, and allows for sound party preparation and fair competition.

Mr Jack Evans took this argument further, specifically identifying the executive as the
body that fixed terms are designed to thwart:
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We believe that fixed term parliaments are necessary because this reduces the reigning
premier’s ability to manipulate the system to one particular party’s advantage.

9.3.9.4 Analysis

Some suggest that the Legislative Council can act at will as it faces no unscheduled
elections. Any Legislative Council formed with a fixed term could also be accused of
being unrepresentative and lacking accountability to the voters. We reject these ideas. The
imposition of a fixed term on the Legislative Council will eliminate the opportunity for the
house to be involved in an election called by the Legislative Assembly. This allows
Legislative Councillors to review and scrutinise legislation and other governmental
activities without being held to ransom with the threat of an election campaign. The fixed
term ensures that voters will get the opportunity to judge members of the Legislative
Council on their performance, but it is necessary for them to be free and independent of
the electoral activities of the Legislative Assembly.

We realise there may be some inconsistency between fixed terms and the question of the
Legislative Council having the power to block supply. This matter will be dealt with in
Report Number 5.

9.3.9.5 Recommendation

1. Fixed terms for members of the Legislative Council should be retained.

9.3.10 BY-ELECTIONS

9.3.10.1 Issues for Consideration

A by-election for the Legislative Council is held when a member resigns or dies prior to a
scheduled election. Currently in Western Australia, the ballot papers are recounted from
the previous general election for that region. Candidates who were not elected and are still
eligible to be members are able to re-nominate. The recount is carried out as in the
standard procedure used in general elections. First preference votes are tallied, candidates
elected and excluded and preferences distributed. The count continues until the required
number of candidates are elected. The first candidate elected who does not currently hold
a seat, fills the vacancy. Sitting members are not affected by the recount. Alternatively, the
by-election procedure for the Legislative Assembly could be applied to the Legislative
Council. This would involve a full election for the specific region.

9.3.10.2 Actions to Date

No proposals to change the by-election procedure for the Legislative Council have been
carried forward since the Royal Commission.
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9.3.10.3 Public Submissions

Very little comment was made in the submissions received by the Commission concerning
the replacement of members in the Legislative Council following their resignation or
death. Those who did remark on the practice of recounting the ballot papers from the
previous general election were in favour of the continuance of that practice.

The sole voice of criticism was from Hon. Murray Nixon MLC. He remarked that it was
‘essential for electoral justice and fairness that it [the recount] be conducted with the
utmost exactitude’. Mr Nixon queried the time and care taken for conduct of all recounts
by the Western Australian Electoral Commission, and he argued that the Electoral Act
1907 should be amended to ensure that a full recount of all first preference votes is
conducted rather than using the tallies from the previous general election.

9.3.10.4 Analysis

The present method is a simple and effective solution to the problem of premature
resignations in the Legislative Council. It provides a result within a few days of the calling
of a recount.

9.3.10.5 Recommendation

1. There should be no change to the present method of filling casual
vacancies in the Legislative Council by the method of recounting
ballots from the previous general election.

9.3.11 MINISTERS IN THE LEGISLATIVE COUNCIL

At present ministers are drawn from both the Legislative Council and Legislative
Assembly. This is a constitutional requirement. Removing ministers from the Legislative
Council would enhance the review and scrutiny role of the house. The cabinet is
composed of the leader and ministers of the governing party. Political considerations and
legislative proposals are put forward to the Legislative Assembly by cabinet for debate
and approval. The proposals are then examined and reviewed in the Legislative Council.
The inclusion of ministers in the Legislative Council raises the issue of executive
dominance of this house. This is not a matter within the ambit of our current inquiries and
we intend to deal with it in Specified Matter 17 on parliamentary scrutiny of the public
sector.
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CHAPTER 10 PARLIAMENTARY PRIVILEGE AND
JUDICIAL PROCEEDINGS

10.1 SPECIFIED MATTER 19

Specified Matter 19 of the Commission on Government Act 1994 requires the Commission
on Government to inquire into:

The operation of the Parliamentary Privileges Act 1891 with a view to permitting
proceedings in Parliament to be questioned in a court or like place while preserving the
principle of free speech in Parliament.

This Specified Matter had its origins in the Western Australian Royal Commission into
Commercial Activities of Government and Other Matters (Royal Commission). During the
course of its investigations, the Royal Commission could not make direct use of the
Western Australian Parliament’s records of proceedings in questioning witnesses. The
Royal Commission asked the Parliament to waive the privilege to allow it to question
members about matters they had discussed in Parliament. The Presiding Officers of both
houses informed the Royal Commission that it was obliged to pursue its inquiry without
reference to proceedings in either house or any committee of the Parliament (WA Royal
Commission, 1992: I (1) 1.6.74).

The Royal Commissioners believed it was desirable for parliamentary proceedings to be
available to the extent they judged necessary to facilitate their inquiries. In their view, the
present situation was ‘... fundamentally inconsistent with the right of all citizens to subject
their parliamentary representatives to scrutiny, and to be governed in an open and
accountable manner’ (WA Royal Commission, 1992: II 5.8.7). In due course, they
recommended that:

The Commission on Government examine the Parliamentary Privileges Act 1891 with a
view to permitting proceedings in Parliament to be questioned in a court or like place
while preserving the principle of free speech in Parliament.

Subsequently Specified Matter 19 was included in the Schedule to the Commission on
Government Act 1994.

In addressing this Specified Matter, we consulted widely with the community through a
variety of means, including written submissions, public seminars and hearings around the
State. During public consultations, it became clear that the community was deeply
concerned about a wide range of issues concerning parliamentary privilege and its use and
abuse, both actual and perceived.
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Under s.5(b) of the Commission on Government Act 1994, we may inquire into matters
which have not been specified if we consider they are relevant to the prevention of
improper behaviour by, or involving, public officials. By s.5(c) we may inquire into any
other matter considered pertinent to either specified or other matters. Accordingly, we
have determined to make recommendations on other issues associated with parliamentary
privilege.

10.2 THE CONCEPT OF PARLIAMENTARY PRIVILEGE

Parliamentary privilege is a term used to describe the various rights, powers and
immunities of parliament, its members and committees. They include:

• the right of free speech in parliament, without liability to action or impeachment for
anything spoken therein; established by Article 9 of the Bill of Rights 1689;

• immunity of members from legal proceedings for anything said by them in the
course of parliamentary debates;

• immunity of members from molestation and arrest and imprisonment for civil causes
while attending parliament; and

• immunity of parliamentary witnesses from being questioned or impeached for
evidence given before either house or its committees.

The most widely cited definition of parliamentary privilege is provided by Erskine May:

Parliamentary privilege is the sum of the peculiar rights enjoyed by each House
collectively ... and by Members of each House individually, without which they could not
discharge their functions, and which exceed those possessed by other bodies or
individuals. (1989: 69)

It is asserted that without its privileges, parliament and its members could not function
properly. This view has prevailed since the earliest days of parliament, when it was
recognised that a member’s first duty was to parliament; thus, parliamentarians had to be
‘... free to attend all sessions, unmolested by threats, insults, attacks, or arrests, whether
they originated from the Crown, the courts of law controlled by the Crown, or from
private citizens’ (Wittke, 1970: 15).

Understanding the nature and bounds of the concept of parliamentary privilege is difficult.
As suggested by Reid and Forrest:

Because of the ambiguity of the expression, confusion has abounded, and the subject of
parliamentary privilege has become heavily burdened with quasi-legal mystique, and by
those who revel in it. The subject is a haven for parliamentary pedants. (1989: 254)
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Recent controversial events, in a number of parliaments, have resulted in the questioning
of the legitimacy and continuing relevance of parliamentary privilege.

While parliamentary privilege gives members a special legal status, they only enjoy it on
behalf of the people they represent. In addition, the immunities conferred by parliamentary
privilege only accrue to them in order to benefit parliament as a whole:

Elected representatives are not placed above the law by way of parliamentary privilege;
they are simply awarded certain basic exemptions from the law in order that the House
may function independently and efficiently. (Canada, House of Commons, 1990: 3)

The history of parliamentary privilege is rooted in the long struggle for superiority
between the English Crown and the Parliament in Westminster extending over centuries
and culminating at the end of the 17th century in the parliament and the law of parliament
establishing its supremacy over the Crown. One expression of this supremacy was the
passage of the Bill of Rights in 1689 and in particular, Article 9 which states:

... the freedom of speech and debates or proceedings in Parliament ought not to be
impeached or questioned in any court or place out of Parliament. (May, 1989: 73)

Article 9 forms part of the law of Western Australia by virtue of the Parliamentary
Privileges Act 1891. It allows members to speak and inquire freely and debate issues of
public importance in parliament without fear of being subjected to any civil suit or
criminal prosecution. It has been said that freedom of speech is ‘[u]nquestionably, ... by
far the most important privilege of Members (Browning, 1989: 688).

10.3 PARLIAMENTARY PRIVILEGE AND JUDICIAL
PROCEEDINGS

Parliamentary privilege prohibits anything said or done by members in the course of
parliamentary proceedings and any evidence given by parliamentary witnesses before
either house or its committees from being questioned or impeached in any court or other
tribunal. Similar provisions exist in other jurisdictions in Australia. On rare but significant
occasions parliamentary privilege has led to conflict between the courts and parliaments.
One of the most significant was the clash between the Senate and the Supreme Court of
New South Wales during the trials of High Court Judge Lionel Murphy.

Two select committees of the Senate had inquired into the conduct of Murphy J., as a
result of allegations that he had sought improperly to influence a chief magistrate and a
trial judge during the prosecution of a solicitor. Following evidence given to one of the
committees, the Commonwealth Director of Public Prosecutions pursued charges of
attempting to pervert the course of justice against Murphy J.
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The first trial was held in mid-1985 before Cantor J. (R v Lionel Keith Murphy (1985)
Judgement of Cantor J., NSW. Supreme Court; (unreported)). Appearing on behalf of the
President of the Senate, counsel argued that Article 9 clearly prevented the cross-
examination of witnesses on evidence they had provided to the Senate committee. Cantor
J. rejected the argument and instead ruled that a breach of Article 9 would only occur if
there were some ‘... adverse effect flowing from the cross-examination ... upon the
freedom of speech or upon debates in Parliament or upon proceedings in Parliament’
(quoted in Evans, 1986: 24). Cantor J. ruled that the restrictions sought by counsel for the
President of the Senate would amount to a ‘... serious invasion of the rights of an accused
person to a full and proper trial’ (quoted in Harders, 1993: 125).

In the second trial, held at the direction of the Court of Criminal Appeal, counsel
appearing for the President of the Senate again submitted that witnesses should not be
cross-examined on evidence they had given to a Senate committee, and that the ruling of
Cantor J. on the issue was wrong (R v Lionel Keith Murphy (1986) 64 ALR 498). Hunt J.,
who presided, rejected counsel’s argument. He ruled, contrary to the decision of Cantor J.,
that Article 9 only meant that the proceedings of parliament could not be the subject of
criminal or civil actions (eg a defamation suit) themselves, but could be used as evidence
in cases involving offences committed elsewhere.

This interpretation was a narrower reading of Article 9 than that of Cantor J. Its effect
would have made it common practice for the questioning of parliamentary proceedings in
courts. As a direct result, members of both houses urged the President of the Senate to
prepare legislation to overrule the judgment.

In 1984, a Joint Select Committee of the Federal Parliament (JSC) had closely examined
the privilege. Its terms of reference were very broad, covering the whole range of privilege
issues, and only a small section of its recommendations related to the possible conflict
between parliament and the courts. When drafted, the President’s Bill adopted many of the
Committee’s recommendations with respect to other matters of privilege, but diverged
significantly from their view on the Article 9 controversy.

The Committee had recommended that, instead of courts having repeatedly to seek leave
from the relevant house to have access to records of parliament, that each house, ‘... while
reaffirming the status of proceedings in Parliament conferred by Article 9 of the Bill of
Rights, gives leave for reference to be made, to or for the admission in evidence of, in
future Court proceedings’ (JSC, 1984: 69). After the Murphy trials, this was most
definitely not the sentiment of the Parliament. For the first time in Commonwealth
parliamentary history, the President of the Senate formally introduced a Bill, which was
passed in 1987 as the Parliamentary Privileges Act 1987. Section 16 deals with the
application of Article 9 as follows:
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16. (1) For the avoidance of doubt, [our emphasis] it is hereby declared and enacted
that the provisions of article 9 of the Bill of Rights, 1688 apply in relation to
the Parliament of the Commonwealth ...

(3) In proceedings in any court or tribunal, it is not lawful for evidence to be
tendered or received, questions asked or statements, submissions or
comments made, concerning proceedings in Parliament, by way of, or for the
purpose of:
(a) questioning or relying on the truth, motive, intention or good faith of

anything forming part of those proceedings in Parliament;
(b) otherwise questioning or establishing the credibility, motive, intention

or good faith of any person; or
(c) drawing, or inviting the drawing of, inferences or conclusions wholly

or partly from anything forming part of those proceedings in
Parliament.

This section was designed to prevent future rulings similar to those delivered by Cantor
and Hunt J J.

10.4 PARLIAMENTARY PRIVILEGE IN WESTERN
AUSTRALIA

10.4.1 Legislation on Parliamentary Privilege

Parliamentary privilege was considered so fundamental to Western Australia that it was
written into our Constitution Act 1889:

36.  It shall be lawful for the legislature of the colony, by any Act to define the privileges,
immunities and powers to be held, enjoyed, and exercised by the Legislative Council and
Legislative Assembly, and by the members thereof respectively. Provided that no such
privileges, immunities, or powers shall exceed those for the time being held, enjoyed, and
exercised by the Commons House of Parliament, or the members thereof.

In 1891, the Western Australian Parliament enacted the Parliamentary Privileges Act
1891. It is through this Act that Article 9 of the 1689 Bill of Rights comes to apply to our
system of government. Section 1 of the Parliamentary Privileges Act 1891 applies the
power conferred by s.36 of the Constitution Act 1889 and provides that the privileges of
the Parliament are to be ‘... the same as are, at the time of the passing of this Act, or shall
hereafter for the time being be, held, enjoyed, and exercised by the Commons House of
Parliament of Great Britain’.

The Parliamentary Papers Act 1891 extends protection from legal action against those
persons printing and publishing proceedings in Parliament by order of the house. This
applies particularly to Hansard reports. Section 351 of The Criminal Code also provides
for the absolute protection of a member of parliament against suit for defamation through
the publication of any defamatory matter in the course of a speech made in Parliament.
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Similarly, a person who presents a petition to Parliament does not incur liability for
defamation by the publication to Parliament of any defamatory matter in the petition. In
addition, the publication in good faith of the proceedings of Parliament is protected under
s.354 of The Criminal Code.

10.4.2 The WA Royal Commission

During the course of its inquiries, the Royal Commission requested permission from
Parliament to make use of its records of proceedings in questioning witnesses. Relying on
Article 9 of the 1689 Bill of Rights, the Presiding Officers of both houses of the Western
Australian Parliament informed the Royal Commission that it was obliged to pursue its
inquiry without reference to proceedings in either house or any committee of the
Parliament (WA Royal Commission, 1992: I (1) 1.6.69).

In a further attempt to persuade the Presiding Officers, the Principal Solicitor Assisting the
Royal Commission wrote to them in May 1991 requesting a waiver of the immunity
bestowed by Article 9 (Wicks, 1991). The Presiding Officers replied that it was not within
their power, nor the power of the Parliament, to grant a waiver of any sort for this or any
other purpose. The Royal Commissioners did not agree with this response, but were not
willing to challenge it for the reason outlined by Mr R.K.F. Davis, counsel assisting the
Royal Commission, in his verbal submission to the Commission on Government when he
said:

The commissioners made it clear that they believed, and it was fairly obviously the case,
that if they had done that there would have been a challenge. They would have been
down in the Supreme Court at a twinkling of an eye and I’m sure you know that’s the
quickest way to derail an inquiry of that nature.

The Royal Commissioners then made an appeal to the then Premier for an amendment to
be made to the Royal Commissions Act 1968 to allow the use of records of proceedings in
parliament to an extent decided by the Royal Commissioners. Both the government and
opposition were not willing to approve the request. In the face of this response, the WA
Royal Commission continued its inquiries without access to the records requested. The
Royal Commissioners recounted these difficulties in Parts I and II of their report. They
were unequivocal as to the effect of this decision on their inquiries and stated so in their
report, observing that the Commission was required to conduct its inquiries with ‘... one
arm tied behind its back!’ (WA Royal Commission, 1992: I (1) 1.6.79).

In his submission to us, Mr R.K.F. Davis, recounted some of the difficulties this caused:

... it was frustrating to have something said which had all sorts of apparent problems with
it in relation to its truth and something quite different having been said at another time,
either by that person or by another person, in relation to the conduct we are looking at.
Lawyers are used, in a court situation, to going to all those things, bringing them all in,
stirring them around and hopefully the truth will emerge; but that sort of forensic tool
was not available and it was a quite serious disadvantage.
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The experience of the Royal Commission demonstrates the potential for conflict between
the rights of parliament on the one hand, and the demands of a thorough and proper
inquiry process on the other in those cases where serious allegations of wrongdoing are the
subject of the inquiry.

10.4.3 The Royal Commission into Use of Executive Power

The creation of the Royal Commission into Use of Executive Power has again brought
conflict surrounding the operation of Article 9. The problems that Article 9 could cause
were recognised in its Terms of Reference:

... should you be unable to obtain information relevant to your inquiry because of the
operation of Article 9 of the Bill of Rights 1689 (UK) you are required to present an
interim report outlining the nature of the information sought to be obtained, the
circumstances in which you have been unable to obtain that information, and the reason
why obtaining that information would or might assist you in completing your inquiry and
report ... (Western Australian Government Gazette, 12 May 1995)

A challenge to the validity of the Royal Commission into Use of Executive Power was
dismissed by the Full Court of the Supreme Court of Western Australia (Halden and
Lawrence v Marks and Others (1995), unreported; SCt of WA; (Full Court); Library No:
950400; 2 August 1995). We will therefore make no further comment on the conflict.
When questioned on radio recently as to what would have happened if the WA Royal
Commission had questioned Parliament’s interpretation of Article 9, former Royal
Commissioner Sir Ronald Wilson stated:

... I think it’s a fundamental issue. It goes to the heart of Parliamentary proceedings and
the extent to which they can be canvassed in court ... Now, whether it is being interpreted
more widely than it need be to secure that protection of members of Parliament is the
issue ... the way we were confronted in the Royal Commission, it certainly was something
we didn’t approve of as Commissioners. We wanted ... [not] to ... attack a member of
Parliament in any court or threaten - threaten him or her with any legal consequences, but
at least to take account of what was said in the Parliament.

10.4.4 The Abuse of Parliamentary Privilege

Recently there have been some well-publicised instances in Western Australia where
parliamentary privilege allegedly has been abused by members of parliament. One of the
most controversial was the tabling of a petition by the Hon. John Halden MLC, which is
now under investigation by the Royal Commission into Use of Executive Power.

Recently, a member of the Western Australian Legislative Council asked questions in
Parliament which identified a person in circumstances where a statute expressly forbade
public disclosure of that person’s identity. In another incident, a member of the Western
Australian Legislative Assembly made certain unsubstantiated and apparently erroneous
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allegations about a federal Senator. Other parliaments around Australia have also been
experiencing similar alleged misuse of privilege.

These instances have reinforced the perception that members of parliament have
overstepped the limits of acceptable behaviour and parliamentary privilege is no longer
seen to be serving the public interest.

10.5 THE PROCEEDINGS OF PARLIAMENT

10.5.1 Issues for Consideration

Under Article 9 of the United Kingdom Bill of Rights ‘proceedings in parliament’ are
covered by parliamentary privilege. The phrase ‘proceedings in parliament’ is not defined
in the Parliamentary Privileges Act 1891 or in any other Western Australian statute
making it difficult to define with precision the scope of the privilege. The federal
Parliamentary Privileges Act 1987 (Cwlth) defines what constitutes proceedings in the
Commonwealth Parliament. The inclusion of a similar definition in the Western
Australian legislation is worthy of consideration.

10.5.2 Actions to Date

No changes have occurred since the Royal Commission.

10.5.3 Public Submissions

Whether a definition of parliamentary privilege should be codified did not attract public
comment. The Law Society of Western Australia (Law Society) recommended that
Western Australia adopt similar legislation to the federal Parliamentary Privileges Act
1987 (Cwlth).

10.5.4 Analysis

In a recent judgment in the Western Australian Supreme Court, Steytler J. stated that: ‘The
expression “Proceedings in Parliament”, which has yet to be the subject of an exact and
complete definition, has been used in a number of different senses’ (Halden & Lawrence v
Marks & Others, unreported; 1995).

Ambiguity could be eliminated if Western Australia had a statutory provision to the effect
of s.16(2) of the Parliamentary Privileges Act 1987 (Cwlth):

16. (2) For the purposes of the provisions of article 9 of the Bill of Rights, 1688 as
applying in relation to the Parliament, and for the purposes of this section,
“proceedings in Parliament” means all words spoken and acts done in the
course of, or for purposes of or incidental to, the transacting of the business
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of a House or of a committee, and, without limiting the generality of the
foregoing, includes:
(a) the giving of evidence before a House or a committee, and evidence so

given;
(b) the presentation or submission of a document to a House or a

committee;
(c) the preparation of a document for purposes of or incidental to the

transacting of any such business; and
(d) the formulation, making or publication of a document, including a

report, by or pursuant to an order of a House or a committee and the
document so formulated, made or published.

The lack of such a statutory provision in Western Australia contributes to the uncertainty
surrounding parliamentary privilege. In our view, s.16(2) of the Commonwealth Act
provides a clear definition of the expression ‘proceedings in Parliament’.

10.5.5 Recommendation

1. The Parliamentary Privileges Act 1891  should be amended to define the
proceedings in Parliament that are subject to privilege by adopting
s.16(2) of the Parliamentary Privileges Act 1987  (Cwlth).

10.6 WAIVING PARLIAMENTARY PRIVILEGE

10.6.1 Issues for Consideration

Waiver of parliamentary privilege raises questions as to the appropriate balance between
freedom of speech in parliament and the demands of justice.

The legislative framework for parliamentary privilege has remained unchanged in this
State since self-government in 1890. Despite this continuity, the extent to which Article 9
operates to prevent judicial and similar inquiries into matters said or done in Parliament is
unclear.

10.6.2 Actions to Date

There have been no changes to parliamentary privilege since the Royal Commission.

10.6.3 Public Submissions

Only a few submissions recommended the total removal of parliamentary privilege. The
Council of Hungarian Associations in Western Australia argued that Article 9 of the 1689
UK Bill of Rights was outdated and impeded Royal Commissions and other such inquiries
in their investigations. In their view:
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Members of parliament should not rely on privilege as an excuse for allowing themselves
to say and or do things, which the[y] would not say and or do normally outside
Parliament ... Parliamentarians are not nor should they be absolutely above and beyond
the law.

While Article 9 played a vital role in 1689, the Council believed that after 306 years, its
application in Australia must end.

In a written submission, S.A. Ward also questioned whether the statements and actions of
parliamentarians, in the course of parliamentary proceedings, should be privileged, given
that the laws and customs which once justified parliamentary privilege have now changed.
In S.A. Ward’s opinion, as an elected member was still a member of the public, it was
questionable whether that member should now enjoy something other citizens did not. The
conclusion reached was that everything said in Parliament should stand on its own merits
and be subject to the same laws and customs that apply to the ‘man in the street’. In a
similar vein, Ms Astrid Herlihy commented that ministers and former ministers should be
able to be questioned in a court without any of the protections afforded by parliamentary
privilege. She felt that this would make them more responsible for their actions.

A different position was taken by a number of other people. They held that members of
parliament should not enjoy legal immunity for what they said in Parliament, although
they differed as to how far this should be taken.

In his submission, Mr Allan Mottram was firmly in favour of ‘... some form or means of
making a member of parliament prove their statement about individuals in a court of law
should the necessity arise.’

Mr Douglas Winter also believed that members should be made responsible for what they
say in Parliament. Following the same line of argument as expressed by the WA Royal
Commissioners, Mr Winter wrote:

... claims made in the legislature or evidence given before a parliamentary committee can
be presented without due regard for the whole truth and ... such a situation cannot but
entice parliamentarians and witnesses to make claims they probably would not make if
they knew they could be held accountable for their expressed views.

In a letter to the Commission, the Shire of Northam stated that ‘Council believes witnesses
to [a] Parliamentary Committee would be more likely to tell the truth, if they were subject
to challenge at a later date. The person making the statement would be more careful than
they are when they have unqualified protection.’

Mr David McAndrew provided an interesting variation. He suggested that statements
made under parliamentary privilege should be able to be questioned in any court or
inquiry, provided that the evidence given under oath differed from statements made under
privilege. He added:



364

Chapter 10
Parliamentary Privilege and Judicial Procedings

... I believe that the role of parliamentary privilege is so that a person will not be punished
for making statements in good faith. If it emerges that there was a lack of “good faith”,
particularly by consciously misleading Parliament, the rights of privilege should no
longer apply.

The Australian Democrats outlined a similar situation in which parliamentary privilege
might not apply. Given their strong belief in the separation of parliament and the
executive, they felt that if the executive continued to be drawn from parliament,
parliamentary privilege should be limited accordingly:

Possibly any person who rises to the level of the executive should have parliamentary
privilege withdrawn from them in certain circumstances, such as those where there is an
inquiry into malfeasance, impropriety or illegality.

At the public seminar in Port Hedland, Mr Keith McQue thought that if an individual was
defamed in Parliament, they should have recourse through the courts. Moreover, he felt
that if the individual won the case, the member who raised the matter in Parliament under
parliamentary privilege should be made accountable.

Mr Peter Mathie, at the public seminar in Kununurra, argued that parliamentary privilege
should only apply if parliamentarians took all reasonable steps to verify any allegations
they made, but if it was found that it was:

... just a matter of a parliamentarian repeating scuttlebutt and innuendo in the parliament,
then that be opened up to all the powers of the judicial process. Parliamentary privilege in
that case would be void ...

At the other end of the scale, the majority of people supported parliamentary privilege,
justifying its retention on numerous grounds. They rejected any idea of allowing
parliamentary proceedings to be questioned in a court. To follow this course, the President
of the Legislative Council, the Hon. Clive Griffiths MLC, warned, ‘... is a very dangerous
path to tread and must lead, inevitably, to a rekindling of conflict between a house and the
courts.’ He believed Parliament was the paramount institution of state government and its
processes should not be impeded by the judiciary.

When the President was asked by the Commission at the public hearing to comment on the
proposition: ‘... if the privilege was restricted to immunity from suit, that would allow the
courts to examine matters that have been discussed in Parliament?’, he replied:

If you find that you would allow the courts to use the information but to continue to
protect the member of Parliament from any libel action, what real difference is it to the
aggrieved person if they’re libelled in the court with no opportunity to get any action
taken against the person, or whether they are libelled in the Parliament? I mean, if
somebody’s character has been destroyed in the Parliament, to me it’s no different if that
person’s character is destroyed in the court.
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In a written submission, the Hon. Hendy Cowan MLA, Leader of the National Party,
emphasised the role parliamentary privilege played in holding governments accountable:

While it is important that inquiries into alleged impropriety or corruption in government
should face no unreasonable impediments, it is even more important that we do not
render ineffective the very means by which the allegations of impropriety or corruption
can be made public using parliamentary privilege.

He suggested that the diminution of parliamentary privilege had undoubted short-term
appeal, as there were cases where it had been abused and there was no obvious justice for
those affected. Notwithstanding this, he argued that weakening parliamentary privilege
would make it more difficult to raise issues of government impropriety or corruption.

At the Margaret River public seminar, Mr Barry Blaikie MLA emphasised retaining
parliamentary privilege when he said, ‘I have had matters that I have pursued that the
people who may have been affected would have stopped at nothing within the courts to
stop me from doing my role within a parliamentary responsibility.’

Another strong case for retaining the freedom of speech immunity for parliamentarians
was advanced by Mr Brian Tennant at the Perth public seminar. As he explained:

Sometimes members of parliament believe that they have a good reason to bring
something up in the house, and that’s the only way they can bring it up because they are
not quite sure of the full circumstances but they believe it’s in the public interest that it’s
brought up.

Also at the Perth public seminar, Ms Langham spelt out the importance of the legal
protection members of parliament received from parliamentary privilege: ‘... advocates
that we elect to look after us wouldn’t be able to open their mouths for, you know, being
buried under an avalanche of writs all the time.’

Dr Laurie McGrath, at the same seminar, highlighted the role parliamentary privilege
played in maintaining parliament’s sovereignty:

... it appears to me today that ... we should do nothing to weaken the parliamentary
privileges of the members of parliament if we are to see ... a parliament which is
sovereign, a legislature which has sovereignty and therefore have a democratic parliament
responsible for the way the state or nation progresses in each case.

As Mr Wayne Shortland stressed in a written submission, ‘I feel that a member of
parliament’s ability to do their job would be reduced if they did not have the freedom to
express their concerns openly in the parliamentary forum, protected by the privilege law.’
Similarly, Mr J.N. Anderson wrote: ‘... the rightful use of Parliamentary Privilege is
supported and it should be used fearlessly whenever that need is justified.’
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Mr John Baker, at the public seminar in Kalgoorlie, felt that parliamentary privilege was
important and could have been used to good effect by parliamentarians during the Burke
era. He also took the pragmatic view that:

... in a democracy we know it’s not perfect and there is going to be a bit of bark taken off
anyhow, and some of us individually or groups may be a little bruised by what goes on,
but I think it’s important to have this facility to keep everything open. Even if things are a
bit misleading or wrong - in fact, that can happen accidentally at times, but it is important
for things to be able to be brought out without fear.

At the Harvey public seminar, Ms Penny Hearn stressed the importance of parliamentary
privilege as it allowed parliamentarians to examine individuals normally considered to be
beyond the law. In her view, Parliament was one of the few places where issues of public
importance could be raised about people with large financial resources and lawyers and
hence effectively untouchable by normal means. She added: ‘I would hate to see that one
option that we have taken because I think it exposes us to worse than we are exposed to
now.’

Mr Kevin Richards, at a Karratha public seminar, warned against interfering with
parliamentary privilege:

The only reason for privileges in parliament is that parliament can act. ... if you were to
interfere with privilege in any shape or form I think, although it might appear that you are
creating a democracy, you might be actually destroying a democracy.

Mr Peter Wetherly, at the Northam public seminar, believed the public should trust
parliamentarians to act responsibly:

There comes a point where you must trust a man or a woman to use his good judgement
and not defame people. It might not be quite as important now that there’s been a few
High Court decisions that make it not quite so easy to sue people, but still I feel that there
comes a point where you must trust your member of parliament to use good judgement,
good sense, not defame people and he must have that power to say what he thinks even if
he hasn’t got total proof but as long as he at least believes it to be true.

The general tenor of other public submissions was that while the legal protection afforded
by Article 9 should be retained, they equivocated over the desirability of allowing courts
to question parliamentary proceedings.

Mr R.K.F. Davis, at the public hearing, said that he felt there were serious problems with
parliamentary privilege and that the whole matter needed to be reviewed. In his opinion,
only two immunities could be justified. The first was immunity from suit or prosecution
for anything said or done by a member or witness in Parliament. The second was that
anything said or done by a member in Parliament or a witness before a committee should
not be used to support legal proceedings against that person arising out of matters that
happened outside of Parliament.
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Beyond these two situations, he did not think parliamentary privilege could be supported.
He summed up his position on parliamentary privilege as follows:

They must be accountable for what they say and do in parliament as anywhere else,
subject, of course, to the immunity from prosecution or suit. The statements they make or
the evidence before committees or comments must be capable of examination and
scrutiny both inside and outside parliament where that is necessary.

To facilitate this, he suggested there was a need for legislative change, because ‘... unless
the position is properly clarified, I think that the correct position will often not be
asserted.’ He believed the Royal Commissioners could have made a ruling on good
grounds and authority that witnesses be examined on matters raised in Parliament or
evidence given to parliamentary committees, provided that the examination of witnesses
did not impeach or question what had been said. The fact that the Royal Commissioners
would have been challenged in a court for making this ruling emphasised the need to have
some sort of codification by way of legislation.

At the public hearing, Associate Professor Patrick O’Brien commented on the ‘awesome
power’ of freedom of speech in Parliament and the fact that Parliament could not be
examined by other bodies. While he did not think it was necessary to abandon freedom of
speech in Parliament (and the associated protection from legal action), he thought it
should be re-examined and redefined. It should not be accepted that what was said in
Parliament could not be ‘... raised, examined or questioned in another forum.’

The Australian Democrats strongly recommended that parliamentary privilege and
immunity from suit be retained, as parliamentarians should be ‘... free from interference
and able to carry out their task.’ They held that courts should not be able to question
parliamentarians, officers or members of the public who were under the protection of
parliamentary privilege, except if a person volunteered to be examined and questioned. In
addition, they believed parliamentary records could be examined and questioned in courts,
as these were public property and capable of being commented on by the media, the courts
or anyone:

... [people] could not be required by the court to appear there, but the public record of
what they have said, in other words the written recorded public record of what they have
said in parliament, could certainly be discussed and criticised and presented in evidence.

The Australian Democrats also suggested a novel solution whereby the protection of
parliamentary privilege could be extended to allow judicial inquiries to operate as
parliamentary bodies. This would prevent parliamentary privilege from being used to
impede judicial inquiries. As they argue:

There is no reason whatsoever if parliament could extend parliamentary privilege to those
who appear for parliament as witnesses or to its public officers why it shouldn’t accord



368

Chapter 10
Parliamentary Privilege and Judicial Procedings

the same privilege to bodies it sets up such as royal commissions, judicial inquiries and
expert bodies.

Associate Professor David Black, at the public hearing, stressed the importance of
Parliament retaining its privileges. He added that ‘... parliamentary privilege, if it didn’t
exist, would have to be invented.’ He suggested, however, that the whole range of
parliamentary privileges be comprehensively reviewed, and that Parliament was the
appropriate body to do this.

With respect to the Commission’s Specified Matter, he recommended that Parliament be
asked to give the ‘... maximum possible assistance to bodies like the Royal Commission
where if necessary making such modifications as ... deem[ed] necessary to privilege for
those particular inquiries to be able to proceed with the least possible impediment.’

Mr Daniel O’Sullivan, at the Perth public seminar, expressed a view that there is no need
to ‘... take away powers from parliament or to try and weaken parliament which is, after
all, the only institution we have that is directly representative of the people.’ He qualified
this by adding that ‘... surely it must be reformed so that it just behaves to the same kinds
of standards that are expected of parliaments in, dare I say, more civilised parts of the
world.’ This was echoed by Mr Brian Fleay, who agreed there was a need to defend the
power of Parliament, not to weaken it, but that it should also be made to ‘work better’.

A compromise solution was offered by Associate Professor O’Brien. He argued there was
no reason why Parliament could not lift its own immunity in special cases, particularly
when its privileges had been abused or when Parliament itself was under scrutiny, as was
the case with the WA Royal Commission.

Associate Professor Allan Peachment expressed the view at the public hearing that the
Royal Commissioners would have had more accurate and detailed information on which
to base their interrogations of people if they had had access to parliamentary proceedings.

10.6.4 Analysis

In considering Specified Matter 19 we have focussed our attention on how the immunities
conferred on Parliament and its members by Article 9 of the Bill of Rights further the
public interest. Specifically, we have sought the appropriate balance between the public
benefits which flow from a member’s ability to speak with complete freedom in
Parliament and the potential for miscarriage of justice because events in Parliament cannot
be questioned in a court.

We are mindful that freedom of speech in Parliament is conferred on its members by the
community as a whole. It is there to serve and protect the people, so that members elected
to represent them can say the things and ask the questions which ordinary citizens would
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want said and asked in the circumstances. In our opinion, the public does not want to see
its privilege, conferred on its representatives in good faith, used to avoid accountability or
to malign citizens who have no redress.

It is superficially tempting to allow happenings and statements made in Parliament to be
subject to questioning in a court or royal commission. We have heard that this would
enhance everyone’s accountability, especially parliamentarians, and may also help prevent
miscarriages of justice occasioned by a court’s inability to admit evidence obtained by
questioning members of parliament on what they said or did there.

We are not persuaded by these arguments. All of the original fundamental reasons for
granting Parliament its privileges still pertain in the modern world. By their freedom to
say what they feel they must, without fear of suit or retribution outside Parliament, its
members defend all of our individual freedoms. Any diminution or qualification of
Parliament’s immunities would eventually erode the rights and freedoms of every citizen.
The freedom is absolute because the need for it is absolute. We therefore recommend there
be no amendments to the Parliamentary Privileges Act 1891 to permit any general or
specific waiver of parliamentary privileges.

Its privileges are Parliament’s greatest source of strength but, at the same time, represent
the greatest threat to Parliament’s continued relevance and stature if they continue to be
abused. While we have endorsed the continuing need for untrammelled parliamentary
immunities we make further recommendations to prevent abuse and to deal with it when it
occurs.

In making our recommendation, we are aware that courts and royal commissions are not
completely cut off from receiving guidance about events and statements in Parliament.
They and counsel appearing before them can read Hansard reports and shape the conduct
of trials and hearings accordingly. It is open to counsel to map strategic advocacy in the
light of what happened in Parliament, without the necessity directly to question its
members or record of events.

10.6.5 Recommendation

1. The Parliamentary Privileges Act 1891  should not be amended to permit
any waiver of the immunities conferred by Article 9 of the Bill of Rights
1689.

10.7 PRIVILEGES OF THE HOUSE OF COMMONS

10.7.1 Issues for Consideration

The privileges of the Western Australian Parliament are laid down in the Parliamentary
Privileges Act 1891 (s.1) as being ‘... the same as are, at the time of the passing of this Act,
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or shall hereafter for the time being be, held, enjoyed, and exercised by the Commons
House of Parliament of Great Britain’. This section develops the power conferred by s.36
of the Constitution Act 1889. It is generally held that this framework ties the current
immunities and powers of the Western Australian Parliament to the present practice of the
House of Commons.

This was clearly stated by the Attorney General in 1891 in his second reading speech on
the Bill: ‘But, while we are entitled to define our powers, it will be observed by that
section that they are not to exceed the powers possessed and exercised by the House of
Commons, not only at the present time, but that may be possessed by the House of
Commons hereafter, and it will be seen that that principle is carried out by this Bill ...’
(WAPD, LA, 28 January 1891: 96). While this link to the House of Commons may have
been appropriate in the fledgling Parliament of the time, its relevance now is a matter for
consideration.

10.7.2 Actions to Date

There have been no changes since the Royal Commission.

10.7.3 Public Submissions

In a written submission the Law Society said:

... the Constitution constrains the State Parliament not to exceed the privileges for the
time being held by the House of Commons. Hence this suggests that those privileges may
vary from time to time and consequently a particular aspect of parliamentary privilege as
defined by the legislature may be thrown into question if there is doubt about the then
current powers of the House of Commons.

They went on to recommend:

The Constitution should be amended to delete the reference to changes corresponding
with the House of Commons. There should be consequential amendments to the
legislation on Parliamentary Privilege to remove any doubts as to the extent of the powers
of the Parliament.

10.7.4 Analysis

The Parliamentary Privileges Act 1891 has not been amended since its enactment. The
link with the House of Commons was one of the issues examined by the Parliamentary
Standards Committee (PSC), established in 1988, to inquire into various aspects of the
Western Australian Parliament. The Committee recommended that s.36 of the Constitution
Act 1889 and s.1 of the Parliamentary Privileges Act 1891 be amended to sever the link
with House of Commons practice (PSC, 1989: I 18-20).
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Section 49 of the Commonwealth of Australia Constitutional Act 1990 (Commonwealth
Constitution) states:

The powers, privileges, and immunities of the Senate and of the House of
Representatives, and of the members and committees of each House, shall be such as are
declared by the Parliament, and until declared shall be those of the Commons House of
Parliament of the United Kingdom, and of its members and committees, at the
establishment of the Commonwealth.

By virtue of this, the Federal Parliament, in passing the Parliamentary Privileges Act 1987
(Cwlth), did not have to deal with the issue of a link with the House of Commons. It
simply confirmed the arrangement set out in the Constitution except where it conflicted
with provisions in the Parliamentary Privileges Act 1987 (Cwlth), in which case the
Parliamentary Privileges Act 1987 (Cwlth) would prevail. Unlike the Western Australian
constitution, the Commonwealth Constitution invested the federal Parliament with powers
to extend its privileges.

During his submission to the Parliamentary Standards Committee, the Solicitor General
stated:

I am afraid that I see section 36 as ever hauntingly present and active ... if the Commons
should divest itself of some power in some way the powers that can be exercised by our
Parliament must be limited in the same way and that the Act, to the extent that it might
exceed that would be beyond power and would have to be read down. (PSC, 1989: II 81)

It is anomalous that the privileges of the Western Australian Houses of Parliament remain
linked to the privileges of the House of Commons. The passing of the Australia Act 1986
cut the final avenues of legal appeal to the United Kingdom. We support this view and
recommend that the link be severed. This will require repeal of the proviso to s.36 of the
Constitution Act 1889. The Parliamentary Privileges Act 1891 will also need to be
amended as a consequence.

10.7.5 Recommendations

1. The Constitution Act 1889  should be amended to repeal the proviso
contained in s.36 linking the privileges of the Western Australian
Parliament to those of the House of Commons.

2. The Parliamentary Privileges Act 1891  should be amended to specify the
privileges, powers and immunities of the Western Australian Parliament
so that they can be identified separately from and operate
independently of those which may apply from time to time to the House
of Commons.
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10.8 THE ABUSE OF PRIVILEGE

10.8.1 Issues for Consideration

In their submissions to us the public consistently expressed dissatisfaction and
disillusionment with the conduct and performance of members of parliament. Widespread
concern centred on the misuse of privilege, particularly where a member made apparently
unsubstantiated accusations against a private citizen.

10.8.2 Actions to Date

The Parliamentary Standards Committee reviewed the issue of parliamentary privilege
abuse. It not only examined the various ways Parliament had previously dealt with it, such
as by appointing select committees, but also whether any changes were required in the
way abuses were handled. One option explored was whether Parliament should cede
jurisdiction over privilege to another body.

The Committee concluded that matters of privilege could only be determined by
Parliament, not by any outside tribunal, and recommended that each house of Parliament
give serious consideration to the establishment of a Standing Committee on Privilege.
Further, where remarks made in the house were at issue, the Committee identified a
number of steps that might be taken by the Presiding Officer and the house concerned
against the offending member, including that: ‘... the Presiding Officer may interrupt the
Member with a warning that the Member be careful not to abuse his or her privileges’; ‘...
the Presiding Officer may, at some later stage, issue a general warning about abuse of the
privilege of freedom of speech’; and ‘... the house may exercise its power to censure,
suspend or expel the Member’ (PSC, 1989: I 40).

In addition, the Committee proposed a general code of conduct for members, ‘... with the
recommendation that it might be used for educational rather than disciplinary purposes’
(Black, 1991: 419). This was subsequently adopted by the Legislative Assembly in May
1992:

10. (1) In speaking in the House or in a committee, Members should take the following
matters into account -
(a) the need to exercise their valuable right of freedom of speech in a

responsible manner;
(b) the damage that may be done by allegations made in Parliament to

those who are the subject of such allegations and to the standing of
Parliament;

(c) the limited opportunities for persons other than Members of
Parliament to respond to allegations made in Parliament;

(d) the need for Members, while fearlessly performing their duties, to
have regard to the right of others; and
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(e) the desirability of ensuring that statements reflecting adversely on
persons are soundly based. (V & P, LA, 5 May 1992: 65)

The Legislative Assembly also referred the question of whether a Standing Committee on
Privilege should be established to the Standing Orders and Procedure Committee, in the
context of developing a Citizens’ Right of Reply. The Committee reported that no such
Standing Committee was required. This matter will be further addressed later in this
Report.

10.8.3 Public Submissions

The concern about the conduct and standards displayed by our parliamentarians was
clearly expressed in country seminars. One of the most telling remarks came from Mr Rod
Grist at the Bunbury public seminar, where he said that ‘I’m sure most people in the
country are sick to the back teeth with the ... lack of standards that are set within the
Parliament.’

Similar remarks were voiced at the Collie public seminar by Mr Alan Mountford, who
said that ‘... ultimately the authority of parliament comes from the people and at the
moment I believe the people are very disenchanted with the way parliaments are acting’,
and at the public seminar in Esperance by Mr Ian Mickel, who said that ‘I think only a half
an hour or two in the gallery watching question time or something like that and seeing
what I call the shocking behaviour of our parliamentarians turns you off any form of
respect that you might have for them.’

In his submission, Mr Ian Brandenburg claimed that parliamentary privilege was being
used for political advantage and politicians needed to be more accountable for
irresponsible and slanderous behaviour. He added that the ‘... general behaviour of these
servants representing the people need[s] to be carefully managed in the interests of good
government and constructive opposition.’

Given the disenchantment with the way members’ behaviour was viewed, many people
called for a code of conduct. For instance, it was stated at the Port Hedland public seminar
by Mr Hopkinson:

I do feel that there must be some checks and balances because the parliamentary
privileges have been abused quite a lot and just recently there have been too many reports
regarding that, so there should be some check and balances as to the conduct of the
parliamentarians ...

Ms Heather O’Connor, at a public seminar in Karratha, felt that politicians needed a code
of ethics, as ‘... they have certain behaviours that they should - that’s the way that they
should carry out their role, and there are certain things that they should not do, and they
should be called to account. There has to be an ethics committee or something.’
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Speaking at the same seminar, Ms Debbie Byrne agreed:

I agree it’s a code of ethics that is required not to take away the parliamentary privilege as
such which, as you say ... does expose and bring things to a head and brings things to the
table to be answered, but I think there has to be a much more accountable way and not
necessarily maybe so personally vindictive or vicious or innuendo or hearsay or
whatever.

At the Pemberton public seminar, Mr Cheeseman stated that parliamentarians should be
able to speak their mind and to say what they like, but qualified his endorsement by
suggesting the introduction of ‘... some form of parliamentary protocol to in fact ensure
that members didn’t exceed the bounds when it came to things like personal abuse and that
sort of thing.’

Mr Brian Fleay, on behalf of the Greens (WA), maintained that parliamentary privilege
should remain unqualified, but suggested an inquiry could be established to draft a
proposed code of conduct for parliamentary privilege. Through written submissions, the
public would be given the opportunity to inform parliamentarians how they believed
parliamentary privilege should be exercised with propriety.

The Law Society believed it was essential for members of parliament to be able to raise
matters of public importance, even if they did not have the necessary evidence.
Nevertheless, to balance this privilege immunity, the Law Society recommended that both
houses of Parliament should adopt their own codes of conduct, ‘... for the guidance and
governance of members in relation to possible breaches of privilege.’

Another recommendation proposed by several people was to create a review system to
hold parliamentarians to account for what they say. Some advocated that this could be run
by the members themselves, while others thought there should be an external body or
committee. For example, Mr John Gibb, at the public seminar in Derby, made the
following comment, ‘... we know that there’s a certain amount of secrecy or protection
they must have, but at the same time there should be a body controlling just how far they
can use parliamentary privilege.’

At the same seminar, Mr Graham Watts spelt out an even more explicit role for such a
committee:

... [for] the control of the person who slanders or creates the problem in the house, there
doesn’t seem to be any form of punishment for that person if it can be proven that what
they have said is lies, illegal or whatever. They have deliberately created a falsehood in a
way and I think that is possibly where a committee of review could look at that. I don’t
know whether there’s already a review committee in place, a privileges committee, which
looks at those sorts of things.
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At a public seminar in Karratha, Mr Ranzetta recommended a similar framework: ‘I think
any abuse of parliamentary privilege should be called to account perhaps by Parliament
themselves; as you suggest, a committee set up within Parliament to deal with it.’

Mr J.N. Anderson, in his written submission, recommended establishing a standing
parliamentary committee to oversee the proper operation of parliamentary privilege and to
ensure that ‘... every genuine grievance registered against any MP is thoroughly
investigated and if proven the offending MP brought soundly to account.’

Mr Les Robinson, at the public seminar in Harvey, said that abuses of parliamentary
privilege would be better reviewed by an external body. As he explains, ‘I don’t think you
can leave it to the parliamentarians to judge themselves. I believe it should be a body
outside the Parliament which has the ability to scrutinise these abuses.’

This view was reiterated at the Kalgoorlie public seminar by Mr Fyfe. While suggesting it
would be dangerous if politicians did not have the right to get up and make allegations, he
thought they had to be ‘... answerable to one individual. Maybe it would be an individual
who is appointed by the government or the people ... but the politician has got to have
somebody to be judged by because if they make an allegation that is quite clearly false,
somebody must come down on him or her.’

10.8.4 Analysis

Freedom of speech in parliament is held on behalf of the people. It is there to protect the
people and further the public interest. When members abuse freedom of speech in
parliament, the people are entitled to object, since it is their freedom which is being
abused.

The Commission’s inquiries have revealed strong community concern about frequent
misuse of parliamentary privilege. It was made very clear to us that people expect better
behaviour and greater responsibility from the members of parliament they elected.

Such a display of unified public opinion is a powerful force and indicates a deep and
widely held feeling among the public that members of parliament ignore at their peril. In
our view they should take heed of the public’s perception of their low standards of
behaviour.

We believe the Parliamentary Standards Committee did not go far enough in dealing with
the misuse of privilege. Its limited endorsement of the concept of a Standing Committee
on Privilege stemmed partly from arguments that such a step would significantly increase
the number of issues raised in the house and that it could encourage frivolous or vexatious
complaints or allegations. We find these arguments unconvincing; the very reason for
having such a Committee is to investigate these types of complaints and, where they are
proven, to take appropriate action.
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The Committee’s recommendation that each house ‘... give serious consideration to the
establishment of a Standing Committee on Privilege’ (PSC, 1989: I 38) was met by an
inadequate response by the Parliament.

It is our considered view that in the first instance, it should be up to the Parliament to
regulate and control the abuse of privilege by its own members. To alleviate public
concerns, this needs to be done in a positive and consistent manner. The most appropriate
means for this to occur is by establishing a Standing Committee on Privilege in each house
of the Western Australian Parliament.

We recommend that each house of Parliament should adopt a uniform Code of Conduct
and establish a Standing Committee on Privilege for the guidance and governance of
members in relation to possible breaches of privilege. Each Committee will be responsible
for reviewing any actions which are alleged to have breached the Code. If a breach has
occurred, the relevant Standing Committee will be able to recommend an appropriate
penalty to the house to which the member belongs. This could range from requiring the
member to retract or apologise, suspending the member from the house for a period of up
to 14 days or, in the most extreme cases, requiring the member to forfeit his or her seat.

It is essential that members do not abuse the privileges granted to them. Their privilege of
free speech in Parliament allows them to act with impunity, sometimes to the detriment of
innocent persons. Not only can this harm the reputation and lives of those affected, but it
also brings the reputation of Parliament into disrepute. When referring to conduct and
statements made in Parliament, the word freedom does not mean licence. Wilful,
irresponsible and uncaring misuse of Parliament’s immunities by a member, in our
opinion, constitutes improper conduct by a public official.

Parliament has to show itself capable of controlling the responsible use of parliamentary
privilege. If it fails, it will have no other option but to cede control to an independent
body. If Parliament cannot control the misuse of its privileges, the public will demand
some form of independent control.

We note that the recent Nolan Report (1995) recommended that a code of conduct be
drawn up for members of the House of Commons and that the Commons should appoint a
person of independent standing as Parliamentary Commissioner for Standards. Where the
Commissioner found that a member had a conduct case to answer for, the case would then
be heard by the Committee of Privileges.

Accordingly, we believe that if the Standing Committees on Privilege have not
successfully reduced the incidence of abuses occurring within three years, an independent
Commissioner will need to be appointed to investigate and oversee the use of
parliamentary privilege. Parliament would be well-advised to take note: ceding control to
an independent body could ultimately lead to the loss of parliamentary privilege in its
present form.
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10.8.5 Recommendations

1. A Standing Committee on Privilege should be established in each
house of Parliament. The first task should be the preparation of a
uniform Code of Conduct for the guidance and governance of members
in relation to possible breaches of parliamentary privilege.

2. Following the adoption of a uniform Code of Conduct, each Standing
Committee should review conduct alleged to be in breach of the Code.

3. In the event of a breach of the Code of Conduct being established, the
relevant Standing Committee should recommend an appropriate penalty
to the house concerned. Depending upon the seriousness of the
conduct, the penalty could be:

(a) a retraction and/or apology;
(b) suspension from the house for a period of up to 14 days; or
(c) forfeiture of the member’s seat.

4. Three years after their establishment, each Standing Committee should
review the effectiveness of the measures which are proposed to
determine whether they have, to the satisfaction of the community,
reduced the incidences of abuses. The reviews should include public
hearings to afford members of the public the opportunity to express
their views and to enable the Standing Committees to judge community
sentiment. If the Standing Committees find that the incidences of
abuses have not been reduced to the satisfaction of the community,
then the Parliament should appoint an independent commissioner
responsible for investigating and overseeing the use of parliamentary
privilege.

10.9 RIGHT OF RESPONSE

10.9.1 Issues for Consideration

A consistently voiced concern by members of the public was the lack of redress for
citizens named in parliamentary proceedings. Many believed that a direct right of reply
should be available to those citizens who felt aggrieved by being named during
proceedings in Parliament.

The Parliamentary Standards Committee (PSC) inquired into the desirability of
incorporating a formal avenue of reply in the Western Australian Parliament. They
examined the procedures currently available to citizens, such as asking a member to act on
their behalf, requesting the Presiding Officer to make a statement to the house about the
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matter or contacting the media. The Committee believed the problem was not so much the
procedures but the public’s lack of awareness of them.

The Committee explored other forms of redress, including the use of judicial proceedings
and introducing a formal right of reply under parliamentary privilege. Consistent with the
Committee’s desire to enhance the independence of Parliament from the executive and
judiciary, it concluded that to allow courts to take action against members for what they
said in Parliament would ‘... strike against the very essence of the privileges and
immunities held by the houses of Parliament and their Members’ (PSC, 1989: I 53). They
argued that any additional form of redress would have to be provided by the Parliament
itself.

The Committee considered the resolution passed by the Australian Senate on 25 February
1988, which incorporated a formal right of reply procedure in that house. Through this
mechanism, anyone who believes they have been adversely affected by proceedings in the
Senate can write to the President. If the subject of the submission is not trivial, frivolous
or vexatious, the President can refer the submission to the Committee of Privileges. If
warranted, certain actions can be taken, such as having the person’s response incorporated
in Hansard or publishing it (Senate Resolution Providing for Citizens’ Right of Reply, 25
February 1988).

The Parliamentary Standards Committee believed too many problems would arise if such
a formal right of reply mechanism was established. The Committee also noted the
reservations held by other committees which had examined this issue, such as the 1988-89
House of Commons Select Committee on Procedure.

The Committee concluded that ‘... it is neither a practical nor appropriate process to
provide for such procedures at this time’ (PSC 1989: I 57). The Committee held the
current procedures to be sufficient, and while it recommended that Parliament should not
adopt any additional formal means of redress, it stressed the need for an improvement in
those avenues already available.

10.9.2 Actions to Date

Debate on the recommendations of the Parliamentary Standards Committee did not take
place in the Legislative Assembly until May 1992. It was then resolved that, despite the
Committee’s recommendation to the contrary, the issue of a citizen’s right of reply should
be further examined. It was subsequently referred to the Standing Orders and Procedure
Committee (SOPC). This Committee reported to the Legislative Assembly in August
1992, recommending that ‘... a change in the Petitions Standing Orders should be made to
assist aggrieved citizens but that no provision for a Senate style of Citizens’ Right of
Reply be made in the Standing Orders’ (SOPC, 1992: 5). As one Committee member
explained:
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The committee was satisfied that a number of avenues already existed for members of the
public to address complaints about statements made about them in the Parliament
provided those avenues were made a little clearer. (WAPD, LA, 25 August 1992: 3751)

The only formal alteration the Committee recommended was to delete Standing Order No.
90, which stated that: ‘No reference shall be made in a Petition to any debate in
Parliament.’ With this deletion, it would be possible for a person who felt aggrieved to
present a petition to the Legislative Assembly outlining their complaint. This could lead to
several courses of action, such as ‘... having the house note the petition, having the house
refer the matter to a committee or establishing a committee if no appropriate committee
exists or seeking that the petition be printed’ (SOPC, 1992: 6). Even if nothing was done,
‘... the aim of publicising the different point of view or attempting to rebut it would have
been achieved’ (SOPC, 1992: 6).

The only action taken by the Legislative Assembly in this regard was to pass a resolution,
which was adopted by the house for ‘educational purposes’. It stated that ‘... an important
part of the process of political education undertaken by the Parliament should be
concerned with improving awareness of those avenues of redress already available’ (V &
P, LA, 5 May 1992: 65).

10.9.3 Public Submissions

It is clear to us that while the public generally support the protection afforded to
parliamentarians under Article 9, they believe this needs to be balanced by an individual’s
right to justice when abuses occur.

Mr Douglas Winter summed up the general view when he wrote that members of the
legislature were permitted to exercise their immunity from prosecution to the detriment of
other parties. Further, these people were seldom given fair or reasonable opportunity to
refute such attacks.

Speaking at the Perth public seminar, Mr McCloat explained further:

... any parliamentarian who does make a statement, derogatory or otherwise, against a
citizen of the state or the Commonwealth, that person so accused should have equal
access to the same parliament in which the accusation or statement was made against him
...

Mr Daniel O’Sullivan agreed: ‘... surely there should be a standing order that any person
of whom something is said in parliament that would be defamatory if said outside
parliament should automatically have a right of reply inside parliament’.

Many suggestions were advanced to remedy this situation. Mr Winter focussed on the
media, which he identified as the major means of disseminating views expressed in the
legislature. He suggested that a media code be introduced requiring the right of reply to be
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given along with the publication of detrimental claims. As he explained, ‘[a] response
published with the allegations would be the most ideal situation.’

The Law Society pointed out there were difficulties in requiring the media to publish a
reply by a person defamed. Nevertheless, ‘[a]s a matter of equity and fair dealing, both a
right of reply and a right of appropriate publicity would appear to be proper.’

Dr Philip Jennings, Vice President of the Conservation Council of WA, in a written
submission, agreed that parliamentary privilege had been widely abused by politicians
wishing to defame members of the public. He believed one solution could be to appoint a
parliamentary ombudsman to hear complaints about abuses of privilege. This person
would be able to instruct members of parliament to apologise or allow the public to lodge
a statement of rebuttal in Hansard.

The same suggestion was made at the Bunbury public seminar by Dr Ernie Manea. He felt
there should be a complaint process whereby an aggrieved person could complain to the
ombudsman. As the position already existed, Dr Manea thought that it would be a simple
matter to amplify the ombudsman’s powers and ‘... the person who is subject to slander or
public statement ... can complain ... and the ombudsman could investigate it and issue a
public report.’

At the Harvey public seminar, Ms Penny Hearn also wondered whether right of reply
could be linked back to a separate position, such as the ombudsman: ‘... perhaps
parliamentary privilege is something the ombudsman could take up.’

Mr Alan Mountford, at the Collie public seminar, suggested that an ombudsman
committee could be established. He agreed parliamentary privilege was essential but had
been abused in certain cases. He gave a detailed description of the composition of this
committee (one member of the judiciary nominated by the government, one member
nominated by the opposition and two members of the judiciary elected by the judiciary)
and proposed that ‘... it should be able to investigate any complaints made by a member of
parliament about the abuse of parliamentary privilege.’

Seeking redress directly through Parliament was the subject of several other public
submissions. For example, Mr Jim Anderson, at the public seminar in Derby,
recommended that to remedy the incorrect usage of parliamentary privilege, ‘... the
aggrieved person should be able to have it recorded in Hansard a rejection or in his view
the correct circumstances from his point of view.’

This viewpoint was challenged by Mr Gerald Ranzetta at a Karratha public seminar. As he
explained:

I was wondering whether this rebuttal in Hansard is worth having at all. People would
just say, “Well, naturally he would say, ‘It wasn’t me’ or ‘I had nothing to do with it’ and
so it seems pointless.” You know, endless arguments could ensue.
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Another objection was raised by Mr Kevin Evans at the Kununurra public seminar, who
also thought that incorporating someone’s views in Hansard would be insufficient.
Instead, he proposed that anyone mentioned in Parliament should have the right of reply
‘... in the Parliament themselves at a later date to express their point of view as to their
opposition to what the parliamentarian was saying at the time.’

Mr Ron Edwards, former member of the House of Representatives, also favoured the
direct approach. He recommended in his written submission that the Standing Orders of
both houses of Parliament be amended to permit citizens believed to be defamed or
wronged to appear before the bar of the chamber to correct the record. Similarly, Mr Brian
Fleay, representing the Greens (WA), argued there needed to be ‘... clear provision in the
[Parliamentary Privileges Act 1891] for people to appear before parliament to respond to
perceived defamation by MPs under [parliamentary privilege].’

Mr Ian Miffling, at the Collie public seminar, agreed: ‘I think it should be the right of the
citizen to be able to go to that parliament place and have their say.’ He went on:

I don’t have a problem with people being able to express in parliament what they believe.
I mean, we know that it can be abused as well, but generally if they are saying what they
believe to be the truth but somebody takes offence at it, then that person should have the
equal right under protection, under privilege, to be able to rebut and, to me, the sensible
place to do that is to go right back to the source of where it came and that’s in the
parliament itself and the people should be able to do that.

Several submissions argued for an independent body or parliamentary committee that
would listen to people’s complaints. N. Graham-Smith suggested that each house of
Parliament appoint sessional committees to hear complaints from persons affected by
alleged abuses of privilege. By doing so, he wrote, ‘[i]f Parliament regulates the impact of
its privileges on the general public in this fashion, then it can uphold its own rights while
ensuring that those of the people are not abused.’

At the Bunbury public seminar, Mr Phil Smith, former MLA for Bunbury, said that in his
experience, people were seldom satisfied with the existing options available to get redress,
such as by petition or asking another member to speak on their behalf. In his opinion,
there should be an independent body, which ‘... should be a group that they go to quickly
to complain and that group should be able to hear the case and work out just what the
appropriate way is for them to protest.’

One form of protest he advocated was having a person’s statement read out in Parliament,
rather than printed in Hansard, ‘... which only a handful of people ever read.’ He
emphasised the necessity of having a quick response for people who were aggrieved, so
that ‘... they can feel that publicly they have been able to answer the accusations.’

The Hon. David Smith MLA, stated at the Bunbury public seminar that he strongly
believed in parliamentary privilege. In his view, any reduction in the current privileges
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would be ‘... a great detraction from parliamentary democracy.’ In his opinion, all that was
needed was a system of redress:

I think the system of ensuring that people who feel they have been offended can get
something like the Hansard record and that there is a true system of a privileges
committee, that has the capacity to discipline members of parliament by the parliament in
appropriate cases, is the way to protect that.

In a written submission, R.R. and M.A. Kennedy emphasised the need for people to be
told if they had been referred to in parliament. They believed some form of reporting
system should be established, so that individuals could be officially notified of any
reference made of them in the Parliament.

This shortcoming was highlighted by the experience of Mr David Linck. He discovered he
had been named in a parliamentary committee, in which statements had been made about
him which were false and defamatory. He was only alerted to this unofficially and had
great difficulty in obtaining copies of the transcript. As he explained at the public hearing:

What actually happened was, I was at a Swan shire council function and a gentleman
came up to me and said, “You have been named in the inquiry;” and I said, “Don’t be
stupid. It’s nothing to do with me. I couldn’t have been named. I know nothing about it,”
and later on in the evening when I was departing from the place the gentleman and myself
happened to bump into one another in the carpark and he said, “Dave, look at this,” and
he went like that, and I saw my name on a couple of pages.

A complicating factor in Mr Linck’s case was that the committee had heard evidence in
camera, which meant that no one, apart from committee members and relevant witnesses,
had access to it. Nevertheless, Mr Linck believed he had limited opportunities to defend
himself. Although a member eventually did speak in parliament on his behalf, Mr Linck
did not think this was satisfactory:

One thing that did concern me, that while he got up and put the matter very clearly, that is
not recorded anywhere near the original statement, so somebody that goes through all this
doesn’t see the other side because it’s in a totally different part of the recordings.

While Mr Linck did not think immunity from legal suit should be lifted, he told the
Commission he would have liked to have been given the opportunity to reply to the
allegations or rebuff them, ‘... either straightaway or at a later stage’.

10.9.4 Analysis

It can be seen from the comments highlighted above that a right of response for
individuals adversely affected by comments made in Parliament was a high priority for the
public. In our view, the extent of public concern demands that a formal right of reply for
aggrieved citizens be introduced. This step will allay much public concern over the misuse
of parliamentary privilege.
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Misuse of parliamentary privilege can take at least three forms:

• a member of parliament can attack another member using irresponsible and
unfounded allegations;

• a member can make unfounded allegations against a private citizen or organisation
during parliamentary proceedings; or

• a private citizen can make allegations against a member of parliament or another
citizen while appearing before, or making a written submission to, a parliamentary
committee.

We will not concern ourselves with the first case because members of parliament can
defend themselves under privilege. They have an opportunity to respond in Parliament
under privilege or to call upon the Parliament to deal with the abuse. We note, though, that
failure by Parliament to take immediate and appropriate action to deal with alleged abuses
of privilege will, over time, diminish the stature of Parliament in the public’s mind. The
public will only respect the value of parliamentary privilege if members of parliament
themselves show respect for it. Our chief concern is with the latter two cases, which
involve a private citizen’s right to a defence against unwarranted attacks in Parliament.

There are ways in which a citizen can rebut allegations made in parliament. A person can:

(a) write to the member who made the statement asking the member to correct the
statement;

(b) write to another member of Parliament asking that member to raise the matter in
the House or otherwise redress the person’s perceived injustice;

(c) write to the Presiding Officer setting out the facts and asking the Presiding Officer
to make a statement to the House or to intercede with the member who made the
statement;

(d) speak to the media, particularly any part of it which had published statements made
by the member in the House and request that they present the person’s version of
events; and

(e) approach any committee of either House having any jurisdiction in the area
depending upon the matter complained of, seeking that they investigate the matter
and report to the House accordingly. (SOPC, 1992: 5)

In each of the above situations, a person’s ability to respond to allegations relies very
much on learning of the allegations promptly and the goodwill of the agency approached,
whether that be a member of parliament, a parliamentary committee or the media. As one
member commented during debate on the Standing Orders and Procedure Committee’s
report, ‘... no requirement exists for members to do anything about the requests, except for
purely personal ones’ (WAPD, LA, 25 August 1992: 3754). Despite the existence of
several avenues of redress, these do not provide a formal or consistent means for citizens
seeking a right of reply. They also presume a person will be aware of the available
parliamentary procedures and be confident enough to use them to their advantage.
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One house of Parliament which has introduced a formal right of reply procedure is the
federal Senate. Despite the reservations expressed about this procedure by the
Parliamentary Standards Committee, it appears the operation of the right of reply has not
caused that house undue problems. The Clerk of the Senate in fact commended this system
to us in his address to our Perth public seminar:

There is a rule [in the Senate] that if a committee receives any evidence which is adverse
to any person, they must give that person a copy of that evidence and they must allow that
person to respond to that evidence. It is one of the rules which the Senate imposes on its
committees and which all the committees follow faithfully. There is another procedure
whereby if anything adverse is said about you in the Senate, you can make a submission
and have [the] rebuttal recorded in the Hansard in the Senate. If something has been said
about you in a committee which has been wound up or an inquiry which is finished, your
response and your rebuttal will be tabled in the Senate. That is a very good and salutary
rule which I recommend to all houses of all parliaments.

The Legislative Council has already made provision for a limited right of reply in its
Standing Orders. Any person examined before a committee is entitled to ‘... know of and,
if desired rebut, any allegations made against the person whether or not those allegations
amount to criminal conduct or dealing’ (LC, Standing Order No. 358). While this only
applies to persons appearing before a committee, it is a step in the right direction.

We note the Law Society’s reservations concerning the Senate’s right of reply procedure.
It commented that the Senate’s measures for protecting persons referred to in debates was
a ‘... novel method of providing some alleviation to the abuse of privilege’. They also
pointed out that because of time delays, it fell short of being fully satisfactory.
Nevertheless, we believe that if a concerted effort is made to provide a timely and fair
procedure, it will alleviate much public concern.

Accordingly, we believe that Parliament should incorporate a formal right of reply
procedure into its practices. It is inappropriate for Parliament to continue to react in a
piecemeal fashion to each case. For this reason, the Standing Committees on Privilege
would be an appropriate mechanism to allow systematic assessment of alleged breaches. It
would also help the Parliament as a whole to achieve a more publicly acceptable balance
between freedom of speech and its responsible use.

The procedure we envisage would allow an aggrieved person to direct a complaint to the
appropriate Presiding Officer. If the complaint was determined to be genuine, the matter
would be referred to the relevant Standing Committee on Privilege. This Committee
would then decide what action should be taken. This could include incorporating a
response in Hansard or allowing a person to appear before the bar of the house to rebut
any allegations.

Most importantly, the right of reply process should be clear and straightforward for the
public to access and understand. In addition, it should be the responsibility of the
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Presiding Officers or parliamentary committee chairpersons, as the case requires, to notify
people immediately if they have been adversely reflected upon during parliamentary
proceedings. We are firmly of the view that this innovation is a very high priority amongst
the citizens of this State, and is one that is demonstrably workable.

10.9.5 Recommendation

1. Citizens and organisations should have the following remedies
available to them to respond to statements made under parliamentary
privilege:

(a) it be incumbent on the Presiding Officers or chairs of parliamentary
committees to promptly inform members of the public or
organisations adversely named in any parliamentary proceedings to
allow them to make a response;

(b) the response should be tabled in the house or before the relevant
parliamentary committee, as the case may be, and should be
protected by parliamentary privilege except where the response is
motivated by malice or recklessly disregards the truth;

(c) complaints concerning alleged abuse of parliamentary privilege
should be directed to the appropriate Presiding Officer who, having
determined the complaint to be genuine, shall refer the matter to the
relevant Standing Committee on Privilege; and

(d) the relevant Standing Committee on Privilege shall determine what
action should be taken.

10.10 THE DEFAMATION LAWS

10.10.1 Issues for Consideration

Another persistent theme at our public hearings was the perceived inequity between the
extent of freedom of speech enjoyed by our political representatives compared with that of
citizens. It was strongly felt that the continuation of this immunity for our
parliamentarians should be contingent on the reform of our defamation laws to enhance
the freedom of speech for people outside Parliament.

10.10.2 Actions to Date

The quest for national uniform defamation laws is now nearly twenty years old, dating
from the Australian Law Reform Commission’s commencement of work on its defamation
and privacy reference in 1976. After the release of the Australian Law Reform
Commission’s report on this reference in 1979, the Standing Committee of Attorneys
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General explored options for defamation law reform, producing a draft Bill by 1983.
Despite support for reform from the then Attorney General, Senator Gareth Evans, no
legislation was enacted.

In 1986, the Constitutional Commission recommended that the Constitution be amended
to confer on the Commonwealth the power to make laws with respect to defamation.
Again, this initiative failed. In 1990, the Attorneys General of New South Wales,
Queensland and Victoria released a discussion paper on defamation law reform, the
ultimate aim of which was to attain uniformity not just in the three jurisdictions, but
throughout the nation. In 1991 a second discussion paper was released that led to the
introduction of Defamation Bills in the three Parliaments, as well as the Australian Capital
Territory. None was enacted.

In November 1992, the New South Wales Law Reform Commission was given a reference
to comprehensively review and redraft the New South Wales Bill, after due processes of
consultation. This review is due to be completed in August 1995 and, given the in
principle agreement of the Standing Committee of Attorneys General to work towards
uniform laws, may provide a model for reform at a national level.

10.10.3 Public Submissions

There is general support for the notion that parliamentarians should be able to speak
freely, albeit responsibly, in parliament. Despite this consensus, we were made aware of
the view that ordinary citizens should have the freedom to criticise members of
parliament, even with their freedom of speech immunity. At the moment, many people
feel defenceless in the face of what they perceive to be restrictive defamation laws.

The perceived lack of freedom was illustrated by Mr Bert Newman at the Albany public
seminar:

If they [politicians] are criticised by persons or journalists or anybody in the press and
they are getting very close to the truth, that politician or whoever it is will slap a writ on
them in the court which effectively silences them ...

In a Karratha public seminar, Dr Joan Rebe made the comment that one advantage of
having parliamentary privilege was that members could speak truthfully without being
sued for defamation. In her view, though, this ‘... should be for everybody, not for
parliamentary persons only.’

At the Perth public seminar, Mr David Churches felt that some of the previous abuses of
parliamentary privilege would have been remedied by granting citizens similar rights of
freedom of speech to those which applied in the United States. This would have enabled
people to speak out, as long as it was done without malice. He added:
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I think that if people in this country had the right to respond to something said about them
in the Parliament which was really uncalled for and it was really an abuse of privilege
and those members of parliament knew that they would cop it in the press ... then they
would say things that they would believe should be said but at the same time bear in mind
that there would be public scrutiny, real public scrutiny, of that.

Ms Langham claimed our ‘draconian libel and slander laws’ made it very difficult for the
media to report on issues. She referred to the American system, with its less restrictive
defamation laws, and suggested ‘... maybe that’s why we see sometimes better things
happening in America.’

Mr Harry Evans, Clerk of the Senate, speaking at the Perth public seminar, also agreed
that Australia’s defamation law was far too restrictive and believed that ‘... reform of
defamation law is urgently required.’

The Australian Democrats claimed that the law of defamation was badly flawed in
Australia. When coupled with parliamentary privilege, it helped to prevent open and
accountable government and prejudiced the democratic rights of the people. In particular,
the Australian Democrats focussed their attention on the effect current defamation law had
on the print media. They said it had serious weaknesses and explained it thus:

The reason we raise the issue of the law on defamation and libel is that if you speak to
any newspaper editor in this country he or she will illustrate to you just how strongly they
are circumscribed by that law, how many writs they receive and have to take cognisance
of from parliamentarians.

Still on the subject of the media, some people voiced their concerns over the role of the
media in reporting on abuses of parliamentary privilege.

Dr Philip Jennings, Vice President of the Conservation Council of WA, in his written
submission, supported the need for a review of the reporting of unsubstantiated allegations
by the media.

Another person even more critical of the media’s role in reporting parliamentary
proceedings was Dr Timothy Meagher. In a submission he claimed he had been subjected
to a consistent media campaign of ‘derisive or defamatory comment’. Dr Meagher wrote
to a parliamentarian indicating he would take legal action if that parliamentarian continued
to repeat certain statements about him. As a consequence of that letter, Dr Meagher was
censured by the Legislative Assembly for breaching parliamentary privilege.

Despite his experience, Dr Meagher did not want to see parliamentary privilege removed
or constrained. Rather, he was concerned with the media’s ability to publish statements
under qualified privilege. As he wrote: ‘[i]t is my experience that the damage to reputation
is not significantly affected by defamatory comment made in the Parliament. It occurs
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when the media choose to repetitively publish the comment under the qualified privilege
provided at section 354 of The Criminal Code’.

He recommended that section 354 of The Criminal Code be amended to include a duty of
care on the media reasonably to establish the validity of potentially defamatory comment
prior to publication. In Dr Meagher’s view, the effect of this amendment would be that
politicians would not bother to use privilege ‘mischievously’ if comments could not be
published by the mainstream media.

According to the Law Society, it was generally agreed that the ‘... main evil arising from a
false allegation is the resultant publicity in the media.’ To remedy this, it recommended
that reports of parliamentary proceedings should be deemed not to be published in good
faith if the publisher refused to publish a reasonable reply or explanation by a person
defamed in the report.

Similar concerns over the media’s handling of allegations made in Parliament were raised
at several country hearings. For example, at a Karratha public seminar, Ms Joy West
declared that while she had no difficulty with parliamentary privilege, her problem was
when a person’s name was mentioned or a situation arose under parliamentary privilege.
As she described, ’... whilst it is fine for it to be recorded in Hansard, it also tends to get
recorded in the public press and then it becomes a truth.’ For this reason, she thought there
needed to be some kind of policing on what was placed in the public media as opposed to
what was written in Hansard.

David Coombs, at the Harvey public seminar, also addressed this issue, suggesting that ‘...
where the media jump on the bandwagon and make a big splash then they must redress
that by giving equal space to the rebuttal and that might dampen their enthusiasm a bit.’

The usefulness of such an approach, however, was questioned by Mr Max Trenorden
MLA at the Northam public seminar. In his opinion, ‘... the problem is once people have
used privilege inappropriately and the papers put it on the front page, a retraction on page
50 doesn’t do you much good, and it’s the same with putting a letter in.’

10.10.4 Analysis

While recognising the problems associated with privileged media coverage of possible
defamatory statements made in Parliament, we believe that the solution is at the source of
the abuse, rather than through controls on the media. We would not wish to attempt to
solve a problem created by the abuse of privilege through any reduction in the existing
freedom enjoyed by the media. Instead, we believe that Parliament itself should solve the
problem of abuse of privilege in accordance with our recommendations.
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We note that the effect of recent High Court decisions on defamation law is not yet clear:

Theophanous and Stephens have heralded a new era in Australian defamation law, but the
last word has by no means been spoken on the interrelationship between constitutional
law and the law of defamation, or the proper way to limit the deleterious ‘chilling effect’
of defamation suits upon political discussion. Hopefully these cases will also provide an
impetus for further reform, notably in respect of uniform defamation laws. (Schoombee &
Price, 1995: 12)

What is quite clear is that the community is concerned that politicians exploit their
freedom of speech privilege in Parliament whilst enthusiastically litigating those they
believe have defamed them. In Australia, ‘... elected public officials are the single most
litigious group of defamation plaintiffs’ (Edgeworth & Newcity, 1992: 42) It is at least
morally incongruous that a member who abuses parliamentary privilege to defame a
citizen can then take a civil action against that citizen for retaliating. The legal framework
that would allow such conduct is similarly questionable.

Of equal importance is the effect of defamation law on political discussion. It is crucial
that the media has the freedom to publish information when it believes it is in the public
interest to do so. At the same time this freedom has to be exercised responsibly.
Commenting on the Theophanous and Stephens cases, Walker states that:

The new defence will give publishers greater freedom to publish material about political
matters, but, to rely on the defence, publishers will have to establish that they acted
reasonably. This will encourage responsible journalism. (1995: 61)

The Royal Commission noted: ‘[t]he present law may well have inhibited public
investigation and media discussion of at least some aspects of the events into which we
have inquired’ (1992: II 1.3.19). They went on to suggest that any corrective legislative
action would require a national approach. Mr Bevan Lawrence, in an address to the
Samuel Griffiths Society, strongly disagreed:

Defamation laws are State laws and State responsibilities. In Western Australia, our law
is already more beneficial to publishers than in some other states. There is no reason why
we cannot take the lead in this regard. (1993: 19)

Given the recent landmark decisions by the High Court in this area of law, we believe that
a reform of defamation law in this direction is overdue. It should be a fundamental tenet of
our democracy that the freedom of speech enjoyed by politicians in Parliament is
grounded on the principle of reciprocity of a similar freedom for ordinary citizens. This
would allow citizens to discuss political matters without fear of incurring legal action.

It is again worth emphasising that failure to act in facilitating the capacity of people to
contribute to political debate, could ultimately affect the ability of Parliament to retain its
privileges.
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10.10.5 Recommendation

1. The Parliament of Western Australia should enact defamation
legislation that enhances freedom of political speech through the
codification of the freedoms found by the High Court to be implicit in
the Commonwealth and State Constitutions.
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