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FOREWORD

Extracts of most of the statutory provisions referred to in evidence in this Volume
can be found in Volume 2 of the Commission's Report.
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MR COtillISSIONER: This is the first sitting of the Royal
Commission into Parliamentary Deadlocks.
I will ask
the executive officer, Mr Rodnev Wahl, to read the
commission. Mr Wahl.
fim W2\HL:

"By His Excellency Professor Gordon Reid, Governor
in and over the State of Western Australia and its
dependencies in the Commonwealth of Australia.
"To Emeritus Professor Eric James Edwards:
I,
the Governor, acting with the advice and consent of
the Executive Council, do hereby appoint you
Emeritus Professor Eric James Edwards to be a
Royal Commission to inquire into and report on the
following matters:
"(a)

Should the laws of this State
prescribe a means for overcoming
or resolving deadlocks or disagreements
between the Legislative Assembly and
the Legislative Council in relation to
?roposed legislation?

"(b)

If so, what method or methods for overcoming or resolving such deadlocks or
disagreements should be prescribed?

"Given under my hand and the Public Seal of the
said State, at Perth, on 24th July 1984. By His
Excellency's Command. God save the Queen."
MR

CO~~1ISSIONER:

Thank you, Mr Wahl.

Are there any applications?

MR P.J. VINCENT: Yes, Mr Commissioner, my name is Vincent and
I appear for the State Parliamentary Labor Party,
WA Branch, and the Australian Labor Party, WA Branch,
in regard to their joint submission to this commission.
My application is simply one for directions at
this stage from you, sir.
~ffi CO~ll1ISSIONER:

Mr Vincent, do you not first have to apply
to appear?

r1R VINCENT:

Yes.

MR COHMISSIONER:
~ffi

Or do you appear as of right?

VINCENT: liell, I would make an application to appear before
your - -

MR COMMISSIONER:

\qhat would be the basis of such an application?

tffi VINCENT:

The basis of my application is as counsel for
these parties who have made a written submission to
this inquiry, to this commission, and I understand

RB
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it has been foreshadowed that they may be called in
this inquiry, and so my application
simply at this
stage to seek your directions as to how this
commission intends to - MR COMMISSIONER:
!~~

But why should they be represented?

VINCENT: I understand,
,that at this stage they will
not be represented as such when they come before
you, apart from this application that I am putting
to you, sir.

MR COMMISSIONER: Have they any peculiar or material interests
different from anyone else?
MR VINCENT: I do not believe they have a peculiar or material
interest different to anyone
, apart from
putting forward the material to this commission.
MR

CO~1ISSIONER:

Can we at this stage, then, defer your
application? I can see no objection to your sitting
at what we might call the bar table, I can see no
objection to you, yourself, giving evidence at any
particular time, but I doubt whether any of the
witnesses will need the protection of counsel.

HR VINCENT:

No.

~m CO~~1ISSIONER:

I doubt whether there are any facts which
are other than matters of record and can be checked,
so can we leave it on that basis - that if at some
future time in the proceedings you feel that any of
the persons being called by or on behalf of the
party need to be represented you can renew your
application.

!~~

VINCENT: That would seem to be appropriate, with respect.
Hy application was not so much seeking leave to
represent a party or parties but simply at this
stage to seek some sort of direction as to
procedure. I will leave it on that basis and in
the hope that we will become familiar with the
way you intend to operate in due course.

~·m

COHMISSIONER: Yes. I think that, apart from you, yourself,
any other person who appears before the commission f
having either read the submissions or heard people
giving evidence, should at some future stage feel that
they would like to add to what they have previously
said, I can see no reason w~y they should not have
the right to apply as well. Thank you, r·1r Vincent.
Yes, Dr Thomson?

DR J.A. THOMSON: I appear, as I understand it, by virtue of
section 22 of the Royal Commissions Act 1965 of
Western Australia.
RB
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v'lhat I wou Ld first like to do briefly is to
outline to the commission the attempts which have
been made, firstly, to publicise the commission's
terms of reference; secondly, to obtain written
submissions; and, thirdly, to notify the public
of the commission's proposed public hearings.
Firstly, an advertisement setting out the terms
of reference and inviting written submissions has
appeared in both The l'1est Australian newspaper and
The Australian newspaper on the 3rd, the 5th, the
10th, the 26th, 27th, 28th and 29th of September 1984,
and again on the 1st of October 1984. The National
Times issue for the 21st and the 27th of September 1984
likewise carried the same advertisement. 1 Copies of
that advertisement were sent by mail to the librarians
at all the other state and Commonwealth parliaments,
the Premier's Departments in the other states, and
also the law faculties, arts faculties and politics
departments in the various Australian universities.
Reference to the establishment of this commission
and its terms of reference also appeared in the
Western Australian Law Society's magazine Brief
for October 1984, the Australian Law Re;orm
Commission's magazine Reform at page 161, the 1984
issue, and also in the October 1984 issue of the
Federalism Project Bulletin, which is a magazine
edited by the Department Of Political Science of the
Australian University. That advertisement was
also sent to approximately 30 individuals and
organisations, including political parties in
Western Australia, academics and former parliamentarians
of the West Australian parliament.
A second advertisement appeared in The West
Australian on the 5th and the 7th of November fnd
The Australian on the 7th anc 9th of November.
A third advertisement about public hearings
appeared in The West Australian on the 21st, 23rd,
27th and 29th of November, and on the 3rd and 4th or
December. That same advertisement appeared in The
Australian newspaper on the 24th, 26th, 28th and
the 30th of November, and on the 4th of December,
and also in The West Australian on the 3rd and 4th
of December. 3
I would add, for the information of the public,
that notices concerning the commission's hearings will
appear in the Court Notices section of The West
Australian on a daily basis.
As a result of those advertisements and efforts
I have received at this stage a number of written
submissions which the authors have indicated to me
PJ3
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they are willing to make available for public perusal,
and I would at this stage tender those sUbmissions.
The first submission is from a Mr R. Adam, and
I would tender that.
Sir, that will be exhibit 1, and
they will be numbered numerically and consecutively.
~tr

EXHIBIT 1

Submission from

EXHIBIT 2

Submission from the Australian Council
On Smoking & Health.

3

R. Adam.

Submission from Australian Labor Party.

EXHIBIT 4

Submission from Mr Castleden.

EXHIBIT 5

Submission from Senator J. Evans, Australian
Democrats (Senator for Western Australia).

EXHIBIT 6

Submission fr5m ~ J.C. Finemore QC, Chief
Executive Officer, Australian Constitutional
Convention.

7

Submission from Dr Geoffrey Gallop.

EXHIBIT 8

Submission from Dr D. Jaensch, Reader in Politics,
Flinders University.

EXHIBIT 9

Submission from S.E.I. Johnson.

EXHIBIT 10

Submission from the Liberal Party of Western
Australia.

EXHIBIT 11

Submission from the Leader of the National
Party, ~tr H.J. Cowan, MLA.

EXHIBIT 12

Submission from P. Norris.

EXHIBIT 13

Submission from Dr Parkinson.

EXHIBIT 14

Submission from Dr Joan Rydon, Professor
of Politics, Latrobe University.

EXHIBIT 15

Submission from Hr Greg Smith, Geraldton.

EXHIBIT 16

Submission from Hr G.A. Taylor.

EXHIBIT 17

Submission from

EXHIBIT 18

Submission from Trades
Western Australia.

EXHIBIT 19

Submission from Hr J.C. Veszely.

EXHIBIT 20

Submission from Mr F. Waldron.

RB
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8
Submission from Dr K. Wiltshire, Department
of Government, University of Queensland.

EXHIBIT 21

DR THOr1S0N: As I have indicated, the authors of those submissions
have indicated that they consent for their submissions
to be available for public perusal. They can be
perused in the commission's office. I stress they
are available for public perusal but not for
copying.
I would stress also at this stage that the
invitation to submit written submissions to the
commission remains open. They can be sent to either
myself or to the executive officer. People or
organisations, I would submit, may of course wish
to tender a written submission either when they
give verbal evidence to this commission or they
may wish to do so independently - provide a written
submission without giving verbal evidence. In
either event, the invitation to fO~vard written
submissions to the commission remains open.
I would now like to tender several papers which
have been prepared by the commission's staff, but
before doing so I would wish to indicate clearly
and unequivocally that these papers are very much
preliminary papers and they are made available
for public comment, criticism and discussion. All
of the papers do not purport to be, nor should they
be taken in any way to be, definitive or exhaustive
of the matters ~vhich they contain. They may, I would
submit, be added to, altered or amended in the course
of the commission's work and the commission's hearings.
I would also like to indicate that copies of
those papers are available from the commission's
offices, and they can be obtained either by requesting
a copy from the executive officer or from myself.
I have six papers, and I would like to tender then.
Firstly, a paper on history, which I would tender.
~ffi CO~~~ISSIONER:

Are these being identified in any way?

DR THOHSON: At this stage perhaps they could be marked as an
exhibit, but bearing in mind that they are not in
final form, they are just really, as I have indicated,
for the purposes of discussion and comment. They
could be marked as an exhibit in that sense but not
in any other sense.
~1R

COr·llUSSIONER:

DR THOMSON:
EXHIBIT 22
RB

Have they an exhibit number?

Yes,
on history.
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23

Paper dealing with the Conference of
Hanagers.

24

Paper listing bills subject to deadlocks or
disagreements between the Houses of the
West Australian Parliament.

25

Paper concerning bills introduced into
the West Australian Parliament containing
provisions concerning disagreements or
deadlocks.

26

Paper listing the provisions in the legislation
of other states in the Commonwealth.

27

Bibliography.

DR THQt.1S0N: In regard to that bibliography, I would point out
that most of the reference materials which are
referred to in that bibliography, such as the books,
articles and reports, are available in the commission's
office for those who wish to consult or read any of
them. I will just repeat again that the copies of
papers are available from the commission's office
and that those papers are preliminary and very much,
in my submission, open to alteration in the light of
comments and discussion which arise in the course
of the commission's work in the proceedings.
I would now like to indicate to you, sir, that
there are a number of people and organisations who have
indicated either to myself or to the executive officer
a desire to appear at the commission's hearings. The
first of those persons and organisations to be heard
has been scheduled to appear tomorrow morning,
Hednesday, 5th December, at 10.15. I understand that,
amongst those persons, the Council On Smoking & Health
will be making a verbal submission tomorrow morning.
There is no scheduled hearing for Wednesday afternoon.
On Thursday, 6th December, several persons, including
Hr cowan , tlLA, the Trades & Labor Council, and
Mr G.A. Taylor, have indicated a desire to attend
the commission hearings and appear before the commission.
On Friday, 7th December, I understand Mr David Black,
the Nest Australian Institute of Technology, and the
Australian Labor Party are scheduled to appear before
the commission. :londay and Tuesday of next week have
also been set aside for hearings, and at this stage
Senator Evans of the Australian Democrats has
indicated the desire to appear before the commission.
I would stress that if people or organisations
would like to appear before the commission and express
their views on matters within the commission's terms
of reference they should feel free to do so. Every
effort will be made to arrange a time to suit their
RB
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1
convenience. To enable a hearing timetable to be
arranged which will accommodate their convenience,
I would invite any person or organisation wishing
to make a verbal submission to the commission to
contact
myself or the executive of~~~~,.
At this stage, sir, I have nothing else to
add, unless there is any other matter in which I
can be of assistance to the commission.
there
is not, I would apply for an adjournment of these
hearings until 10.15 tomorrow morning.
HR COHMISSIONER: The proceedings will be adjourned until
10.15 tomorrow morning.
HEARING ADJOUR..T\1ED UNTIL
~mDNESDAY,

5TH

DEC~lBER

10.
1984

AH

.,...

RB
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ROYAL COl'l}!ISSION INTO PARLIAMENTARY DEADLOCKS
LEVEL 7, CENTRAL LAW COURTS
JO St George's Terrace
6000
PERTH \iA
SUBJECT:

susnrss ION

BY J C VESZELY,

5 Hove Court, NOLLAl\1ARA, 6061

I take the opportunity to respond to the advertisement published
in the West Australian, 1 October 1984.
Responsible government in our part of Australia was in principle
and practice established on the 30 December 1890, with the
beginning of the First Parliament in Western Australia.
During the following 96 years successive governments have on
the whole functioned admirably, in a manner our fore-fathers
envisaged, when they drafted the first Western Australian Constitution.
Our constitution does not contain machinery - to be either used
or misused - to "resolve deadlocks".
\vestern Australia has not
suffered as a consequence) of not having written provisions in
the Constitution to deal with deadlocks.
Which in fact arise
onl~ when the government of the day insists to deny or attempts
to deny the Council its righ~ to differ from the other House.
Attemptsto have legislation propose~ to deal with situations
clearly created, that is with deadlocks: should not be recommended.
No legislation should be contemplated to "overcome or resolve
d e a d l.o c k s !",
There is clearly no need for such.
Instead, situations should be prevented from occurring, which
have the effect of creating deadlocks.
If a legislation proposal
does not achieve the expected result in the Legislative Council,
that is, if it is not passed in the affirmative, it is rejected
or amended, and this failure to pass, rejection or amendment is
not acceptable to the government of the day, the proposed piece
of legislation should be re-hashed in the Assembly or abandoned.
In support of my submission I would point out the following:
1

Our Constitution has been drafted after serious thought was
given to all facets of existing British practice in government, and fully expecting that as times change people will
change as well and so will certain requirements.
Our Constitution has stood well the test of time.

2

It was then decided to have two Houses of the Parliament.

3

It was decided that both Houses, the Assembly and the
Council, would be vested with equal powers.
The exception
being that the Council could not, should not initiate the
so called money bills, nor could it amend money bills to
increase the burden on the people.
Out,and this is crucial,
the rights are the same.
This in practice means of course
that the Council, or for that matter the Assembly, can
reject what the other house wished to have passed.

1
2

4

From this follows, that our fore-fathers (and mothers as well,
not to become discriminatory) believed and expected that
deadlocks would occur.
Yet they did not do, what the Federation Fathers did, to make provisions for resolving deadlocks.
I do not think we should either.
They must have thought, as
I think, the best way not to have a deadlock is to try not
to force the issue~ if the indications are there, that the
other House will not oblige.

5

It is often said, that the Assembly is the "true" house" of
the people.
This is of course so much rubbish.
The Council
is just as much the House of the people as the other.
I go
further, the same people elect the people for both Houses.

6

OUr Constitution is clearly stating that the representatives
of the Assembly have the opportunity for three years (provided
the governments don't call early elections, which they all
too often do, regrettably) to act for their electors.
Not less clear is the fact that the Council Members are
elected for a duration of six years.
This is twice the normal
full-term life expectancy of a three-yearly period of Parliament.
It is inherent that moods of electors, as governmen~s and
members as well change.
So do views, - that is why governments seem to break promises continually.
Members of the Assembly rush into, often not clearly considered,
projects to "get them through, while the going is good".
·Often such ideas are brought about by the desire to have
"something" done before the term runs out, or before a
premature new election is being organised.
The three-years
term is chasing the Assembly.
The Council is in no such
hurry, nor does it see its duty to become a Government rubber
stamp and to approve what the government wants approved.
Its
independence should be sacro-sanct.
As the mood of the electors is changing as well, it is unfair
to say that the Council is frustrating the government and/or
the people's will.
As has been proved so often, governments
may not get re-elected and the rejection of certain legislation is in retrospect not a bad idea.
People serving their
six-year terms are more likely to give proper weight to their
actions.

7

We all know that governments often try to get radical legislation through Parliament, even knowing that it has no chance
to get it approved by the House where the government has no
majority.
Yet it is being tried time and time again!
This
type of behaviour is irresponsible and not worthy to the name
of good government.
Only such behaviour created deadlocks in
the past and will cause such in the future.
To assist governments who are bent on doing this sort of
thing, should not be placed into the hands of Royal Commissions.
The Commission should resolutely express the view, on the
ample evidence it will no doubt gather, that

13
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8

Parliamentary democracy will only stay alive and be healthy
as long as governments saf~guard the true independence of
the Houses of Parliament.
Only as long as they recognise
that both Houses have equal powers and responsibilities.
Governments should realize that the Council represents the
same Australians, the Government wants to legislate for.
Disagreements are not unhealthy signs in a democracy.
Deadlocks are the results of confrontation.
Disagreements can
be resolved with consultations; if parties can not agree and
they are of equal status, agreement should be tried after the
laps of time after more consultation.

9

The so-called methods of dealing with deadlocks, as was
witnessed by all of us when they occurred in Federal Parliament, did really not achieve very much, despite the fact
that the Constitution does provide the mechanism.

I would assure the Commission, that should it be thought to be
of any advantage at all, I would be happy to appear at open
hearings, whenever called to do so.
Respectfully yours

,i
,_/

I{

C Veszely

8 October 1984
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MR COMMISSIONER:

Yes, Dr Thompson?

DR THOMSON:
Thank you, sir.
I would like to tender at this
stage two additional submissions that have been
received. The first is a submission from Senator Rae.
Submission from Senator Rae.

EXHIBIT 28

DR THOMSON:
The second is a submission from Campbell Sharman,
the Department of Politics, University of Western
Australia.
Submission from Campbell Sharman.

EXHIBIT 29

DR THOMSON:
Those submissions will be available for public
perusal along with the other submissions that were
tendered yesterday.
MR COMMISSIONER:

Thank you.

DR THOMSON:
I would like to call Mr J.C. Veszely.
name is?
MR VESZELY:
DR THOMSON:

Your full

John Charles Veszely.
Thank you, you may sit down.

Your address?

MR VESZELY:

It is number 5, Hove Court, Nollamara, 6061.

DR THOMSON:

I understand you are a retired pensioner?

MR VESZELY:
DR THOMSON:

That is correct.
Previously to that, your employment was what?

MR VESZELY:
I was with Simpsons Ltd as an administration
supervisor and service in the spare parts division.
DR THOMSON:
I understand that you have provided the commission
with a written submission dated 8th October 19841
MR VESZELY:
DR THOMSON:
MR WAHL:

That is correct.
Could we just show

It is exhibit 19.

MR VESZELY:

That

it, s

DR THOMSON:
Could we firstly just turn to your submission and
as I understand it, the basic position in that submission
is that there should be no alteration to the present
position of the constitution of Western Australia
concerning the powers of the legislative assembly and
legislative council?
MR VESZELY:
Basically, this is so. The only other comment, if I
may make with due respect to the Royal Commission,
I
AW
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felt that perhaps the government was hasty and the
advice given to the government may not have been the
best legal advice because the constitution provides
for the legislature to operate as the constitution
states and it may be seen - - -

AW
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MR VESZELY (Continuing): seen that a commission,
an outside body,
to
as an
interference in
of parliament, but I
more or
and that is precisely
why I did make a submission, because I felt that there
may
some worth and contribution in submissions made,
so that
consensus
the people could
or
@

DR THOMSON:

You are aware,
on
point, that
a
president
the council and
of
Crown Solicitor, which was tendered,
understand, by the minister in the assembly.

MR VESZELY: I
read
newspaper reports merely, I have
not seen anything apart from that, and there appear
to
two opposing
, which is not unusual in
matters
law.. Otherwise, we would not have courts
of appeal.. Basically, I believe that Western
Australia is a parliamentary democracy on a constitutional
basis and the constitution, in my view, within
certain restraints of course, has sufficient modes of
operation to provide for some government.. The fact
that we have reached the 94 or 95 since the state was
established, of course, is an indication that it
worked pretty well.. Even if we look at the very
list of - and I have just received this this
morning, Preliminary Paper Prepared For The Purpose
Of Discussion And Comment - the number of defeated
bills, the total number runs up, until 1983, to
288. We still have survived, we are still here,
and I still do not think that Western Australia has
greatly suffered through them.
DR THOMSON: I will just indicate that this is being taken down
.
on transcript and perhaps we could bear in mind the
typists who have to
this and speak slowly if we
can.
MR

VESZELY:

Right ..

DR THOMSON: So your answer, if we could just put it succinctly,
to the first term of reference of this commission and that term of reference is: Should the laws of
this state provide a means of overcoming or resolving
or disagreements between the legislative
assembly and the legislative council in relation to
proposed legislation MR VESZELY:
answer to
moment there
that in my
and I subsequently
on which parliamentary
16

no. At the
I did not have
did not know about it actual standing
can
appointed to
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look into difficulties and into situations where
perhaps there is - the usual term is - "deadlock"g
but "disagreement" perhaps would be more apt. They
can look into them and resolve them. There again
in the statistical data which we received this
morning there are, I believe, 105 cases, if I am
reading the right column, where they have been
referred to managers. It is actually D, I am
sorry. Thirty-two cases were referred to managers
and they were resolved by the managers. Again, I
think the negative result
somewhat reduced again
by the existing procedures as such.
DR THOMSON: Perhaps we could just look at that again.
understand that 32 cases were not resolved.

I

MR VESZELY: Even better then. I stand corrected because the
number of agreed arrangement, the managerial
conferences, is actually in 105 cases, so that is
not too bad, in my view - 105 issues were actually
resolved by the managers conferences. If I may just
elaborate on that, from the period of 1980 - and at
the moment that seems to be a very hot issue, but
since 1980 - there were in total only five, five
cases which were in category A, as defeated by the
council after passing the assembly. That is not an
undue high number of pieces of proposed legislation
considering that the rejection may have been, in
retrospect, an act of grace to some extent because
the proposed legislation may not have been quite
as good as the government hoped it may be.
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DR THOMSON: I
you

you to page 2
a copy?

your submission.

Have

MR VESZELY: I have the draft copy only, unfortunately -I
have not got an extra copy -and that
in a
smaller type.
DR THOMSON:

At the top of

2 you talk of:

"Our forefathers believed and
deadlocks would occur
yet they did not make provision
for resolving deadlocks."
Have you yourself looked at any historical background
that you could direct the commission to to support
sta:t,em.en.t?
MR VESZELY: No. I was solely guided at that stage by the
actual text of the constitution itself and as the
Constitution Act. nor the Constitution Amendment Act
contain any type of official machinery to·solve
deadlocks, I perhaps assumed - and that is what is
reflected in my submission - that they must have
considered it because if it had been considered
worthwhile surely they may have considered to put
something into the constitution which does provide
for resolving deadlocks,just like in the federal
sphere in the constitution of course there is a
definite procedure to follow if there is a deadlock,
but that has not been done in the case of the WA
constitution.
DR THOMSON: A little further down on page 2 you developed,
as I understand, a submission that the council
should act as a house of review, a house of second
thought, and you say that members of the assembly and I am quoting - "rush into often not clearly
considered projects." Have you any
examples
of that or can you give us some examples?
MR VESZELY: I did no such research but I believe generally
in the community it is accepted that the governments
try to provide with their electors and unfortunately
very often the governments, with the two party
system which
operating in Western
~ustra11~ ~~ much as in Australia, are
1nterested mainly in providing e1ther oene
or
to their own supporters primarily and
that is,
course, what the party platforms are
all about - to
the votes. Now if they get the
votes, of course they feel that they are duty
bound to look after
particular people who
provided them with the power. I do not think it
in the best interestof the whole community or the
whole nation or the whole state for a governement
RK
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to rush in because they are pressed because in
three years time there is another election and
they have to show results.
For that reason I believe
the council is truly a house of review, i t is' truly
a house of deeper consideration and one aspect which is
in my mind is that the councils are elected for
double the period of time of the government. That
in itself would indicate that when you have a house
which has got a duration of two terms of office
of a government, those people are in no particular
hurry to please their electors quite to the extent
of the lower house or the house of assembly or the
legislative assembl~because they have got more time
to brood over perhaps, or to consider more carefully,
the issues involved. That is why there is perhaps
a certain number of bills which do not go through
the upper house. What also was in my mind when
I made the submission was that the council has got
absolute equal powers to the assembly.
A lot of
people say that the assembly is the people1s house
and the council is just there, I do not know for
what reason. Quite possibly they say, "Well, we
shouldn1t have a council" which, of course, would
be an offence under the constitution even to talk
about because it is just not on - - -
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MR VESZELY (Continuing): - - - not on. They have got equal
powers, except money bill powers; they cannot initiate
money bills and naturally enough they do not intend
to, nor are they entitled to, but in every other
respect - unless the house or the council itself
by a majority vote - that bill is just not passed.
Now the government full well, when it is introducing
that bill, knows that; it knows that before the
election - that they do not have the numbers. Yet
they
and this
- like on a federal
sphere, and I am sorry to bring this one in - we had
for the third time a federal government proposing to
the electorate "Are you going to change the senate?"
The electorate in Australia, to a great majority, had
to say three times "No" for them to listen but obviously
the government has not listened and I would not be
surprised if, in another 12 months time, we will get
another referendum on the question of "What are we
going to do about our senate?" I am sorry, I have
digressed a bit.
DR THOKSON:
Can I just bring you back again to the point, if
we take for the moment your sUbmission that the assembly
and council have equal powers except with regard to
money bills, of paragraph 7 of your submission where
you say again "We all know that the governments often
try to get radical legislation through parliament
even knowing it has no chance to get it approved by
the house", I take it firstly from that that you mean
governments - in the first line - of all political
persuasions, do you?
MR VESZELY: That is correct, yes. I am not pointing the bone
at any particular government; I am generally speaking
because Liberal Party governments have had their
legislation - - even in the house, Sir Charles Court
tried it out and I just went through the research
and I found that Sir Charles Court, where he had the
numbers in the council, still felt frustrated because
the council rejected a number of bills because they
consider themselves to be independent members of the
legislature and they used their own reasoning power to
come to the conclusions of whether it is a good thing
to pass it or not. Despite their party machine, the
council has rejected quite a number of bills and Sir
Charles, of course, was rather upset about it I would
imagine.
f3R THOMSON:
When you talk of bills, would you distinguish between
any particular types
bills by - MR VESZELY: No, not really. There again I am only governed by
what the constitution says and, for instance, article
73 in
7 of-the Constitution Act is quite clear
that certain procedures have to take place, certain
acts are going through, legis
council, legislative
AW
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"Shall be effected unless the
second or the third reading
bill ••.. (reads) •••. at any date
earlier than part 3" - and so forth and it goes on. What comes through crystal
clear is that the powers are equal and every government
knows, when they propose a bill to go through the
upper house, quite well if it is likely to succeed or
not. I am of the opinion that the West Australian
people gain nothing by a government persevering with
legislation and trying to put it perhaps in a slightly
different form if they know that it is not going to
get it. The best thing to avoid the deadlock, in my
view - and I have put it in my submission - is to
avoid it.

DR THOMSON:

I will put to you the argument of people who may
suggest that there ought to be some provision; that is
that the government has a mandate from the people at
an election if it wins an election,
in respect of,
certainly, particular legislation that might have been
canvassed during an election. Would you differentiate
those bills from any other bills?

MR VESZELY: Not really. I believe the constitution has ample
opportunities and procedures to ensure that legislation
can go through.
The legislation can and will go through
if the majority of the particular house votes for it.
If the majority of the house does - - -
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MR VESZELY (Continuing): - - - of the house does not vote for
it, according to the constitution that bill has to
lapse and that is why I did mention that the managers
and the conferences - - Perhaps it would have been
even in the advertisement which canvassed the
submissions. Perhaps mention should have been made
that there are adequate powers within the standing
orders. The standing orders, copies of which I have,
are quite
and specific on the issues which can
be and which should be handled by them and it
actually lists the number of people, the composition
and the procedures by which they can operate, and
as we have seen, successfully in quite a number of
instances, 105 instances, since the existence of
the state. They have been successful and they
have resolved their difficulties.
I take it that it was resolved in a manner
quite satisfactory to the government of that day,
but if that position for some reason is not
acceptable to the government - - and I do not know why
it should not be because it is their own standing
orders and all governments of any political persuasion
have been operating under them. Once those provisions
are followed and the result can be achieved then,
of course, I cannot see a difficulty.
DR THOMSON: If the conference,managers,to which you are
referring does not reach agreement - MR VESZELY: Then that bill is thrown out. It says "managers
to be of equal number, house agreeing to conference"
but I think it says - - There you are, standing order
398:

"At all conferences the managers
of the council •••• (reads) •••• deemed
to have been determined."
Obviously it has been determined in the negativeiif
they can agree it is determined in the positive and
of course then they agree to put it again to the
house or to the assembly, because it is two-way
traffic. The conferences can be initiated in both
houses of parliament as much in the assembly as much
as in the council. If they agree to come to some
understanding and they perhaps make a deal and it
to the advantage of the government, the government
11
by it and they can possibly get somewhere.
DR THOMSON: Your submission
, I take it,
that that
has worked and our history has shown, in your submission,
that that is a
factory'
lution.
MR VESZELY:
RK
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DR THOMSON: Can I also now turn you to an extract you may
have read in a Royal Commission Report held in
Tasmania?
MR VESZELY: Yes, I read through it
of my argument.

- the principal proposal

DR THOMSON: I believe you may have had an opportunity to
look at pages 14 to approximately 21.
MR VESZELY:

Yes.

DR THOMSON: You understand that those pages are only an
extract in the commission1s report.
MR VESZELY:

Yes.

DR THOMSON: Would you endorse the substance of what is in
those pages?
It is supporting your view.
MR VESZELY: Yes. In my estimation it is a reasonable argument
and reasonable views are expressed in it and
perhaps I should be gratified that in Eany respects
they support what I have said.
DR THOMSON: Bearing in mind, I might add, that the Tasmanian
council is elected but it is an independent house
in the sense that" there may not be party political
members. It is independent in that sense.
MR VESZELY: It would be an advantage most certainly if the
West Australian assembly or the council would be also
composed of people who - - -
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MR VESZELY (Continuing): - - - of people who do not have definite
political affiliations and if they would show a little
bit more independence, I would be the first one to
agree that bi-parliamentary system, with the two main
political parties only governing, is not the best for
democracy because it disfranchises a great number of
people with lower percentage votes, for instance, than
the otherwise - - people who are supporting the
particular submission often say that the government
has a definite mandate and it should be allowed to
govern irrespective of what the council may think.
Well, I think that is wrong. They also say that the
majority of the people support the particular party
which is in government and that is reflected in the
will of the people by electing them. I just did some
quick homework yesterday; I have found in the last
- - just for argument's sake, it only more or less
marginally affects this particular discussion but it
is interesting to see how that argument is wrong. The
West Australian, both on the first page - DR THOMSON:

Can we have that slowly, so we can get this down?

MR VESZELY: Yes. They proposed a composition of the new
parliament, which we have elected four days ago, and
it appeared that 47.8 per cent of the vote cast went
for the ALP, which is fine and it was the biggest
party, but what is more interesting and disturbing in
my view is that for that 47.8 per cent of the vote
they netted 56 per cent of total seats. This argument
against the council in Western Australia is very often
brought up; it is said "Well, so much loading for
certain seats" and "Why isn1t it reflected in the
percentage as well?" 1f anyone can explain to me why
democracy is best served by having 47.8 per cent,
which is under a 50 per cent margin which is not a
majority, have 56 per cent of all seats - - I cannot
see the logic. It is a political fact and in my view
a very sad political fact. If proportionate
representation would be in Australia then, of course,
the Democrats would have some more say in the lower
house as well as in the senate but, of course, the
major parties of both political persua~ions do not want
a bar of it; they do not want percentage.
DR THOMSON:
I will just ask you, if you translate that into
the Western Australian situation would that change your
view as to whether or not there should be some provision
other than, as you indicate in your vie~ the conference
of managers provision, to resolve deadlocks or
dissolutions?
MR VESZELY: I do not think, with due respect to
that a Royal Commission can bring down
in their report to suggest a change to
because it would obviously be a change
constitution as the constitution reads
24
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constitution Amendment Act reads now. The history
of changes to the constitution in Australia is very
poor, as we all know. Very few times has the
population agreed to changes to the constitution;
it would not be on.
I cannot see any other way
unless parliament itself, like in the standing orders
of parliament - - if they make a provision that is a
go.
I cannot see another way to bring about anything
to resolve deadlocks by way of recommendations from a
commission or from any other means but a change to
the constitution itself.
DR THOMSON:
I will just put that question aside, as to how
it ought to be implemented as an amendment to a
constitution.
I will just bring you back to your
submission.
If the council was composed other than
of two main political parties, either, on one hand,
being independents - a council composed of independents
or a council, somewhat like the senate where they may
be a small number of parties with a - - -
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DR THOMSON· (Continuing): - - - number
parties with a couple
seats in the council, would that change your view as
to whether or not there should be some provision, putting
aside how that provision ought to
put into the
law, in Western Australia?
MR VESZELY: I
your question.
trying to reason this one
out,
would imagine that supposing if there were
independents,
i~dependents, in the council you
would not have the predominance of only two political
parties juggling for power and establishing precedents
of having deadlocks or not having deadlocks. I
personally believe that if there were independents,
more independents, and smaller parties in members of
the council the likelihood of a deadlock situation
would never arise because those small parties would
either straight-out reject it and the government would
have no argument that the other party for political
spite does not want to listen to reason, as the
argument normally goes - - because if independents
would be there, true independent councillors would
be there, they would either straight-out support it
and there is no problem, or reject it and then there
would be no problem because there could be no deadlock
really.
The only thing is that if you have small
independents or smaller parties being part and parcel
of the legislature, the likelihood of deals being
arranged between eithe~ the government or the
opposition and the small party would be a lot greater
because then the small, almost impotent small independent,
would feel very important in his own mind and say,
NOh, well, I'll make a deal with either the opposition
or
government" so you would have clear-cut issues they either go through or they do not.
DR THOMSON: So in none
those situations would you envisage
a change to the - MR VESZELY: Only a constitutional change, changes by the
constitution. I certainly would have no logical or
moral argument against that because we are a
constitutional monarchy or participating democracy.
DR THOMSON: Can I just finally put to you one example, one
recent
, of where there was a disagreement
the assembly and the council, the Tobacco
Promotion &
Bill 1983,
was a d1sa,g%'eE~ment and the bill did not
Some people
would say
was an important health measure and
should have
some method to resolve that
I
it, on
submission, that you
that
was no need.
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MR VESZELY: Well, I
put my
on the table. I am a
smoker and I did support advertising bans, despite
that. I was very taken aback when the proposed
legislation did not go through because it was
frustrated in the house. Obviously, various interests
have brought power to bear on certain people, and I
dare say that they should have known better but they
in their wisdom decided not to have it. My
personal sympathy for the cause unfortunately does
not matter, but as a believer in constitutional
government I must abide by what the house says. I
personally would have been very happy to see that
measure go through. Regrettably, it did not.
DR THOMSON: So that bill would fall clearly again within your
submission.
correct.

MR VESZELY:

That

DR THOMSON:

I have no further questions.

MR COMMISSIONER: Just one question, if you could clarify it
for me. You draw no distinction between supply bills
and other bills. As far as you are concerned, they
all fit into the same category?
DR THOMSON: within the constitutional restraints. The
constitution of course says that the council cannot
initiate money bills, nor can it increase money bills.
I agree with that. I am not sure, Mr Commissioner,
if you are referring to a supply situation.
MR COMMISSIONER:

Yes:

MR VESZELY: Well, basically I believe that to deny supply is
as much a constitutional power of the assembly as it
was used some years ago in Federal Parliament - - -
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MR VESZELY

(Continuing): - - - Federal Parliament.

MR COMMISSIONER:

Of

council.

MR VESZELY: That is right. There it was in the senate and
of course here with the council, but basically I feel
to is part and parcel of our deal within our
constitution and if the people want to change the
constitution and make it perhaps more workable or
more pliable I am all for it.
MR COMMISSIONER: I am not certain what you mean by the people
wanting to make the constitution more workable.
MR VESZELY: Whatnormally happens is that of course the
government tells the people what they ought to think
is good for them and this is invariably what .
happens when it comes to changes to the
constitution. I am not so sure that that of course
is the true case and I believe West Australians in
particular - except ·for Victoria, on the federal
sphere, Australians as a whole - have shown the government that they do not agree with what the
government says regarding changes to the
constitution, particularly to increase their own
powers and to emasculate or effeminate - I do not
want to be discriminatory - the senate house.
I honestly believe that existing machinery
may
be
primitive with the managers and the
conferences to try to resolve a difficult situation
but I believe it is satisfactory.
MR COMMISSIONER: Your case is that the existing machinery
is there, all the points you have made are points
within the constitution and there is no need for
any change to the constitution.
MR VESZELY:

This is correct.

DR THOMSON: I would just ask if the witness would like a
certificate in respect of costs provided in the
Royal Commissions Act.
MR VESZELY:

No, thank

DR THOMSON:

What

RK

you.

your full name?
28

J.C. VESZELY

5.12.84

29
PHONE: (09) 322 6474
(09) 321 6224

705 MURRAY STREET,
WEST PERTH, 6005.

PARLIAMENTARY SUPPORT
FOR PUBLIC HEALTH MEASURES
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Association of Independent Schools (WA), Asthma Foundation of WA, Australian and New Zealand Society for Epidemiology and Research, Australian
Medical Association (WA), Australian Tuberculosis and Chest Association, Cancer Foundtion of WA, Department of Health (WA), Doctors' Reform
Society of WA" Endocrine Society of Australia, Headmasters' Conference of Australia (WA Branch), National Association of General Practitioners
of Australia, National Heart Foundation (WA), Royal Australasian College of Phvsictans, Royal Australasian College of Surgeons, Royal Australian College
of General Practitioners, Royal Australian College of Obstetricians and Gynaecologists, Royal College of Pathologists of Australasia, Seventh Day Adventist
Conference, Society of Hospital Pharmacists of Australia (WA), Thoracic Society of Australia (WA), West Australian Council for Social Services, Western
Australian Alcohol and Drug Authority, Western Australian Council of State Schools, Western Australian Sports Federation (Inc.)
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Australian Council on Smokinq

Th~

on
committ~d

vi~ws

of

h~ld

th~

th~

by

vi~ws

throughout

This

Parliam~ntary

to smoking control

position to

uniqu~

h~ld

mak~

enquiry, which

Council

in

addr~ss~s

qu~stions

L~gislativ~ Ass~mbly

both

and

1 ~g i -:;, I -:a t i on •

Australia to

th~

c en t ur»

orthodox

t he

fir-:;t

ar~

a

compos~d

r~pr~s~ntativ~

or

introduc~

r~f~r~nce

of

disagre~m~nts b~tw~~n

th~

It

Council

in

d~tails

l~gislation

a

of the

m~ans

pr~scribing

L~gislativ~

r- ~ I -:a t i cln

two

att~mcts

to
in

for

in the lower house of State ParI iament
Upper-.

The

p-:ar- 1 i -::<_men tar y

examined against this background <and an nistorical
0

f

v.lhich
to

p rac tIC e s

Legislation is considered by all
component

of

ranges

c u r-ren t

from

-:ad') er t i -:;- in 9 .

nIneteentn

he:a I th

public health

to

a comprehensive smoking control

programme. It includes legislation for freedom from the
ot

in

m~dical

term of

validity of

In particular,

the

per s pee til) e

i E-

in that it is

to smoking

r~gard

d~adlocks

th~

w~r~ pass~d

of which

is

Australia 5 and

W~st~rn

r~sponsibl~5

by

th~

D~adlocks.

such a submission,

r~solving

W~st~rn

in

to

H~alth

world.

th~

submission

o r op os.ec

and

su c h

fr-eedom.

pressure
comrnur. i ty

l

32

2

education programmes for
the

smoking

effects

of

are

control
heal th

of

questionable

campaigns are more than

offset by the heavily financed advertising campaigns conducted by
the

cur-r en t t v ,

i n du s t r-v ,

government has al located

a total

year for the next three years -

j

Western

of $6 mil lion -

Australian

$2

mil lion

a

to smoking control, When compared

with the $70m spent annually in
advertising

the

Australia

on

direct

cigarette

coupled with a further $15 mil lion on sponsorship of

sport and the arts,

the inequal ities

of the strength and

effectiveness of the two campaigns becomes apparent.

There· is no reasonable dou c t
biggest

cause
e.n

death

of

and

estimated

cigarette related

that ,:igarette smoking i s the si n c l e
disease

16000

diseas~~,

in

the

Austral ians

Western

die

World.

annually from

0ith 1200 of these deaths being

smoking is often lost in debate,

Cigarette smoking is

West

addictive

and increases the risk of developing and dying from cancer. heart
disease and chronic
hea I th

.~ ss

the
oc i a t ed

occupational exposure to
during

contraceptIve

certain

use

and

harmful

pregnancy poses a significant threat to the unborn child.

Smoking is also responsible for increased

rates

of

absenteeism

in workers and is the major cause of residential
fIr es·.

Parents who smoke may jeopardize their

their

chi I ,jr en.

in t IJ r- n ,

are more

I

children~s

heal th,

ikely to become smokers

33

than are the children of non-smokers.

It is in this

t ha t

context

.:<.

b.:<.n

on

.:<.1 1

advertising has been recommended by bodies such as the
International Union Against Cancer
International Union Against Tuberculosis
World Heal th Organization
Australian Senate Standing Committee on Social Welfare
Austral ian Medical Association
Royal Australasian Col lege of Physicians
British Medica1 Association
F:oY.:<.1 CI:,] 1ege l:Jf Prj y-::;. i c i ans of the Un i t e,j f< in gljom (.:<.n d .:<.1 I the
Royal Medical Col leges)

To

all~~

promotion of a potentially lethal

product is considered

unethical

in the extreme, and against the interests of

h e2'.1 t h .

Unfortunately, while health and medical authorities are

t h.:<. t

i,:.,jifficult

i t

t CI

community

f r- ee the p u tl 1 i c f r' om the

pressure of cigarette advertising.

A HISTORY OF ATTEMPTS TO LEGISLATE AGAINST CIGARETTE

AC~ERTISING

IN kJESTEFN AUSTRALI A

In

Au·:·tr·:<.li.:<.,

the

tobacco

.:<.d'.,J er t ts in g is

directed

intended

to

smoked.

only

effect

industry reoeatedly claims that its

on 1':,'
a

t O\...,1ar· d·:·
change

·::<.du 1 t:·mok er' s ,

·::<.n d

is

of the brand of cigarettes

A ten point voluntary advertising code, adminIstered

by

l

3

4

is

s uppos e d
m.=..j or

to
registered with the

Trade

Practices

the

agreement,

Commission.

which

is

The

industry claims that this code ensures that cigarette advertising
does not recruit Juvenile smokers.

is

breached and complaints regarding breaches are often dismissed by
the Ad'Jerti-::.ing Standard-=:. COI.Jnci I, again'::.t IAlho-;:,e
r

s

rio appeal

1983,

in the c cnv en t i on a l legal

8e tv,leen 1 '?81 an d

thirteen such complaints
t\.<.IO I,Ner e IJ p h e I d.

thei r-

-:;.y'stem.

fil ing

This resul t, and the time taken by

by concerned individuals and groups.

the procedures required for their presentatlon are inhibiting

in

and the code itself offers so little by way of

t h e i r-

regulation that many people now believe that to lodge a complaint
is a futile exercise.

Thus,

it has been said that the voluntary advertising code exists

to protect the tobacco
reglJ I.=. t ion

ra t h er-

ad'Jer t i si n';J.

than
tobacco

if

industry's

often

to lnfluence adul t smokers only was true, opponents of
the code p o i n t

';:\U

t that

the

consequences
indirect

do

e') i den,! e

not

reflect

th e
tha t

advertising plays a major role in the generation of peer pressure

35

5

srnok i ng

and
Unfortunately,
the

in

ch i I dr- en

(2~3_4)

this evidence is inferential and does not

"

·,,·a t rs f y

rigorous criteria necessary for acceptance of the truth of a

c .~ u ·;:·a I

the

h y pot h e -:. i s (5).

""ffect·;:.

,:.f

advertising on children have usually been confined, by necessity,
to an analysis of relationships
people's

perceptions

Wales study involving

of
over

between

smoking

behaviour

and

cigarette advertisements.
5200

Australian

ch i I dren

t ha t :

" chi I dr en IAlh c, ap p r C",! ecl ,:,f c i ';;iar e t t e .~,j') er' t is in ':;I -.v.Jer· e tt..',1 ice .~ .".
I ikely to become smokers as children who disapproved.
The
smoking behaviour of those who were ambivalent about
.~d') er t is in 9 f e I I
be tV.Jeen t ha t of the 0 t h er tV.JO gr' ou c ';:.• " <:3)
Western

c h i I dren

Australian

a·;:.ked

ci';;iarette advertisement that first came to

mind

heavily advertised brands (6)
emerged

between

research

relationships included an educational
I t

write

down the

responded

with

A similar relationship
and

advertisement
The

to

brand

whIch

preferences

un CO'·) er' ed

program In schools aimed at

focused

on the factors which

influence people to smoke and prOVided training on ways to resist
I"

,=:',.1

11

I t

'/·Ja·:;

the conclusion of this study that the

effect of cIgarette advertising in boys was as strong or stronger
in cromoting the uptake of smoking as was the program in reducing
it.

3

6
Publi~

and political

support

pol I.,..

in

have

Australia

the

Legislative

A

Standing

representative
Committee

of

Ministers in September 1982. indicated that

be seen by children should be banned.
for

bans

on

Action:

Opinion

i n d i ca t ed

issue ha.,.. been supportive.
u nder t .a k en

for

advertising

national
Australian

66%

of

Hea 1 th

Australians

A high

s u p p or-

in the printed media also existed.

breakdown of responses for each State in

Austral ia

showed

t
A

tha t

Western Austral ian opinion was even more in favour of advertising
ban';:, than lA.laS indicated by national fi';;;JIJre':;' (Table

ha""

r

e c e i '.. . ed

c cn s i der-ab l e

1)

(7).

'resul t5,.

at ten t i on.

have motivated two attempts to legislate against the promotion of
tobacco products.

The interest of
increased

the

P~r

b'

during

to

members

of

the

1 '7'70,;:..

par I iamen t

in

t h e:,m 0

kin '::;I

1

s ':,u e

In

support measures to reduce smOking.

Labor Party had endorsed such measures at a

federal

1 e'lel

years previously.

The

Australian

Senate's

Committee

on

Social Welfare led by a

37

7

physician. Dr Peter Baume, recommended
feder·.,:.. I •

in

a

th.,:.. t

1 ,;;.
" "' '''
(

(

state and local government authorities be encoura

the

advertising

of

that

.~nd

the

consider refusing tax deductibility for
expenses incurred in the promotion of tobacco products.
the

Commonweal th

GO')

er nrnen t

introduced

In 1'?7,:::'.

an advertising ban for
t hrou qh

an amendment to the Australian Broadcasting and Television Act of
1'7'42.

Following this, per capita cigarette consumption fell
(Table

then st.':"bi 1 i z e d ,

2)

n:n.

Two noticeable long term effects of the Austral ian television ban
The first has been exploitation of

ha.') e .,:..p pear ed .
1 eg i '::.1

i n

.~

t i on

permitting

cigarette

an

e>:: ernp t i on

advertisfng

on

the

electr'onic media if it oc c urs "incident.,:..lly"
Thus ,

the tobacco industry has turned to sports sponsorship with

televised

sporting
The

c i <;;i.,:.. r' e t t e s •

events
second

carrying

arena

for

effect has been a dramatic increase in

the volume of advertising matter in the printed media.

'\ Inc i den

t·~ i

especially

sports

"

unfortunate
to

.,:..ppea I
tobacco

.::.p or t ::·men
companies.

sponsorship

was

consequence of the weI I-meant attempt to

cigarette
to
e::< ernp t

th e

advertisements,

children .
the

Corporate

advertising

requirement

of

by

he.,:.. 1 th

warnings. also provided a comparatively cheap means of portraying

38

~

cle~n

and healthy image for a potentially lethal
during

example,
final,

to the

I:)

the

pl"'ovides

of

a

n e - t h i I'" d

direct

For

television coverage of a 1982 national sporting

the name

minutes,

product.

0

f

cigarette

company

was

visible

for

68

the tot alb r- ciad c a :: t tim e (9:>.

benefits
tobacco

of

sporting

advertising.

companies

with

sponsorship

a wide range of credible

lobbyists in the person of the spol"'ts-people who benefit from the
':'P on

SOl'" ·:.h

There

i p ,

concerned members
resul ts

from

is

no

the

of

doubt
p ub

lic

the minds of most of the

in
that

the

advertising

which

sponsorship

However, under the terms of the Broadcasting and Television
these

breaches

establish.

of

Act,

the

The spirit of

the

law

has

thus

been

broken

and

although a tribunal enforces campI iance with the Broadcasting and
complaints.
cigarette

advertis.ing

lodged

ban

are imposed against proven

breaches

of

are handled slowly, and no penal ties
complaints

offenders.,

ad'.. er t i semen t·;:.

s uc h

regarding

were

1

upheld

bY

the

Broadcasting Tribunal were challenged in

the

about

Au'" t r··:<. 1 i e n

F.,.der:<.l

of

Austr.:<.I1,a

and
th.,. tobacco industry has sinc.,.

whil.,. th.,. chal l.,.ng.,. was dlsmiss.,.d,
announc.,.d

tha t

i t

1....i

i

I I

app.,.al

:<.gainst
age at which childr.,.n commence smoking has. continued
and

community

cigarette

consumption

continues at a high level

39

<l 0:>

e

It was the large increase in the volume of advertising matter
the

printed

media

at

which

in

State legislation against tobacco

advertising eventually was to be aimed in Western Austral ia.
the

legislation

were

The

mindful

implementing public education campaigns and the dubious value
while

these

an

active

program

of

of

of

8ill

The

cigarettes continued.

Smoking and Tobacco Products
first

attempt

Advertisements

at

Tobacco Products Advertising 8il1",

designed to prohibit all
srnok i ng

and

tobacco

forms

of

was

modelled

advertisements

relating

This 8il1

on

products.

taken to avoid possible exemptions such as
the

Au·".tral ie n

cIgarette advertising.
support

i t

but

8roadcasting

TeleVIsion

Act

The Minister for Heal th was approached to

would not and ul timately, Dr Tom Dadour, MLA, a

su bu r- ban
t'1ember·' s

and

Pro i

introduced
8i 11 .

..',:c.

l.

te

The pUbl ic debate was censored by the newspapers

·:E\n d did not ref I ec t the pub 1 i cit y

1=":> 1 1.". ,

r···je t.....Isp.:E\p er·

that the move to legislate against cigarette advertising
contravened democratic rights,

and

to

·;::.ell

I

40
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logic

~

became the basis of acrimonious
the

newspap~rs

colour page
~

advertis~ments

the cost to

Campaigning

produc~

d~pend

l~d

used

Dress,

th~

fr~quently

o i th

1••

by cigarette

compani~s

and run

strat~gi~s

gav~

some

indication

of

strengths of each side.

f i n.s n cia I

mounteB'a massive lobbying campaign to oppose it.
advertisements

lodged

wer~

specialist team of
West~rn

by

heavily on revenue from

ill u st r a t i cn of t h rs rs

On~

tobacco companies.

which

debat~

sev~n

Austral ia to

in

the

tobacco industry

co-ordinat~ th~

propon~nts

of the 8il I ran a campaign

voluntary

assistance,

that which focused on
ParI iamentary

debate

P:ar 1 i ·=.m en t

The

daily

the majority of

Many f01 I page

newspapers.

~x~cutiv~s

.;:..nd

was flown to

campaIgn.
bas~d
th~ir

;:..1 most
m~dia

the efforts of the medical

cov~rag~

Legislative

Assembly

of tobacco advertising on

i n f f' i n gem e n t

The

on

the

withdrawal

being

profession.

·:i:ln d

th~

~.

sport

I iberties

by

and

.;:.. 1 ·;;.I:d

~ff~cts

of

employment,

prohibitino

the

41
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advertisement of a product that is legally sold.
the

8ill

was not limited to dialogue between political

parties.

Dr Dadour introduced the 8il 1 against opposition from within
par' ty.

The

State

Premier.

guarded support both personally

who

and

his

had previously expressed

on

beh2<.1 f

the

Part>··,

became a vehement opponent.

F."'.i ur
1

e

tCI psss the Legi-::.l.""ti'}e

C o u

n

Th is 8i II

i I:

c

Legislative Assembly, by 30 votes to 24.

Th e

p''''.·::.::.e,j in the

Au", t ra I ian

Labor'

Party voted en bloc and received some support from individuals
the governing Liberal and National

Party coalition.

it

8u t

i~

(.',Ia·,,·

Pro i or- to

the defeat, widespread endorsement of the 8il 1 was apparent
of

the . c c'mm u nit >, •

responsible

members

.::. i len tun til

t his tim e, be c am e ',.' o
the medical

of

c"" I

Pu b l i c s.u p c ort ,

un p r- e': eden ted

e

profession was staged on

Par I i ·:..men tHou s·e (In th e n i 9h t of the f i

150

doctors

i ssu e

1

deba t e.

1••,.,1.",,·::.'

s·een

to

be

active

on

without

conceded by the
perceived

ns,

the steps

gathered to sanction the need for such legislation.

Th e fac t t ha t the med i ca I prof e'::·';;, i en
th L:

I.""r·gely

as

press.
being

Thus. ,

a

''''.

political

I)

i

ta I

issue

h e·:3. I t h

and as such. failed to

attract united parliamentary support.

P o 1 i t i ca I pol a r- i z a t ion
the

legislation

0

nth e .:" n t i - s·m 0 kin ,;:) i,,,· .". u e c (:, n tin u e d bey c'n d
attempt.

Th e

Au '", t ra l i ·""n

42
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retained

opposition

tobacco
although

e lee t';:tr"'.l
campaign for

advertising

this

the subsequent general

was

not

as

part

an

i ssu e

i ts

in the

State election.

that it planned to launch its own

~ttemDt

at

legislation to prohibit tobacco advertisements.
"Tobacco
cor, t a i ned

c i ';;lar e t t es .

legislation

relating

The State Premier appointed
to
This

explain
centred

to

an

the

advisor

to

run

a

why cigarette advertising should be
around

discouraging

children

from

starting to smoke.
of the Government's campaign.
pur' s u ed

the

tobacco

The tobacco industry, on

·:·e'.) er·.~ 1

and

incuding

.Ih i I e

advertising

(1.'.

tobacco sales were dependent on
ma.j or

fr'c,m

supposed

~d'.)er

the other

erosion

den'/i

n,~

t i si ng) •

sponsorship

and creePing social ism

represented by Government intervention in private enterorlse.

smoking-related

deaths
the

annually

advertising

" .:;; t ..:I tis. tic a Idea t h s" .

in
and

of

Western

In

Austral ia

tobacco industries as being
to

recei'.)e

wide support from the pub! ic but much of this was overshadowed by

c-r:J
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After three

re~.;:Jings

from
crippling
IAlh

i ch

~nd

in the LO\A,Ier Hous e , the 8i II
where

it

returned

un~ecept~ble ~mendments3

~pplied

to

the

Di s.p r-op or- t i cna I el ec t or e I r ep r e s en

t~

only those
to

cig~rettes

t i en

the

to the Lower House with

le~ving

of

s~le

tCI

p~ssed

h~d

h~mpered

cl~uses

children.
1.A)h~

t

mi gh t
I n the

isl~tive

Assembly 37 p~rli~ment~ri~ns representing 68% of

the

I)oted

.-,.-,8 ..'

while 20 members representing

of the el ec t cr-a t e voted
Cou n c i I

~

15

ag~inst

the

m~mbers repre~enting

8i 11.

In

the

'd~/8

Legisl~tive

53% of the electorate voted for

,

.

the 8il I aMd 17 members representing only 41% of
voted

to defeat the 8il I.

de~dlock

Thus it was defeated by Parliamentary

on an undemocratic vote.

The issue of the financial motivation of the tobacco industry was
the subject of assertions

m~de

by Dr

D~dour.

a matter that led to

As 1,.,Ji t h
.,a t temp t a t
financial

legislation~

the

p r- e i I:<U 'E:.
l)

the tobacco industry made a substantial

investment in the campaign to

defeat

the

8ill.

Corporate Relations and Public Affairs' Manager of Amati]

The

(W.D. &

the Western Australian Government is spending over three years on
its

Anti-Smoking

Campaign"

(11).

e-=:· t i rna t ed t h.,a t it h.,ad sp en t '$30 I)

~ I) I) (I

8y

comparison~

the Government
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Golden Square~ and the adjoining streets~ a
few weeks aqo,
Within two hundred and fifty yards of the spot where Cambridge
Street joins 8road Street,
there were upwards of five hundred
fatal attacks of cholera in ten days,
The mortality in
this
I imited
area probably equals any that was ever caused in this
country~ even by the plague; and it was much more sudden~ as
the
greater number of cases terminated in a few hours. The mortality
would undoubtedly have been much greater had it not been for
the
flight of
the population.
Persons in furnished lodgings left
first ~ then c t h er- lodgers v,len t a\"'Jay, lea') i ng t h e i r' f'jrn i t ur s
to
be sent for when they could meet with a place to put it in. Many
houses were clos.;;.d al together~ owing to the death of
the
p r-cp r i etors; and ~
in·a grea t number- c,f i n s te n c e s , the trade·:;.m.;;.n
who remained had sent away their families; so that in
less than
six days from the comm.;;.ncement of
the outbreak,
the most
afflicted streets were deserted by more than
three-quarters of
their inhabitants.
There were a few cases of cholera in the neighbourhood of Broad
Stre.;;.t, Golden Square~ in the latter part of AU9ust; ..and the
so-cal led outbreak, which commenced in the night between ~the 31st
August and th.;;. 1st S.;;.ptember, was, as in al I
similar
instances
only a
violent
increase of
the malady. As soon as I became
acquainted with th.;;. situation and extent of
this lrruption of
cholera,
I
suspected some contamination of
the water of the
much-frequented street-pump in Broad Street,
near
the end of
evening of the 3rd September. I found so little impurity in it of
an organic nature. that I hesitated to come to a conclusion.
Fljr, ther
i nqu i r;.,.·,
hCI\.<J.;;.~).;;.r ~
-:.r,c,w.;;.d me tha t
th.;;.re 1•.<Ja·:;, n o o t h ercircumstanc.;;. or agent common to the circumscrib.;;.d local ity in
which this sudden incr.;;.ase of chol.;;.ra occurr.;;.d, and not .;;.xtendin9
beyond it, except the water of
the above mention.;;.d pump.
I
found. mor e cv er , that th.;;. l..<Jat.;;.r l.)aried. du rI nc th.;;. nex t h.JO da/,s.
in th.;;. amount of organic impurit/', visible to the nak.;;.d .;;.ye,
on
c I os e
in sp e c t i on ,
in
t h.;;. f or-rn Cd:
~ma I I
IAlh i t e ,
f 1':IC c u l en t
par tic] .;;. s : and leo n c I Ij ,:I.;;. d t h.a t ,:.. t
til.;;. ': ornrn en,: em.;;. n to;:
t h .;;.
CIU t br .;;.ak • it mi grit poss i b 1>' ha',!.;;. be.;;.n: till rnor e i mCHJ r'';;' .
I
requested p er-rn issi on , therefor.;;., tCI tak.;;. a l rs t , at
t he
C;;.;;.n.;;.r.al
R.;;.gist.;;.r Of tic.;;.,
of
til.;;. deaths from chol.;;.ra. r.;;.gist.;;.r.;;.d durlng
t h e IAle.;;.k ending 2nd S.;;.ptember. in
th.;;. s u o-ic i st r-i c ts ,;:.f C3c,1,jen
:3q uar e , 8er l.. ., i c k S t r.;;.e t , ·:i:\n d :3 t . Ann .. s , ::;;c,h c" 1.....Ih i c h v,la': kin d I /'
granted.
Eighty-nin.;;. deaths from chol.;;.ra w.;;.r.;;. r.;;.gister.;;.d, curing
the w.;;..;;.k,
in
th.;;. three sub-districts.
Of
th.;;.s.;;.,
only six
occurred in the four first da/,s of ~h.;;. w.;;..;;.k;
four
occurr.;;.d on
Th u r .:. da;'" ,
the :3 1 s tAu ,~u .:::. t ; an d the r .;;.ma i n 1 n g", e I} en t y - n i n e on
Frida>' and :3aturcla;.... I c cn s ide-r e d , ther·efQr.;;.. that th.;;. ou t br ee k
ccmrnen c ed on
the Thur'",da/'; and
mad.;;. inquiry,
in cetai 1,
respecting the eighty-three deaths r.;;.gist.;;.red as having
taken
place during the last three days of th.;;. week.
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1 '7'

the university
there.
But
his
life was emt, itt E?r' E?d L..',> t h e
attitude of the profession to the doctrine hE? so passlonatE?ly
espoused,
his heal th and mentality were u nder-rn i n e d ,
.::;..nd he
succumbed to a dissection wound of the right h.=", n d , the ,j is E?a s· e h e
had himself studied so fully, a true medical m.:;., r' t ~", r" .
< 1 ::::;'

TheSE?

physicians

were

justified in their actions, although the

justification itself was

- - r, t;:::.
,_': ' '=_. .",_- r, i m.r-,.. I i cit
The "p .: ;. r is:.., p ump " -:;. y n d r' c,m e '-''''
' - t","-'-'J ',,1- ". . t, ,_-,t'
-'
he.:;., I th

pub l i c

professional's

Unfor·tun"",tel/', .,all

role.

frequently,

prE?vE?ntive medicine mE?surE?S are

c ornrn u nit ?,

who often are in no position to appreciate advantages

,

brought about by medical and social

A

the introduction of fluoride in West
I 1.::<,) .

deb.=", t e .
informed
.::;..] l

The

fllJor·idE?

issue

more

Tasmanian

mU·E·

t

·:·IJ

o pI i E?':.

'.I.).;:"':.

official

doubt in the effecti'''!enes.·:.
lIb).

surely have been joking about fluoridation,
phone".

professionals

ned i n t 1'", e

the put, lie

j CI i

of

that fluoride may cause

per·h.;:"p·E. the c l e,:;"ner' .;:..n·:,',.','er·ed h is
and

e::::am(:,l e

water

A .r"1.A.

prevE?nting tooth decay <Ape

in

the

created an enormous volume of

CommISSIon

ero i c re.;:..ction·:.,::<,nd th.;:..t there

recent

Australian

The lo ca l p re ss r e por- ted th.,a t::-.n
a

with

reform.

Fluoridation of Perth Water Supply:

<App

unpopular

t oo

<App
Ij

I lcv ,

or

j"1edi ea I

e t,·;:.. t e . . . ' i t h .;:.. i .;:.. e r' i t y

50
20

!App lId) and an
8rand's

home

on

a

Saturday

fluoride (App lIe),
stormed

out

t o ok

asthmatic

of

fluoride

morning

to

tablets

in

Premier

prove his allergy to

"The West Australian" reports that "a

the

public

woman

gallery of the Legislative Counci 1

during the Fluoride 8il 1 debate yesterday after having accused

a

member of talking rubbish" (App IIf).

the
extracting

Hoose

fluoride

al ternative remedy for
should

from

a

simple
water.

dental

do-it-yourself
~'1r

decay

chi l dr en

decay was the last great

rested

dlsease

with
Mr Ferry (Liberal)
pro~lem

( Li ber·:a I :;.

said

that

appropria~~

measure.

her

Mrs

much had been made of the fact

that fluoride occurred naturally in the water at Cue,
':;pent

affecting

v.Jhich ha,:::J not been brou qh t un,jer ccn t rc l , .:ar,,:::J theref,;,re

fluoridation of water suppl ies was an

had

of

Do lan

give their children fluoride tablets.

said dental

method

where

she

school days, and that she now had a set of false

teeth (App IIf).

Case Comparisons:

Le';'lslative Council

durin.;, the Tobacco Promotion and Sale
( Li ber:a 1 )

8i1

I

t'lr

1...,1 ill i

·:ams

that he read about a cardio-vascular surgeon who

was up to his elbows in nicotine

when

operatin.;"

51
21

t horac i c

did not want anyone's elbows
t h.:;.. t

"..:;..i d

smoking was deleterious to his

heal th, but that he was a mug and would not
i.....1 i

I I i

9i

l.}e

(Liberal) said that the Hunza people live to be 104 and

·~m·:;

Mr McKinnon (Liberal) did

they continue to smoke.
the

t h2. t

cs v i t v.

Premier

would

compensate

sport

for

not
loss of tobacco
o'.,Jer·

bu 5. n ex t v,leek

Obi.. . i

ou 5.1 >' ,

(Hansard Thursday 20 October 1983:3491).

11 •

in

Parliamentary

debate, medical

facts often become

distorted, and the heal th issue ceases to remain the major
the

.~rgumen t

,

An

·:;..n·~

I / ..". is

of

the

fluoride

debate

was

undertaken by Medcalf, who commented:

"The scene for the antI-fluoridatIon campaign of 1979 was set
in
Victoria.
In
that state fluoridation was being Introduced
systematically into Melbourne and other areas from 1976 onwards.
The p r· CI g r· ·,:..mm e 1...,1.':" .". .". til I n CI t c ompie t e i n 1 '7' 7 9 ,-,..1 hen .,:.. tl·/ - e ] e c t i CI n
was held in 8allarat. The anti-fluoride lobby was successful
in
introducing the fluoride controversy into this by-election.
The
by-election was lost. and the Premier. having shortly to face a
state electIon.
acted to defuse a potential election oroblem by
appointing a Commission of Enquiry into FluorIdation.
Under
the Chairmanship of
the Vice-Chancellor of La Trobe
Un i e r 5· i t y • Dr· D r'l y e r· .".. cr'l G. the c mnm itt e e i n i ted" u brn i·,,· 5· i c' n .".
from any person who had "new evidence" concerning the effects of
fluoridation
on
humans.
The Committee was required to report
within one Year, to advise the Premier whether there is any new
evidence which would warrant a review of Victoria's fluoridation
i e9 i·". I at i on .
I....

I)

The r·e is CIf C CIU r- .". e n 0 que .". t ion t h.~ t the C ornrn itt e e V,I i I I
r e c ornrn end
in favour of fluoridation. because there is no anti-fluoridation
" e ide n c e
t h.,:.. t V-J ill V) i t hs t .=,. n d·". c i en t i fie .". c r·uti n y .
H01.-'·.1 e e r· • i t
I....

11

I)
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can be predi,:ted this (;,IiI I n o t
Stl:IP
the cp o c e r t icn . r'1.=.il;,'
Enquiries and Commissions have been held, the resul ts are always
in favour of fluoridation, but the anti-groups continue to argue
and raise objections.
8asically there are 3 arguments:

2
3

It is not effective
It is an infringement of human rights
It is a heal th hazard

The evidence that fluoridation
is effective is now
qUite
overwhelming and the beneficial effects have been shown to extend
throughout life, so this argument
is rarely used today.
The
question of compulsion has been
the subject of many Judicial
enquiries, the resul ts of which can be summarised.
(14)

In

an

ex p 1ana t i on

of

why

people

oppose

fluoride,

"It
is a fact of modern social behaviour that most movements to
discredit the establ ishment find ready supporters.
There is no
scientific case against fluoridation; but the emotional case can
be made very strong.
It is based on fear of POl sons, cistrust of
Governments and interference with human rights. Watergate is
1.;,Ie I I remember ed. An t i flu I:)r i da t i on I: I:IU 11:1 a I mCI·:. t bec orne par t
of
the "a 1 t er na t i ve l i f e5· t;v 1 e5." ·:;.c en e •
F 1 u 0 r i da t ic n i ':;' s ome tim e s i n c I I.) cl e d b ;-" 1.....1 ell me;.. n i n g p e.:J p l e in.;..
1 r s t I:) f ':;' 1;:1 C i 1;:1 - Po l i t i ca 1 P i' I:) b I em';:.:;.u I: h .;.. ':;.;" t rn 0 5· P il e r 1 c
ClI:.J 1 uti 0 n •
"" t omi c en erg ::.' , ba u ::<i t e min i n g , 1,,1 h."" 1 i n 9;" n ci u ':;. e 0 f c II em 1 cal
sprays.
It is sometimes described as "mass medication",
another
emotive
term.
The community needs to be reassured.
We have to
explain that fluoridation is merely a orocess of matchIng natural
I: on d i t i on s •
All
heal th workers have a responsibil ity to correct wrong ideas
about fluoride and to al lay the fears generated by
those who
cjelit,er.;..tely rn is l ee d .;"ild t h o se lJ.iho repc,i·t i rre spcn s i b l v
(14)
v

,

23

A

similar

analysis could be made of the opponents of Holmes and
And while this also applies to the

it

must be remembered that most of the enthusiasm and motivation

behind those opposing the Tobacco Promotion 8il1
/,)-1,

it h

'.,Je·:· t ed

i n t er' e':· ts

in

the

came from

continuation

ad'.,Jer·ti".in';;I. A IAlor'id Heal t h Or·';;I.aniz.'::'.tion

c i ';I.ar' e t t e

" Con t r·cil lin ';;1

the smoking epidemic" elaborates upon this issue.
Firm action
to control smoking has been opposed by the tobacco
Industry, primarilY on
the grounds
that such action
is an
unnecessary constraint on
freedom and
that eveidence of the
efficacy of such action i·:. in s.u f fie i en t .
Ne i t her' of t h e·:·e ·'::'.r· gumen t s· i s· acceptable.
"Fr' eedom "::.h CIU I Ij be
seen not as
th~ freedom of
the manufacturer to oromote a known
heal th hazard, but rather as the freedom and ability of society
t CI imp I emen t pub Iii: h e'::'.1 t h me::<.'::,u r' e'::·. I t 1..,,1 i ) 1 t,e m·an·/ ye·ar· .::. t,ef or' e
the f i ns l "prclclf" 'clf the 1.,J.,::"lue clf smoki nc con t ro l me,a·::;·ur·es·
i·::;.
available, and the means and extent of implementation, as weI I as
the combination of measures used, are I ikely to vary so much from
cou n t rv
to c oun t rv
th.at
it m·ay v,lell be o oss i b l e e'.)en then t o
2<.:::.'::;. e r t , ·a.:. 0 n e c ·an n 01.··.,1,
t hat the c ·a.::. e for'
the i n t r' C),j u c t ion CI f
such measures is overWhelming, that they make no infringement on
individual 1 iberty beyond what is acceptable within an organized
society,
that
there
is good evidence from around the world to
i n d i cs t e i i k e l v effecti'..Jene·::;.·::-. that the/' c.'::'.nat 1.v,1or..st do no h.arm,
a n cJ
t h.a t a n >.. 13 0 '.,J \? r' nmen t t hat \',I.a i rs for' "p r· 00 f " 0 f e f f e c t i en e s·.::.
bear'::, the resp cnsi b i 1 i t » of k n ow i ng
t ha tit::.
i n·:=<.c t i v i t::,.. h.:=<,'::;,
helped promote premature death and disease. Al lowing tobacco
promotion to continue is permitting ·an experiment
to
continue
which,
in
the view of the Committee. has already had the most
sert ous heal th con·::;.quences:=<.nd 1..·.,1i 11 me i n t ei n
if not
increa·::·e
t h ose
i II
effect·::;..
The e>;per'iement of b.sn n i n q suc h orornot i on
annat be harmful to health. The only serious objections arise
rom the vested interests of manufacturers and advertisers.
1•••1

15)

54
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There

th.~

two
Austral

ia~

t

in

1982 and

houses

of

1983~

a deadlock was

Parliament

in

which resul ted in the defeat of legislation which was

directed at the heal th and welfare of the publ ic. The
legislation

the

in ten t i on

p r- cp c s-s 1
I eg i :. I

.~

were

t i en

sought

extreme,

not

to

in

provisions
the r' e

tha t

I...J.~

':;;.

"moking.

measures

which

would

n0
the

lead to a decline in

smoking prevalence rates and hence smoking related diseases.

I eg i ':;' I

and

a

effective

t i on

smoking

been

control

defeated

pr

i n a t an c e ,

could

be

by

l:Jgr.~mme-:.

planned Government initiative was

I.A.lel

t h is

.~

,

deadlock~

and

thwarted

would

by

(.de:. t err,

almost

what,

in

considered to be an inappropriate and

Legislation is accepted and effectiue in other

areas

of

h ea I th .

people died on West Austral ian roads,
deaths

from

smoking

related

in comparison with the 1204

disease

in

I..·. .le·".tern
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If the nineteenth-century pioneers, James '8uck'
Duke,
Richard
Joshua Reynolds, W.D. & H.O. Wil Is and John Player & Sons, tried
to introduce cigarettes today, it is by no means certain
that
the y llJ 0 u 1 d be a 1 I OtlJ edt 0 I a u n c h them 0 n t o the m·a r k e t.
I nth e
United Kingdom in
1982,
the anti-arthritis drug,
Opren, was
withdrawn by the Committee on Safety of Medicines after it had
been associated with the deaths of sixty-one people.
No one
talked about
the need to identify the causal mechanism before
.ac t i on llJaS taken.
It is a II t oo ea'':'y to f';:IrgEit in the mi ,::hjl e of
ar ';;lumen t s ab ou t
freedom,
job':' , llJea I t h ·af1l::I sp or- t ,
t ha t
the
products have accounted for the deaths of tens o~ mil lions of its
c on sumer-s
t h is
c en t ur-v .
Th e death t o I 1 i·;;. '".0 enc,rmc'u·;;. t ha t the
c r ob l em
o f ten
seems unreal.
If gc,'.)ernm~nt-:. r,.ad n o t
taken
political
action after the cause of cholera had been identified,
they would have been accused of criminal
negligence.
No suc~
accusations are made a';;lainst ';;lovernments for not taking effective
action against cigarettes.
8y presenting itself to the world ~s
a creator of weal th, a source of revenue, the suppl ier of jobs,
the bringer c,f de'}el oprnen t , the p rov i der- c,f pI e·a·;;.ure, the p.atron
of sport and the arts, and the defender of freedom. the tobacco
i ncu s.t r » h a s s u c c ees f u l l v di'..Jerted p o l r t i cel .:<.n.;:j p u c l i c attention
from the rea I
i S·:·IJ eat -;;. t a k e :
t h a t the p r odu c t +r- om l.J,Ih i c hall
these undoubted benefits flow has wiped out more people than al I
the 1...·Jars ':,+
this c en t ur v , Al t h ou ch the cau·;:.e ,;:.f ',jeatr, ha':;' nOt,,1
been established beyorrd al I
doubt,
with
few
exceptions
90',)er nmen t s on 1>' c on tin IJ e
t o go t h r- ';:IU ';;Ih the rno t i en 5· ,;:.f e:lea 1 in 9
with the problem. As the 8ritish Royal
Col lege of Physicians
r e c ogn i ·".e,j in
its f cu r- t h rep ,=,r t , .' He.a 1 t h ,:,r' 3mc,j.{ i n 9', P 'Jb I i '",h ed
in Nc,')ember 1 '.7'83, the probl em rerna i n s ool it i ':.:<.1 :
sorn e
100 ,000
'=,f ':JIJ r
3mok i n 9 5· ti 1 k i I I s, an ,::I a t:<. time v..Ir, en
citizens are dying prematurely from its effects every year and
mill i on 5, rnor- e I.A,ll 1 I die e I -:.el",lh er e, the R,:,y.:<. I 12,:,1 I ege ,;:.f Prl Y·5· i c i ans
would be failin9 in its duty if it did not urge the government to
reverse its present attitude of
inactIvity
and
even
of
encouragement towards the tobacco industry and tackle this hidden
holocaust with the urgency once given
to cholera,
diphtheria,
p c I i erny >.:0 1 i t is ':':\ n d tub e I' ':: U 1o 5, is..

The clear lesson of the past twenty years is that th>.:o 3moke Ring
can only be broken if 90vernments detach
themselves from
It.
Consumers cannot do it alone. To do 50 r>.:oquires an act of rare
p ol it i ca I cOIJr,:':\';;Ie.
< 1,S)
To resolv>.:o ParI iamentary Deadlocks on

matt>.:ors

affecting

cubl ic
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the community,

It

~hould

not be possible for any minority

group

to frustrate the efforts of the more democratically elected House
of

Parliament~

especially

with

respect

to

moves

which

designed to protect the health and welfare of the community,

are
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TABLE 1:
Public Opinion
,,aej'Jer t i s i ng t ember 1 '7'82

supporting a

b~n

on

1/,lester n
Austr~l i a
(n

= 1(07)

Rest ot
ia
(n
1152,:;')

Au:.tr~l

=

,''''''lIlli,'

0/ ..·...

Ci n em·,a "',

70~··~

~'ld"j~ir

An,jersc,n.
Sur',)e}' for'
Con f er o?n ': e •
Can ber ra : r···~ol.,.I 11 1'782
(7)
11

Austr~l

is n Heal

t h 1"1ini,;·to?r·:.

TABLE 2:

Australian Cigarette Consumption 15 years and over
(kilograms cer head per annum)

.

1 975

2 88

1 976

2 77

1 977

2

1 978

2 68

1 979

2

1 980

2 ==

1 98 1

2

1 982

2 54

7~
r~

~~

~~

~~

~

~

~

~

Australian Council on Smoking and Health.
SubmissIon to the
Parliament of Tasmania and the LegIslative Council Select
Committee on the Smoking and Tobacco Pr8ducts Advertisements 8il I
1983.
Western Australia. October 1983: 46. (8)
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APPENDIX III: SUPPORTING LETTERS

CANCER FOUNDATION OF WESTERN AUSTRALIA INC,
705 Murray Street
West Perth.
Western Australia 6005.
Telephone: 321 6224, 321 2365

5 November 1984

Your ref:

A5/84

Mr R Wahl
Executive Officer
Royal Commission into Parliamentary Deadlocks
level 7
Central law Courts
30 St George's Terrace
PERTH WA 6000
Dear Mr Wahl
The Cancer Foundation, in its constant battle for health
through preventive measures, supports comprehensive smoking
control strategies in Australia.
Since 1982, two attempts have been made to legislate for
freedom from the pressure of cigarette advertising. Both
these attempts have failed largely due to the political
imbalance in the Upper House•.
Where Government attempts to legislate in the interests
of public health are thwarted by the legislative Council,
the role of review of that house is wielded irresponsibly:
Many health and medical authorities within the state are
dedicated to achieve a decline in death and disease brought
about by cigarette smoking, and these authorities depend
upon responsible government to uphold and promote health'
initiatives appropriate to this aim,
The Australian Council on Smoking and Health has prepared
a detailed submission on this matter. The Cancer Foundation
of Western Australia fully endorses the activities of the
Australian Council on Smoking and Health, and urges the Royal
Commission to give full consideration to the vital health
issue which motivates this responsible submission.
Yours sincerely

eli ve Deverell

Director

0058a

The National Health
and Medical Research Council
The University
of Western Australia

NH&MRC Research Unit in (
3
Epidemiology and Preventive Medicine
University Department of Medicine
The Queen Elizabeth II Medical Centre
Nedlands, Western Australia 6009
Telegrams Uniwest Perth. Telex 92992
Telephone (09) 380 1122ext.

Mr. R. Wahl,
First Executive Officer,
Royal Commission on Parliamentary Deadlocks,
Level 7, Central Law Courts,
30 st. George's Tee,
PERTH. W.A. 6000.
Dear Sir,
I wish to indicate my support of the submission made to the Royal Commission
on Parliamentary Deadlocks by the Australian Council on Smoking and Health.
It is my opinion that the lack of a mechanism for effective resolution of
deadlocks in Western Australia has significantly set back the cause of public
health.
In the absence of the "one vote one value" principle for elections to the
Legislative Council, I consider that any mechanism for resolution of deadlocks
should have as its basis that the will of the Legislative Assembly ultimately
prevail.

November 13, 1984.
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PHONE: (09) 322 6474
(09) 321 6224
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LegIslative Assembly
Agrees to date set by Council
6 Dec 1983
Conference fails to reach agreement
7

Dec

1983

Legislative Council
Aorees with Conference report
~

Dec

1983

H, R. ELPHICK PTY. LTD,
DR. H. R. EI.PHICK
C.8.E •• M.8 .. 8.S. (MEUl.). F.R.C.?. F,R.A.C.P.

SUITE 3. 62 ORO 'FREET.
WEST PERTH. W.A. 6005
TEI.EPHONE: 321 4502
RESIDENCE: 386 8383

30 November 1984

The Chairman

Royal Commission on Parliamentary Deadlocks
Lavel 7, Law Courts
30 St George's Terrace
PERTH
6000
Dear Sir
As the Australian Medical Association representative on the Australian Council
on Smoking and Health, I am highly impressed by, and wholeheartedly support,
the subni.ss ion by that Council to the Royal Ccmnission on Parliamentary
Deadlocks.
Irrespective of political persuasion, one cannot but be disturbed by
realisation of the frustration of a government, elected on a completely
democratic basis, whose efforts to introduce legislation considered to be
essential for the protection of the health of the community, are stultified
repeatedly by an upper house which cannot be representative of the majority
of the population, when it contains a small majority of the opposition,
particularly when the government's majority in the Legislative Assembly ~s
overwhelming.
Having been closely associated with the Smoking and Tobacco Products
Advertisements Bill in 1982, and with the Tobacco (Sale and Promotion) Bill
in 1983, both of which were passed by the Legislative Assembly, and spent hours
attempting to convince individual members of the Legislative Council of the
wisdom of the Bill on each occasion, I am well aware of the feelings of
members of the Government in the lower house when they find their efforts
to introduce new legislation repeatedly rebuffed in this way by the Legislative
Council, and can appreciate the sense of frustration at the waste of hours
and the effort spent in preparing the legislation~
I congratulate the Australian Council on Smoking and Health for their excellent
sul:mission, and strongly commend it for serious consideration by your
Cannission.
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MS SHEAN:

Ruth Elizabeth Shean.

DR THOMSON:
MS SHEAN:

101 Eton Street, North Perth.

DR THOMSON:
MS SHEAN:

What is your address?

What is your occupation?

I am the director of the Australian Council On
Smoking & Health.

DR THOMSON:

I understand that the Australian Council On Smoking

& Health has made a submission to this commission.
Would you just look at this document?
MS SHEAN:

Yes, that is it.

DR THOMSON: Would you also look at this supplementary document.
Is that to be incorporated in that submission?
MS SHEAN:

Yes, it is.

DR THOMSON:

I tender that, sir.

Could we turn to the submission and as I understand it that deals with two particular bills; firstly,
the Smoking & Tobacco Products Advertisement Bill 1982
and Tobacco Promotion & Sale Bill 1983. Perhaps
I could just ask you to briefly put your point forward
with respect to both of those bills.
MS SHEAN:

RK

Right. Just a brief piece of background here is that
legislation is considered a vital part of any
comprehensive smoking control programme and this
always includes legislation for freedom from the
pressure of cigarette advertising. There have been
two bills in 1982 and 1983 which have attempted to
free - - -
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SHEAN

to
West
cigarette advertising. The
first was a private members bill introduced in
october 1982 by Or Tom Oadour; the second one was
the much
in terms of publicity bill that was
introduced
year by the elected government. It
was introduced by the Minister for Health, Mr Barry
Hodge. Both
the bills failed as a result of the
disagreement, perhaps,
the counci~ and the
assembly. The first one was read three times in the
assembly, passed to the council where it was read
a third time, and defeated. The second one was
slightly more complex and, as I understand it, after
being defeated by the council, albeit by in fact a
minority with respect to representation, it returned
to the assembly with amendments, it returned back
to the council begging freedom from the amendments,
returned again to the assembly, still with disagreement.
The assembly requested a conference, the council
agreed to the conference, they had a conference of
managers,' and about three months after the original
initiation of the bill the assembly and the council
agreed that they could not agree on this issue and
the bill lapsed.
The feeling of the Australian Council On Smoking &
Health, which is in fact representative of responsible,
orthodox medical associations throughout the world
was that the lapse of particularly the second bill
was a tragedy for the health of Western Australians,
and even beyond Western Australia, because had such
a bill been passed it would have had enormous
consequences for other states within Australia and
other English speaking countries throughout the
world.

OR THOMSON: Could I classify both bills as purely health
related measures?
MS SHEAN:

Yes. While many people have in the past sought to
draw attention to the freedom issues at stake here,
as they call them, or the financial issues, what is
really at stake is health. It is an enormous
health issue. They are health bills.

OR THOMSON:
Can I
you to the first bill, the bill
introduced in 1982 and
to at page 9 of
the submission? You indicate there that the then
Minister
Health indicated that he would not
bill.
is right.
OR THOMSON:

Would that

position of
R"E. SHEAN

day?
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MS SHEAN:

This was not a government bill, this was a private
members
, and this in
is quite important,
to point to the distinction
the bills.

DR THOMSON; Just before we get there, perhaps I did not make
myself clear. Was the minister approached
the
bill was introduced into the house?

DR THOMSON: And when he indicated he would not support it
was he indicating a government view or was he
indicating his own view?
MS SHEAN:

No, I understand that the government did not have a
united view on this, this was the minister's view.

DR THOMSON: Subsequently, it was introduced as a private
members bill, and when it was in the house did the
government form a view as a government view?
MS SHEAN:

Once again, I do not think there was a formal point
upon this. It was certainly a bill which raised a
great deal of debate from within the house.

DR_THOMSON: On page 11 of your submission you indicated that
the bill passed the assembly by 30 votes to 24.
Were government members and opposition members, or
either government or opposition members, given a
free vote on the measure?
MS SHEAN:

The Labor Party voted as a party on this issue in
the legislative assembly; the Liberal Party however,
I understood, and the National Party were given a
free vote and did not support it. At this stage
it would have been a
vote for the Labor Party
too, it received total support. The issue did not
become part of the Labor Party's platform until
after this.

DR THOMSON: When it went to the council were there any
committee hearings on the bill?
MS SHEAN:

RB

It
probably worthwhile to point out at this stage
that when the bill was still in the assembly a
Liberal member requested that there be witnesses
called from outside the house to present evidence,
and he withdrew this request at the insistence of
party - - -
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MS SHEAN (Continuing):
- - his party. This, in
,
not
in the submission. Once it reached the council stage
I do not think that this was - having read Hansard
fairly carefully - part of it; however, there may be
something that is not recorded in Hansard.
DR THOMSON: I take it from your knowledge that you have read
Hansard in relation to both of these bills?
MS SHEAN:

Yes.

DR THOMSON:
MS SHEAN:

There was no indication that there was any conference
managers?
No.

DR THOMSON: The second bill on page 12, I understand, was a bill
sponsored by the present government?
MS SHEAN:

That is right, yes.

DR THOMSON: Who was that bill introduced into the assembly by?
Can you recall?
MS SHEAN:

Yes. It was the Honourable Mr Barry Hodge, Minister
for Health.

DR THOMSON: It passed the assembly, as I understand it, on page
14 of your submission by 37 votes to 20?
MS SHEAN:

Yes; 68 per cent of the electorate would have had their
vote expressed in the 37 parliamentarians who voted
for it.

DR THOMSON: Do you know again whether that was a free vote or
was that a vote along party lines?
MS SHEAN:

No; this was a vote on party lines because in fact
the issue was part of the Labor Party platform. In
fact, when the party was elected by electors this was
very much an issue so electors would have been aware
the 68 per cent who had their votes represented
by the 37 would have been aware that this was Labor
Party policy.

DR THOMSON: If that was the case, were there any discussions in
the prior elections specifically about this issue?
MS SHEAN:

It was one which certainly
discussion from
time to time in the press. It was certainly one which
Australian Council On Smoking & Health had done a
great deal
discussion about with parliamentary members.

DR THOMSON: Can you recall from the
whether the government
was complaining that it had a mandate in respect of
this bill?
AW
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MS SHEAN:

The government certainly
confident in that the
state had been well aware that this was a government
issue in its platform.
It would assume that it had
a mandate with regard to this and I think it would be
a fair assumption if that was the case.

DR THOMSON: I understand, again from page 14 of your submission,
that after the bill was passed by the assembly it went
to the council. During the debate in the council were
there any committee hearings, people called as
MS SHEAN:

There was one person who, during the debate, was
allowed to present evidence.
In fact, his curriculum
vitae was found in Hansard and this was a tobacco
industry - not representative - funded gentleman from
London who had provided wide evidence in the press
on the
of advertising on consumption and
particularly on consumption in children. However, as
I understand, once again the council hearing was
essentially with regard to the internal mechanisms
of the council.

DR THOMSON: Was anyone else, to your knowledge, or council,
issued with an invitation to give evidence before
council?
MS SHEAN:

Not to my knowledge, no. In fact, the only invitation
as I understand it that at all would be akin to the
coverage given to the tobacco industry person was the
one I referred to in the 1982 bill, when two representatives
were tentatively called.

DR THOMSON: The bill again, from page 14 of your submission and
the supplementary submission you have given us this
morning, was returned by the council with amendments
and SUbsequently went to a conference of managers?
MS SHEAN:
DR THOMSON:
MS SHEAN:

That is right.
Again, the conference did not agree?
That is right.

DR THOMSON: I will ask you firstly whether, in respect of these
two bills, you would differentiate between a private
members bill and a government bill in respect of the
need for some method or method of resolving the - - -

AW
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resolving the difference
MR THOMSON (Continuing): - - assembly?
between the council and
MS SHEAN:

I think there is certainly a dif
with
respect to the choice or the decision of the
population with the bill; if it is a private members
bill then obviously
would not have the inherent
support you would
a government bill to have.

MR THOMSON: Should the council, in your opinion, take noteof that?
MS SHEAN:

I certainly think it should. I think it should
take note of i~ if we are to give a preference here,
where a government bill is defeated, or when a
government bill comes through this should certainly
be considered differently. I would like to clarify
that by saying that I do not think a private members
bill should be considered as insignificant because
it is a private members bill, however. Certainly a
government bill whichhas a very public issue which
has received public coverage prior to the election
should receive due consideration.

MR THOMSON: I will just press you a little bit on that point.
would you see any difference in any method or methods
which might be suggested to resolve disagreement,
deadlocks, between private members bills and
government bills or should you treat them both the
same?
MS SHEAN:

I certainly think that the government bill deserves
a much more thorough consideration as part of
whatever may arise as a disagreement.

MR THOMSON: The second bill you indicated was a part of
the government's party platform, as I understand it.
MS SHEAN:

Yes.

MR THOMSON: Would you differentiate between bills which are
part of the government's party platform and other
bills that are sponsored by the government?
MS SHEAN:

RK

In health
this
a problem because
in fact the tobacco
sue is one that has been around
:Ln' .L ts current epidemic proportions since about
the 1950s, 1960s and is growing continually. It
not a new issue. However,
are health issues
which are sudden, which are new; for example the
thalidomide
was one which suddenly hit throughout
the nation and I would consider it appropriate for
a government to deal with this issue and receive
support from an upper house or a house of review.
However, it would not have been possible for the
government to
this in its party platform.
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So with
to health issues I think that
sometimes you are considering something which in
fact has not been able to be considered prior to an
e Lec't.Lon-,

MR THOMSON: So in your submission and the council's submission
you would put as a separate category of bills
health bills; that is, some people might indicate
other categories, electoral bills, bills to amend
the constitution, supply bills, and you would
add, I would suspect, health bills.
MS SHEAN:

Yes.

MR THOMSON: Regardless of whether there has been an issue
at the election or party platform.
MS SHEAN:

Yes, I would.

MR THOMSON: Can I just take you now to the question of
the function of an upper house, as you have just
indicated - the house of review? Would it have
assisted if either house, the assembly or the council,
had held hearings in any of its committees on
this?
MS SHEAN:

It certainly would have, particularly at
the stage when the bill was in council. One of the
difficulties with an issue like this is that you
are speaking about a lobby on one hand which is
concerned with health, and public health has never
been a very popular issue.
It is one for which the
justification in any move is ex post facto. On
the other' hand, you have an enormously weal thy lobby
which is spending well in excess of $70 million annually
advertising a product and it stands to reason that
where you have this inbalance there is going to be
an inbalance of information available to the house of
review. Whe~the house does have a role of review
it is absolutely essential that that house is properly
informed' and I would env i aaqe here that the house
would be better equipped to make a decision if it
called for independent witnesses with respect to the
issue.
I understand that this was not done.

MR THOMSON:
I note just for the record that at page 25 of
the submission from the council it does indicate
about half-way down

RK
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DR THOMSON (Continuing): - - - halfway down the
"There should be scope for the
upper house to carefully and
sensibly review legislation with·
a view to suggesting improvements".
You in your submission would say that
there was an
opportunity in relation to at least these two bills
we have been talking about for a committee to hear
expert evidence and give data and perhaps look at
legislation from other jurisdictions, that would hav~
been of some assistance?
MS SHEAN:

Yes. I think the role of the house in this case is
to call expert witnesses; it perhaps should operate as
a .house of scientific inquiry assuming that the lower
house has already had the political debate. It is now
the case to consider the legislation at different level.
I think the evidence needs to be carefully considered
above political issues in this case. The purpose,
at this level I perceive it, is to 'consider the merit
~f the issue irrespective of the politics involved.

DR THOMSON: The submission of the council has in an appendix a
number of letters - I take it from doctors and people
associated with the medical profession; the Cancer
Foundation, etcetera - but if in particular I could
turn you to the letter from a Dr Elphick dated 30th
November 1984, which I just tendered this morninG - In the penultimate paragraph Dr Elphick indicates
there that he - and I quote:
"Spent hours attempting to convince
individual members of the legislative council of the wisdom of the
bill on each occasion."
I take it from that, and from your submission this
morning, that that would have been done on an informal
basis and not within the precincts of parliament chamber
itself?
MS SHEAN:

That is certainly the case, yes.

DR THOMSON: So in your submission in relation to the house being
a house of
, you would want more than that?
MS SHEAN:

AW

Yes. In
some of the people who have supported
this application - another one being Associate
Professor Dr Bruce Armstrong - are the people who, in
fact, should be considered, he being an epidemiologist
of world renown, director
the National Health &
Medical Research Council Unit in epidemiology and
preventive medicine and the person who in fact was
nominated to appear as witness in the 1982 bill. I
would suggest that people like Dr Armstrong and Dr
Elphick be consulted to provide formal evidence prior to
36
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any decision being made by the legislative council.
DR THOMSON: Just finally, if I can for the purpose of your
submission clarify two
; firstly, the council
would submit that there needs to be some method of
resolving deadlocks, that
it would answer the
first term of reference in the
irmative?
MS SHEAN:

That is correct.

DR THOMSON: But it goes on to suggest, secondly, on page 25 that
it does not feel qualified, I am quoting, "to suggest
how such a deadlock might be resolved". Have you
yourself, in a personal capacity, any suggestions as
to any method you could envisage, particularly in
relation to health measures?
MS SHEAN:

Yes; and this certainly is a personal opinion.
It
is not an opinion on behalf of the council. My own
belief is that the lower house is the house at which
the political vote is taken; it is the house which
represents the electors most accurately.
I believe
that the house of review should perhaps act in a more
judicial role - as I have said earlier, perhaps
suggesting amendments in the light of all the evidence
which is available.

DR THOMSON: Ultimately when there is disagreement, or a deadlock
between the houses - I am asking you now for your
personal views - do
have any personal suggestions
as to how one might resolve that either by a joint
sitting on a referendum, by merely the bill going back
·to the assembly within, let us say, a period of
three months; passes the assembly and then can go to
the governor for ·his assent.
Have you any views on
any particular method?
MS SHEAN:

AW

I would like to say that I do not think referenda
are the answer in an issue like this.
I think that
public health issues, as with the seat-belts, speed
limits, fluoride, have long been unpopular/- - -
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MS SHEAN (Continuing): - - - long
unpopular and rules that
we now take for granted and depend upon for communi~y
and
are rules which in fact were
only passed wi~h severe opposi~ion a~ the ~ime anyway.
I do no~ think public support
appropria~e for
heal~h measures.
I ~nk tha~ ~he role we en~rus~
our physicianswith in the community
a paternalistic
and frequen~ly we just must leave ~hose people
~o
decisions for us. I ~hink similarly ~he
houses of parliament should do the same ~hing from
~ime to time. Allowing for some appropriate
democra~ic decision, which is done in the
legislative assembly, it is appropriate to depend
on the decisions of the medical profession with
respect to health issues.
A join~ sitting of both houses I do not see
would achieve a great deal more than the legislative
assembly making a decision. If that is the case,
then the legislative council becomes redundant. You
are really just expanding the assembly. If the
council is ~o be there it should, as a house of
review, exercise that right in a fair and logical
manner - that is, to review something with respect
to its content. It is possible then that it could
be passed back to the assembly. It seems to me that
if you were to pu~ perhaps a time limit that would
be a fair way to go about it.
QR THOMSON: What you are saying, then, is that even if the
house of review hears expert evidence in the committee
system, at the end of the day the council disagrees
with the assembly after hearing all that evidence
and acting as a house of review, in your at least
personal SUbmission, there should be some mechanism
to resolve that?
MS SHEAN:

Yes, there should be and, what
more, I see the
role of the legislative council as being more than
just to make a single decision. I see its role as
perhaps being to inform even back to the assembly.
Yes, there should be a method of resolving deadlock,
even in the event of the informed council being not
in agreement.

DR THOMSON:

Thank you.
I have no further questions, sir.

MR COMMISSIONER: I am still not quite sure whether wha~ you
have said
essentially or only to what you would
call health bills. Are hea~th bills to be in a
different category?
RB
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With

to
such as the issue
I think
are. I would consider
that finance
inherently a
a political
issue. I see the two being
interrelated,
whereas I see the health
as
- medical
facts, for example - based entirely upon scientific
evidence and not political
• I think here
you are speaking about two very distinct groups of
experts - the political scientists on the one hand
and the medical scientists on the other. I see
health as being quite distinct.
suppl~

MR COMMISSIONER: And if a health bill then has the support of
what you call the health scientists, what role would
you see the two houses of parliament playing?
MS SHEAN:

I see the second house, the upper house, of parliament
playing a role of calling for the evidence. For
example, if an issue goes through the legislative
assembly and the council quite happily, without any
opposition whatsoever, then obviously there is no
need to call for the expert evidence. However, if
there
an issue which reaches disagreement in the
upper house - - I see there are various contradictions
at the moment in the role of the upper house.

MR COMMISSIONER: You do not see a health bill being introduced
in the upper house?
MS SHEAN:

I see that the upper house has a role in health
legislation, but I think at the moment the role that
it has in health legislation is inappropriate.

MR COMMISSIONER: Supposing it was introduced in the upper
house and it was passed in the upper house and then
it was rejected by the assembly: What position would
we then have?
MS SHEAN:

RB

At the moment I see the legislative assembly as being
the directly democratic elected political house. I
do not see that the legislative council is democratically
elected. It seems to me that we have the houses set
accordingly, so that in fact the first house is the
directly representational one, thus it is appropriate
for that house to look at the political issue. A
house of review I think is appropriate to look at
other issues. I think if we are to call for scientific
evidence it is probably more appropriate - - -

39

R.E. SHEAN

5.12.84

8
D

MS SHEAN (Continuing):
called
assembly.

- appropriate that that evidence
by the council
than the

MR COMMISSIONER: So whatever the health scientists say,
if the assembly says"no", that
MS SHEAN:

That is a difficult issue. I think that you must
have some sort of escape valve for health moves
which perhaps
under a less responsible medical
frateEnity could in fact be damaging.
I think it
is unreasonable to suggest that you go to whichever
house you think is going to pass the bill. I do
not think it should work through that. Obviously
constitutionally you need some set framework~ through
which bills should have to pass. If a bill is going
to be refused by the legislative assembly, even if
it were a bill like this, then perhaps there would be
good reason for it, but I would hope that even that
would not happen without thelegislative assembly being
appropriately informed, perhaps by the legislative
council.

MR COMMISSIONER: All your submissions then really relate to
health bills or do you see any reason why the same
sort of provision should not apply to all bills?
Are we going to have separate ways of resolving
deadlocks and separate roles of the two houses because
the bill is a health bill?
MS SHEAN:

I am not qualified to speak on anything other than
health bills and in an issue such as health
we are speaking about a very fundamental.right of
the community, certainly a very fundamental right
of the Australian community which otherwise is
well protected. I do not have the background and you
will notice from the submission that in fact we
have considered health issues back some hundreds
of years. I certainly do not have the background to
speak on any other issues, but I would stress that in
this case it is something which was - both bills and
in particular the second one - defeated because of
issues which did not even reach the health question.
It was defeated on other issues.

MR COMMISSIONER: This is suggesting then that the council review
function on these occasions was not properly carried
out?
MS SHEAN:

Yes, I would suggest that.

MR COMMISSIONER:
RK

Do you wish to
40
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arising from that?
DR THOMSON: No, sir. I would indicate that I have asked
the witness concerning witness fees and she does
not wish any witness fees to be certified.
WITNESS WITHDREW
DR THOMSON: That completes the
who are scheduled
to appear today, sir. I would therefore seek an
adjournment until Thursday, the 6th of December,
tomorrow at 10.15 am in the morning.
MR COMMISSIONER:

The commission will be so adjourned.
AM

RK

41

R.E. SHEAN

5.12.84

90
29 October l

1984.

Mr. R. Wahl,
Executive Officer,
Royal Commission into
Parliamentary Deadlocks,
Level 7, Central Law Courts,
80 St. Georges Terrace,
PERTH, W.A.,
6000

46 Parliament Place.
West Perth, 6005,
Western Australia
Telephone:
3226844,3225179

Dear Mr. Wahl,
The National. Party favours legislative provision which
allows for the' resolving of Parliamentary Deadlocks based
on the Federal System, where,
'the resolution of conflicts may be by way of
conferences between the Houses, or ulitmately
by way of the procedure specified in section
57 of the Constitution leading to a double
dissolution and an election for both houses' .

In the instance of a double dissolution, i t is suggested
one exception be made when using the Federal System that the period of time within which the government can
go to the people should be a prescribed period of one
month.
It should be noted that the above be an exception
for the period of time stated under section 57, and that
this allows for the differing nature of issues in the
State S.:tsteru.
Yours sincerely,

~~~

H.J. Cowan, M.L:A.,
Leader of the National Party of W.A.
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MR COMMISSIONER:

Yes, Dr Thomson?

DR THOMSON: Before I call the first witness I would just like
to refer the commission to exhibit number 23, the
paper which was tendered on the 4th of December
concerning conference of managers. That paper has
been revised in a couple of aspects and I indicated
on the 4th that those papers would be subject to
ongoing revision and amendment. The revised paper
on the conference of managers is now available
and copies can be Obtained from the commission's
offices.
I might just add for the record my appreciation
of the efforts of the commission's staff in producing
all those six papers. I did not do so on the first
day but certainly' a lot of work has gone into them
and on the record I would like to record my appreciation
of that work.
MR COMMISSIONER: Has the revision come about as a result of
further work done by the staff or by submissions
from someone else?

DR THOMSON: It has come~about from further work from the
and also from persons who have received copies of
the documents who have commented thereon and pointed
out the need for revision. That is what we are
hoping for, to Obtain those types of comments.
HENDY JOHN COWAN:
DR THOMSON:
MR COWAN:

My name is Hendy John Cowan.

DR THOMSON:
MR COWAN:

Would you state your full name?

What is your address?
Dale Crescent, Narembeen.

DR THOMSON: I understand you are a member of the legislative
assembly in the parliament of Western Australia.
MR COWAN:

Yes, that is correct.

DR THOMSON: Would you just briefly outline how long you have
been a member and which particular party you belong
to.
MR COWAN:

RK

I was
to the assembly in 1974 for the
constituency of Merredin-Yilgarn.
I have held
that seat, although
has been redefined and now
has the name Merredin·. I am a member of the National
Party and in fact I am a parliamentary leader of that
party.
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DR THOMSON: I
that in that capacity you
made
a submission to this commission, a written submission.
MR COWAN:

That

correct.

DR THOMSON: I am wondering if you would look at the exhibit
just to confirm that is the submission.
MR COWAN:

submission.

Yes, sir; that is

DR THOMSON: That, I understand, is exhibit 11.
I will just
take you to that submission. As I understand it,
the National Party favours legislative provision
for resolving parliamentary deadlocks along the lines
of section 57 of the Commonwealth constitution.
MR COWAN:

Yes, with one exception. That is, at the moment
section 57 does not provide any period of time
within which an election must be called. There
can be a stock-piling of bills which have been
rejected by the senate and which indeed conform to
the requirements of section 57. We would request
that any constitutional provision in the West Australian
constitution for the provision of a double dissolution
procedure would require the government of the day
to make up its:roind within a prescribed period of time
so that there could be no stock-piling of
legislation.

MR COMMISSIONER:
MR COWAN:

One month.

MR COMMISSIONER;
MR COWAN:

What sort of period of time do you have in mind?

Could

the~e

be stock-piling within the month?

I presume there could be but it woufd be minimal.

DR THOMSON: Just for the record, sir, I will run through,
as I see them, the steps of such a process. I
would envisage, at least under section 57'111 steps;
firstly, the house of representatives - MR COMMISSIONER:

Has Mr Cowan got a copy?

DR THOMSON: He has, yes. The first step would be the house
of representatives passes the bill; the second step
would be that the bill would be rejected, amended
or failed to pass the senate - - -

RK

1

See page 93
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SECTION 57 OF THE COMMONWEAL TH CONSTITUTION

11 STEPS

1.

House of Representati ves passes the Bill

2.

Bill must be:

rejected;
amended; or
fail to pass

3.

Interval of 3 months

4.

House of Representatives again passes the Bill

5.

Bill again

rejected;
amended; or
fails to pass

6.

Double Dissolution

7.

Election for House of Representatives and Senate

8.

Bill again passed by House of Representatives

9.

Senate

rejects;
amends; or
fails to pass

the Senate

the Senate

the Bill

10.

Joint Sitting of House of Representatives and Senate

11.

Queens assent
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DR THOMSON (Continuing): - - - to pass the senate,
I would
add that the words "fail to pass" have been the
ect of some clarification by the High Court.
Then there would
a third step, an interval of
months - MR COWAN:

May I interrupt?

DR THOMSON:

Yes, certainly.

MR COMMISSIONER:
MR COWAN:

Yes, please.

Just in relation to that, not only must the bill be
either rej
, amended, or fail to pass the senate1
of course, if it is the subject of amendments then
the amendments have to
rejected by the house of
representatives under the provision which exists at
the moment. I take it you have assumed that by sayinq
there is an interval of three months for the bill to
presented.

DR THOMSON: Yes, I am only trying to give an outline. Then
the fourth step, as I see. it, is that the house of
representatives again passes the bill and then,
fifthly, the bill is rejected, amended, or fails
to pass the senate, and the sixth step is the
double dissolution step. As I understand it,
between the fifth and the sixth step your proposal
would require that there be a limited period of one
month.
MR COWAN:

That· is correct.

DR THOMSON: Again for the record, if I may, sir, Sir Garfield
Barwick, in the First Territorial Senators case,
volume ~ of the Australian Law Reports at page 167,
in his view, said that there was an implied time
limit on the period of time which can elapse between
the senate's second rejection of the bill and the
double dissolution. Sir Garfield's implied limit was
that the second senate rejection of the bill and the
double dissolution must be so related, in his words,
n as to form part of the same current situation between
the house and the senate n • I take it the purpose
behind that was, as Mr Cowan has indicated, to avoid
stock-piling. I would also indicate that no other
judge of the High Court agreed with Sir Garfield. All
the other judges indicated that as section 57 stands
no time limit between
5 and 6.
seventh
that
is an election
for both the house of representatives and, I understand,
Mr Cowan,
the senate.
MR COWAN:
RB

Yes.
same.

In
case
Western Australia it would
The whole of the
council would
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requested to submit themselves to the electors.
MR COMMISSIONER: You have not
submitting themselves to - MR COWAN:

half the council

No, not in the instance of a double dissolution.
No, we would prefer to see the provisions which apply
in the Commonwealth constitution apply in the state
constitution.

DR THOMSON: Then the eighth step, the bill is again passed
by the house of representatives, which is the house
that is sitting after the election. Ninthly, the
bill is rejected, amended or fails to pass the
senate. The tenth step is that there is a joint
sitting of the house of representatives and the
senate, and at that stage, of course, would it be
possible for a government not to obtain a majority
of the joint sitting if it had a narrow majority in
the lower house and the upper house was overwhelmingly
dominated by opposition members?
MR COWAN:

That is possible v it is certainly possible,
particularly in the case of Western Australia where
the majority in the legislative council is reasonably
large. Nevertheless, I would think that that requirement should still be there because the level of
representation does fluctuate.

DR THOMSON: Would your proposal be - as I understand it, there
has only been one joint sitting at the Commonwealth
level. - that the requirement at a joint sitting for
a bill to pass - - -

RB
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DR THOMSON (Continuing):
- - to
would just be an ordinary
majority, not an absolute majority or a two-thirds
majority? What would you
MR COWAN:

A majority of both houses sitting would be sufficient@

DR THOMSON: That would
the members who would
rather than count all members?
MR COWAN:

present

No ~

DR THOMSON:

The final step, as I understand it - -

MR COMMISSIONER: Before we leave that one, would the joint
sitting be mandatory?
MR COWAN:

I have given some thought to that, sir, and I do not
think it can be made mandatory because under the
provision of a double dissolution nobody knows who is
going to be re-elected. The particular matter which
was the subject of the double dissqlution may indeed
be unpopula~ with electors and they may not return
the government who was putting forward such a
proposition, therefore I do not see how it can become
a mandatory provision in any double dissolution
procedure. I would assume that if the government was
returned it would then be able to claim it had a
mandate to present the legislation to a joint sitting,
if it had the numbers, and have it passed.

MR COMMISSIONER:
MR COWAN:

It would merely - -

MR COMMISSIONER:
MR COWAN:

If it did not have the numbers?

Yes~

There would be no point in - there would be no point in proceeding.

DR THOMSON: I will just point out that under section 57, at least
as I read it - I think both you, sir, and Mr Cowan have
a copy of section 57 - after the dissolution (I am
looking at the second paragraph, that is after step 8
and step 9)
the houses do not agree the Governor
General may convene a joint sitting. I would take it
from that that the Governor General has a discretion~
there would be a difference of opinion whether he
would have to act on advice, because it does not say
the Governor General and council. The question which
under 57 as I understand it, is whether the
Governor General can direct the joint sitting as to
which bills it should consider or whether he should
just merely convene the joint sitting; that is, if
have been six bills the subject, whether he can say
"You shall consider these particular bills" - any of
them or all of them. Again that
perhaps a detail.
The final
as I see it is the last step, and that
is
is
for the Royal assent.
AW
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I will just ask you one or two matters relating
to your proposal. Firstly, it would be possible,
would it not, for a government to introduce a bill,
the first step, which it anticipated the upper house
would reject and do so in the knowledge that it would
so reject it, or hoping it would reject it and then
obtain a double dissolution and if it was elected
again and let us suppose it obtained a majority in
both houses at the double dissolution, it does not
have to reintroduce that bill after the election;
that is, would you see a provision which permitted
that possibility, or would you suggest a variation so
the government, if it is returned, has to reintroduce
that bill after the election?
MR COWAN:

AW

Firstly, in the matter of pure politics I would
question whether a political party which held
government would deliberately seek to establish a
situation which provided for
double dissolution
procedures to become operative. I would question
very much whether any government would do that.
Secondly, again I do not see how you can - - I suppose
you can but I do not ~eally think it would be necessary
to write into a constitution a requirement that after
double dissolution procedures had been used, and the
government who had brought about that do~ble dissolution
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MR COWAN (Continuing): - - - dissolution had
I do not see that there
any necessity for any
provision in the constitution to force the returned
government to submit the provisions or the matter
which was the cause of the double dissolution
to the parliament at a joint sitting to become law.
I think that would be done as a matter of consequence.
I do not think double dissolution procedures would
used lightly or simply, although they have been
at the federal level, I must confess.
DR THOMSON:

Yes. The government has not always re-introduced
bill after the double dissolution and the election.
I will ask you whether your proposal along the lines
of 'section 57 would cover all bills; that is, could
we categorise some bills that might not fall within
your proposal - firstly, bills to amend the constitution,
electoral bills or, at least in a practical sense,
given that these 11 steps would take some time with
the three months and the intervening election, would
it cover a deadlock dealing with supply or a disagreement
dealing with supply or money bills?

MR COWAN:

I think if double dissolution procedures are to be
included in the constitution there does need to be
an examination of what legislation that particular
double dissolution applies to. It is my party's
policy to exclude the power of veto that the legislative
council has over supply bills. There needs to be
a proper definition of a supply bill. I think the
term "any money bill" as it is written under section 46
of the West Australian Constitution, is rather broad.
I certainly would not mean those" bills whicn require
a governor's message. I mean the actual legislation
or the bills which make it lawful for the government
to supply money under particular consolidated revenue
funds or from the general loan fund. That type of
legislation, I believe, should not be the subject
of legislative council veto and therefore would not
never come under the need for double dissolution.

MR_COMMISSIONER: How would you suggest then that those bills
be dealt with?
MR COWAN:

That is a very, very interesting question, sir. At
the moment, although section 46 of the West Australian
Constitution does in fact say that the legislative
assembly should have the right for dealing with all
money bills, if you read sub-section (9) of section 46
that, I think, gives the legislative council power
to do what it likes and I would assume that the
Minister for Budget Management, who comes from the
council, could in fact introduce a budget bill
without any
of it being subject to challenge.
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The situation as I see it is that the constitution section 46 of the West Australian Constitution - should
indeed be examined and there should be a much
clearer definition of supply bills and the powers of
the council to deal with those bills which are
regarded as supply bills.
MR COMMISSIONER: How do you regard sub-section (6) of the
Constitution ActsAffiendment Act, section 46 - a bill
which appropriates revenue, money, for the ordinary
annual services?
Is that a sufficient definition
for supply?
MR COWAN:

RK

I do not have any legal qualifications, so I am
not really competent to answer that. That particular
provision, of course, merely relates to the fact
that appropriation bills shall deal with that and
that issue only; it shall not have additional measures
attached to that one bill. I do believe there needs
to be a better definition so that the actual granting
of funds to the government should be put in the
category of supply - - -
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MR COWAN (Continuing): - - - of supply,
once those
have been granted the general appropriation by the
government, or the use of those funds, should be
quite a separate matter. They are the types
bills
which require a message from the Governor. I think
those bills which actually grant supply of money
to the government - - I am not so much concerned
about the appropriation] once that money has been
supplied or has been granted, I am not so much
concerned about the various appropriations of the
money which has indeed been granted. I think that
the legislative council should not have the right of
veto over the granting of supply but for bills
generally and bills where there is some appropriation
it may see fit to amend the legislation and return
it to the assembly.
MR COMMISSIONER: Would you then suggest that the
what you call the granting of the money
government should not go to the council
should go to the council as a matter of
and what role should the council play?
MR COWAN:

bills for
to the
at all, or
course,

I would not suggest for one moment that they do not
go to the legislative council. I am saying that the
legislative council should have no power of veto
over those particular bills. It may, by all means,
have the right to defer such legislation for a
period of three months, but I do not think it should
have the right of veto.

MR COMMISSIONER: So you divide bills into two categories one which is the grant of' supply, for which there
would be a suspensory bill for about three months,
and the other bills in the terms of your submission,
as you have elaborated it and contained in your
submission, the written submission you have -made.
MR COWAN:

RB

Well, the written submission itself merely pointed
out to the commission that we believe there should
be double dissolution provisions to resolve
parliamentary deadlocks and that they should follow
. the provisions made under the Commonwealth
constitution. We did not, and we do not have the
resources as a political party to be able to, deal
with these issues in detail and so we have not
made any comment about the categorisation of bills,
but I think if the commission does make a recommendation
that
needs to be some extra provisions to break
parliamentary
other than those which exist
at the moment then there needs to
a very close
examination of section 46 of the Constitution Act.
In that particular instance, our suggestion is that
needs to be a categorisation of money bills as
51

H.J. COWAN

101
those which actually grant supply and those which
appropriate that money once it has
granted.
Then, of course, two,
needs to be the matter
of bills generally where I think the legislative
council deserves to have the same status and power
as the legislative assembly.
DR THOMSON:

I would like to just return you for a moment to
section 46(6) of the Constitution Acts Amendment
Act and talk about it. In your experience in
parliament has anyone taken exception to a bill on
the grounds that it may appropriate something other
than revenue or moneys for the ordinary annual
services of government?

MR

COWAN:

No.

DR THOMSON:

May I just ask another question, not quite
related to your submission but you did touch upon
it a moment ago - provision perhaps already for
some mechanism to resolve disputes, disagreements?
It has been suggested that you could at least get
a joint sitting by a convenient conference of
managers, of more than five or ten, but actually
convening a conference of managers compri~ing both
houses. Would that at all be feasible, practical,
or possible in your view?

MR

COWAN:

No. Certainly in the case where the legislative
council was not dominated by the same political
party which held government under no circumstances
would the council agree to a committee of managers
comprising the whole .house.

DR THOMSON:

RB

It has also been suggested - - -
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DR THOMSON (Continuing): - - - suggested that section 9, again
of the Constitution Acts Amendment Act - which provides
that any member of the council may resign his seat
by writing under his hand addressed to the president that if in fact councillors were willing to r~sign you
could get a situation analagous to a double dissolution;
it will not be a dissolution of the council but all
council members would be standing for election and
presumably the seats would be vacated. Would that at
all be a practical method? Would you like to comment
on that possibility?
MR

COWAN:

There would be no practicality in that at all. No
member of parliament would resign his seat - me
put it to you another way, perhaps. Not every member
of parliament would resign their seat at one time.
It
is completely impractical to even think that it
would occur. It is not similar to a double dissolution
procedure because, in fact, it only deals with the
legislative council even if it was to occur 1 the
legislative assembly would still continue, so it has
no practicality and it has no relationship to a
double dissolution inasmuch_as the assembly would still
be
to carryon without- an election.

DR THOMSON: Yes. I was postulating the situation that where the
assembly is going to an election, or there is a
disputed bill of some significance and the government
says ItI am prepared to advise the Governor to dissolve
the assembly" and it called upon councillors to
resign under section 9, you are indicating that - as far as my analogy; I know it is not.a dissolution
of the council but all members of parliament would
then stand for an election and you have indicated there
is no practical possibility at all.
MR

COWAN:

No•

DR THOMSON: I will just ask you, because again it has been put
to us that there may be some implied constitutional
conventio~ that if the council rejects supply - I am not
suggesting that it has,. or will do so, but if it did or if it rejected key government legislation there is
a constitutional convention embedded in section 9
that legislative councillors should resign. Have you
ever heard of that notion at all in your parliamentary
experience - that notion of such a convention in
section 91
MR COWAN:

AW

No, I have not. I must also admit that I have never
ever been aware of supply being rejected but I am
certainly aware of government legislation, or
legislation proposed by government, which it regards as
key legislation being rejected by the council and on
that basis there has not been an election and there
has not been a call for members of the legislative
council to resign.
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MR COMMISSIONER: Has there been even a suggestion that members
should perhaps consider resigning?
MR COWAN:

No; not in my limited experience in politics.

DR THOMSON:
I will just touch upon one final matter that you
raised.
I understand that the present minister for
budget management
a membe~ of the legislative
council?
MR COWAN:

Yes.

DR THOMSON:
In that capacity I presume he has some role and
responsibility in relation to government finances.
In your experience has there ever been a similar
minister or a treasurer who has sat in the council
rather than the assemply?
MR COWAN:

No; there has not but under the convention there is
always a minister representing the treasurer who
would be quite within his right, if the government
so wished, to be -able to introduce legislation and,
as I say, and particularly in regard to money bills,
despite some of the explicit provisions in sectiono46
section 9, which was only written into the constitution
in 1977 really limits the whole of section 46 to one
of good advice only.
It does not limit the powers of
the legislative council to do anything at all.

DR THOMSON:
In your experience, has there ever been any
suggestion or comment that perhaps such a bill which
WQuld otherwise be introduced only in the assembly
should or perhaps could be introduced in the council?
MR COWAN:

AW

No; there has never been a suggestion made but as I
said I am not legally qualified - - -
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MR COWAN (Continuing): - - - qualified and perhaps not
competent to dO,other than venture my own opinion
and my opinion is that if it was done tomorrow
there could be no challenge.
DR THOMSON: But you have not heard the suggestion of whether
it could or could not be legally done, you have not
heard the suggestion perhaps.
MR COWAN:

Only inasmuch as that when that amendment to the
constitution was introduced by the government of
the day it was done to protect some of the past
actions of the legislative council in that it was
felt that minister may have been operating outside
the constitution in the introduction of bills which
.required a governor's message.
So this particular
provision was placed there to protect that, but of
course it also has the effect of broadening the powers
of the legislative council to the extent where they
now can completely disregard particularly sections 1
to 3.

DR THOMSON: Just one final matter - the Commonwealth constitution
not only has a provision'in section 57 but also a
provision in section 128 which deals with the question
of amendments to the constitution, amendments to the
Commonwealth constitution, and in that provision it
also contains a method to resolve disagreements about
amendments to the constitution. It does not go
through such an elaborate procedure as section 57
and, for instance, if the house of representatives
puts up a bill to amend the constitution and it is
rejected by the senate, and I think from memory again
is passed by the reps and then rejected by the
senate, the Governor-General can put the bill to
a referendum and that is without going through the
double dissolution procedure. Would you want to
incorporate a distinction for amendments to the West
Australian Constitution or do you still use 57 for
such constitutional amendments?
MR COWAN:

Actually that is a very, very good point. I do
believe that any amendment to the constitution
should not be the sole province of the parliament.
There is some good reason for having other bodies
involved in matters relating to changes to the
constitution. For that reason I see nothing wrong with
the concept of any constitutional provision if it
meet with the agreement of the parliament,
that it should
be the subject of referenda
provisions.

MR COMMISSIONER: What would you define with the constitution the provisions now contained in the Constitution Act
or the Constitution Acts Amendment Act?
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MR COWAN:

Yes.

MR COMMISSIONER:
MR COWAN:

I would certainly carry on to the Electoral Act.
Part of the Electoral Act is included under the
Constitution Act.

MR COMMISSIONER:
MR COWAN:

MR

And the Electoral DistrictsAct?

I would say they should be, indeed, part of
referendum proposals because at the moment in my
experience the constitutional changes that have
been made to the state constitution in relation
to electoral matters have been done purely and
simply for the purpose of benefiting political
parties rather than benefiting the State of
Western Australia and I think there is no reason
at all why electoral matters should be excluded
from those referendum provisions. I just make the
comment that matters relating to the constitution,
any amendment to the constitution, should not
necessarily be the responsibility or the sole
prerogative of the parliament but that there should
be an additional method to support or reject that
particular change that is proposed. It may very
well be that I am asking for some method which
merely preserves the status quo but I do think it
is necessary.
As far as that is concerned, the view you
have just expressed, is that personal or is also a
party view?

COMMI~SIONER:

MR COWAN:

It is personal and it is a party view.

DR THOMSON:

I have no further questions at this stage.

MR COMMISSIONER:
add?
MR COWAN:

RK

Would you carryon to the Electoral Act?

Is there anything else you would like to

No, sir. I have dealt with the matterswhich
are important, our basic outline of the need for
extra provisions to resolve deadlocks between
houses. I think that if that is done, regardless
of the terms of reference given to the commission,
there needs to be very close examination of
section 46 of the Constitution Act in order to be
able to define the bills rather than just money
bills generally - a more specific definition of
those - in relation to what powers the council should
have, and the last point, in relation to changes
to the constitution requiring somebody other than
the parliament to have a say in that matter. I
56
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think that has
listed here.

1 the points I have

DR THOMSON: Perhaps I might just add that Mr Cowan has a
copy of the papers,
papers, and he has not
had them for a long time. I would invite him in
thenext week or so to read those papers and any
comments he might have he could communicate to
the commission in writing. They would be most
welcome.
MR COWAN:

I would be very grateful for the opportunity to
do that.

MR COMMISSIONER: Thank you for your submission on behalf of
your party and thank you for having attended this
morning.
DR THOMSON:

have indicated to the witness the question of
under the Act and he has declined to ask for
a certificate.
I

WITNESS WITHDREW
MR COMMISSIONER:

Yes, Dr Thomson?

DR THOMSON: I am just ascertaining whether Mr Reid is in
the precincts of the commission, sir.
Perhaps we might just adjourn for 5 or 10
minutes and I can make some inquiries, sir.
MR COMMISSIONER: We will
Reid arrives.

adjourn until such time as

'Mr

SHORT ADJOURNMENT

RK
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Telephone 328 7877
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Secretary
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REF.No·10.2.1/RR:mv
28th November, 1984.

Mr. R.A. ltJahl,
Executive Officer,
Royal Commission Into Parliamentary
Deadlocks,
Level 7,
Central Law Courts,
30 St. George's Terrace,
PERTH.
ltJ.A.
6000
Dear Sir,
SUBMISSION - ROYAL COMMISSION INTO PARLIAMENTARY DEADLOCKS
Please find enclosed a submission compiled by the Trades and Labor
Council of W.A., for the Royal Commission Into Parliamentary Deadlocks.
Our submission argues that far from being an Independent House of
Review, the W.A. Legislative Council has been and remains overtly
political. Throughout its history, the Legislative Council has
generally endorsed Industrial Relations Legislation of conservative
governments, while frustrating the legislative programmes of Labor
govermnen ts .
It is therefore our belief that the hostility shown by the Legislative
Council to the interests of the trade union movement and the working
people we represent, this State will be better Served if the Legislative Council did not exist.
With reference to your request to indicate whether the TLC is willing
to appear at public hearings of the Commission, I wish to advise that
we are willing to appear, if the Commissioners consider we could
make a valuable contribution.
I trust this response meets with your approval.

';;i::ai?
RON REID,
SECRETARY
Ene.

Address all Correspondence to the Secretary

W.A. 1
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Parliamentary deadlocks arise in Western Australia
because the 1890 Constitution gave the Legislative
Council practically equal powers to that of the
Legislative Assembly.

The Legislative Council can

reject, defer or amend any Bill that the elected
Government presents to it.

The constitution did not

however give W A any means by which to resolve a
Parliamentary deadlock.
The Trades and Labour Council (TLC) of W A which has
84 affiliated unions and represents approximately
170,000 workers believes that the constitution should
be changed in order that the question of parliamentary
deadlocks does not arise.

Parliamentary deadlocks are

more than a parliamentary constituti®nal problem, they
are a political manifestation. born out of a monstrous
defect of the 1890 Constitution.
Since the two chamber parliamentary system began
operating in 1890, the electoral system has ensured that
the Legislative

Cou~cil

is permanently dominated by

conservatives who represent the interests of property
and capital.

Whenever they perceive legislation as

threatening to their interests they either reject or
amend it.
This submission argues that far from being an
independant House of RBview, the Western Australian
Upper House has been and remains overtly political.
Throughout its history the Legislative Council has
generally endorsed the legislation of conservative
Governments whilst frustrating the legislative programs
of Labor Governments.

It has been particularly hostile

to legislation that favours the interests of the trade
union movement and working people in general.

- 2 -
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The TLC believes that W A will be better served if the
Le

lative Council did not exist

Whilst recognizing

that this is a long term prospect, the TLC urges that
there should be constitutional change to ensure that
an undemocratically elected second chamber should not
be allowed to prevent an elected Government passing
legislation.
Accordingly the TLC overwhelmingly passed the following
resolution at a meeting on

30 October 1984:

This meeting of the Trades and Labor Council of W A
believes that in the best interests of the whole of the
West Australian electorate, this State would be better
served by having a parliamentary system based on a single
House of Parliament based on the principle of equal'
value of votes.
However, in the meantime, we believe it is essential that
the parliamentary system be reformed to such an extent 1

that if the Legislative Council refuses to pass
legislation already passed by the Legislative
Assembly, such bill shall become law immediately
after the date of its third reading in the Legislative
Assembly.

2

that if a bill originating in the Legislative
Assembly is amended in the Legislative Council and
thus returned to the Assembly, and if the Assembly
insists upon the form in which it was originally
passed, the ,bill as decided upon by the Assembly
shall become law immediately after the date of its
third reading in the Assembly.

The resolution is not a radical one.

It merely reflects

what most people believe about the notions of
Parliamentary democracy and Responsible Government.
It is generally understood that the Party that gains the
majority of seats in the Legislative Assembly or Lower
House, forms the Government.
House is often called the

For this reason the Lower

~Peoples House~.

If the

Government loses the confidence of the Legislative

-
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Assembly, then the House is dissolved and the

iSSU~
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is decided at an election.
Alternately the distribution of seats in the Legislative
Council has no effect on the formation of a Government.
As well, a vote of no 'confidence in the Government by
the Legislative Council does not affect the continuation
of that Government.
The Legislative Council's supposed function is to act as
a House of Review.

In this capacity it should

scrutinize legislation and act as a watch dog against
~'\S+e"i,
. La
t i
I 'ltlca
, 1 b'las 0 f
~I
or lmproper legls
atlon.
Th
e po
the Legislative Council has shown that this is a
seemingly impossible task.
The Legislative Council has consistently abused its
privileged
position.
.

Whenever the conservative

\

partie~

have lost the majority in the Assembly, their permanent
majority in the Council has ensured
never totally lose office.

that the Conservatives

The Legislative Council has

demonstrated that they can effectively stifle the
innovative reforms of a Labor Government as well as
retaining legisiation passed by previous Conservative
Governments which the elected Government of the day would
wish to amend or dispense with.
The present system that elects Members to the Legislative
Council hardly resembles democracy.

The heavy rural

bias in terms of the distribution of seats ensures that
more conservative members are elected.

The nine Provinces

with the smallest enrolments elect 18 out of the 34
Councillors, so they control the Council.
Provinces contain only 28% of the electors.

These
The 1983

Legislative Council election results illustrate the bias
for the electoral arrangements.

The Conservative

Parties gained 45.7% of the vote and won 9 seats.
Labor obtained 51.3% of the vote but won only 7 seats.
Clearly the Conservatives suffered a defeat in terms of
votes but won in terms of seats.
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The TLC is concerned that the undemocratic nature of our
Parliamentary system is causing massive disillusionment
and a general disbelief that changes in our society can
be brought about through the Parliamentary process.
Importantly, the TLC holds that the premise which has
enabled the conservatives to control the Legislative
Council since 1890 is not only wrong but also offensive
to the overwhelming majority of peeple in a modern
society.

The premise which was enshrined in the 1890

constitution is that people who own property and wealth
have a natural right to govern and make laws over a
vast majority of people who are not wealthy.
The founding fathers attached the fundamental qualifications to the men who would sit in the Legislative
Council.

They said they would be "men of property .... men

who had invested their money in the land and were trying
to do something with it".
Before 1890 the small number of wealthy elite who
controlled political power in Western Australia were
concerned that with the advent of self Government and the
operation of a two chamber Parliament, radical interests
might be able to control the Legislative Assembly and
thereby threaten the interests of the ruling class.
The Legislative Council permanently controlled by
conservatives would ensure that this would not happen.
At first the Council had its members nominated but once
the population reached 60,000, elections were to take
place.

This occurred in 1893.

The method designed to elect members to the Council
made certain the conservatives would dominate.

Besides

a heavy rural bias, elections were carried out on the
basis of multiple votes according to property ownership
and restricted franchise which allowed only men who
owned property or who paid significant rents could vote.
There was also no payment to members which presented a
significant barrier to the aspirations of the non-wealthy
standing for the Legislative Council.

-
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Since 1890 there has been a number of changes to the
system that elects Legislative Councillors.

From the

early part of this century members were paid a salary
and universal suffrage was introduced.In the 1950's and
1960's there were franchise reforms which ended plural
voting and gave everybody the entitlement to vote.

But

these changes have not upset the traditional
representation.

The malapportionment of the electoral

system based on rural weighting has ensured the
conservatives remain in the majority.
Some people defend the Legislative Council by claiming
the Western Australian Parliament reflects the Westminster
model.

This is in fact not accurate.

The similarity

might have existed in 1890 but after 1911 the House of
Lords was reformed to make it subserviant to the House
of Commons.

The House of Lords after 1911 could not

reject or amend money bills and to reject any bill it
would

do only after great thought as it· would risk

being swamped

with Government nominees.

The Westminster

Parliament has evolved to reflect the popular will of the
people and consequently the House of Lords has become a
proper House of Review.
By comparison the Western Australian Parliament has not
evolved and remains fossilized in the 1890 Constitutional
Act.

The Legislative Council is the master of its own

destiny.

The Council has consistently defied every Labor

Governments challenge to reform it.

Although there is no

provision for changes to the Constitution by referendum,
the Legislative Council has rejected legislation a number
of times which would have enabled the people of W A to
have their say on the Legislative Council by way of
referendum.
The Legislative Council has defeated several attempts
to provide the W A Parliament with deadlock mechanisms.
One such attempt was a private member's Bill introduced
in 1946 by a former conservative Premier, Sir Hal
Colebatch.

In reply one conservative representative

summed up the feelings of how conservatives thought about
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the Council and who should control it.
said the Bill would destroy
experience,

H Seddon M.L.C.

~stability,

maturity, knowledge

seniority,
and definite

and active interests which deserved representation above
others~.

The only recognition to Parliamentary deadlocks and
attempts to resolve them in the W A Parliament is through
a conference of managers.

This system of handling

deadlocks was not set up by the constitution but by
Parliamentary Standing Orders.
Since 1915 there has
been 122 conferences of managers, the vast majority of
them occurring during Labor Governments.

It has proved

to be an unsatisfactory way of dealing with deadlocked
Bills because agreement can only occur if there is
unanimous support from all managers chosen by both the
political parties.
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This section of the submission demonstrates the degree
to which the Legislative Council has been hostile to
legislation that favours the Trade Union movement and
the condition of working people generally.

Much of this

legislation has been designed to foster better
industrial relations and to improve the lot of the
overwhelming majority of Western Australians.
The Legislative Council has a number of means at its
disposal to deal with legislation which it finds
ideologically unpalatable.

It can simply reject the

Bill outright which basically means that the Bill is
dead.

It can alter the Bill in various degrees by

insisting on amendments.

If the Legislative Council

does not want to be tainted with having rejected too many
government Bills, it can defer a Bill by adjourning
debate until after the prorogation of Parliament.
A Labor Government often has no choice but to accept
Bills after they have been amended ?y the Council in
order to put some of its policies into legislative
effect.

But on the other occasions the Council's

amendments alter the legislation so much that the
Government finds it impossible to accept.
A very obvious example of the Legislative Council
presenting the Government with an unacceptable amendment
is the recent Industrial Relations Bill.

The Bill was

introduced into the Legislative Council in November 1983
to amend the Industrial Arbitration Act.

Due to delays

which were imposed on the passage of the Government's
Legislative programme, consideration of the Bill was
deferred until April 1984.
This Bill could be described as consensus legislation.
It was the result of~~xtensive process of consultation
between the Government, the TLC and employer
organisations.

This tripartite consultative process was

- 2 -
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a central plank in the Labor Party's industrial relations
There can be no doub~ that the

election platform.

Government had a mandate for this Bill, yet the
Legislative Council rejected it in its entirity.
Such was the lengths that the Government went to in order
to get the Bill passed that it reintroduced the Bill to
the Council in August 1984 containing only those clauses
which embodied the unanimous recommendations of the
Tripartite Council. The Legislative Council saw fit to
pass it with unacceptable amendments.

The conservatives

in the Upper House insisted that voluntary work contracts
should be written into the Bill.
The concept of voluntary contracts
trade union movement •

~

an anathema to the

It is commonly accepted that

workers have gained benefits in wages and conditions
through the strength of organized labour.

To suggest

that workers can bargain for improved standards of living
with an employer on an individual basis is absurd.

A

situation of widespread voluntary contracts would
undoubtedly lead to excesses of exploitation espe6ially
for the young.
The conservative parties have argued that voluntary
contracts would alleviate youth unemployment, but in
reality, what it represents is a direct attack on
organized labour.

The Legislative Council is acting as

an alternative Government.

The conservatives from that

House, without any popular mandate are attempting to
impose unacceptable policies on the elected Government
of Western Australia.
The present conflict over the Industrial Relations Bill
has a long history.

The Legislative Council throughout

this century has consistently attacked legislation which
supports organized labour and simply rubber stamps
legislation by conservative governments that is hostile
to trade unions.
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In 1911, R D McKenzie, speaking on the Arbitration
Amendment Act, openly admitted that the Council
represented the forces of capital and thus should be
expected to temper moves by organized labour to achieve
its 'socialist objective'.

A reading of the Hansard

Debate on Industrial Relations legislation since 1900
demonstrates how blatant the Legislative Council has been
in its ideological bias against the trade union
movement.
In 1900 the Industrial Conciliation and Arbitration Bill
set up a Board of Concilliation and a Court of
Arbitration.

However 24 Legislative Council amendments

disqualified large sections of the work force from
being covered in awards.
The Scadden Labor Government in 1911 and 1912 encouraged
the move towards universal unionism by extending the
Arbitration Act to domestic servants and pastoral and
agricultural workers.
this out of hand.

The Legislative Council rejected

It was not until the 1950' s. that

rural workers came under industrial awards.

The

Legislative Council only agreed to this provided that
there was no restriction on the working hours of rural
workers - a situation which still exists.
The Scadden Government continued to press for changes
in the Arbitration Act. The thrust of the changes was
to allow for union preference in employment, the
allowance for greater association and grouping of unions
for industrial awards, the extension of awards to cover
apprentices and the right of union officials to have
access to workers at the work place.

All these important

reforms were vetoed by the Legislative Council.
In 1952, the McLarty-Watts conservative Government
introduced penalty clauses into the Arbitration Act.

The

Government used the political climate at the time, mainly
the McArthiest anti-communist sentiment to widen the
definition of the term "strike" and to write into law
the possibility of a six month gaol term for any
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- 4 worker who was found guilty of striking.
Since those penal provisions were enacted there have
been 11 years of Labor Governments who have repeatedly
attempted to remove the clauses but the Legislative
Council has seen to it that they have remained a
permanent feature of the industrial system.
Throughout the Hawke Labor Government's administration
1953-1959, the Legislative Council defeated attempts
to seriously amend the 1952 Act.

In 1954, 1955, and

1956 the Hawke Government attempted to repeal
provisions which were provocative and hostile to the
trade union movement.

Besides removing the threat of

imprisonment to workers, the legislation also repealed
the section which gave the Arbitration Court power to
cancel awards or industrial agreements.

The Hawke Labor

Government Bills also provided for union preference in
employment, the right of access to the work place for
union officials, quarterly wage adjustments and a clause
which made it illegal for any employer to sack a person
by reason of that person's position in a union.

All

their Bills were defeated outright by the Legislative
Council.
The Brand Government in 1963 and the Court and O'Connor
Governments 1974 - 1982 passed industrial relations
legislation to strengthen the anti-union thrust of the
1952 Act.

Whereas the Legislative Council has

stonewalled Labor Governments in their attempts to reform
industr

relations legislation the conservative

governments have been able to quickly push anti-union
Bills through the Parliament.
The interests of property and capital have used the
Legislative Council extensively when Labor is in
Government to maintain their attack on organized labour.
Consequently the principle of union preference is not
recognized in law and the threat of coersive state
intervention in legitimate industrial action remains.

-
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There have been a number of other pieces of legislation
designed to improve the standard of living of working
people which the Legislative Council has either defeated,
rejected or amended.

These Bills have included holiday

provisions, workers compensation, health conditions at
work, long service leave and worker representation at
management level.

As would be expected the Legislative

Council has been consistent in the support of the interests
of the employer over the needs and rights of the employees.
A summary of some of those bills demonstrates clearly
the intervention of the Legislative Council on behalf of
employers.
The Legislative Council has shown a propensity to disallow
workers the benefits of increased productivity in terms
of public' holidays.

On four separate occasions the

Hawke Government attempted to legislate for a bank holiday
on a Saturday and each time the Council rejected it.
However in 1961 the Council unanimously passed the
proposal put forward by a non-Labor Government.
Sometimes the Legislative Council has defeated its own
logic.
In the area of workers compensation and sick leave
entitlements, the Legislative Council has been unsympathetic to the needs of workers.

The 1953 Workers

Compensation Act Amendment, was so severely amended by
the Council that it was made meaningless.

The amendments

disallowed retrospective claims and disqualified
dependants outside W A from claiming.

Importantly, it

was amended so that injuries sustained travelling to and
from work were not covered by compensation.
In 1972 the Tonkin Government's Sick Leave Bill was
defeated by the Legislative Council.

The purpose of the

Bill was to give a minimum entitlement to all workers in
W A thereby covering approximately 11% of workers not
covered by awards and also significantly increasing the
sick pay entitlements.

120
- 6 In Tonkin's Government, the Annual Leave Bill which
proposed to increase annual leave to four weeks, thus
bringing Western Australia into line with all other
States, was also defeated by the Legislative Council.
The Legislative Council has shown that it finds the
notion of workers representation at management decision
making level distasteful.

In 1972 the Tonkin

Government attempted to legislate in order that the
Civil Service Association should have a representative
sitting on the Public Service Board.

The Legislative

Council rejected the Bill on the grounds that it was
wrong that an employee should be involved in the selection
or promotion of service personnel.

An attempt by the

Hawke Government to legislate for a union member to
sit on the Meat Board which controlled abattoirs was
also defeated by the Legislative Council.
Excessive Price legislation affects all members of
society but is particularly relevant to workers.

The

Legislative Council has been very severe on this type of
legislation which it sees as an

~nterference

with private

enterprise.

Attempts to institute price control
legislation was de
ed by the Council during the Hawke
and Tonkin Governments.
It was tinally passed by the

Burke Government soon after winning Government in 1983.
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In conclusion our submission underlines the general
concern of workers in this State, that because of an
historical injustice, progressive reforms and changes
to our society have been stifled.
The 1890 Constitution gave the W A Parliament no
flexibility .to evolve in order to meet the changing
needs in society.

Accordingly the conservative

interests which controlled the Western Australian
Legislative Council in 1890 have been able to circumvent
the principles of democracy so as to maintain their
dominance of the Legislative Council.
The TLC believes that in the interests of democracy,
the Legislative Council should be abolished.

In the

interim it is urged that the Royal Commission makes
the recommendation that an undemocratically elected
Upper House should not be allowed to veto legislation
proposed by a Government with a constitutional majority
in the Legislative--Assembly.

9/11/84
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Bills rejected by the Legislative Council that are
relevant to the Trade Union Movement from the
beginning of the Hawke Labor Government.
HAWKE GOVERNMENT
Abbatoirs Act Amendment Bill
Boxing Day Holiday Bill
Death Duties (Taxing) Amendment Bill
54
Industrial Arbitration Act Amendment Bill
Inspection of Scaffoldings Act Amendment
Rents and Tenancies Emergency Provisions Act
Amendment Bill
Builders Registration Act Amendment Bill
Fire Brigades Act Amendment Bill
Industrial Arbitration Act Amendment Bill
Prices Control Bill
Abbatoirs Act Amendment Bill
Bank Holidays Act Amendment Bill
Factories and Shops Act Amendment Bill
Industrial Arbitration Act Amendment Bill
Prices Control Bill
Workers Compensation Act Amendment Bill
1956

Abbatoirs Act Amendment Bill
Bank Holidays Act Amendment Bill
Factories and Shops act Amendment Bill (No 2)
Fire Brigades Act Amendment Bill
Industrial Arbitration Act Amendment Bill
Bank Holidays Act Amendment Bill
Long Service Leave Bill
195

Bank Holidays Act Amendment Bill
Factories and Shops Act Amendment Bill
Industrial Arbitration Act Amendment Bill
Industrial Arbitration Act Amendment Bill (2)
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Industrial Arbitration Act Amendment Bill (3)
Workers Compensation Act Amendment Bill
1971 - 1974
Prevention of Excessive Price Bill
73
Sick Leave Bill
Public Service Act Amendment Bill
Excessive Price Prevention Bill
Annual Leave Bill
Builders Contractors Licensing Bill
1983 - 19 4
1984
Acts Amendment and Repeal (Industrial Relations) Bill
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MR

COMM~SS~ONER:

Yes, Dr Thomson?

DR THOMSON:

I would like to call Mr Reid.

DR THOMSON:

I

MR

RE~D:

you might just give us your full name.

Ronald Reginald Reid"

DR THOMSON:

And your address?

DR THOMSON: You are, as I understand it, secretary of the
Trades & Labor Council of Western Australia.
MR REID:

That is correct"

DR THOMSON: That is a state branch, is it, of the Australian
ACTU?
MR REID:

It is the state branch of the Australian Council of
Trade Unions"

DR THOMSON: Thank you" I wonder if you would just indicate the
number of members, the number of unions, that the
Trades & Labor Council of Western Australia represents"
MR REID:

Yes" We have affiliated t9 us some 84 unions, covering
about 170,000 workers in Western Australia"

DR THOMSON: I wonder if you would just have a look at exhibit 18,
and that is a submission which you have put in on
behalf of the Trades & Labor Council.
MR REID:

That is correct.

DR THOMSON: I wonder if I might turn you to page 2 of that
submission ..
MR REID:

Yes.

DR THOMSON: That submission indicates that there was a
resolution passed by the Trades & Labor Council on
the 30th of October 1984, and that resolution sets out
in
terms the submissions of the Trades & Labor
Council as to a method of resolving deadlocks or
disagreements ..
MR
RB

RE~D:

That is correct.
57
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DR THOMSON: Taking you now to perhaps the first page, you
indicate in the
paragraph or so of your
submission that the constitution did not give WA
any means by which to resolve parliamentary
deadlocks, and at the very end of your submission,
not quite the end, page 6, you talk about a
conference of managers.
MR REID:

Yes.

DR THOMSON:
MR REID:

Would you consider that that is a method of
parliamentary deadlocks?

Well, it
a means but perhaps not, in our view
certainly not, a very satisfactory means by which to
resolve them.

DR THOMSON: You have indicated there have been 122 conferences
of managers and that in your view it has proved .an
unsuccessful way of dealing with deadlocks. The
staff of the commission compiled some figures, which
I think you have got.
MR REID:

Yes, I do have those figures.

DR THOMSON:

It is a document which is exhibit 24, sir, I think.

On those figures, since 1890, it indicates on
page 4, column C, there have been 105 - and I am now
told, with some more work being done, that may be 107,
but there are 105 on those figures - successful
conferences of managers - that is, the bill has
passed subsequently. In column D there have been 32
unsuccessful attempts. That is a total of 137, and
105 have been successful. In view of those figures,
would you still consider it is an unsatisfactory
method?
.
MR REID:

Yes. From our point of view, yes, that is correct,
the reason being, and I think it needs some explanation
and perhaps I can elaborate on that now - -

DR THOMSON:
MR REID:

RB

Certainly.

We believe that in order for the successive governments,
Labor governments in particular, to have been able to
implement their policies and programmes they have
had to compromise in a great deal of these areas,
and they have had to compromise beyond what their
policies or their party platform will allow them - - -
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MR REID (Continuing): - - - allow
them but in order to
implement at least some part of their platform they
have had to compromise and of course that is where
the basis of the conference of managers has allowed
them to do that.
DR THOMSON: You are suggesting that even though the bills
are passed, they may not necessarily be in the form
of the
or maybe even second preference of the
assembly - as are put up originally?
MR REID:

Yes; that would be correct.

DR THOMSON: Therefore they would be unsatisfactory from your
point of view?
MR REID:

In many cases, yes.

DR THOMSON: I perhaps should add, sir, that those figures might
not indicate which particular bills were successful,
or unsuccessful.
Would there be a question of the importance of
certain bills?
Would certain bills be more important
than other bills?
MR REID:

From our point of view, yes; obviously the industrial
relations issues, the bills dealing with the industrial
relations, or Industrial Arbitration Act, the basic wage,
as it was called, workers compensation - those type
of issues. Obviously there are some which just escape
me for the moment. They are the ones which we consider
are important but then if I was asked whether we could
justify their importance compared with a lot of- other
bills which have been rejected or amended, I would have
some difficulty in doing that. It is a question of
who forms the opinion about the degree of importance.
Certainly many of the bills-- and it is very indicative
from your report that in the days of the various Labor
governments the Industrial Arbitration Act and the
Workers Compensation Act have come up at least once
or twice during the course of almost every government
and the government of the time has been forced to
compromise on those bills in order to have at least some
part of their platform implemented.

DR THOMSON: Part 2 of your submission deals with what we might
call industrial legislation, it details the history
as
& Labor Council sees that. would you see
industrial legislation as in a special category of
bills for purposes of deadlock resolving mechanisms;
that is, your resolution on page 2 seemed to cover all
types of bills - constitutional amendment bills, electoral
bills, etcetera? Would you see industrial legislation
as forming a special category, or would that be in the
swim2
MR REID:
AN

No; I must

that we would
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within the swim. I do not really think it should be
given any higher priority than a lot of other
legislation, although it has certainly very far
reaching consequences for the economy and for the
welfare of sections of our community but it would be
difficult for me to try and justify that against a
lot of other legislation as. well.
DR THOMSON: What I am really asking, I think, is whether there
should be any special procedure, different perhaps
from the other procedure, to resolve a disagreement
in relation to industrial legislation.
MR REID:

I am sorry, I misunderstood your question. You mean
whether industrial relations legislation should be
dealt with, say, to the same extent as money bills?

DR THOMSON: That is right. If, perhaps, you had a joint sitting
to resolve some type of bill - as I say, a constitution
amendment bill - would you want the same procedure or
would you see a specific procedure in relation to an
industrial relation bill?
MR REID:

Yes; I believe there is an argument which says that
industrial relation bills are very contentious. They
are often introduced into parliament - they have in
recent years - for political reasons and I do believe
because of the amount of feeling that there is that
exists around that type of legislation it does warrant
special consideration.

MR COMMISSIONER: May I intervene? What sort of special
consideration? Is there any --special type of - - what
sort of special consideration?
MR REID:

AW

You are asking me a question which we have not really
determined the position on, ~o I am treading on fairly
dangerous grounds but industrial relations issues are
usually ones which are very hotly debated in parliament
and outside of parliament - - -
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MR REID (Continuing): - - - of parliament,
there was
any consideration being given between, say, bills
of a high degree of importance and ones which are
not considered so highly, I think if you had to
make a choice
would be our view that industrial
relation issues ought to be put in the category
where some special consideration was made. They
were treated the same as money bills, if that was
what was required.
MR COMMISSIONER: If special prov~s~ons are introduced in
relation to money bills these are the sorts of
provisions which should apply to industrial matters.
MR REID:

That is what I believe, yes.

MR COMMISSIONER: And you would suggest that there should be Do you take it that at present there are any
special provisions relating to money bills?
MR REID:

I am sorry?

MR COMMISSIONER: At present, as the law stands now, do money
bills get any special provisions?
MR REID:

Not as I understand it in the legislative council
at the moment, no.

MR COMMISSIONER: But you say if we make any changes for
money bills we should include industrial matters
with the money bills.
MR REID:

That is correct.

DR THOMSON: I take it the reason for that is the importance
you see in industrial relations bills and the problems
that have arisen in relation to that.
MR REID:

Yes, correct.

DR THOMSON: Can I just focus for a moment on the resolution on
page 2, going to the second half of the resolution?
The first paragraph deals with the situation where
the council refuses, in your words, to pass and
the second situation where the bill is amended.
Both of those have in common that the bill shall
become law immediately
the date of
third
reading in the legislative assembly. My understanding
of that would be that
fact there would be some
retrospective
; that
, if
bill passed
on, let us say, March 1st in the assembly, then went
to the council and two months later it was amended
or was refused passage, you would go back to the 1st
of March as the date upon which the law comes into
RK
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MR REID:

I appreciate that that is a shortcoming in our
resolution. That was not our intention. It would
have been our intention that when the Governor gives
his consent to the bill we would apply from then.

DR THOMSON: So if we amended that then, it would mean that
after the council refused to pass the bill - and
I take it it only goes to the council once - MR REID:

Yes.

DR THOMSON: If
the council refused to pass the bill - and
we would have to define what we meant by "refuse to
pass", if it just deferred it for a certain amount of
time - or if the bill was amended and it came back
to the assembly, and I suppose the assembly then insists
on it, the bill would then go to the Governor for
signature.
MR REID:

Yes, that is correct.

MR COMMISSIONER: There is still the question of how long the
council could retain the bill before it refused to
pass it.
MR REID:

Yes. We havelooked at this question and we thought
that it should be in the current session of parliament.
We do not believe that it should be set aside for
12 months or any other period of shorter or longer
duration. We have in mind the type of thing which
occurs in the House of Lords where I understand in
the United Kingdom the House of Lords reviews
legislation and it then goes back to the commons
and there is no time in which it must sit on the
benches and await consideration or whatever. So
we would believe that what would happen is that
as soon as practicable after the bill had been
rejected by the council it would then go back to
the assembly and they would deal with it then.

MR COMMISSIONER: And if the council had not dealt with it
within the session, at the end of the session?
MR REID:

It is my understanding that if the council has not
dealt with it it then lapses.

MR COMMISSIONER: Yes, but under your proposal during the
next session would the assembly be able to take
it to the Governor for signature?
MR REID:

RK

That would be our wishes - - -
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MR REID (Continuing):

our

OR THOMSON: And even though your submission has not considered
this point I wonder if I could ask you: If the
council initiated a bill and sent it to the assembly
would you want the proposal to work that way as well,
or only in relation to bills in the assembly?
MR REID:

No, it
our belief that the assembly is the body in
the parliament which should make the decisions and
that the legislative council should be the house of
review, whereas if the council passed a bill and it
was accepted by the assembly or amended by the assembly,
then what the assembly desired, whatever was their
wish., should eventuate ..

OR THOMSON: Again, sir, I think that somewhat ties in wi th the
English situation. From memory, it only operates one
way in that sense, it is a commons bill to the
House of Lords and the other way.
I wonder if I can just take you to the last
paragraph on the first page of your submission. where
you talk about:
nThis submission that, far from being an
independent house of review, the Western
Australian upper house has been and remains
overtly political."
I take you to page 3 of your submission.

You say:

"The council's supposed function is to act
as a house of review. In-this capacity it
should scrutinise legislation and act as a
watchdog against harsh or improper legislation."
If I put aside for the moment what is "harsh or improper
legislation", if the council was an independent house
of review through some means, establishing committee
systems or something like that, would that change
your proposal embodied in the resolution? That is, is your
proposed resolution premised on the fact that the house
as you see it is not an independent house of review?
MR REID:

Yes, it is very much dependent upon it. Yes, we
believe that if the legislative council was not
to reject bills which came from the assembly
then that would alter our position quite considerably.
If I could just add one more point, in the second
sentence in that third paragraph on page 3 we have
said that it should
"a watchdog against harsh
or improper legislation" - that
a typing error,
it should
"hastyl'll, "hasty or improper legislation".
I am sorry. It
the only typing error I have
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picked up

our submission@

DR THOMSON: I have not picked up any@ Could I just go back to
my point? I think we may be at cross-purposes. My
point is that if the councilor the upper house was
in your view, or became in your view, an independent
house of review which scrutinised asa watchdog
hasty or improper legislation, would you then resile,
draw back, from your resolution that a bill which
the council refuses to pass or amends should become
law with the Governor's signature?
MR REID:

Would we pull back from that position?

DR THOMSON:
MR REID:

RB

Yes.

Yes, I believe we would. We believe that the council
should look at legislation from an objective sense,
to see that it has not been rushed through and does
not have any flaws or whatever. The council should
ensure that the proposed legislation is known to the
pUblic, that perhaps they could recommend changes and
examine and scrutinise the legislation and then make
recommendations - - -
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MR REID (Continuing): - - - then
recommendations, but we
believe ultimately those recommendations, or the
results of their examinations, should then be
referred back to the assembly where the assembly
should make the final decision as to whether they
accept or reject the recommendations or the result
of that scrutiny.
DR THOMSON:
I
from that,
, that even if the
council
an independent body and exercises these
functions, the Trades , Labor Council would still
wish its resolutions to be implemented.
MR COMMISSIONER: That is all I understand you to be saying,
Mr Reid - that even if the council were just a
review body, doing the sort of thing you suggested
they should do, avoiding hasty legislation, fulfilling
a proper watchdog role, even in that case, if the
council persisted in not passing a piece of legislation
you would have it that on it being passed by the
assembly it could be taken for the Royal assent.
MR REID:

Sorry, if it

not passed by the council - -

MR COMMISSIONER: The council is a watchdog council; it is not
a political council, it is a watchdog council,
but it still is not prepared to accept what the
assembly is insisting on: Now what is the position?
MR REID:

We believe it should go back to the assembly.

MR COMMISSIONER: All right, it goes back to the assembly and
the assembly still insists on passing something which
the" council will not pass: Now what happens?
MR REID:

I think, it is our belief, that they should have the
power to pass that legislation"

MR COMMISSIONER: Notwithstanding that the council is just the
watchdog council?
MR REID:

Correct.

DR THOMSON:
Can I just ask three questions, Mr Reid, which
I should have asked at the very beginning? How long
have you been associated with the Trades , Labor
Council?
MR REID:

eight or nine

DR THOMSON: So you
some
on industrial matters?
MR REID:
RB

in proposed legislation

Yes, quite considerable.
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DR THOMSON: Your submission would support your view that
the history
the council has not
a council
that has been independent?
MR REID:

Very much so, yes.

DR THOMSON:
MR REID:

And, in your view,

it likely to become so?

Not unless there are drastic changes made to the
system, I

DR THOMSON: On the bottom of page 5 of your submission - just before I come to that, the penultimate paragraph
has a sentence:
"Although there is no provision for changes
to the constitution by referendum "
Perhaps you could just indicate that one might look
at section 73(2) of the constitute which does require
a referendum for certain alterations. I would just
interpose that.
If we go to the bottom of page 5, Mr Reid, you
indicate that there have been several attempts to
provide the WA parliament with deadlock mechanisms,
and you indicate one such attempt. Putting aside the
resolution of the Trades & Labor Council, is there
any other, for want of a better term, second position
that you might see? Is there any other method that
you would envisage - a joint sitting, a referendum, some
other method of resolving deadlocks - either in your
capacity as a secretary of the Trades & Labor Council
or as a personal view?
MR REID:

Well, the Trades & Labor Council itself had not
considered any other alternative. We considered a whole
range of options as to what system we should adopt, but
we did not consider, or we did not discuss it at the
council level at any rate, whether we should opt for
any other alternative and suggest one. Look, I
think I would be treading on fairly dangerous ground
if I was to express a personal view.

DR THOMSON: Certainly. I do not want to press you, I just
wondered whether there had been any other alternatives.
MR REID:

RB

We looked at whether we should adopt the House of
Lords - - -
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MR REID (Continuing): - - - of Lords and the House of Commons,
Westminster parliament system or the Canadian, or
other methods but we did not come up with a decision
on an alternative position.
DR THOMSON: Having considered all those alternatives, you came
up with this resolution?
MR REID:

Yes.

MR COMMISSIONER: Do I understand, Mr Reid, that the qualifications
you have made to the resolutions this morning are your
own qualifications and that the TLC is at it appears
in the resolution?
MR REID:

Yes; they are my own qualifications, but I believe I
have some licence in this regard because I realise
the shortcomings in our resolution and I have discussed
the matter with some of our officers and I am on safe
ground by making the statement I did in that regard.

DR THOMSON: I just draw to the commission's attention the
appendix to that submission, sir, which lists
number
of bills. I might just indicate that Mr Reid has
received the papers that have been tendered at this
commission, sir. I would invite him and his council
if they have any comments either today, now, on those
papers or subsequently to let the commission have
those comments.

a

MR

REID:

Thank you for the opportunity. I have had a fairly
quick look at the - - I think it is exhibit 24, is
it not? The bills subject to deadlocks or disagreements
between the houses?

DR THOMSON:
MR

AW

REID:

Yes.

The appendix to this document in actual fact is the
one I am referring to. It is associated very much with
our own appendix; it correlates in many ways. The
point I just wish to make is that in the periods of
Labor governments, which have been the ones to which
the union movement has been associated with up until
1963 in a direct political sense and still, to some
- - many of cur affiliates are also affiliates of the
Labor party and so it is true to say that the Labor
governments, when introducing industrial legislation
were consulting with and involved in that process with
the unions they had affiliated. During the course of
the Scaddan government, the Collier government, the
Hawke government and even during the Wise and Tonkin
governments - I might qualify the Wise government but
certainly the Tonkin governments- industrial relations
bills, Industrial Conciliation & Arbitration Act, were
all subject to being referred to conferences of managers
by the parliaments during those years, from the
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between 1911 right through to 1974. On most
occasions the type of legislation we were interested
in - the Industrial Relations Bill, the Workers
Compensation, Factories and Shop amendments and so on
- were sUbject to negotiations and I would say
concessions on the part of the government at that
time in order to get them through parliament but
it is quite noticable that even then a number of
bills were rejected as a result of a conference of
managers; agreement just could not be reached.
DR THOMSON: I take it that even the ones that were reached you
would suggest were a second or third best preference?
MR REID:

I would be hard pressed to say "Yes" to that, to
every bill in precise details.

DR THOMSON:
MR REID:

As a general proposition.

Is that what you mean?

Generally speaking, yes. The knowledge that we have
and research we have done with many of those bills
would indicate that they were watered down considerably
to what the government at the time wanted and to what
the union movement at the time was ~anting.

DR THOMSON: That is why in your view the conference of managers
is an unsatisfactory method?
MR REID:

Yes.

DR THOMSON: Again I just take you to page 2 of ~he second part
of your submission, at the very bottom. That part,
you would indicate, is your conclusion - - -

AW
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DR THOMSON (Continuing): your conclusion concerning
the independence of the council and how it
in the past?
MR REID:

Yes, that is correct.

DR THOMSON:
I have nothing further to add, sir, unless
Mr Reid wants to.
MR COMMISSIONER:
Would you like to make any further statement,
Mr Reid?
1m.

REID:

No, I am not prepared, I have not any further statement
to make, thanks very much.

MR COMMISSIONER: 'Well, thank you very much for the submission
of the council and thank you for your appearance
today.
DR THOMSON:
I might just add, sir, that we would welcome any
comments on any papers that you have now got from us,
if yourself or the council would like to supply
us with something in writing if you feel there is
something that needs to be added or subtracted from
it.
•
1m.

REID:

Fine, good.

MR COMMISSIONER:

Is there any question of witness fees?

DR THOMSON: I have not discussed that with Mr Reid, sir, but
perhaps I can ask.
There is provision in the Royal Commissions Act
for witness fees to be certified. Would you like an
application to be made?
MR REID:

No, that is not necessary.

DR THOMSON:

Thank you very much.

Thank you"

MR COMMISSIONER:

Thank you,

Mr

Reid.

DR THOMSON: We are running just a little bit ahead of schedule,
sir. I am trying to ascertain if Mr Taylor
here.
Perhaps we could adjourn until he
and I will
you know.
MR COMMISSIONER:

RB

Yes.
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UPON RESUMPTION:
MR COMMISSIONER:

DR THOMSON:
-MR TAYLOR:

Yes, Dr Thomson?

Tell us your full name?
Geoffrey Allan Taylor.

DR THOMSON: And you reside, I think, at 18 Parkland Square,
Riverton?
MR TAYLOR:
DR THOMSON:
MR TAYLOR:
DR THOMSON:
MR TAYLOR:

That is right.
What is your occupation?
Occupational hygienist
I wonder if you would look at exhibit number 161
Yes.

DR THOMSON: That, I think, should contain two submissions,
an original submission and an addendum to a submission.
MR TAYLOR:

Yes, that is so.

DR THOMSON:
It should also contain some letters, copies of letters,
which you have received.
MR TAYLOR:

And sent.

DR THOMSON: Perhaps I will tender that again, with the same
exhibit number, just noting there is now an addendum
to that submission.
MR COMMISSIONER: Do you wish to raise with Mr Taylor any
question about the letter from Clyde Griffiths
being included as part of the submission?'
DR THOMSON:

Perhaps I could put it this way to Mr Taylor.

Firstly, I take it from the documents that you
wrote to the president of the council.
MR TAYLOR: . Yes.
DR THOMSON:
MR TAYLOR:
DR THOMSON:
MR TAYLOR:
RK

And he replied.
Yes.
That is a true copy of the

, of the original?

Yes.
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DR THOMSON: Was there ever at any stage any indication
either from yourself or from the president that
that correspondence should be kept confidential?
MR TAYLOR:

There was certainly no indication on my part.
He did not indicate that there was any need to
keep it confidential, no.

DR THOMSON: With respect to the letter from Mr Berinson,
again that is a true copy of the original?
MR TAYLOR:

Yes.

DR THOMSON: Again, was there any indication either from yourself
or from Mr Berinson that that correspondence should
be kept confidential?
MR TAYLOR:

It was never discussed, so the matter did not arise.

DR THOMSON: Have you indicated to them that you would be making
that document available to the commission?
MR TAYLOR:

In the case of Mr Berinson, yes, because I had
trouble obtaining a copy of the letter and when
I was speaking to his secretary about obtaining a
second copy I indicated the reasons for doing so.

DR THOMSON:
MR TAYLOR:

And those reasons were that you would - -

The reasons were that it had been indicated that
it might assist theaommission.

DR THOMSON: And on that basis it was supplied to you.
got a copy.
MR TAYLOR:

You

No.
Subsequent to that they were not able
to locate the letter and subsequent to that I managed
to locate the original.

DR THOMSON: On that basis perhaps it could form part of the
submission and be dealt with on - MR COMMISSIONER: If that is the reason Mr Taylor is
submitting them.
MR TAyr.;ORi

Yes,
It was suggested that it may be useful
to the commission in its consideration of the matter
it is set up for.

DR THOMSON: So you are tendering them as part of your written
submission.
MR TAYLOR;
RK

Yes, because it was suggested
to do so.

might be useful
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DR THOMSON: Perhaps, having read your submission and the
addendum, I could just quickly in summary form
outline what I see as the kernel of your submission.
Having done that we could perhaps go through each
one and you could elaborate on each one.
If, as I am outlining what I say
the kernel,
I have made a mistake perhaps you could indicate
at that stage. The first point - and this is by
no means an exhaustive list - as I see it is
that your submission indicates that presently there
could be a joint sitting of the two houses by
use of the standing orders. That seems to me to
come through on page 3.
MR TAYLOR:

No; I do not think I have suggested that there
could be a joint sitting of the two houses, no.

DR THOMSON:
MR TAYLOR:

We will come back to that then.

What I have said is that under the standing orders,
if you take them literally, you could have a joint
sitting involving as many as 68 members, I think
it would be.

MR COMMISSIONER:
MR TAYLOR:

So 34 from each house.

Yes, 34 from each house.

DR THOMSON: You indicate that it would be a semi-joint
sitting in the - - -

71a
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DR THOMSON (Continuing): - - - semi-joint sitting in the words
on page 3.
MR TAYLOR:

Yes, that

true.

DR THOMSON: I would take that, then, sir, that there is a
possibility for a semi-joint sitting by the use of
the standing orders as indicated on page 3 of the
submission.
MR TAYLOR:

However, that would undoubtedly be seen as stretching
the idea of a conference of managers, I would think.

DR THOMSON:

Fine.

MR COMMISSIONER: You are proposing the semi-joint sitting, in
effect, as a conference of 34 managers from each
house.
MR TAYLOR:

I was saying there was nothing under the present
constitutional arrangements to prevent it,

MR COMMISSIONER:

To prevent it, yes.

DR THOMSON: Perhaps if I can run through these we can go
back to each one and elaborate. I just want to try
and set the stage. The second proposition, put in
succinct form, what your submission seems to be
saying, is that if the council perhaps through its
standing orders can reject either key government bills
or money bills and not have to go to an election then
the council's power is greater than the House of
Commons of the United Kingdom parliament's power,
and that this is a breach of section 36 of the
West Australian Constitution Act. That seems to me
to come through page 5 of your submission. At the
bottom of page 5 you indicate that the rejection of
key legislation ought apply without the councillors'
resignation at the Premier's request is ultra vires
the constitution. The third proposition - MR TAYLOR:

Can I just say, yes, what you are suggesting is
correct. Yes.

DR THOMSON: Thank you. Perhaps we can go back and elaborate
but I just wanted to - MR TAYLOR:

RB

Can I make just one comment on that proposition
while we are dealing with it? I notice in the papers
prepared for the hearings that - - Would you bear with
me for one second? In the paper on the history on
page 25 I make the statement in relation to your
proposition 2, despite the comments by the president
of the council, Kirwan, at the time who said:
72
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it ever
council ••••
money bills,,"

(r~!a(ls)

Quite obviously that cannot be correct because the
senate
in a situation where a double dissolution
can
called, so Kirwan's statement
not really
stand up to scrutiny.
DR THOMSON: So you are indicating that section
of the
Commonwealth constitution needs to be borne in mind.
You put
stronger than that, of course, in relation
to the statement of the Bon. J.W. Kirwan on page 25.
MR TAYLOR:

If we look back at page 17 of that history we will
see that the comment was made that, at pages 16 to 17:
-The general
concerning resort to
Bouse of Commons rules •••• (reads) ••••
own source of reference in any dispute
with the assembly.n
Again I would say that if -the council took that
view then it was simply flying in the face of
section 36 ..

DR THOMSON: Perhaps, sir, I could just interpose there. Those
pages are perhaps talking about the standing orders
and we are looking at the moment at section 36,
which deals with the powers of privileges - I am sorry,
with the standing orders.
Perhaps before we get into that, Mr Taylor, we
could just run you through the propositions and we
will go into detail.
MR COMMISSIONER: You are not in fact questioning the accuracy
of the statements in what is referred to as the
history.
MR TAYLOR:

No, I am questioning the assertions that certain
people have made.

DR THOMSON: The third proposition, then, is that in your view
it seems that you should interpret section 9 - - -

RB
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DR THOMSON (Continuing):
- - section 9 of the Constitution
Act Amendment Act not literally but in the light of
what one might call constitutional conventions that
so interpreting section 9 would require members of
the legislative council to resign on the rejection
of supply or key government legislation?
MR TAYLOR:

In the case of the second part of the proposition
where it was not a supply bill, if that would be the
case where the Premier indicated to the council that
he wished to asK for dissolution of the assembly and
ask the council to concur in a dissolution, yes with that important proviso, yes.

MR COMMISSIONER: Can we just pursue that? He would ask the
council to concur in the dissolution of the assembly
are you saying?
MR TAYLOR:

Basically he would say to them "It is my intention,
since this bill which I regard as a key bill has been
repeatedly rejected, to ask .the governor to dissolve
the assembly and hold an election, subject to the
council as a whole also resigning so that an election
for both houses, all of both houses, can be held".

MR COMMISSIONER:
MR TAYLOR:

He would ask the president of the council?

Yes.

MR COMMISSIONER: What follows on the request? Is it of
consequence whether the president concurs or refuses?
MR TAYLOR:

Yes; because if the president refuses, as I see it,
reading the Parliamentary Privileges Act, the Constitution
Act Amendment Act and the Constitution Act as a whole,
then the president in so doing is flying in the face
of the provisions about the limited powers of the
council.

MR COMMISSIONER: So the request to the president is in fact
a formal step, which according to your assessment of
the situation should, of itself, precipitate the
resignation of all the members of the - MR TAYLOR:

If the council wishes to remain within the constraints
imposed on it by the constitution and the Premier was
to make that formal
, as I see it, the council
should accede to it.

DR THOMSON: Do you go further, just pursuing that, that not
only should the council accede to it but there is a
constitutional duty or obligation to do so?
MR TAYLOR:

Yes.

DR THOMSON: If it does not do so, it is in breach of the
constitution as a matter of law?
AW
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MR TAYLOR:

Yes. The fact that no sanction exists if it does
not - or there appears, on the face of it, to be
no sanction which
if it does not
we will
the time being.

DR THOMSON: Perhaps we can come back to the question of section
51 of the constitution at a later stage. The fourth
proposition, that I see, is really a proposal that
you would put forward, that there should be a provision
requiring all matters in dispute to go to a compulsory
conference and it may be this could
done by standing
orders - I seem to get that from the - MR TAYLOR:

This was in the nature of an alternative proposal
as a means of resolution.

DR THOMSON: Another alternative proposal is that one might
amend section 3 of the Constitution Act, so that the
governor may dissolve simultaneously the legislative
assembly and legislative council, where a bill is
repeatedly rejected or amendments cannot be agreed
upon. That proposal draws an analogy with section 57
of the commonwealth constitution.
MR TAYLOR:

Yes.

DR THOMSON: A final alternative proposal is that there be
referenda?
MR TAYLOR:

Yes.

DR THOMSON: Can we take each of those and just elaborate on
them? Going back to the first one, the question of
MR TAYLOR:

Can I just

DR THOMSON:
MR TAYLOR:

Certainly.

- - on 5 point out that while I have said that I
believe there is implicit power within the existing
constitution to have a double dissolution, no doubt
it will be far better if it was explicit and therefore
the proposition you see listed under 5.

DR THOMSON: Thank you. So if I take it you are advancing 1, 2
and 3 as propositions, in the order I have done them,
and 4, 5 and 6 as proposals whe~her or not, in a sense - - -

AW
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DR THOMSON (Continuing): - - - upheld. You would much
prefer them to be express and explicit.
MR TAYLOR:

There would be an explicit provision there.

MR COMMISSIONER: If everyone accepted your 1, 2 and 3, there
would be no need for 4, 5 and 6. Is that right?
MR TAYLOR:

Correct, yes.

DR THOMSON:
I take you to page 3 of your submission and the
question of a semi-joint sitting.
In your experience
has anyone ever suggested that or has there ever been
any suggestion that that type of a method be used to
resolve any disagreements?
MR TAYLOR:

Certainly not. As I understand it the specification
of a minimum number of three members frameach house
has in general been followed and so conferences
have tended to consist entirely of six members
every time.
There may have been times when more
than three members were appointed.
I do not know.

DR THOMSON: I would not want to pursue that any further, sir.
Do you have any questions?
MR COMMISSIONER:

No, thank you.

DR THOMSON: I will now go to proposition 2, as I indicated,
and this is the proposition that if the council rejects
government bills or money bills and does not have to
go to an election then the power is greater than the
House of Commons power and that is a breach of section 36
of the constitution. I wonder if you might elaborate
on that for us.
MR TAYLOR:

RK

Yes. The key prov~s~ons in relation to that are
that"the legislature of the colony can define the
privileges, immunities and powers to be held, enjoyed
and exercised by the legislative councilor legislative
assembly." In looking at the word "enjoyment" I
think we can look at that in both a positive and
negative sense from the dictionary where a person
can be said for instance to enjoy poor health, so
disabilities as well as advantages may be encompassed
under the word "enjoyed." "These privileges, immunities
and powers shall not exceed those
the time being
held, enjoyed and exercised by the commons house of
parliament." So if we look at the situation in which
the commons finds itself, if it repeatedly holds up
key government legislation or it rejects supply the
power
there or the possibility is there by convention
for the Prime Minister to go to the Queen and ask
for a dissolution.
In the English constitutional
situation, and I am not saying that has been followed
in Australia in the last three-quarters of the century,
76

G.A. TAYLOR

6.12.84

154
it would be very unusual for the Queen
DR THOMSON: Refuse a dissolution.
MR TAYLOR:

Refuse a dissolution if she was asked for that by
the Prime Minister. It may also be noted that in
section 1 of the Parliamentary Privileges Act section
36 is defined somewhat more explicity where it
that
powers, privileges and immunities
may be defined as by custom, statute or otherwise,
so we are not neces
ly just talking about
powers, privileges and immunities which we can see
written down on paper in a statute. We are talking
about custom or a statute or otherwise.

If we then look at section 46(5) of the
Constitution Acts Amendment Act we see there that
"~xcept in respect to money bills the powers of
the two houses shall be equal"and I note· there that
it does not say mor e than equal", it does say "equal."
Thatmeans what it says.
lt

DR THOMSON:

Could I just interrupt at that point and say
we are talking here in section 36 of the
constitution and section 1 of the Parliamentary
Privileges Act about powers, privileges and
immunities. I take it from your submission that
by the word "powers" you are meaning substantive
powers; that is, power to reject legislation rather
than what might be spoken of as internal powers and
privileges - freedom of speech, freedom from arrest
of members, etcetera.
tha~

MR TAYLOR:

The word "powers" is not further defined, as I
so it may mean either but if one wants a guide
to what powers means one could then go and look at
section 46(5) of the Constitution Acts Amendment Act
which is certainly talking about substantive powers said~

RK
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MR TAYLOR (Continuing): - - - substantive powers.
DR THOMSON: Can I take you then to section 1 of -the Parliamentary
Privileges Act? Do you have a copy of that Act?
MR TAYLOR:

Yes; I have somewhere, I think - yes.

DR THOMSON: That, halfway down, talks about the assembly and
"council enjoy and exercise the same powers as the
commons hereof,
so far as the same are not inconsistent
with the recited Act, or this Ac~'and the recited Act,
I take it, is the recital of the Act - MR TAYLOR:

The Constitution Act.

DR THOMSON:

Then:
"Provided always in respect of
powers herein conferred more
particularly defined this Act,
the provisions of this Act
shall prevail."

You do not read "this Act" as superseding in that last
provision section 36 of the Constitution Act?
MR TAYLOR:

I only see it-as somewhat further defining the meaning
of section 36 of the Constitution Act.

DR THOMSON:
I will take you again back - still on this proposition to page 5 of your submission. You are saying there that
the council - - in that second paragraph, it says:
"Considered in its constitutional context .••• (reads)
•••• that the commons is then
in fact in its powers greater
than those" the commons, which is a breach of section 36 and you would
base that on the fact that the council cannot be
dissolved at all?
MR TAYLOR:

The council is in the situation where its action are
not determined in any way by the threat of dissolution.
In that respect, it is completely unlike the assembly or
the House of Commons - or should I say that the council
believes that it may act in that way.
In that respect
it is completely unlike the assembly and the House of
Commons both of whom know that a reque?t for their
dissolution may go forward if they repeatedly reject
key government legislation or defeat their appropriation
bill.

DR THOMSON: That is what you say is a power which exceeds that
of the commons? - the ability to
ect legislation and
not be required to go to an election?
AW

78

G'.A. TAYLOR

6.12.84

156
MR TAYLOR:

Yes.

DR THOMSON: In your supplementary submission and also the very
bottom of page 5 of your original sUbmission, you seem
to indicate that perhaps there is one more step and
that
that the councillors should resign if required
to do so, or asked to do so by the premier - they
should resign under section 9. Is that part of
proposition 2, or do you just see that section 36
breached merely because the council can reject
legislation and cannot be dissolved, or is it only
ultra vires when it rejects legislation, which is more
than the commons has and also does not resign when it
is requested to do so? Do you run those two together?
MR TAYLOR:

AW

If in those circumstances it were to resign, it has
not breached the Constitution Act and, of course, if
in fact the council knows that such a request from
the premier may be forthcoming as a result of certain
of its actions then that in itself conditions the - - -
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MR TAYLOR (Continuing): - - - in
conditions the power
that the council exerci.sEiS, or may exercise.
DR THOMSON: What I am trying to find out
whether merely
because the council rejects some bills and cannot
go to an election, that in itself is exceeding and
a breach of section 36, or do you also need the
additional element to make the situation unconstitutional
of failing to resign under 91 Can you separate the
two?
MR TAYLOR:

I am not sure that I can separate them because
becomes something of a chicken and egg situation.
If in a situation where the council believes that it is
not ultra vires the constitution to reject legislation
and does not expect to be asked to resolve itself - That is one situation. If, on the other hand, the
council, knowing that it should resign under section 9
if requested, nevertheless chooses to reject
. legislation, that is a separate situation.

MR COMMISSIONER:
MR TAYLOR:

How do you separate them?

Well, I will separate them in terms at the moment
of, if you like, our experience to date. Proposition
or, if you like, scenario 1, is the situation at the
present where the council believes that it has that
power and that it has not exceeded its constitutional
powers by so doing~ scenario 2, as I see it, describes
the s~tuation that the council. should see itself in
if it is to abide by the provisions of the constitution.

MR COMMISSIONER: Can we take a practical situation? Yesterday
we had someone providing us with information about
the Tobacco Advertising Bill which was rejected by
the council. On the rejection of that bill by the
council do you think that the council should have
resigned?
MR TAYLOR:

The discretionary element is that it would be up to
the government of the day to determine whether (a) it
is a key issue, (b) whether they wish to test that
key issue by reference to the people. If they
decide that, yes, it
a key issue and, yes, they
do want to test it at this time by reference to the
people, the Premier would make the request to the
council. If, on the other hand, the government has
not wished to
the
, they would not.

MR COMMISSIONER:
dissolved.
MR TAYLOR:
RB

house

would have to be

Both houses, yes. The lower house would be dissolved
, of course, that no government
as well.
comment
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over even
council

that keen to race into an election
issue, so
is not as if the
of the government on every

DR THOMSON: So there are two, as I see it, conditions at least (1) that the assembly also is dissolved and (2) that
the Premier or the government
the
councillors to resign.
MR TAYLOR:

Yes, and in a sense that
leaning over backwards
towards the council because the assembly has in
fact supported the bill and yet is still being asked
to
the electorate over an issue which it in
fact has supported.

MR COMMISSIONER: I thought you were getting around to a situation
in which you would have said that in a case like that
it is the council who are at fault and the council
should resign, without the lower house also having
to be dissolved. You do not see that sort of - MR TAYLOR:

I certainly had not proposed that only the council
should resolve in that situation, no.

MR COMMISSIONER:
MR TAYLOR:

I suppose one could argue that way.

MR COMMISSIONER:
MR TAYLOR:

Yes.

I must admit it had not occurred to me, but I
suppose that is becau~e I have been conditioned by
thinking about the Commonwealth constitution in that
respect. -

MR COMMISSIONER:
MR TAYLOR:

Why not?

Is it a logical extension of your argument?

It is, it could well be, but I believe that the
total proposition, or the present proposition, would
be less objectionable to the council because the
assembly is also facing the people on the issue.
If the assembly has in fact misread the will of the
people, then they will be judged.

DR THOMSON: Could I just draw it back a little bit to a
question
the constitutional law and to see whether
in fact - - -
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DR THOMSON (Continuing): - - - in fact you are putting propositions
or proposals?
I am trying to work out whether your
submission is saying that the constitutional law of
the land requires the council members to resign.
What you have said, if I am right, is that there
may be two conditions for section 9 to require a
resignation - one that the assembly also is dissolved
and two, that the government or the Premier asks
and requests the council to resign. You would see
both of those conditions - and I am asking you
whether you would - as being embedded in section 9,
not literally but by way of constitutional conventions,
which would require you to interpret section 9 that
way.
MR TAYLOR:

What I am saying is that that would be a useful
constitutional convention but that that is the meaning
of section 9. That is tremeaning of section 9
when one considers the other relevant sections of
the Constitution Acts.

DR THOMSON: You are saying that section 9 must be read and
interpreted as a matterof law and implied in that way_
MR TAYLOR:

I 'am not saying that the convention presently exists.
I am saying it would be a very useful convention.

DR THOMSON: Put it this way:
It is really a proposal rather
than a proposition of law that has been put forward.
MR COMMISSIONER: I am not quite sure.
Is it a proposal or
_ are you arguing it as a proposition of law?
MR

TAYLOR: I am saying it is not the accepted convention at
the present time.
I am saying it could well be the
accepted convention if one reads section 9 in the
light of section 36, 46(5) and section 1 of the
Parliamentary Privileges Act.

MR COMMISSIONER: And this is a possible construction of those
sections or an inevitaQle construction?
Are you
saying it follows of necessity?
MR

TAYLOR: No; obviously, sir, from what you said in
relation to wbether one or both houses should be
dissolved, it is not necessarily theonly logical
outcome.
It is one logical outcome.

DR THOMSON:
I wonder if I can then go into section 9 itself
and the proposition that it should be interpreted in
light of conventions and the way you are construing it,
and '~he possibility that there is this convention
and the council should resign if requested to do so
and when the assembly goes to an election. Has that - RK
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MR TAYLOR:

Obviously at

there is no such convention.

DR THOMSON: No such convention. Can you cite any views or
authorities or give us any examples of anyone else
supporting or putting forward this proposition?
MR TAYLOR:

No.

DR THOMSON: I am not saying that in any other way than that
it would be useful for the commission to have some
information.
MR TAYLOR:

Not directly in relation to the total proposition,
but of course I do note on page 40 of that history
that in talking 'about equality of powers and so on
John Human makes certain comments which are
of some use in looking at what powers mean and what
equality of powers means in terms of the relative
power of the two houses.

DR THOMSON: I wonder if I can just take you to a point that
is perhaps in a sense tangential to all this
but is wrapped up in your submission and that is
section Sl of the Constitution Acts Amendment Act?
MR TAYLOR:

Yes.

DR THOMSON: As I read your submission, you interpret that
as barring an action to test the validity of your
proposition, barring action of the courts.
MR TAYLOR:

RK

Yes; in the sense 6f a direct action, yes;,in the
sense of a direct action of the type one might take
under section 73(6) of the Constitution Act where
any person entitled to vote at a general
election can - - -
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MR TAYLOR (Continuing): - - - a general election can ask for an
injunction where the parliament attempts to enact a
bill which does certain things - I think it abolishes
the legislative councilor - MR COMMISSIONER: It is where there is no absolute majority and
no referendum.
MR TAYLOR:

Yes. In other words if, for some reason, the course
of action did succeed and, for some reason, events
took the course they did for some nine years in
Rhodesia and people accepted that fact, then there was
nevertheless a power there for any elector to take
some action in accordance against it. Now, that sort
of power in relation to the matters I have described
in relation to section 36 and so on does not appear
to exist because of section 51.

DR THOMSON: Can I just direct you, sir, to page 2 of the
submission, and that is the original submission? That
is where Mr Taylor, at the bottom of the penultimate
paragraph, has a s~ntence:
"Interestingly, however, unlike section 76(6)
of the Constitution Act •••• (reads) •••• the
immunity conferred by section 1 of the
Constitution Acts Amendment Act."
That is the section I am looking at. He has indicated
that in his view there may be, firstly, what might
be called a tangential action - that is, an action
whereby for reason of an offence, for example, one
might want to raise some question of the validity of
the action of the council. I wonder if the second
possible exception is that if we in fact look at
section 51, and I would like Mr Taylor to do so, I
could put to him that section 51 merely protects
those people who are named in the section - that is,
the president of the council and the speaker of the
council and the chairman, committees or officer of
either house. I am just wondering whether or not
section 51 would protect the members themselves - that
is, an ordinary member or a minister.
MR TAYLOR:

Well, it certainly seems on the
does not.

of it that it

DR THOMSON: There may
two
then - that
wanted just to clarify, Mr Taylor - to that
immunity. I wonder if we could just move to your
proposals now. Is there anything else you would like
to add before we do that.
MR TAYLOR:
to
RB

Well, yes, there were a couple of points that I wanted
One was that, of course, if my original
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feeling about
51 was correct, that it
largely prevented legal action - and, as you
indicated, it may not completely - nevertheless, as
I see it, it would certainly
, and I have said it
in my submission, open to this commission which is not
sitting in the sense of .a court of law as seen in
section
to find a different way, to be able to
find in relation to section 36 and section 46(51),
despite the provisions
section 51. The other
interesting points are, of course, a couple of comments
on how the problem on deadlocks should be resolved,
such as the comment on page 43 of the history about
judicial
Also, I found the comments of
Sir Charles Court - - -
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MR TAYLOR (Continuing): - - - Charles Court of some years
ago interesting in that respect, on page 44, and
of course the final suggestion on page 45 where it
is suggested that the problem could best be
referred to an academic lawyer who is well versed
in constitutional law, and that seems to be the
situation we have now arrived at, for which I am
grateful.
MR COMMISSIONER: With some reservations.
I do not know that
I am an expert in constitutional law.
MR TAYLOR:

In that respect I am interested in the submission
- the very short submission - made by the Liberal
Party to the commission and I wonder if this is not
a point at which I might ask whether it is within
my power to ask to have the opportunity to question
two witnesses from the Liberal Party before the
commission.

DR THOMSON: I understand, sir, that ~t this stage the Liberal
Party, or persons who might be connected with that
party, do not wish to make a submission to the
commission and as I understand the ·situation-that
would flow from that is that if they do not wish
to attend they do not have to, in the absence of
any power being used under the Royal Commissions
Act to compel them to attend.
I am suggesting that
that is what perhaps Mr Taylor is asking the
commission.
I will ask him to clarify whether he
is asking whether or not the commission should
request the Liberal Party, or members thereof, to
voluntarily appear, or is he requesting that the
Royal Commission exercise its powers under section 9
of the Royal Commissions Act and cause a summons to
be served upon the stipulated persons.
MR TAYLOR:

Obviously it would be better if such people attended
voluntarily but if it was to be done by subpoena,
then so be it.

·DR THOMSON:
I might just indicate, sir, that the commission
has advertised on a number of occasions and has
extended generally an invitation for people to appear.
That is continuing and people may still appear and
give submissions
today or later on next week so the opportunity has not been
losed as yet.
MR TAYLOR:

MR

My principal question, sir, is whether a witness
before the commission or a person making submissions
does have the right to ask for somebody else to
appear before the commission and ask them questions.

COMMISSIONE~

If there is any fact
information, information
relating to primary facts, which the commission would
not be able to obtain otherwise than from particular

AW
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persons who were not prepared to appear to provide
the factual information then I think the commission
would be justified in subpoenaing them to appear but
as the commission is concerned merely with hearing
points of view, the primary fact, or the factual
information, is to a large part in any event a matter
of public record or if not a matter of pUblic record,
at least readily available from literature or
pUblications, I cannot see that I would have any
grounds on which I should subpoena anybody; I cannot
force someone to come here - or I should not be able
to force someone to come here merely to express a
point of view, or to allow a debate between one
witness and another witness.
Unless you can
persuade me by subpoenaing these witnesses we would
be able to get at some factual information ~ by that
I mean primary factual information not merely their
points of view.- I would not be disposed to subpoena
them.
MR TAYLOR:

AW

Perhaps if I just outline some reasons for doing
that. The primary reason is to find out if in fact ~ I was looking at these two individuals from two
different points of view; one is the president of
the lay party, the other one is an MLC who took at
leading part in the debates of about a year ago and
the point that I thought may be useful to the
commission is to ask these people whether in fact
either the parliamentary party or the lay party ~
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MR TAYLOR (Continuing): - - - the lay party has formulated any
new constructive suggestions in relation to the
resolution of deadlocks because if they have that
information will be of some value to the commission
in making its final recommendations.
MR COMMISSIONER: If the people concerned saw fit for me to know
what their point of view was, they are free to do so
but I do not think that I should force them into
expressing points of view and unless you can persuade
me that there is some primary fact information which
should be before the commission and will not be before
the commission if these people are not sUbpoenaed, I
would not propose to sUbpoena them.
MR TAYLOR:

Thank you, sir.

MR COMMISSIONER:

Can we proceed from there?

DR THOMSON:
I wonder if we can proceed now to your proposals,
points 4, 5 and 6 that I originally put. The first
proposal there should be a provision requiring all
matters of a dispute to go to a compulsory conference;
that is at the bottom 9f page 5-and the top of page 6.
Firstly, would you envisage that merely to be in the
standing rules or an amendment to the constitution such a mandatory requirement?
MR TAYLOR:

I see certain difficulties with this because the
nomination of members as managers is by convention
only and subject to a degree of manipulation.
In a
sense it would be the least satisfactory proposal,
although it is the one which involves the least
change to the present arrangements, so it has that
advantage.
If one looks at some of the debateswhich
took place on this going back to that,1902 debate
and subsequent ones, it seems as if any suggestion
about the council's powers is greeted with the
suggestion that it is quite radical and in the sense
that this would be the least radical it has that
advantage going for it. On the other hand it is
subject to manipulation and also I do not believe
certainly that standing orders alone would be sufficient
to bind the houses in the exercise of their power.

DR THOMSON: You would preferably wish to see an amendment to the
constitution or some other relevant statute?
MR TAYLOR:

Yes - - proposal 4 really is the least satisfactory.

DR THOMSON: Just on proposal 4, I want to clarify a couple of
points; on top of page 7 you indicate the conference
probably unanimously would be required to do that.
If
you had a unanimous requirement, that would give one
person a veto
MR TAYLOR:

AW

I

am sorry, you are saying that that is
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DR THOMSON:
MR TAYLOR:

On you submission at the top of page 7.

I have subsequently had the benefit of reading the
history in relation.to - - sorry, not the history,
the other submissions prepared on conference of
managers and the varying views which have been taken
about unanimous decisions of the conference. That
might tend to alter my view somewhat, having seen it.

MR COMMISSIONER: The conference of managers proposal - is
there anywhere ensuring that the conference of managers
proposals will be accepted by both houses and if it is
not, are we not still faced with a deadlock?
MR TAYLOR:

The conference of managers has the advantage, as I
see it, that six men and women sitting down together,
if they spend long enough, will probably come to a
resolution of the events just as a jury of 12 does
and particularly if they are in a situation where it
is required that they do. That is more likely to
succeed than having, what is it, 34 and 55 sitting
down to talk about it. In that sense it is an advantage.
Sorry, can I just come back to the question?

MR COMMISSIONER: Yes. The question was: If you do not get
the agreement have you still not got the deadlock?
MR TAYLOR:

AW

Again, it would be within the power, I believe, of
the council and the assembly to write into their
standing orders that they will be bound by the decision
of the conference, just that as at the present time
they seem to accept the situation - - -
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MR TAYLOR (Continuing): - - - situation - - Well, no - one
house accepts and the other house does not accept
the situation that failure to resolve kills the
bill.
DR THOMSON: I will take you to what I call your proposal that
is analogous to section 57 of the Commonwealth
constitutio~ at the top of page 7, that the Governor'
dissolve the assembly and the council simultaneously
on the advice of the government where a bill has been
repeatedly rejected or amendments cannot be agreed upon.
In relation to section 57 there are a number
of steps. Would you envisage - and perhaps I could
just show you section 57 and the steps involved exactly the same procedure or some modification?l
MR TAYLOR:

I have section 57 in front of me. Obviously it should
not be something that happens tomorrow as a result
of rejection. The steps in section 57 are essentially
sensible. It gives time for people to further
consider the issue, for tempers to cool or whatever.
Of course, I think we are all aware of the fact that
there is a serious defect in section 57 in that there
is no time constraint on how long it remains active
and so we accept, of course, in terms of how long
a house is elected to sit for, but a
government may choose to act under section 57 within
a month or on the other hand, it may choose to leave
it for 15 months before exercising its powers under
section 57. That seems to be a serious ~~~ect.

DR THOMSON: Can I just draw your attention to the steps I have
given you there, the 11 steps? What you seem to"be
·saying is that between steps 5 and 6 is when the bill
is rejected a second time by the senate, and then
when both houses are dissolved the\defect i~ that
there is no time limit there. If you had the ~ill
rejected six months
ago, you go to a double dissolution.
,
MR TAYLOR:

You can wait quite some time before going to a
double dissolution. The matters can have virtually
disappeared from the electorate's mind before you
go to a double dissolution.

DR THOMSON: It has been suggested to the commission that there
be an express time limit of one month imposed there.
Would you agree with such a time limit?
MR TAYLOR:

That would be reasonable in the sense that the
electorate
still fully aware of - should be still
fully aware - the issue.

RK

1

See page 93
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DR THOMSON: Can I just
you on that section 57 procedure,
would you apply it to all the bills in
which there was a disagreement or a deadlock? That
would you include supply bills, bearing in mind
in a practical sense
the length of time section
57 oan take you look at the three months interval
you need an election, you need the bill to go
both houses again, joint sitting?
MR TAYLOR:

I do not want to enter into the long somewhat
bitter debate about the events of 1975.

DR THOMSON: Nor do I.
Would you see section 57 procedures
as covering supply?
MR TAYLOR:

It would oertainly have to oover supply because
there is no other - - If either upper house - whether
we are talking about Commonwealth or state - believes
it is its right to reject supply and to press that
matter, there is then no othebmeans that I see readily
of resolution - - I am sorry; one of the means of
resolution is certainly double dissolution. I
guess the second means, of course, is a referendum
but if we forget the referendum for a moment it
does seem, despite the problems one has with supply
in terms of providing money for the ongoing expenses
of government, that there is not much other way to
resolve the problem other than by going to a double
dissolution, despite the problems one has with
providing the money.

DR THOMSON:
MR TAYLOR:

RK

So you are saying then that your - -

Just on that, unless you want to go through some
of the contortions of the Victorian parliament 32
years ago where
there were three changes of
government in, I think it was, 14 days. That does
not seem to be a particularly satisfactory method
of - - -
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MR TAYLOR (Continuing): - - - satisfactory method of resolution,
I think.
DR THOMSON: So your proposal then about double dissolutions
would include disagreements about supply. You would
not set up a separate mechanism other than your
double - - section 57 proposal?
MR TAYLOR:

As I see it, there is a potential problem with a
double dissolution, in that one may end up with
exactly the same balance of forces after the double
dissolution as one had before, so it still does not
have final resolution.
On the other hand, the value
of the referendum proposal is that it is less
disruptive and also, unless there is an equal vote which is most unlikely - it provides a means of final
resolution.

DR THOMSON:
I will then take you to that other proposal of
yours on page 7, the dispute could go to a referendum;
would you envisage that all bills - constitutional
amendment bills, electoral bills, supply bills, bills
about which there have been a disagreement or a deadlock
would go to referendum, or would you only use the
referendum machinery in respect of some specified
category?
MR TAYLOR:

I have not come to a final conclusion on that but
my view is that in a modern democracy, if all else
fails refer it to the people by referendum.

DR THOMSON:
I have no further questions on the submissions that
have been tendered, sir.
MR COMMISSIONER:
I have just a couple more, Mr Taylor.
I think
there is one at the top of page 6. Just for the purposes
of your elaborating or explaining to me what you meant,
in the third line on page 6 you say:
"Such action is fortunately
reviewable by the Royal Commission
which may express an opinion on
attempts to exercise powers in
excess of those granted by the
constitution."
I am not quite sure what you mean?
MR TAYLOR:

AW

Again,
, I was looking at that in the light of my
interpretation, which has been modified by counsel, of
section 51 of the Constitution Act Amendment Act.
It
seemed to me that while there was a statutory obligation
on parliamentarians to act in a certain way that in
fact in the absence of any provision for a court to rule
on their actions they could in fact flout part of the
constitutional provisions.
However, if they do that,
nevertheless I feel that as far as the Royal Commission
is concerned it can can certainly express an opinion
on such actions and their constitutional validity, where
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no court can
before the court.
MR COMMISSIONER:
MR TAYLOR:

That

the matter could not be brought

this Royal Commission?

Yes.

MR COMMISSIONER: Myself expressing a view on the construction
of the provisions we have been talking about in the
Constitution and Constitution Act Amendment Act?
MR TAYLOR:

Yes.

MR COMMISSIONER: Can I then refer you to page 7, I think the
last paragraph:
"The Royal Commission should not be
restrained from finding that the
upper house has acted in breach of
the constitution when it has repeatedly rejected a bill."

AW
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MR COMMISSIONER (Continuing): Do you see that also as being
within my terms of reference?
MR TAYLOR:

Yes, that is what I am saying, sir. If you were
to find that the argument I have outlined in relation
to the constitutional constraints on the power of
the council found favour with you, then you could
find in that way, yes.

MR COMMISSIONER:
MR TAYLOR:

Is there anything else you want to ask?

One further point; I. am sorry - it did not come
to mind when I was talking about the referendum - is
that obviously, of course, if a referendum was allowed
or in fact if the double dissolution was allowed,
those also,
you like, make it much more likely,
or somewhat more likely, that the two houses will
agree rather than go to a referendum or a double
dissolution, so they modify the perception of events
by the members concerned.

DR THOMSON: I would like to just clarify that last exchange
between yourself and Mr Taylor. I take it Mr Taylor
is not reading that sentence on page 7 concerning
the Royal Commission finding that the house has
acted in breach in the sense that a court might make
a judgment; rather, at least in my view, it would
only come within the terms of reference, the first
term of reference, if as a matter of opinion the
Royal Commission considered that if there was some
merit in the propositions that might lead to the
view that there is already a provision in the
constitution - by ftthe constitution~ I mean in law for a deadlock. Other than in_that sense, I cannot
quite see how it would come within the terms of
reference if one read that sentence on page 7
literally and took the word nbreach~ in the sense
of a finding of a court. That is the only observation
I make at this stage.
MR COMMISSIONER: Thank you, Dr Thomson. Let me make it
quite clear, from my point of view, that I was merely
asking Mr Taylor to make his submission clear and
not accepting that what he was stating was what I
would do.
DR THOMSON:
MR TAYLOR:

RB

Yes.

I

if Mr Taylor would

my view

Could I just amplify that? I am not interested that gives the impression that I am, I am not
interested - in, if you like;
and blame.
That is not my intention. Simply,
one
the
history, one will see that there has been a variety
of _opinions
and the particular opinions
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to
over
has been a
opinions
expressed pro and con certain
by the council
and certain tiling's that mig'ht
done by means of
resolution. In that sense, all I am saying is that
that b~ing' the case, that there have been arguments
this way and that way, that they have not belonged
to any particular party, it is now open to the
commission to
that on consideration of what
has been put
it its view
DR THOMSON: I think that clarifies it, sir. I just thought
for a moment we might have been straying outside the
terms of reference. On that view, we are certainly
not ..
I just mig'ht add two things,
.. Mr Taylor
has a copy of the papers that have been tendered to
the commission. Certainly I would indicate we would
welcome any further comments that he might wish to
convey to us on those papers by way of correction,
or addition, or amendment. I would invite him to do
so, if he could do it at his earliest convenience.
Secondly, Mr Taylor has indicated that he would not
want any certificate from you concerning costs of
his appearance this morning.
MR COMMISSIONER:

Thank you.

Thank you for your two submissions, Mr Taylor,
and thank you for appearing' today.
MR TAYLOR:

Thank you,

WITNESS WITHDREW
DR THOMSON: Sir, I would request an adjournment until this
afternoon at 2.15.
MR COMMISSIONER:

We will adjourn until 2.15.

LUNCHEON ADJOURNMENT

G.A .. TAYLOR
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In discussing the resolution of disagreements between the two Houses of
the Western Australian Parliament a distinction needs to be drawn between
different types of legislation.

Constitutional legislation sets up the

framework within which the government of the state is to be organised.
It follows that constitutional laws are basic or fundamental.

Many

political systems make different provisions for such laws on the grounds
of their fundamental importance.

Even in Western Australia any legislation

which
(a)

expressly or impliedly provides for the abolition of or
alteration in the office of Govenor; or

(b)

expressly or impliedly provides for the abolition of the
Legislative Councilor of the Legislative Assembly; or

(c)

expressly or impliedly provides that the Legislative
Councilor the Legislative Assembly shall be composed of
members other than members chosen directly by the
people; or

(d)

expressly or impliedly provides for a reduction in the
numbers of the members of the Legislative Councilor of
the Legislative Assembly; or

(e)

expressly or impliedly in any way affects any of the
following sections of this Act, namely - sections 2, 3,
4, 50, 51, and 73,

requires the support not only of both Houses of Parliament but alsoo£ the
majority of the voting population. 1

No other changes to the four Acts

which are said to provide the core of Western Australia1s Constitution the Constitution Act (1889), the Constitution Act Amendments Act (1899),
the Electoral Act (1907), and the Electoral Districts Act (1947) require a referendum before becoming law.
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Non-constitutional legislation we call ordinary.

Of course it is

not easy to draw a distinction between constitutional and ordinary
legislation particularly where the constitution is unwritten.

For

example, in Western Australia, would we include the Local Government,
Police and Public Service Acts as part of the Constitution?

Even those

polities which have a written constitution include differing items with
varying degrees of detail.

This being said it is a distinction which

is important to political theory and ought to be preserved, certainly
in any preliminary discussion of the question of deadlocks.
The other distinction that needs to be made is that between financial
and non-financial legislation.

Bills which appropriate revenue and impose

taxation have a special place in the Westminster system of responsible
government.

It is usual that they must originate in the Lower House and

that the Upper House cannot amend them. 2

Failure of a government to have

its financial legislation passed amounts to a vote of no confidence.
such circumstances resignation or general election must follow.

In

This

leads one to ask: does the government rest upon the confidence of both
Houses or the Lower House alone?

I will begin my submission by addressing

this issue.
In Western Australia at present the two Houses have virtually equal
power in respect of financial legislation 3 despite the fact that governments are formed upon the basis of a majority in the Legislative Assembly.
Thus, although governments are made by the Assembly, they can be unmade
by the Council.
a practice.

Three types of argument have been mounted against such

In the first place it leads to confusion in respect of the

lines of responsibility.

How can a government be equally responsible to

two Houses whose composition is likely to be different?

If an Upper House

176

3

can force a government to an election why can't it force individual
ministers to resign?

In the second place it is said to create the

potentiality for instability and uncertainty as oppositions can use
their base in an Upper House to push for early elections.

In the third

place it is said to discourage members of the Upper House from engaging
in genuine review functions as opposed to explicit party-political
activity.

Take away the power to reject supply and the temptation to

use or abuse it goes as well.
The first of ,these three arguments is the most powerful in that it
points to a contradiction at the heart of the political system.

In the

real world such contradictions can generally be endured but moments do
arise when they are exploited.

It is best that they be avoided.

In

this case the preferred solution would be to make the government responsible
to the Lower House only.
tual and political terms.

Clarity would replace confusion in both intellecSuch a solution is particularly

there are doubts about the legitimacy of. the Upper House.

i~ortant

where

This was the

basis for the removal of the supply power from the House of Lords in 1911. 4
In Britain Money Bills can be presented for assent if they are not agreed
upon by the Lords within one month of their arrival in that chamber.

A

similar position exists in New South Wales and has done since 1933. 5
Western Australia would benefit from the introduction of such a system.
It would be necessary to guarantee that the "tacking" of non-money
provisions on to financial legislation or the inclusion of provisions
of an alien nature were outlawed.
It seems to me, then, that ministries resting on a majority in the
Lower House ought to be able to govern for their full term, free from
the threat that an Upper

House may force them to the people by blocking

4

financial legislation.
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This leads one to ask whether the right to

govern involves the right to legislate on other matters without hindrance.
What is the proper role for an Upper House in the legislative process?
In Western Australia at present the Legislative Council has legislative equality with the Assembly.

Given the existing electoral

system Councillors representative of a minority of voters and votes have
been able to reject legislation.
discontent.

This is bound to cause resentment and

Unfortunately, however, efforts to introduce a system of

proportional representation to fully legitimise the Council's operations
have been unsuccessful.

Constitutional deadlocks of this sort are of

more importance than the deadlocks which have occurred over ordinary
legislation as it is important that the political system is and is seen
to be fair by all who participate in it.

To achieve this two require-

ments must be met: firstly the system is seen as having the clear and
explicit support of the people and, secondly, the system is based on
procedures which seriously -disadvantage no one.

In other words legitimacy

requires both a procedural and a substantive foundation.

In this sub-

mission it is the procedural aspect of the problem which needs to be
addressed.
All amendments to the constitution ought to be referred to the
people for their judgement.

This principle is embodied in Section 128

of the Australian Constitution.

This section also makes it possible

for the Governor-General to refer a proposed change to the people in
the event that it gains the support of a majority in only one of the
two Houses.

There seems little reason to allow the Governor-General

discretion in such matters given that the proposal will be referred to
the people for final judgement.

At the state level a version of this

5
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method of breaking constitutional deadlocks ought to be devised.

I

would propose that any legislation considered constitutional should
be referred to the people for their endorsement.

In the event of support

from only one of the two Houses the legislation should still be referred
to the people

but not without allowing a sufficient time period for

debate within the community.
There are many unanswered questions related to this proposal:
is to count as a constitutional amendment?

What

In the event that one of the

two Houses wishes to amend the legislation ought it be referred to the
people only in the form supported by the House to which it was initially
presented?

What time period would allow for a proper community-wide

debate on the question?
principle.

These are questions of detail rather than

The principle that constitutional questions are matters for

the people is, I think, well established.

Not only does it embody the

notion that the political system is the property of the people overall
but it would encourage community-wide interest in the rules that govern
their political li£e. 6

On the question of detail let me suggest the

following:
(1)

That the Constitution be thought of as being composed of
the Constitution Act (1889), the Constitution Act Amendments Act (1899), the Electoral Act (1907), and the
Electoral Districts Act (1947).

Serious thought should

also be given to the inclusion of the Local Government
Act (1960) as it would give real substance to the demand
for the constitutional recognition of local government.
(2)

In the event of deadlock the legislation that should be
presented to the people ought to be in the form agreed
upon by the House within which it was introduced.

6

(3)
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At least three months ought to lapse after a deadlock has
been reached before the legislation is put to referendum.

This leaves me with the question of deadlocks in respect of ordinary
legislation.

Whilst the use of the referendum is appropriate to the

resolution of constitutional deadlocks it ought not to be used for
ordinary legislation,

Such legislation ought to be the responsibility

of the parliament itself.

This preserves the idea that the parties-in-

parliament are fully responsible for their actions and can be judged
accordingly at election time.

It should also be the case that a govern-

ment resting on a majority in the Lower House can carry out its legislative
pro~ramme.

In a properly functioning bicameral system, however, this

power ought not to be unlimited. ; Should an Upper House reject the
legislation or amend it in a form unacceptable to the Lower House the
will of the latter should prevail but only after a further general election.
Given our

Westm~nster

system governments could take up the option

of calling an early election to resotve legislative deadlocks. 7

Should

the government run its full term any deadlocked legislation would be the
subject of debate during the election campaign.

Such a proposal gives

real power to an Upper House whilst preserving the idea of the supremacy
of the Lower House,

It is also supported by the principle that elections

ought to be the major vehicle for the enforcement of accountability.

Quite specifically the following steps ought to be followed:
(1)

Legislation is passed by the Assembly and rejected by
the Council.

(2)

The Assembly is dissolved and a general election held
either in response to rejection or at the normal time,
Consideration may be given at this point to whether or
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not the power to call an early election can be explicitly
based on a deadlock.

This would seem to me to be

unnecessary in our system which only establishes the
maximum term of any parliament.
(3)

Previously blocked legislation is passed by the newly
elected Assembly.

The introduction of further amendments

would make it necessary for the legislation to be sent
on to the Council as "new" legislation.
In proposing such a mechanism for breaking deadlocks 1 have said
nothing about the terms of the Legislative Councillers.

Such a system

would work with the current system of six year, fixed-term positions or
with a system of simultaneous elections.

However, it may be asked:

ought not the Council be held accountable for its decision to block
legislation?
elections.

This leads ,one to discuss the practice of double dissolution
Given my proposal that the Assembly ought to be

s~preme,

at

least. in the terms outlined, there seems little point in establishing
procedures for double dissolution elections.

Still, it is worth

rehearsing the type of argument that could be presented.

In a bicameral

system the two Houses have a different role to play: the Lower House to
elect governments and the Upper House to check any "excesses".

Would

it not follow that the people ought to be able, in the event of a deadlock, to both (i) return the government to office and (ii) re-elect the
Councillors who caused the deadlock?

In such a situation the people

would in effect be saying that they approve of the government but not
of all of its legislation.
The logic involved in this argument is powerful.

One might ask,

however, whether the same result would be achieved by having referendums

8
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decide on differences between the two Houses.

Once again a distinction

could be made between approval of the government and approval of all its
legislation.

Ultimately a judgement has to be made about the nature and

extent of the checks and balances that need to be placed around a government enjoying the support of the Lower House.

It seems to me that a

government which is re-elected ought to be able to enact legislation
that had been blocked by the Upper House in the previous parliament.

It

is true, as supporters of the referendum procedure or an Upper House veto
point out, that public opinion may not be behind every piece of legislation.
The system I have proposed does allow the government to be "ahead" (or
"behind") majority opinion.

Governments are given the "freedom" to

,;introduce changes that may only be acceptable in the longer run.

Given

the many non-institutional checks and balances that already exist it
seems desirable that governments have this degree of freedom.

What is

desired in any political system is to maintain a proper balance between
effective and accountable government.

The substantial delaying power

given to the Upper House would provide for such a balance.
I have argued that an Upper House ought not to have the power to
force a government to resign as it presently does with its power over
Supply but that it ought to have the power to delay any non-financial
legislation until a general election is held.

With such a system the

centrality of elections and the ultimate supremacy of the Lower House
is established.

In respect of proposed changes to the Constitution

both Houses ought to have equal power to initiate proposals which would
all go to referendum for final judgement.

This embodies the principle

that the people ought to be sovereign when it comes to the rules under
which they are governed.

9

l

In making my case I have assumed that bicameralism is preferable
to unicameralism and have had very little to say about how Lower and
Upper Houses ought to be elected.

It is more important to my argument

that elections to .the Lower House be clearly free and fair as that
chamber is given a special role in the system.

However, it would also

seem appropriate to establish the Upper House on such foundations as
well if it is to have an important delaying power over ordinary, nonfinancial legislation and an initiating power over constitutional
legislation.
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I am assuming, of course, that the Governor would accept the government's case in such circumstances.

1
X70B .. 2.17

MR COMMISSIONER:

Yes, Dr Thomson?

DR THOMSON:

I wonder if I might call Dr G. Gallop ..

DR THOMSON:

What

DR GALLOP:

full

Geoffrey Ian Gallop.

DR THOMSON: And I understand that you are a lecturer in social
and political theory at Murdoch University.
DR GALLOP: That is right e '
DR THOMSON: Can you just tell me how long you have held that
position?
DR GALLOP:

Right, I have.been a lecturer at Murdoch University
since July 1, 1981 ..

DR THOMSON: Can you just outline briefly
qualifications?
DR GALLOP:

academic

I began my under-graduate academic career at the
University of Western Australia in 1969, completed a
Bachelor of Economics degree in 1971, and then went
to Oxford University where I did a Bachelor of Arts
degree in politics, philosophy and economics; I
returned to Western Australia in 1974 and completed
a Masters degree at Murdoch University in the
history of political thought, the topic was The
Social & Political Thought Of The Young Marx, then
I returned to the United Kingdom in 1977 and for
the next five years completed a doctoral thesis on
the English radical movement in the late 18th centurJ,
dealing with the political and social theory, their
views on the constitution, their views on property
and their views on progress for the years 1760 to 1815,
and straight from there I went to the lectureship at
Murdoch, where I teach Australian politics and the
history of social and political thought.

DR THOMSON: Thank you..
University?
DR GALLOP:

y~ur

It was a doctorate from Oxford

Yes.

DR THOMSON: I wonder
you would look at exhibit number 7.
Is that a submission which you have sent to the
commission?
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DR GALLOP:

Yes.

MR COMMISSIONER: Can I intervene here for a moment? I do not
seem to have a copy of the document with me. Thank
you. Have you got a copy there for
DR GALLOP:

Yes, I have got my own, professor.

DR THOMSON: Perhaps I can just briefly categorise the proposals
in your submission. You make proposals in respect
three different types of parliamentary bills firstly, financial bills, and you make a proposal on
page 3 of your submission somewhat analogous to the
United Kingdom position under the Parliamentary Act
of 1911. In relation to constitution amendment
bills you make a proposal on pages 4 and 5 that a
referendum procedure should be adopted and, thirdly,
in relation to other or ordinary bills, you have
a proposal on pages 6 and 7 that the lower house
reintroduce a bill which has been rejected or amended
and that reintroduction follow a general election, the
bill to be in exactly the same form as originally.
DR GALLOP:

Yes.

DR THOMSON: I wonder'if we can-just deal with each of those
three categories. Take the what you would call
financial legislation first. I turn you to page 2,
the second paragraph. Could you just elaborate on
your proposal?
DR GALLOP:

RB

Right. I have basically outlined the position that
should a government have the support of the lower
house and should that government's supply legislation
be passed by the lower house, the upper house ought
only to have a fairly short delaying power over that
legislation. In other words, the government is
fully responsible to the lower house in respect of
its existence as a government. Of course, if the
government was a coalition government and parts of
the coalition fell from that government and it lost
the support of the lower house, it would still be
possible for the government to lose its position but,
in respect of the upper house, I am arguing that if
the government's supply legislation is supported by
the lower house the upper house ought not to have
the ability either to force a resignation of a particular
government so that the Governor would commission another
government from another party or with another leader,
or could force it to a general election - - -
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DR GALLOP (Continuing): - - - general election; in other words,
th~ upper house could not say to the lower house "We
will pass supply on the condition that you call a
general election
On my understanding of the
reading of our constitution, which I should imagine
would follow from the reading of the situation from
the senate in 1975, in such circumstances, given our
current situation, the governor would be obliged to
call a general election and so I am trying to remove
that possibility from the situation by making it
quite clear that the upper house does not have the
ability to force a government to an election through
its powers over money bills.
ll

•

MR COMMISSIONER:
In your submission, you talk about
financial legislation; a little while ago you talked
about supply and I think now you are mentioning
money bills.
DR GALLOP:

I am talking about those bills - what we would call,
say, the appropriation bills for the government. I
think it is possible to be quite explicit that they
are the bills I am talking about, the bills that
provide for the government to continue. That is what
I am referring to when I talk about those three
different things. '-

MR COMMISSIONER: A financial bill for you is a bill which is
the normal annual supply or appropriation for government?
DR GALLOP:

Yes.

MR COMMISSIONER: What is the term used in sub-section (6 ) of
section 43? The ordinary services of government?
DR GALLOP:
DR THOMSON:
DR GALLOP:

That is right.
The ordinary annual services of government?
Yes; that is what

I

am referring to, yes.

DR THOMSON: I will just take you again to page 2. Your
definition in your submission is just a little bit
wider than that. The second sentence in the middle
paragraph defining bills as financial bills "Bills
which appropriate revenue and impose taxation".
DR GALLOP:

Yes.

DR THOMSON: I
it now you would retract the second type of
bill from that?
DR GALLOP:

You have caught me out here on a point of detail.

DR THOMSON: I am not wishing to do that;
clarify
AW
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DR GALLOP:

I am talking about the budget that the government
brings down each year which, of course, has a
section which appropriates revenue and a section
which imposes taxation.
I thought that was the
ordinary services of government.

DR THOMSON: You do not mean bills which raise the petrol tax,
or bills that impose licence fees.
You would not
include that bill as a financial bill which the
council would be obliged to pass or otherwise it
would become law under a UK measure.
It would not
be those types of - DR GALLOP:

I am talking about the total package of bills that
is put forward annually for the supply to the
government. Obviously some legislation, presumably,
has financial implications and there are individual
pieces of legislation which one could classify as
financial - yes, certainly I am distinguishing between
those and the process that occurs annually over the
budget for the government.

MR COMMISSIONER: Your first proposition then relates to what
would normally be covered by the two appropriation
bills?
DR GALLOP:

Yes.

MR COMMISSIONER:
DR GALLOP:

Probably the supply bill earlier in the year?

That is right.

DR THOMSON:
In that same paragraph you have a sentence saying
"Failure as a government to have its financial
legislation passed" - I take it by the lower house "amounts to a: vote of no confidence".
I go on "In
such circumstances, resignation or general election
must follow".
I take it you do not mean that is a
necessary legal consequence?
DR GALLOP:

AW

Certainly that is a convention in our system that in
such circumstances either the government of the day
would resign and the governor would attempt to find
another government that could have the support of the
upper house, or failing - - if the governor failed to
provide a government that could secure the supply from
the upper house, we would have to have a general
election, so it is what I would classify as a
convention.
I am making a statement about what ought
to happen in a particular situation. On what the
prec
legalities are, I would have thought that - - -
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(Continuing): - would have thought that, on my
understanding
,
, 1975 for example, there
an
understanding that it
not only a convention but
it is a very strong convention in our system of
government that it would be very hard for any Governor
to
•

DR

DR

THOMSON:

I can just take from 'that 'that you are saying
it is not a legal obligation or requirement that
resignation or general election must follow - -

DR

GALLOP:

DR

THOMSON: I take it that you are saying that there is a
political convention that a resignation or general
election must follow.

DR

GALLOP:

DR

THOMSON: Can you envisage, or have there been, circumstances
to your knowledge where the government has not
secured the passage of supply and either a resignation
or a general e~ection has not followed?

OR GALLOP:

RB

So

Well, that is a complicated one. I suppose if you
looked seriously at the constitution and read it you
could make a case that there is a legal obligation
built on oneus understanding of what the powers of
the Governor are, one I s understanding of what the
constitution says in respect of the equality of
power of the upper house and lower house. Therefore
it follows that in such circumstances the government
ought either to resign or a general election should
be called.
is a convention built into our understanding and also into our institutions, the way
they are structured, but it is not really obviously
written down explicitly at any point in our system.

Right ..

I suppose you could go. to 1975 and argue that the
other factor that one has to consider in all of this
the timing factor. When is it appropriate, for
example, in the case of a government with the
support of the lower house but lacking the support
of the upper house - when is it appropriate in such
circumstances - for the Governor to intervene? It
seemed to me, reading the literature relating to 1975,
that the most telling, perhaps, criticism that we
could makp. of the Governor-General at that time - and
it
by Geoffrey Sawyer, I thim- is that timing
of the essence in this. If the Governor or the
Governor-General is going to exercise that power,
and I think
there, it is a
of when will
There
a time
built into
our given situation which would allow the two houses
to have their political bun fight and presumably
and sort out whether the upper house is serious
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about
position. That clearly means that as soon
as the upper house makes a decision it does not
follow immediately that the Governor-General should
act, but there is a time factor involved in that. It
seemed to me on reflection, looking at the literature,
that there was more time available in 1975 and, if
I remember, it was Geoffrey Sawyer who argued that
It would follow from that, I would take it, that your
point stands, that this does not follow as night
follows day, that if you break a law so-and-so follows;
it is more in the way of interpretation in a particular
situation.
DR THOMSON: If it does not follow as a legal matter or if
does not necessarily follow as a political practical
matter - that
, if there are some exceptions to your
statement in such circumstances that resignation or
general election must follow - would you change your
mind as to
DR GALLOP:

No, no, all I am talking about is the "when ll of
the situation - when would the action be taken? I
think that one can argue that it ought to follow - if
you like, must follow ~ but that does not precisely
tell us when it would follow. In other words, I
think there is room in our system - as there was in
1975, if you like, even there - for the two sides of
the debate, ie the upper house and the lower house;
there was a time factor built in where they could
try and sort out whether they are serious about attempting to force the government to an election. I do not
think that leads to a denial of the fundamental
principle that is involved; it is just a question of
working out when it would be appropriate for the
Governor or the Governor-General to intervene in that
situation.

DR THOMSON: And does all of that alter your proposal that if
we were to amend the current law we should follow the
United Kingdom situation?
DR GALLOP:

I think that makes it absolutely crystal clear in
law that, first of al~ of course, the Governor-General
would have no power in respect of that situation vis-a-vis the upper house. Clearly there would still
be problems in the lower house tpat I have just gone
through; there would be still be looking for other
governments, knowing precisely when the time is
appropriate to actually dissolve the parliament,
etcetera, but in
of the upper house I think
it would be cleared up once and for all, that they
would not
the power to force a government to
an election.

DR THOMSON:
RB

My point really was if they have not got the power - - 101
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DR THOMSON (Continuing): - - - power now, either legally
or practically, do we need to adopt the proposal
that you are advocating - ,that is, the United
Kingdom proposal? .
DR GALLOP:

! think the power is there.
The point you a re
making relates to the confusion about the system.
The point youare;making ! think is really that it
all depends perhaps on what a particular governor
or a particular governor-general did in a certain
circumstance. That to me is theproblem with the
situation. If you had legislation that made it quite
clear in respect to the upper house, that reserve
power would be taken away.

DR THOMSON:
DR GALLOP:

So you,would implement a more precise system.
Yes.

DR THOMSON:
I have no further questions on that one financial
aspect, sir.
! turn to the second category of
,
bills, constitution bills at 4 and 5 of your paper.
'.'
Originally on the fi:rst page of your paper your
define what you consider is the core of the West
Australian constitution, at the very bottom of your
submission. You would include, I take it then, any
amendments to any of those four pieces of
legislation - the Constitution Act, the Constitution
Acts Amendment Act, Electoral Act, Electoral District
Act-withi~ your pr~posal concerning a referendum?
DR GALLOP:

Yes; althoug~ as ! suppose you are going to go
on and say, I do also somewhat mischievously
argue that perhaps we ought to consider some other
Acts as well.
I think the problem I have in this
area is that I want to make the point that constitutional
amendments are different things.
I want to make
the point that the sources from which we can get
proposals for constitutional amendment can be fairly
broad. In fact I have argued in other places for
the initiative in respect of constitutional
legislation.
I think the upper house ought to be
able to initiated proposals even if the lower house
does not like it. The lower house ought to be
able to initiate proposals even if the upper house
does not like it.
In fact I think at state level
we could also think about our own equivalent of
constitutional convention. That all being said,
then we get to the problem of who should~cide
in these matters and as a general principle, on
constitutional questions, those questions that relate
to the basic rules that govern our political system I think h~w the legislature is constituted, the executive
and the judiciary, etcetera - ought to ultimately
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go to the people in a referendum even if both
houses do agree.
I still think they ought to go
to referendum. So I want to make that general
point of principle, but I am well aware that in
the situation we have in Western Australia where the
constitution is actually a number of different Acts,
and it is a question of where you draw the line, it is
not easy .to do that.
I think we ought to give
serious consideration to perhaps narrowing down what
we mean by the constitution and incorporating some type
ofprocedure such as we do have anyw?y in respect of
the abolition of the governor.
DR THOMSON:

Section 73.

DR GALLOP:

Exactly, yes.

DR THOMSON: Can I just impose a little bit more? As a general
principle you say all amendments to the constitution
. ought to be ultimately referred to the people in a
referendum.
DR GALLOP:

Yes.

DR THOMSON:
If in the process of introducing a bill into parliament
there is a disagreement between the houses about.
that particular bill, the contents of the bill. -How
would you resolve that disagreement - by a section 128
like theCommonwealth or a section 57 mechanism?
DR GALLOP:

Yes.
I think the only difference - - I would
certainly see it in terms of a section 128.
I do
not think there would be any necessity at all to
. worry about double dissolution in respect of
constitutional legislation, given that it is going
to go to the people. The one problem I have with
section 128 is that it leaves it at the discretion
of the Governor on whether or not he or she will
refer the measure - - -

RK
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DR GALLOP (Continuing): - - - the measure to the people and it
seems to me that
you argue on principle that all
of these things ought to go to the people, I do not
think that the governor ought to have any discretionary
power in respect of that referral.
I think I am right
in saying that 128 at the moment leaves that to the
discretion of the Governor-General, so the one
distinction - difference - I would make is that it
ought to be written in that in such circumstances a
referendum be held within a certain time, allowing,
as I point out, a degree of time for debate on the
subject.
DR THOMSON: I will just indicate my understanding of 128 on
that point of the Governor-General's discretion. Again
I think it does not use the words "in council" so the
governor is at large.
I understand that where the
bill has come from the senate, that being a house where
the government is not fought, there is a possibility
that the Governor-General may not put the question to
a referendum; that is, he will exercise his discretion
the other way. ~ihere the bill has come from the house
of representatives, I understand that the thinking on
the matter is that he will act on the advice of his
advisers in that lower chamber; that is, for instance,
if the upper house - - the majority has the numbers
and initiates a constitutional amendment, under 128
that might normally go to a referendum without the
consent of the house of representatives. However, the
Governor-General, as I understand, is advised by his
min~sters who are situated in the house of represen~ative;
whereas if it is initiated in the representatives and
it goes to the senate and the senate does not pass it,
the Governor-General may then put it to a referendum
on the advice of his ministers ~ho control the
lower house.
MR COMMISSIONER: Are you saying that he does have a discretion
if it comes from the house of representatives but does
not, in fact, have a d~scretion when it comes from the
senate.
DR THOMSON: I am saying he has a discretion in law, if you read
the section literally in both situations. I understand
that in practice at least the thinking of the matter is
that - MR COMMISSIONER:

He acts with the advice of his ministers.

DR THOMSON: The ministers who sit in the lower house.
MR COMMISSIONER:

The consequence of that will be

DR GALLOP: No;
seems to me that in respect of this I see no
good reason why an upper house ought not to have the
ability to propose amendments to the constitution.
AW
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DR THOMSON: So in that instance your proposal would
from
128?
DR GALLOP:
DR THOMSON:
DR GALLOP:

As you read it, .yes.
So it would be a mandatory requirement?
Right.

DR THOMSON:
I have nothing further on that category of bills,
sir. I turn to your proposal on pages 6 and 7
concerning deadlocks in respect of ordinary legislation,
non-financial and non-constitutional. Could you just
outline them?
DR GALLOP:

AW

It seems to me that given I have obviously accepted
the principle of bicameralism and have accepted the
principle that an upper house has a role to play in
the political system. We then go on to looking at
precisely how we can define that role.
I think the
house of review notion, put very simply, is that
the upper house has a right to have a second look at
legislation and following on from that it seems to
me that it ought to have the ability to say to the
government of the day that has the support of the lower
house which is proposing legislation - I must say
we ought not to fall into the trap of saying government
all the time when we are really referring to the
lower house, the two are different - "Look, you have
passed this particular legislation.
I am not so sure
that it was part of your mandate when you went to the
election; I am not so sure that the particular details
you proposed do fully embody what you said at the
election, or indeed perhaps they have certain problems
attached with them, if you want that leg.islation" - in fact what I am saying is that if that legislation
is to become law, that government would have to have
the confirmation of the people at another election
that the people had their confidence in that
government.
I want to preserve the idea that when we
vote in elections we vote for packages of bills and
we are voting for governments with packages, some of
which somebody might agree with and some of which
somebody might disagree with, but at the same time
give the upper house the ability to have a second look
and quite a significant, it seems to me, power of delay
between parliaments effectively over legislation. The
alternative delaying power could vary from a very shortterm one to the British type delaying power - - -
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DR GALLOP (Continuing): - - - delaying power which can be up
to a
They seem to me really, if we are going
to have a decent upper house, to be too weak and
they do not really effectively give the upper house
the chance to call the government to account in
respect of particular pieces of legislation. It
seems to me that the election
the ideal method
of resolving the conflicts, not in
sense that
you have an election necessarily on that one
particular issue but that simply if there
a
conflict between the two houses, if there is an
election, if the legislation is put forward to the
lower house again and passed it can become law, even
though in the previous parliament it was rejected.
DR THOMSON: I will just ask you two questions. You would
support greater powers for the council than. the House
of Lords in England under the 1911 Act on the basis
that the Lords are appointed and not elected?
DR GALLOP:

Yes.

DR THOMSON: Secondly, if I can just clarify your submission in
my own mind, the bill is an ordinary piece of
legislation that is introduced after the election.
Would it have to be exactly the same or could there
be some changes in the clauses?
DR GALLOP:

No; I think you would have to argue that it is
exactly the same. Should the government, of course,
require to amend it I think it would have to .introduce
another amendment which would have to be treated, I
think, as separate legislation, so the government I '
think would certainly have to - if it wanted to amend
it again - go through the complete procedure otherwise
really you destroy the principle that I ~ arguing.

DR THOMSON:

I have no further questions.

MR COMMISSIONER: In this third class of bill, do you see no
scope for any piece of legislation coming up when a
government, or when the house has just been elected
for which the government could be said to have a
mandate?
DR GALLOP:

AW

Yes. I think this is always the problem when we
have a bicameral system; that we do allow the upper
house to determine in certain respects which bills
is going to be interested in, taking a harder look at
- - I think there is normal - - I will not use the
words. I was nearly going to say "Good English
gentlemanly practice would prevail" but I think I
would get into trOUble for saying that. I think there
are normal understandings of what constitutes clearly
part of the government's legislation and honestly I
think we have to leave it up to trust. I think the
crucial
sue really becomes "How is the upper house
constituted?" and that really of course was not in
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the terms of reference here. I am quite confident
that under a system - - I think it is quite a good
system that seems to be evolving in the Australian
context where we have a proportional representation
type of system for our upper houses. I am quite
happy under that type of system for the legislative
counsellors to make a judgment about which pieces of
legislation, even early in the government's term,
ought to be looked at more seriously - perhaps ought
to be amended in a way that the government might not
wish.
MR

Capable of forcing the lower house to the
people if they want to persist with the legislation?

CO~~ISSIONER:

DR GALLOP:

That is right. The ball, if you like, is in the
government's court in my proposal. If the government
is deadly serious about a piece of legislation and
does regard it as crucially important to its programme,
it can call the election if it wishes. On the other
hand, if it wants to continue governing it certainly
can. There is an obvious distinction that we must
make between governing and legislating. Of course,
governments do tend to overdo the argument, I think,
that legislation equals government but the two are
different processes.

DR THOMSON: THere is just one final question:
would not work in reverse, would it,
initiated the legislation?
DR GALLOP:
A52-

Your proposal
if the council

Yes, I should have said that. In fact, no, it would
not. I am giving, if you like to use the term "right" - it is not quite the proper. use of it but the government
I think does ,have rights in respect of the legislative
framework in which it, operates and one of them, I
would say, is that forced upon it, if you like, ought
not to be legislation that it ~otally disagrees with
and that could result from the circumstances of
allowing the upper house to have that power.

DR THOMSON: Sir, I have askeo Dr Gallop about witness fees and
if he wishes a certificate and he' has indicated
that he does not wish a certificate as to fees.
MR COMMISSIONER: Dr Gallop, thank you very much for your
submission and for coming down.
DR GALLOP:

Thank you.

DR THOMSON: Sir, at this stage could I request an adjournment
for 10 minutes until 3 o'clock, if that would be at
your convenience?
MR COMMISSIONER:

Yes.

SHORT ADJOURNMENT
AW
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I should like to preface my submission by saying that I am not
entirely happy with the terms of reference of this Royal
Commission. These terms of reference have been widely publicised
in the Press, and I feel could be misleading to those who are not
fully aware of the current practices and usages of the State
Parliament in Western Australia.
The first question in the terms of reference asks whether the
laws of this State should prescribe a means of overcoming deadlocks between the two State Houses of Parliament. In fact, the
Joint Standing Orders of both Houses of Parliament provide for
the resolution of differences between the two Chambers. The first
term of reference really poses the question of whether this matter
of deadlocks between the two Chambers should be covered by the
laws of this State or, as is at present the case, be dealt with
by Joint Standing Orders of both Houses of Parliament.
I would hazard the opinion that many members of the general public
would assume from reading the terms of reference of this Royal
Commission, that there was no machinery in existence, or Contained in law, for the resolution of deadlocks between the two
State Houses of Parliament. The terms of reference should have
clarified rather than confused the existing position.
The second question assumes that the answer to the first question
is "Yes", and then ra.ises the question of methods of overcoming
these deadlocks.
Our Parliamentary System in Australia has been founded on the
Westminster pattern with adapt ions to suit our particular
requiremen~s.
There is much to be learned from the British practices
and usages developed over some 800 years at Westminster. It is
of interest that the first Standing Order of the Legislative
Assembly of Western Australia reads,
"In all cases not specially prOVided for hereinafter, or
not covered by practices or usages, or by other orders,
resort may be had to the rules, forms and usages of the
Commons House of the Imperial Parliament of Great
Britain and Northern Ireland,which may be followed so
far as the same can be applied to the proceedings of
this House."
The most authorative work on the Westminster system of government
is universally accepted as being Sir Erskine May's Parliamentary
Practice. It may intrigue some people to know that when
Erskine May wrote the first edition of his work in 1843, there
were only 14 Standing Orders in the House of Commons. Fifty
years later there were 97 Standing Orders, and today there are
several hundred. Our own Legislative Assembly currently has
423 Standing Orders. This illustrates the ability of the
Westminster system to change and move with the times.
Erskine May makes extensive reference to the conflict that has
arisen over hundreds of years between Parliament and the Courts
of Law on the matter of jurisdiction. This matter is still
largely unresolved but there is no question that the Courts have
no wish to interfere in any way with the conduct of proceedings
within Parliament. This is accepted as being the responsibility
of Parliament itself and for very good reason.

. .2/

.2.

Interpretation of Standing Ord~rs in Parliament is the
responsibility of Presiding Officers. In the case of the
Legislative Council, of the President and in the case of the
Legislative Assembly, the Speaker. Parliament should become
quite unworkable were the Courts to attempt t9 be the final
arbiter of decisions made by Presiding Officers. The normal
legal procedures with all their provisions for appeal would mean
that debate and proceedings in Parliament could be capriciously
delayed for months or years. The practice, by no means uncommon,
of suspending Standing Orders, would no longer be possible
however much it may be desirable to speed matters up in Parliament.
It is true of course that in a Constitutional Democracy that the
Constitution does lay down some restrictions on the actions of
both individual Members of Parliament and of Parliament itself.
It is clear that Standing Orders of either House of Parliament
cannot conflict with the Constitution Act and other Associated
Acts.
It also provides for any interpretation of the Constitution
to be the responsibility of the Courts. In summary it might be
said that the Constitution Act sets out how Parliament is to be
set up or constituted but leaves the actual rules for the conduct
of Parliament to the respective Houses of Parliament.
With respect to the second question in the terms of reference
I feel that the existing arrangements, which go back to 1891,
have operated very satisfactorily. The fact that many people
are unaware of the existence of this machinery for resolving
differences between the two State Houses of Parliament would
indicate that the existing Standing Orders have worked satisfactorily. I am not aware of any political leader in Western
Australia, seeking the Treasury Benches, eve~ having suggested at
an election, that he would not be able to govern if elected,
because of obstruction from the Legislative Council. Records
show that no Government has ever been forced to the electors by
the Legislative Council refusing Supply. In all only twenty five
Bills have been lost in the Legislative Council since 1891. The
possibility that some of these Bills that were lost in the
Legislative Council were put up to the Legislative Council with
the intention that they be thrown out is not to be discounted.
History shows that the A.L.P. has long had a policy for the
complete abolition of the Legislative Council.
It could be fairly said that the Legislative Council should be
judged on the number of worthwhile amendments it has made to
Bills, the moderation that it has at times insisted on and the
chances it has provided for the electorate to have a second and
longer look at proposed legislation, rather than the few Bills
it has thrown out.
This is not to say that the existing machinery for the resolution
of differences between the two Houses of Parliament is not capable
of being improved. I suggest that in the event of a Government
being sent to the electorate because the Legislative Council
withheld Supply that the Council itself should also face the
electors, either in part or as a whole. At present this is not
a Constitutional requirement and would need an amendment to the
Constitution Act.
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I think a more important change would be to allow a Committee
of Managers, as provided for in the Joint Standing Orders of
both Houses of Parliament to reach a majority decision on what
compromise they recommended to both Houses of Parliament. At
present the Committee of Managers must be unanimous in any
recommendations they put forward. In any case, both Houses
have to agree to accept the recommendation of the Committee of
Managers if the Bill in question is to become law. The present
Standing Orders make it possible for one stubborn member of a
Committee of Managers, on his own, to defeat a Bill. I suggest
that a five to one majority should be enough to enable a
recommendation to go before both Houses. This alteration would
only require an amendment to Joint Standing Orders of both
Houses of Parliament.
To summarise I would say in respect to the question (a) in the
terms of reference that the answer should be,
"No,because the
matter is adequately covered by the Joint Standing Orders of
both Houses of Parliament and it is not, desirable to have
Standing Orders prescribed by law~"
In answer to (b) in the terms of reference, I would say that
consideration be given to the suggestion that in the event of
Supply being refused by the Legislative Council, that both
Houses of Parliament go to the electors. I would also suggest
that the requirement for a unanimous decision of the Committee
of Managers be replaced by a majority decision of five to one.
In conclusion it may be relevant to mention that quite important
changes to the Legislative Council were' made by the Brand
Government and were achieved after consulting all parties and
people concerned and with general support from all political
viewpoints. This Royal Commission was set up without consulting
Parliament and for that reason alone, will be seen as a confrontation with Parliament. The unfortunate wording of the terms
of reference could be construed as an affront to Parliament, but
this is a matter for Parliament to decide.
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Dear Sir,
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A apologise for my tardiness in replying to your letter of
30th October last. However I am sure you will appreciate
that it is better for me to include copies of the Bill
referred to in my previous submission than to rely on my
memory of events that took place some twenty years or so ago.
I refer of course to the Bill which the Brand Government put
through Parliament which substantially reformed the Legislative
Council.
I have also included a copy (photostat) of the speech by the
late Hon. Arthur Griffith made when he introduced this Bill
on November 21, 1963. I am indebted to the Hon. A.A. Lewis MLC
for this material which of course is freely available at
Parliament House.
I also include a copy of the speech made
by the Han. Ian Medcalf MLC on the 27th October, 1983 which
also has relevance.
In my submission forwarded to you on October 23rd, I confined
my remarks to answering the questions as put to the Royal
Commission. Perhaps you would bear with me if I were to make
some further general comments on this question of reform of
the Legislative Council, and indeed of the conduct of Parliament
today.
I have long believed that the best legislation will emanate
from well conducted and behaved Parliaments.
I have recently
commented publicly on this whole question and have been both
surprised and encouraged by the reaction I have received from
people of all party political persuasions who have gone out
of their way either to speak to me or write to me approving
of the stand I have taken.
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School children in particular are disgusted with the way
Parliamentarians, at both State and Federal levels, conduct
themselves in the Chamber.
It follows, almost automatica~ly, that a Government that
cannot conduct itself decently in the Parliament is hardly
a Government that should be making far reaching constitutional
reforms that could have a major effect on the future of this
State. The present confrontationist approach is in marked
contrast to the approach of the Brand Government.
In the "West Australian" .of November 10th, the Premier,
Mr Burke has made it quite clear that he is waging a publicity
campaign against the Legislative Council. He is quite
entitled to do this and it is to be expected of a political
party that wishes to see the Legislative Council abolished.
However the limits of decency have been exceeded. Democracy,
as we understand it in Australia, demands that honest opinions
should be strongly and fearlessly expressed.
Democracy is
not well served when distortion of the truth is used to try
and influence public opinion, and this is happening. It is
also all the more reprehensible when this misrepresentation
is used to influence opinion in constitutional matters.
The cut and thrust of politics on most questions, such as
the economy, taxation, social welfare, international trade
and so on prOVides opportunity for the expression of honest
differences of opinion. Differing views come under the
scrutiny of various organisations specialising in these areas
and of other political parties as well as, hopefully, a
discerning and fair minded press and media. However none
of these safeguards apply to constitutional matters. The
public is almost unaware of the existence of the Constitution
Act, there are no organisations or even political Parties
that make a speciality of Constttutional matters and the Press
and media are not capable of objective reporting. Even the
legal profession have few specialists in Constitutional law.
As a result the field is wide open for the worst to come out
in politics in an area that demands all that is best in politics.
As I have mentioned in my submission, the terms of reference
of this Royal Commission are open to question. My own opinion
is that if a proper and honest opinion was being sought from
the average elector the Terms of Reference might have been
something like this:
(a)

Are the existing rules and procedures for resolving
or overcoming deadlocks between the Legislative Council
and Legislative Assembly in respect to proposed
legislation adequate and satisfactory?

(b)

In the event of the answer to question (a) not being
an unqualified "Yes", what alterations in detail or
principle should be adopted?

The thought that the Royal Commission is part of an elaborate
and intentional publicity campaign to discredit the Legislative
Council is difficult to eliminate.

. .3/
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Unfortunately out of all the r ae t or Lc and gJostulations that
have accompanied the efforts to reform the Legislative Council
there seems to have emerged no definition or understanding
of the fundamental proble~~nfronting governments in
Australia and many other
~of the world today.
I would
suggest that this problem could be defined as the tendency
in well developed countries for economically very significant
sections of the community to diminish numerically to the point
where they are of little or no significance politically.
Rural industry in Australia illustrates this point very clearly.
Today the 7% of the Australian workforce engaged in rural
industry feeds and substantially clothes Australia and also
earns something like 40% of the nation's export income. From
an economic viewpoint this 7% of the Australian workforce
are of enormous significance but politically they're quite
insignificant.
This has come about in rural industry as a result of new
technology. Agriculture in the last 50 years has accommodated
two industrial revolutions, the advent of power farming in
the 1930s and the so called "New Technology" of the 1980s.
These two revolutions have increased productivity both per
hectare and per man tremendously and created the political
problem enunciated in the previous paragraph.
It ~s likely
that this problem will apply to other industries as well as
agriculture, but it will only develop in countries advanced
enough to take advantage of the "New Technologies."
The first step in the rectification of any problem is to
recognise and understand the problem. There seems as yet
to be no indication that the would be constitutional reformers
are even aware of the existence of this problem let alone
working towards a solution.
In fact the proposed alterations
would be more likely to exacerbate the problem and enable
governments to ignore it for some time to come.
The Westminster system of government has always been capable
of respond~ng to changing circumstances. It could, not have
continued for some 800 years if it had not accepted change.
However it has always accepted change by evolution rather
than revolution. This gives opportunity for problems to be
fully understood before changes are made.
In fact this is
·the very substance of the bi-cameral system.
Yours faithfully,

JOHN HEARMAN, C.M.G.
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1.

Copy of a Bill for an Act (1963) to amend the Electoral Districts Act,
1947-1955.

2.

Electoral Districts Act Amendment Bill, Extract from Hansard Legislative
Council,21 November 1963, pages 3043-3046.

3.

"Reasons for Rejecting the Governments Legislative Council Bill"
Report of a speech by Hon Ian Medcalf, ED, QC, MLC, Leader of the
Opposition in the Legislative Council during the debate on the
Acts Amendment (Constitution and Electoral) Bill on 27 October 1983.
Reprinted from Hansard.
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UPON RESUMPTION:
MR COMMISSIONER:
DR THOMSON:

Yes, Dr Thomson.

I have called Mr Hearman.

JOHN MERRIFIELD HEARMAN:
DR THOMSON:

I wonder

you could state your full name.

MR HEARMAN:

John Merrifield Hearman.

DR THOMSON:

And your address?

MR HEARMAN:

It is 11 Fleet Street, Donnybrook.

DR THOMSON:

I understand you are retired at the moment.

MR HEARMAN:

I am retired, yes.

DR THOMSON: I understand that you were a member of the legislative
council of Western Australia.
MR HEARMAN: No, I was a member of the legislative assembly, and
I was speaker.
DR THOMSON: You were speaker, as I understand, from 1959 to
1968.
MR HEARMAN:

That is right.

MR COMMISSIONER: Dr Thomson, before we proceed, I presume you
have no objection to appearing or giving evidence.
MR HEARMAN:

None at all.

MR COMMISSIONER: Or to your submission being made part of the
evidence.
MR HEARMAN:

No, none at a l.L,

MR COMMISSIONER:

Thank you.

DR THOMSON: I do not think there is an application for the
hearing to
in camera either.
MR COMMISSIONER:

So be it.

DR THOMSON: You were a speaker of the legislative assembly
from 1959 to 1968. Prior to that, when were you
a member of - MR HEARMAN: I was first elected in 1950 to the legislative
assembly.
RB
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DR THOMSON:

And you finished

MR BEARMAN:

In 1968.

a member

DR THOMSON: I wonder
you would have a look at some documents,
and I understand that there are two documents - firstly,
a document which is under cover
a letter you
sent us originally, and a second document which has
some attachments, a speech in 1963 and a speech by
the Honourable Ian Medcalf in 1983.
MR HEARMAN:
DR THOMSON:

That is right e
I tender that document,

30

Documents sent by Mr Hearman.

MR COMMISSIONER: I take it that is the combination of all the
documents to which you referred.
DR THOMSON:

Thank you,

I understand, Mr Hearman, in respect of those
documents, you consent to them. being available for
public perusal in the commission's office.
MR HEARMAN: Right. It has all been contained in Hansard, I
think, anyhow. There is nothing new about it.
MR COMMISSIONER: The only thing new about it perhaps is your
submissions which have been made.
MR BEARMAN:

Yes - if they are important.

DR THOMSON: Can I take you to your first submission, the second
paragraph of that submission? That paragraph starts:
ftThe first question in the terms of
reference asks whether the laws of this
state - -" etcetera.
MR BEARMAN:

That is right.

DR THOMSON:

You go on and say:
WIn fac~, the joint standing orders
of both houses provide for the resolution
of differences between the chambers."

MR BEARMAN:

That

right.

DR THOMSON:

I just wonder

you could just elaborate on that.

MR BEARMAN:

Well, the point
, I think,
that parliament
must decide what the rules are for the conduct
of parliament. Each house
the master
its own
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proceedings and there has to be agreement between
the houses for joint standing orders applying
to both houses. They apply not merely in connection
with the resolution of deadlock but with the election
of senators and one or two other things. The
question of parliament being the master of its own
affairs is one that has been, I suppose, argued
over hundreds of years - - -
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MR HEARMAN (Continuing): - - - of years but generally speaking
I-think while there has been much conflict over
the years in England as to just where the jurisdiction
ends or where the courts begin, I think the courts
have kept themselves well and truly out of parliament
and I,would quote from page 59 of·the 15th edition
of Erskine May:
"Either each house
to be the
sole judge of lawfulness ••.•
(reads) •••• practically supercede the law."
In other words, they often set aside standing orders
in order to facilitate business and this is quite
an accepted practice and it happens at least once
every session in my experience, anfprobably more often.
So the house is the sole arbiter of how it will handle
its business and it is not only at present not within
the competence of the judiciary to intervene here,
I personally feel that they do not want to intervene
anyhow and that it be most undesirable if they were
to do so.
If I could illustrate this - - I do not
know whether I am taking too long or not.
MR COMMISSIONER:

No; please feel free.

MR BEARMAN: If a presiding officer, so to speak, gave a ruling
that something was either in order or out of order
and the law covered the proceeding in parliament then,
of course, one would have to resort to law to
determine the point and by the time you have exhausted
the processes of law it could take months or, without
much imagination, it could take more than 12 months
and it would be possible.to quite capriciously hold
up the business of parliament simply on some silly
point that has been raised possibly with tongue in
cheek. So I thinR it is most undesirable that
the law should be amended to cover this, which
is what the terms of reference suggest or imply.
DR THOMSON: Can I take you, on that point of law, to section
34 of the constitution? I believe you have a copy
there.
MR HEARMAN:

Yes.

DR THOMSON: As I understand it, section 34 empowers the legislative
council and legislative assembly to marke and adopt
standing orders, and to amend them.
MR HEARMAN:
RK
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DR THOMSON':

The final few words of that section say:
"All such rules and orders shall
by the said council •••• (reads)
•••• become binding and of force."

Can you tell me what your understanding
of the
position in relation to the force of council orders,
assembly orders?
MR HEARMAN: They apply to the respective houses for which they
have been drawn up.
DR THOMSON:

Would you say they are law?

MR HEARMAN: Not in
a statute
rules for
whichever
DR THOMSON:

the sense that they are not written into
or anything like that, but they are the
the conduct of business in the house,
house it might be.

And that is how, when you were speaker, you
them and acted upon them.

interp~ed

MR HEARMAN: Yes, quite, and it can lead to conflict between
the houses - - -
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MR BEARMAN (Continuing): - - houses because on one occasion
I remember I ruled an amendment that the upper
house had made as being beyond the powers of that
house and my ruling was upheld by the assembly and
that wa where it stopped. Council could not do
anything about it.
MR COMMISSIONER: I think the question which occurs to me is,
what is the status of the standing rules and ordes?
MR BEARMAN:

The status?

MR COMMISSIONER: Yes. They are certainly not justiciable. They
cannot be taken to court. They cannot be questioned
in court.
MR HEARMAN:

No.

MR COMMISSIONER: They are not laws, as you have said; they are
certainly not laws in the sense that they are passed
by parliament and consented to by the Crown.
MR BEARMAN:

No.

MR COMMISSIONER: They are not sub-legislation; they are not bylaws or regulations. Do they just have a status
of their own?
MR BEARMAN: I think so, yes. They are just the rules and
of course-the rules of each p~use and, where necessary,
the joint rules - I think this is a matter of usage
which, of course, features so largely in the Westminster
system but which is not fully understood and appreciated
outside Great Britain. I think it was Lord Avon who
said that the British have a marvellous system, but
they are the only people who know how to make it work.
They suspend standing orders if it suits them or
they give an interpretation sometimes. I have done
it from the ch~ir, which is a pretty flexible way.
I have told them, "I don't want it to be used as
a precedent" and you can do these sorts of things
under this sytem, which you could not do if it
was written into law.
DR THOMSON: If
is a breach of one of the orders by an
individual member of parliament is there a sanction
and how is that enforced?
MR BEARMAN: Well,
simply enforced because the practice
is that the speaker - if a man persists in doing
something which is out of order - will then ask the
man to either behave himself or withdraw the remark
that has been made which
being objected to and
RK
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if the member refuses to do
he is normally
suspended on the motion of the house from the
rest of the sitting or so many sittings or whatever
it might be; a punishment is inflicted, if necessary.
DR THOMSON:
In your experience has any member challenged the
legality of such a suspension or such a ruling?
MR HEARMAN: Not in my experience, no.
I might add that I
have never had the experience of having to order a
man out or anything like that but apparently it has
happened since.
DR THOMSON:

Unfortunately.

MR HEARMAN:

Unfortunately, I think, yes.

MR COMMISSIONER: I think you would argue that it could not
be challenged in a court.
MR HEARMAN: No, it could not be challenged. In fact I think
a study of Erskine May shows that on occasion the
House of Commons has reprimanded the court or the
judges concerned for punishing an officer who was
performing his duty as directed by parliament or the
House of Commons. On one occasion the fellow was
ordered bv ~he commons- ~t least the deputy sergeantat-arms was ordered by the commons to prevent him from
leaving the house. He left the house. The sergeantat-arms went after him and picked him up and brought
him back to the house and the ~ouse dealt with him
but subsequently the man served the sergeant-at-arms
for assault at common law in arresting him and he was
fined and the house subsequently hauled the judge
before the bar and reprimanded him and refunded the
fine.
So they considered that a proceeding in
parliament, although it did not happen within the
precincts of parliament.
I do not think we have
ever had anything like that happen here.
I think
this is some 200 or more years ago but this is the way
precedents are established.
DR THOMSON: Can I take you to page 2 of your submission?
In the third paraqraph it starts:
"With respect to the second question
I feel that the existing .•.. (reads)
...• have worked very satisfactorily."
You go on a little further down:
"In ail only 25 bills have been lost
in the legislative council since 1891."
Whatever the precise figures are
RK
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DR THOMSON (Continuing): - - - figures are and the research the
commission staff have done indicates since 1890 there are
105 successful conferences of managers and 32
unsuccessful conferences, so that out of a total of
137 on the commission's figures - the commission staff
figures - 105 have been successful in the sense that
the bill has become law.
It has been put to the
commission that those figures do not indicate firstly
the extent of the compromises and the amendments the
particular government of the day has had to make and
secondly they do not indicate the importance or
otherwise of the bills that have been lost. I wonder
if you could just comment on those two aspects?
MR HEARMAN: The first thing I would say is that under the
existing standing orders the committee of managers
has to be unanimous and if they recommend any alteration
then those are referred to both houses and both houses
have to agree to them, so it looks as though there
has been a great deal of unanimity anyhow and in the
relatively few bills that have been put out, I think
it is well known that some of them were never intended
to be passed, they were put up for various reasons,
sometimes just simply to placate a noisy faction of
supporters, or something like that that might be
behind a government and the government has put them
forward knowing that they would not go through but
at least they tried.
DR THOMSON:

Would that be within your parliamentary experience?

MR HEARMAN: I do not think that it would be fair - - the only
government I had, when I was in parliament, was the
Hawke government and they, I think, were a very
reasonable ALP government and r do not think they did
this actually but I think it has been done and it was
common talk amongst some of the older members that
at least one very well known Labor premier used to
say "Thank God for the upper house" because he could
unload his troubles this way. It is quite well known
who it was. I think the Hawke government were a very
moderate government; I think they behaved responsibly
and I do not think they attempted to - - I think they
wanted to get the best out of the system, shall we put
it that way.
MR COMMISSIONER:
MR HEARMAN:

Has the unanimous rule always been the rule?

I am sorry?

DR THOMSON: Has the rule that the
be unanimous always been

of managers must

MR HEARMAN: I think they always have been, yes. They certainly
were all the time I was a member and I have been on
three or four conferences myself. My difficulty was,
of course, I was 18 years in the house with only nine
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on the floor~ I was speaker for nine years, so I
did not have as much experience of conferences as
possibly some other members have. Of course, some
members never go on to conferences.
MR COMMISSIONER: You first went into parliament in what year?
You have told us already. When did you first enter
parliament?
MR HEARMAN:

I went into parliament in March 1950.

MR COMMISSIONER: In the upper house, the question of the
Liberal members of the upper house attending party
meetings - had that already been established?
MR HEARMAN: Yes; that had been a practice. While.I was speaker
and the house was sitting, I always made a practice of
never attending party meetings, because I felt it
was not fair that a speaker should be in any way
present while discussions of tactics took place.
DR THOMSON: Do you know whether that rule is still followed,
or practice is followed, in the council?
MR HEARMAN:I believe so but I have no personal knowledge of
it, of. course.
MR COMMISSIONER: I will ask you another question again of
the practice in parliament. When you left the chair
for the chairman of committees to take over, did you
leave the house or did you stay in the chamber.
MR HEARMAN: I generally made a practice
altogether. On occasions - it
very happy about - the speaker
committee in order to make the
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MR HEARMAN (Continuing): - - - the numbers up, but I
stayed outside the chamber myself because there was
the odd occasion when a chairman of committees'
ruling might have been challenged and I had to make
a decision on it. I felt it far better that I
should be in a position as it were not to have
prior knowledge in a situation like that where
both
could argue their case.
MR COMMISSIONER: So you would not take part in the debate at
the committee stage
MR HEARMAN:

No , I never took part ..

MR COMMISSIONER:

- - but you might be back to vote only.

MR BEARMAN: Yes, that is true, and I did on occasions have to
deal wi~ a situation in which a chairman of committees
made a very bad decision, which was not easy.
MR COMMISSIONER: And then you would change the decision, the
bad one?
MR BEARMAN: Well, on one occasion I just simply ruled straightout against the chairman of committees and said he was
wrong; on the other occasion it was a bit more
complicated because the chairman of committees had
made a ruling which was so astonishing that the
opposition were completely taken by surprise, and he
went on to the next clause. Consequently, by the
time the bubble burst, as it were, the point-of order
had not been taken at the time it arose. On that
occasion I had to - I might add, with some embarrassment rule that as the point of order had not been taken at
the time it arose I had to support the chairman of _
committees, but I did arrange that the same situation
be set up first thing the next day when parliament
met and the correct ruling was given. I established
the precedent of how I thought it ought to have gone.
MR COMMISSIONER:

Thank you ..

Yes, Dr Thomson, I am sorry for interfering too
much ..
DR THOMSON: Not at all,
It was just drawn to my attention
that exhibit
, the conference
managers
indicates on page 3 that the unanimous rule was
adopted in October 1924 on
adoption of amendments
to the council.
MR COMMISSIONER:
DR THOMSON:
RB
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on the

of page 3.

"I think a more important change would be
to allow the committee of managers as
provided in the joint standing orders to
reach a majority decision."
You go on and suggest a five to one majority.
you just
to elaborate on that?

would

MR BEARMAN: While, of course, all dealings .within the committee
are supposed to be completely confidential - "I mean
a committee of managers - there is not much doubt,
I think most members of parli~~ent can say, there
is a fair knowledge of what does go on and some members
are even sufficiently ill-advised to say beforehand
what line they intend to take. There was one rather
notorious occasion when a certain member said, "Well,
I don't want this bill. I'm going to have a sleep
here and when you fellows have agreed with me you can
wake me up", and the bill was lost. That was a case
of one man frustrating the whole of parliament, because
as a matter of fact both parties and all sides of
parliament wanted that legislation, but there were
some amendments suggested. Now, the proof of the
pudding is in the eating; the next year it went
through without any argument. That, I think, is a
complete abuse of the powers of a member of that
committee, and in case anybody is inclined to assume
who I have in mind, I do not propose to name him or
his party but I will say he was not a member of the
ALP. I do not want to be thought to be biased in
this matter. I think this is quite an improper abuse
of powers and I think that this amendment would
prevent that sort of thing happening, because he could
have gone to sleep and the rest of them could 'have
worked it out.
DR THOMSON: Yes. Are there any other proposals you would
suggest with regard to a conference of managers?
MR BEARMAN: No, I think that is has worked very satisfactorily
really. I have sat on them, I know they vary a bit
according to the personnel concerned, but by and
large I think the house seems to have accepted the
compromise on
many occasions. In a great many
cases, of course - - -
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MR BEARMAN (Continuing): - - many cases,
course,
are only relatively minor - not always,
of course, but in a great many cases they are
relatively minor - and, of course, the upper house
can only request an amendment to a money bill, they
cannot make an amendment. If the lower house does
not accept the request, then
course they get back
to the old question that they either accept the bill
or they throw it out complete, and that has never
happened
the upper house. I mean, there have been
requests and, as I say, they did make an amendment to
a money bill which I think was beyond their
competence@ I think there are two other speakers who
over the years have given similar rulings - speaker
Walker was one of them and I cannot think who the
other one was. The upper house is not the supreme
house that a lot
people seem to think it is@ It
cannot initiate bills involving a charge on the
Crown, for instance.
DR THOMSON: Just before we get onto that question of money
bills, can I just pursue the conference of managers
for a moment longer? To implement your suggestion
for a five to one majority, you indicate that this
alteration would only require an amendment to the joint
standing orders of both houses of parliament.
MR BEARMAN:

That is right.

DR THOMSON: If this commission were so minded to recommend,
would you be of the view that such a recommendation and I do not pose this question in a legal sense would be interfering with the internal proceedings of
parliament?

rom HEARMAN: I think you are asking me to express an opinion
here.
DR THOMSON:

Yes, just a practical opinion.

rom HEARMAN: I think some people could possibly regard the whole
of the proceedings of this commission as being something of an affront to parliament because they are
attempting to dabble in something which is
essentially parliament's business, but speaking in
sort of a hypothetical sense, I suppose, I think as
a member of parliament if that suggestion were put
to me by a Royal Commissioner or by anybody else I
think I would try and consider it on its merits, and
I
that there would be - I have reason to believe
that
would
- some fairly widespread support
for this submission, because I have discussed it with
people, and I think there are some other indications
before this commission that this might be the case.
J.M", BEARMAN

6.12.84

214
DR THOMSON: Yes, but in just your own personal view, would
such a recommendation - putting aside other arguments,
just on this one point, the recommendation with
to the houses, the council1s standing orders - be an
intrusion into the proceedings of parliament?
MR HEARMAN: I think in view of the stand that the president of
the legislative council has taken it probably would
be regarded in that light, but whether it would be
terribly prejudicial or not I do not know. I still
think that the thing might be considered on its
merits, including by the legislative council.
DR THOMSON: On the question of conferences of managers, at this staqe
I have not got any further questions before I move
to the next matter.
MR COMMISSIONER: Neither have I. I think we have done very
well with that. Thank you.
DR THOMSON: Can I move then to what I might call your second
proposal, and that is at the foot of page 2 of your
first submission? You say there:
"I suggest that in the event of a government being sent to the electorate
because •••• (reads) •••• face electors
either in part or as a whole."
I am wondering, firstly, if you have firmed up as to
whether it should be the whole of the councilor just
a part of the council.
MR HEARMAN: My own personal preference there would be that the
whole of the council would go, but I realise that all
members of the legislative council might not agree
with that - - -
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MR HEARMAN (Continuing): - - - with that but the thought
behind that
that it is a very serious decision
to send a government to the electorate and I do not
think the people that do that should be at least
completely absolved from facing the electorate
themselves. Of course the great difficulty you have
here is the reconciliation between the House of
Lords and our elected upper houses, but of course
the House of Lords, I think, have always behaved
very responsibly in these matters and that is why
we have so many ~our peers in the House of Lords
now.
DR THOMSON: I will just ask you on that proposal whether you
would make that proposal - that the council be
dissolved as a whole and go to the electorate?
MR HEARMAN:

Ye$ •

DR THOMSON: Would you have that dissolution before or after
the supply bill was through? What I am saying - if I
can just make myself clear - is whether you would be
suggesting a House of Lords type solution~ that is
the supply bill or the appropriation bill become law
and tnen there be this dissolution, or would you say
there should be funds for the government to carryon
during the election, there is an election and then
subsequently the bill to - MR HEARMAN: I think that is the usage that has been built up
over the years. I think it is a desirable one.
In
other words, it enables the electorate then to
determine the matter finally on its merits and where
there have been occasions that this has happened in
Australia, and other disputes between the two houses
in Australia, the record generally shows that the
electorates tend to support the upper house in the
subsequent election.
I do not think this is because
the upper house necessarily has any more wisdom than
the lower house, collectively or individually; it is
simply that they have had longer to look at the
legislation and longer to gauge public reaction and
they do not hold up supply unless they think they
are going to win.
It is as simple as that; it is
not a matter of wisdom.
It is a matter of, I suppose,
politics.
MR COMMISSIONER: As far as the supply bills are concerned, in
all the time that you were in parliament was the
supply bill introduced in the f
half of the year?
MR HEARMAN: The supply bill was normally introduced - - we used
to have one session then the supply bill - - there was
a supplementary supply bill just granting additional
supply almost as soon as parliament met but that was
fairly a machinery bill.
AW
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MR COMMISSIONER: Perhaps I can put the question differently:
in your experience in parliament, did parliament
ever not meet in the first half of the year?
MR HEARMAN:

Yes.

MR COMMISSIONER: In that event,
parliament met - - I think it used
to meet in July or late July?
MR HEARMAN:

Yes.

MR COMMISSIONER: So supply for the first two months of the
year was provided without any appropriation bill?
MR HEARMAN: There was generally an appropriation bill right at
the end when parliament rose just before Christmas,
which was supposed to carry the government through·
until the house met again, but frequently it did not
and it was then - I think the term was used - warrants
from the government. This was SUbsequently, of course
MR COMMISSIONER: Yes; I was leading up to that. Could Mr
Hearman help us on the question of the section of the
Audit Act, that section 31?
DR THOMSON: Yes. Perhaps we could show that to Mr Hearman?
Do you have a copy there, sir?
.MR HEARMAN:

Section 31.

Yes, that is right.

MR COMMISSIONER: It is the disjunctive "or", which is the
question that is being raised.
r1R HEARMAN: Yes, that is right. When they run out of supply
they ask the government for more.
MR COMMISSIONER:

That is right.

How do you interpret that?

MR HEARMAN: That, I think, is the way it is done.
the practice -

-

MR COMMISSIONER:

It has been

It is without an appropriation?

MR HEARMAN: No; I think subsequently they used to pass an
appropriation bill that ratified it~ because that was
one of the early - - -
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MR HEARMAN (Continuing): - - -

the early
that used to
go through parliament. After all , everything that
parliament does has to be rati
,approved,by
the Governor or the Queen's representative. That is
what it amounts to, even if it is not the Governor it
is the chief justice or somebody acting and, of course,
we have always gone through the old procedures of
presenting the address and reply and so on. The
speaker and the president of the council actually
attend at Government House and present the reply.

MR

CO~MISSIONER:

Do you wish to pursue that?

D~

THOMSON: Just on that point, if I could, in your experience
there has never been any suggestion that one could
obtain moneys by the Governor's warrant and not an
appropriation bill if you read the word "or" not as
a conjunctive but as a disjunctive; that is, if the
government did not get supply through one of the
houses, it could ask the Governor for a warrant.

MR HEARMAN: I think this would be possible, but it would be up
to the governor . then to decide whether he would
allow it. I think this is what does happen when
the supply is held up, but I would emphasise that we
havenever had this experience in Western Australia.
I think what would happen there is that the supply bill
would be - - For instance, in 1975 in the federal house
I think what happened there was that the supply bill
was held up inthe upper house. I think they refused to
pass it, if I remember rightly. I do not think they
actually through it out but the¥ refused to pass it.
Then the Governor-General in that·case did sanction
sufficient supply for the subsequent election to be
held.
DR THOMSON: Whatever the precise factual situation in 1975,
in your experience there has never been a suggestion
that the Governor here should just issue a warrant
for a long period of time to cover supply.
MR HEARMAN:

Yes, he can do.

DR THOMSON: He can do but it has never been a suggestion that
he should do it, has it?

MR BEARMAN: No, but I do not think you should attempt to put
any restrictions on the Governor in this matter.
MR COMMISSIONER:

In practice it has happened but only in
circumstances where there has been a temporary tied-over
and there has been no refusal.
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HEARMAN: I have never heard of a refusal, no. I have never
heard of a refusal. There are cases, of course,
where the Governor has - not in this stage again, but
I think in New South Wales when, I think, Mr Lang was
Premier - - The?Governor then took some action because
?
he felt the Gov~rnor had acted illegally. So the
(on tape)
Governor still does retain control, as it were.
MR

MR THOMSON: Could I just direct your attention, if we are
finished with the Audit Act, to section 46 of the
Constitution Acts Amendment Act? I think you may
have a copy.
MR HEARMAN:

Section 46; I think I remember this one, yes.

MR THOMSON:

In particular section 46(6).

MR HEARMAN:

Yes, that is right; I know this one.

MR THOMSON: Perhaps you could just tell us what in your op i.n i.on
is "ordinary annual services for government" firstly
and secondly, whether anyone in your experience has
challenged a bill because it. appropriated something
other than for the ordinary annual services of
government in the same bill as the bill appropriating.
MR HEARMAN: Someone has been reading Hansard, have they?
Yes. I think that is written into the Constitution
Act. I always have a profound respect for the
people who drew up the constitution and I think really
what it is doing there is incorporating it as a
sta~ding order in the House of Commo~s - - -
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MR BEARMAN (Continuing): - - - House
Commons
at one
stage a naughty practice developed in the House of
Commons in which if you wanted to put an unpopular
taxing bill through you tacked it onto the end of
another bill that was going to be popular, and so
the House of Commons was confronted with, on the one
hand, passing popular legislation and accepting the
unpopular tax, or alternatively throwing out the
popular legislation in order to throw out the tax.
I think this is a very sound principle, that a taxing
bill or anything that appropriates money really, which
a taxing bill, should contain simply just the
taxing measure and nothing else.
Where I came into conflict with this was in
about 1962 or 1963 - I am not sure of the date. They
passed a bill that set up the MRPA, the Metropolitan
Regional Planning Authority, and they provided in this
bill for taxes to be raised in order to finance the
authority, and they also put the amount of tax in as
well. The Honourable John Tonkin, who was then
deputy leader of the opposition, took the point - I
think he was deputy leader at the time 7 he was the man
who took the point anyhow - that section 46 had been
contravened, and I ruled in his favour on the ground
that this was not a fair question to put to parliament.
Most of them, I think, wanted the MRPA set up but there
could have been some argument as to whether the tax
was enough, or too much, or whatever, or even necessary,
should it have been funded from some other means? I
took the view that it did contravene section 46 and
the government sulked for about six weeks, I think,
told me that they were losing quarter of a million
pounds and so on, but I stuck to my guns. The
solution was very simple. They simply had to reintroduce
another bill which left the amount of tax out, and then
they had to bring in a separate bill to fix the amount
of tax, so that they could have an argument about the
amount of tax without compromising the bill in any
way. This is what happened.
DR THOMSON: Has that type of argument ever occurred about
sub-section (6)1 I can see sub-section (7), but
sub-section (6)1
MR BEARMAN:

Yes, well, it was all involved.

DR THOMSON:

It was the same?

MR HEARMAN: It was one and the same, you see.
you put
any authority to appropriate money in any way, whether
it be tax or anything else - this was a tax as a
matter of fact that they sent out to impose
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6.12.84

220
MR COMMISSIONER: Has any query or
the meaning of "the ordinary
government"?

to

MR HEARMAN: Yes, well, of course, there again it has got to be
a straight-out bill dealing with that particular
subject and not tacked on to something else.
MR COMMISSIONER: How does one determine what are the ordinary
annual services? New projects, for example - can
they be included in an appropriation bill with
moneys - MR HEARMAN: I think that they would, but I think that the
point of order would have to be raised and the speaker
would have to give a ruling.
DR THOMSON:

And has that occurred?

MR HEARMAN: Not to my knowledge? but I think there is probably
a good deal of usage and precedent involved here, and
that no doubt would guide speakers in any ruling
they gave.
DR THOMSON: And the speaker's rulings, or the president's
rulings in the council, are they pUblished at all in
this state?
MR HEARMAN:

They are in Hansard.

DR THOMSON:

They are just in Hansard?

MR HEARMAN:

Yes.

DR THOMSON: They are not in a separate volume, a nice little
book or-MR BEARMAN: No. The only thing about it, of course, is that
if you are a smart speaker you do not give your
reasons for your ruling, you give the ruling. I could
tell a story about that with Lord Dunrossell.
DR THOMSON:

I have nothing further about that supply question.

MR COMMISSIONER: I wonder if you could give us your views on
sub-section (9)?
MR HEARMAN:

Sub-section (9)1

MR COMMISSIONER:
it?

It may have come in after you retired - or did

MR HEARMAN: No, I do not think so. I think that was there
when I was there, and I think what that does simply
is that if a bill has been passed - - RB
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MR HEARMAN (Continuing): - - - been
which includes a
provision to appropriate money, the bill itself
will stand but the authority to appropriate money
the part that is invalidated, not the whole bill.
MR COMMISSIONER: It has been suggested to us that one of
the consequences of sub-section (9) is to give the
council an impression that it has a greater degree
of control over money bills than it might otherwise
have had.
MR HEARMAN: I cannot see how that will be the case at all
because this is the Constitution Act and it will
have to be interpreted in a court. I think the
general practice has been that the bill stands but
the money raising side of it is out, so if that bill
I referred to - the MRPA bill - had been passed the
MRPA and everything would have been set up but there
would have been no provision to fund them.
DR THOMSON: Could I just take you to a final aspect of your
submission and this really is touched upon on page
2 of your first submission and the penultimate
paragraph where you say "It could be fairly said
that the legislative council should be judged on the
number of worthwhile amendments it has made to bills,
the moderation it has at times insisted on and the
chances it has provided for"the electorate to have
a second and longer look at proposed legislation.
Also in your second SUbmission, which was a letter
of 12th November, I think you developed that theme
a little bit and you forwarded to the commission a
speech by the Honourable Ian Metcalf in which he
indicated the role of the council as a house of review
and towards the end of his speech outlined some
possibilities of council becoming independent, more
independent that is, within the parties.
1t

MR HEARMAN:

Yes.

DR THOMSON: Could we have your views on that aspect of the
council and its functions?
MR HEARMAN: The question of whether they should become more
independent?
DR THOMSON: Firstly, the question of their role and function
as a house of review, having a second look, and combined
with that the question of their independence.
MR HEARMAN: I think that the council have been very worthwhile
in this respect, inasmuch as much legislation has been
amended in the upper house and in many cases the
assembly has accepted the amendments without any
question. For instance, they have corrected drafting
mistakes, for a start, which is quite important.
After all, one of the limitations of the lawer house,
or any house, is that you have a lot of so-called laymen
AW
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wording what will pass into law. Quite frankly,
they are not very expert at this and sometimes
lawyers themselves do not even agree either on
just what was meant.
It is often the case, of
course, that parliament does pass legislation
through both houses which the law sUbsequently
decides did not mean what they thought it meant
at all and I think the upper houses are a bit
of a safeguard here and I think on many many
occasions have tidied the situation up that has
been perhaps rather overlooked in the lower
house or perhaps never recognised in the lower
house. You do get all sorts of mistakes made
at times.
I can recall one which occurred as a
matter of fact after I left parliament but
nonetheless - - it was an amendment to the Mining
Act which was what might be termed a government
bill or departmental bill, that was something that
the Mines Department wanted and nobody really
wanted to argue about it very much. The Mines
Department had forgotten - - they knew we had an
important iron ore industry and gold-mining
industry but they had forgotten all about the
coal-mining industry and so they brought in
legislation amending the Mining Act which completely
neglected the coal industry and it was not until
after it had gone through the lower house that this
was discovered.
I played a small part in seeing
that the interests of the colliery miners were taken
into account because quite frankly it made the
coal mines completely unworkable and this was not
the intention of the lower house - - -
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MR HEARMAN (Continuing): - - - lower house but it was the
fact that it did not just pass through the lower
house, otherwise it could virtually, in effect,
have shut down the coal mining industry. That was
not wanted. Fortunately somebody in Collie knew
me and said, "Can you do anything about this?" and
I got in touch with one or two people and the
amendments were put in in the upper house and
accepted very willingly by the lower house. So I
think that the upper house has a very real role
to play; apart from the fact that any legislation
that is introduced in the lower house - and it makes
no difference really which house it is introduced in
The public does not know what has happened until
the second reading stage of debate and it does give
the
s and the public generally time to find out
what the government is proposing and to express opinions,
give an opportunity for amendments to be made and
factors to .be taken into account which the government
may not have ·realised were important. It is this
second look at the legislation ~hat provides a lot
of this and this is .particularly in bills that
deal with rural matters where ~the reaction is much
slower, because it may only be dealing with one
relatively small section of a rural industry and
the reaction is much slower. The upper house does
provide the opportunity for the second look, which
I think is very, very important, particularly in
a state the size of Western Australiawhiqh is
comparable to the size of free europe, I think. On
something that is going to affect the people on the
Ord River it is not easy for them always to get the
message through when they only have about two members
to speak for them anyhow - three. There are about SO-odd
now.
DR THOMSON: I am aware that I am trespassing on your time
but I would like to ask one general question. A
number of suggestions have been put to the commission
as to how to resolve deadlock or disagreements - call
them what you may - such as a joint sitting, a
referendum, a procedure where the bill, if it is
rejected or amendments disagreed with, simply passes
the assembly and goes to the government. I take it
from your submission that you have considered all
of those and come to the conclusion that the position,
as you set it out, is the best and most tenable position.
MR HEARMAN: I think it
rather difficult to say that I have
suggested the best possible; in fact I have suggested
some alterations but I believe it would be - - In
our circumstances we have to make our own system of
parliamentary democracy fit our own state and I
RK
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believe in this particular situation that the
present system has worked very satisfactorily in
the past - every government has always said they
have done a good job anyhGw - and I believe by and
large they have.
I do not think it is the system
of government that is so much at fault.
I today
am critical of the way the system is being worked
and abused and I think if you have good men in
parliament the system works very satisfacrorily
but if you have not got good men in parliament
no system will work satisfactorily. I think this
is the issue that has got to be stressed. I know
it is not a popular one but I do believe that the
public are becoming a little bit concerned about
the way parliament is being conducted and I think
if we are to make alterations of any kind at all
the situation must be created in which there is
goodwill in parliament and sound decisions can be
made on their merits and the personalities and those
sorts of things dropped out of it. After all, there
is history of this in the past and as a matter of
-fact Western Australia, I believe, could be
very proud of some of the things that have been done,
by goodwill,. which-I do not think could be done
today. Two instances I would quote, one of which
I was directly involved in myself inasmuch as we
closed - and when I say "we" closed, I refer to
parliament - 800 miles of railway line in this state
and that was done by the Hawke government - - -
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MR HEARMAN (Continuing): - - - the
government, and it was
only made possible because there was a mutual respect
and goodwill between the Premier, Mr Hawke, and the
leader of the opposition, Sir Ross McLarty, and if
they had not trusted one another and if there had not
been mutual
that just could not have happened@
As a matter
r I was talking to John Tonkin only
a
or two about this and he agreed that that
sort of thing just could not have been done todayv
however necessary it was for the state to do it.
There
another case which goes back before my
time, which I would mention and is fair enough to put
on
, and that was when in 1933 the Collier
government was
and the Mitchell government
was put out of office. The then Premier, Mr Collier,
was very concerned about the fact that Sir James had
lost his seat and while he did not in any way complain
about the fact that the ALP had opposed him, he did
take steps to see that Sir James Mitchell was looked
after. He appointed him Lieutenant-Governor. That
was, I think, a very gentlemanly gesture. I might
add that he had some trouble with his own party in
the matter but, never mind, he did it and Sir James
was Lieutenant-Governor and subsequently Governor for
a good many years.
DR THOMSON:

Thank you,
I

MR

have no

Mr

Bearman @

furthe~

questions, sir.

COMMISSIONER: Baye you anything you would like to add,
Mr Hearman?'

MR BEARMAN: No, there is nothing I would - - I have tried to
keep within the terms, relevant to the terms of
reference, but I have perhaps transgressed a bit
when I have talked about the way parliament is
being conducted. I think that this is important;
it is not directly relevant. I am very sorry to see
that very recently they have cut out the need for
Hansard to record some of the interjections in
parliament@ I regret this because Hansard should
be a correct record of what takes place and if you
are going to place any sort of a censorship on it,
however well intentioned it might be - and I am not
trying to reflect on the present
and suggest
that he is behaving, shall we say, improperly in any
way - I think he is merely considering the Hansard
staff because the. work on them is just overwhelming.
I do regret
it
been seen
to take
this step and I think it is a reflection on parliament
itself that it should be necessary. I mentioned
, I think, for instance - - I do not think
RB

131

J.M. HEARMAN

6.12.84

22f)
I mentioned it in this commission but I think I
mentioned in conversation with Mr Thompson that there
was a good deal of misunderstanding about parliamentary
privilege. A lot of people seem to think that in
parliament you can call anybody anything and say
anything you like, but in point of fact you cannot.
Privilege only applies to a parliamentary proceeding.
I did use the illustration of Mr Thompson - I do not
know whether I am abusing the courtesies I have been
shown or not in saying this, but if we were discussing,
say, a land agents bill and you were speaking in that
particular debate and you thought a certain wellknown land agent was a rogue or something like that,
you would be quite entitled to say so and, under the
cover of parliamentary privilege nothing could be
done about you. If, on the other hand, you made an
interjection which was completely irrelevant as far
as the proceeding in parliament, as far as the bill before
parliament was concerned, and which was objectionable
then that is not privileged.
You cannot say, "Well,
what would you know about it? You've got a couple
of offices up the top of Mount Street" or something.
That is not related to the proceeding in parliament
and it would be actionable just as much as if it
was said in the street. This is not generally
unde,rstood and I wish it were more widely understood.
If one reflects on some of the things that have
been said in both state and federal parliament
DR THOMSON:

There would be a lot of defamation actions?

MR BEARMAN:

I think there would be.

DR THOMSON: Mr Hearman has indicated to me, sir, that he does
not want you to request a certificate as to costs.
MR

COMMISSIONER:

What of the expenses of his coming and going?

DR THOMSON: Again, sir, he indicated that he did not want
to do so, but you might want to put the matter
MR

COMMISSIONER:

MR

HEARMAN:

MR

COMMISSIONER: The expenses for you coming down and going back
and attending to
evidence.

I

It is up to Mr Hearman to ask for it.

beg your pardon?

HEARMAN: Yes, well, I never expected to
any
expenses and I have been quite happy to come here
without any remuneration of any kind. It is up to the
commission.
MR
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see

your
you ..

MIt BEARMAN:
MIt

we

All right.

COMMISSIONER: Thank you very much
your submissions and
thank you very much for your attendance ..

DR TBOMSON:

I might just add, Mr Bearman, you have a copy
that were tendered to the commissions

MR BEARMAN:

Yes e

DR THOMSON: If in the coming weeks you wish to read them and
comment and corr~ct them we would be pleased to
receive your comments.
Good. All right, I am quite happy to do that e I
think I did mention that if you want some definition
of ildeadlock"

MIt BEARMAN:

MIt

COMMISSIONER:

Thank you

much.

WITNESS WITHDREW
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29 Avonmore Terrace
Cottesloe
6011
30 November 1984

Rod Wahl Esq
Executive Officer
Royal Commission into ParI iamentary Deadlocks
level 7
Central law Courts Building
30 St George's Terrace
Perth
6000

Dear Sir
submission on WA ParI iamenta

Deadlocks

I write as a private citizen and as a medical practitioner of 28 years
experience - including experience of I iving and working overseas (5 years
in the United Kingdom, 1 year in the United States and 6 months in Holland).
From 1979 to the present, I have represented the Royal Australasian College
of Physicians and the Endocrine Society of Austral ia on the Austral ian Council
on Smoking and Health. However, time and circumstances have not permitted
me to obtain the approval of my submission from either of my two parent bodies.
The 91 year-domina~ion of the WA legislative Council by conservative parties'
with gerrymandered boundaries is the root cause of the establ isnment of your
Royal Commission. The conservative dominanci has in performance been unrelated
to a review role (passing al I liberal Party legislation in recent years and
blocking many non-liberal bills) and unrelated, in many instances to a need
to represent country voters (as in two recent bills to ban tobacco advertising,
where urban/rural issues were irrelevant - tobacco being unselective in its
destructive powers).. I have personally been enraged by the rejection by the
Upper House of five vital bills - the November 1982 Smoking and Tobacco Products
Advertisements Bill; the October 1983 Tobacco (Promotion and Sale) Bill; the
November 1983 legislation regarding publ ic disclosure of financial interests;
the November 1983 Resolution of Deadlocks bill and the November 1984 Acts
Amendment (Fair representation) Bil I aimed at reforming both Houses and including
provision for a referendum ( see appendix 1 dated 2.11.84 publ ished in part in
the Subiaco Post).
A.

deadlocks? - the answer
s a
a
ng tobacco
me to distrust democracy, as currently
practiced in WA, as a means of ensuring the passage of vital publ i c health
legislation. As a glaring example of my mistrust, I wish to study in some
detail the factors which led to the rejection by the Upper House in 1982 and
1983 of legislation proposing bans on tobacco promotion. I submit appendix
2 in support of my observations (a letter to the ~ubiaco Post dated 14.10.83).
This legislation on three occasions was passed by the legislative Assembly
by a clear majority - once under a liberal government (in November 1982) and
twice under a labor government (October and November 1983). Some factors
leading to the rejection of these bills are set out below:
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(1)

Publ ic health legislation has through history, frequently been
unpopular with a poorly informed publ ic. Only fully informed
pa r l i arnen t a r lan s , un i f l uenced by commercial issues and under no
pol itical pressure from their party's hierarchy can be expected
to vote correctly on such issues.

(2)

Indirect pressure on parI iamentarians by vested interests - in 1982
and 1983 there was clear evidence of tobacco industry pressure on
organisations with leverage on pol iticians

(3)

(a)

newspapers directly - related to publ isher~concerns about
potential loss of advertising revenue,

(b)

large newspapers influencing smaller local newspapers to influence
local pol i t l c lan s . In 1982 John Slee, the then Editor of the
South Perth Times publ ished the details of an attempt by a senior
executive of The Sunday Times to persuade Mr SLee to urge
Mr Bill Grayden, the Liberal member for South Perth, to drop his
support for the Dr Tom Dadour anti-tobacco advertising bill,

(c)

the advertising industry - has shown itself (with few notable
exceptions) to be slaves of the industries which feed them especially the tobacco and I iquor industries.

(d)

sporting bodies - especially the "big business" sports (cricket,
tennis, football, horse-racing) whose administrators have had their
collectiveconsciencessuppressed by the lure of tobacco money.

Direct pressure on pa r l larnen t a r lans by the tobacco industry - evidence
for this is, for obvious reasons, not plentiful and must because of
1ibel laws, be presented with cautious phraseology.
(a)

Dr Tom Dadour's statement in the Legislative Assembly 12.10.83
reo bribes offered by the Tobacco Lobby (actually AMATIL) if he
dropped his bill. (see appendix 1, Hansard page 2964,. and
lithe West Austral ian" of 13.10.84)

(b)

Dr Dadour's evidence, also in Hansard, suggesting 1 inks between
the Tobacco Lobby and another Liberal MLA in 1982, Mr T Herzfeld

(c)

The refusal of Hon R J Will iams MLC in September and October of
1983 to meet with, speak by phone with, or answer correspondence
from two of his constituents in relation to the 1983 legislation namely Dr H R Elphick CBE representing the Austral ian Medical
Association (WA) and myself, representing the Royal Australasian
College of Physicians. I enclose append i x 3, a letter to
Mr Will iams dated 26 September 1983 requesting an inter~iew which remains unanswered at present. His parI iamentary secretary
told me by phone in early September 1983 that he was seeing neither
side of the argument so that he could remain impartial. We were
surprised therefore to observe that he led the attack on the bill
in the Upper House on 19 and 20 October 1983; was seen entering
a room in ParI iament with an AMATll representative (Mr Duncan
Fairweather) during the dinner break in the middle of his speech
on the 19 October (see the Subiaco Post page 1 pub l i shed 6.12.83).
During his speech on 19.10.83 he quote extensively from data
provided by another member of the tobacco/advertising lobby,
Mr Glen Smith. Mr Will iams, a former chairman of the Alcohol and
Drug Authority 1974-77 had, in October 1982 met with Dr Elphick,
Dr A W Musk representing the Thoracic Society, Mr Tony Hill, of
Christchurch Grammar School representing the Independent Schools
Association, and myself - and had declared his support for the
Dadour bill, his complete agreement with the evidence against tobacco
and his preparedness to present the bi 11 in the Upper House .
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His change of heart remains unexplained. His views, stated in
Hansard, on the non-toxicity of tobacco and the very reasonable
motives of the tobacco industry will provide wry amusement for
future generations of health workers.
(d)

On the Federal scene, the tobacco indust ry 1 s relations with pol itlcs
are highl ighted by the dual roles of Sir Robert Crichton-6rown chairman of Rothmans (Austral ia) and Treasurer of the Liberal Party
of Austral ia. His speech to the Austral ian Liberal Convention
in 1980 seems to have been the main reason why the Convention
dropped a strong resolution of the Victorian Branch of the Liberal
Party to adopt a ban on all forms of tobacco promotion-.
On the Federal scene, the Labor Par tv I s relations with the tobacco
industry are also under some suspicion - as shown by the publ ication
in the Melbourne Age of 20 July 1983 of the ASIO tapping of a
conversation between David Combe and Richard Whitington concerning
the results of the April 1983 Health Ministers' Conference.
Whitington, a Sydney-based business consultant reportedly said to
Combe IIAMATIL has got every reason to be very "happy ... Their Chairman ••.. rang me and said ask McMullan to drop in and see me next
time in Sydneyll. The same Combe tapes clarified the determined
position of WAls Health Minister, Mr Barry Hodge, on the tobacco
advertising issue.

(4)

B.

Pressure on pol iticians by their party hierarchy.
(a)

Dr Dadour - Hansard 12.10.83, page 2964 "t hen we got a free vote that was the greatest joke of all time! II

(b)

Hon R J Wil Iiams MlC informed Dr Elphick and myself, on 2.11.82
that he had been advised by members of his party that if he
supported the Dadour legislation in the Upper House, he might
never achieve cabinet rank in the Liberal Party.

(c)

Hon Tom McNeil MLC a National Party member told me by telephone
on or about 24.10.83 that Hon I G Medcalf had asked him to oppose
the 1983 Tobacco bill by saying IIwe must stick together over this
issue ll • Mr McNeil told me he had reminded Mr Medcalf that he
(McNeil) was not a member of the opposition coal ition and would
vote according to his own conscience.

Meehan isms

for reso Iv i

I am not qual ified to comment on this issue, but enclose some brief laymanls
comments.
(1)

Conference of managers - an

(2)

Further Government legislation to modify the Upper House - will again
be doomed to failure. The November 1984 legislation was extremely
generous to the conservative parties, with country votes worth almost
twice as much as city votes, and a provision for a referendum - and
yet was rejected.

(3)

A referendum - is presumably not possible following the Legislative
Council IS rejection of the Resolution of Deadlocks bill in 1983. If
a referendum on reform of the Upper House were possible, it may wei 1
fail - in view of the apparent press or publ ic apathy to Upper House
reform (as shown by the small number of letters publ ished in local
newspapers after the latest reform bill was thrown out on 8 November) .

exercise in democratic futil ity.
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The tobacco industry and perhaps other vested interests with tragic
health records know that their days are numbered in WA if Upper House
reform occurred - and would invest heavily in a no vote (as they did
in both recent tobacco advertising bills and as they did in Cal ifornia1s
recent proposition 5 legislation).
(4)

Federal legislation (as announced by the Austral ian Democrats on
9 November 1984) to ensure one vote one value. Although the concept
of WA's constitution being rewritten by an act of the Austral ian Parl iament
would be anathema to many West Austral ians, it seems that this is the
most 1 ikely path to success.

I would be happy to appear in person before your Commission.
Yours faithfully

I~~~~~
Dr D H Gutteridge MB FRACP
Endocrinologist
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The Editor
Subiaco Post
Keightley Road
Subiaco
6008

6011

2 November, 1984.

Dear Sir,
Re:

House Reform.

It seems clear that the entr-enched Liberal
yet again, to throw out another vital piece
to reform both houses, especially the Upper
ruled continuously for 91 years in defiance

opposition in the Upper House are poised,
of legislation - the ACTS M,~~~NT BILL
House where the conservative parties have
of democracy.

I have observed with increasing revulsion the Upper House Liberal/NCP members' arrogance
in destroying a number of pieces of legislation,' for apparently selfish reasons. On
three occasions they have rejected Bills to ban tobacco advertising in vIA - Bills which
have passed the Legislative Assembly by a clear majority - in November 1982 under a
Liberal government and in October and November 1983 under' a Labor government. Dr. Tom
Dadour has stated in parliament in October 1983 that in 1982 he was approached by the
Tobacco Lobby and offered the services of a public relations officer, and free advertisinc
for the 1983 State elections if he withdrew his Bill to ban tobacco advertising in WA.
It should be noted that the current Treasurer of the Liberal Party of Australia,
Sir Robert Crichton-Brown, happens also to be the Chairman of Rothmans (Australia) Ltd
in Sydney. It is also noted that opposition MLC' s in December 1983 threw out a ooverrrnenr
Bill requiring members of parliament to publicly disclose their financial interests.
The current state Bill for electoral reform is the second such Bill presented to the
Upper House by the Burke government - the first having been thrown out by the aforesaid
gentlemen in November 1983. The current Bill is much kinder to the conservative parties
- provincial representation for the Upper House will be preserved, thouqh modified so
that country votes will be worth almost twice as much as city votes. Cur-rent.Ly 1 vote
in Leonora is worth 12 votes in Morley!
The Bill also provides for a referendum before
the proposed changes are instituted.
To the present undemocratic self-perpetuating oligarchy in the Upper House I can only
repeat Oliver Cromwell's angry words to the Long Parliament of Eno.Land in 1654 "you
have sat too long here for any good you have been doing. Depart, I say, and let us
have done with you. In the name of God, go!"
Yours faithfully,

D.H.

Sir Charles Gairdner Eospital
r-ledlar.ds lilA
5009
The Editor
Subiaco Post
Keightley Road
Subiaco
I'IA
6008

14th OCtober, 1953.

Dear Sir,
Tobacco.
CUr conqratulations on your spirited reporting of the vital a~ti-tobacco
le9islation '",hich has just been passed, for the second ti~e by tr.e Legisla:i~./e
~5serrbly and is currently before the Legislative Council, for the second
ti~e in 12 rronths.
:,.:e hear t i Iy ccrrrnend you also on your long-standing refusal to advertise
tobacco products, on rror-al <;:roL.......ds. Your newspaper is one of a distinguis:-.:d
oroup of publications in this altruistic approach - includin<;: the Sunday
independent, the Fr~antle Gazette, Choice (rragazine of the Australian
Consu~er's .~sociation, the Readers Digest, national C~c9raphic, C~d EOU3ekeeping, The Ne':1 Yorker and the ';:ashin<;:ton r':onthly, to nare a fe:1.
The Tobacco (P~tion and Sale) Bill 1933 is a long overdue State c0rr?l=.~en:
to the Ban on Cigarette adver-tii s inc in the ~lectronic rl:edia, passed by the
Liberal majority in the Federal Parlier-.ent in 1976, ~ith barely a subs~Jent
':ihirrf::er frem the Tobacco Industry and their friends.
THE PROBLEM - is death, disease, economics and addiction - starting in teenaqers.
Tobacco caused deaths in Aust.r-al.La in 1930 were 16,169 (CClTri.or:r"iealth Depar:r..ent
of Health) - 3~ tirres the arnual average rrortality iR the Australian ~rr..ed
Forces due to enemy action in ti:orld Illar II. Enemy coverrrrencs vere not
permitted to advertise either their allure, or their a~ition_at that tL7.e.
In 1979/1980 the arnual economic cost to the Australian taxpayer, for the
havoc wrouqht; by tobacco, ':las S928 million. The Tobacco Indus t ry has adau :c:ed
spending 525 million p.a. in Australia on tobacco advertising; its latest
claim is 57 million p . a. in IdA alone. federal and State Coverrirtent.s corbined
have never approached spending 51 million p.a. on anti-s~king eaJcation.
Under the previous ~~ C-overr~ent in 1982, a~ application by the ~ealth Ecu=ation unit for a rner'e S100. 000 for an anti-srr.ckir.g ccr.;Jai<;:n '::as cerued .
Assurr~ng that the Tobacco Industry currently spends at least S35 million
p.a. on advertising, the only alternative to a total ban is the spending
of an equivalent arOL.......t on a rredi a-based educat.i.on carpeicn . But '.. :e ask
- in these t irres , should 570 pIus million of a'ly't:cey's rrcney be spent erriual Ly .
push rnq and oppos i nc prcrzot i.on of a ccrrpour-d '.·;hlCh is cancer-cus at ani' level
of consumption?
SOLUTION - is clear, and has been reccrrmended 'oy every Uatic:<al and Ir.::::r-body ':;ho has exaruried tr.e crool ern. T.".e solution mcludes
excise increases, public education, especially for ycuth ar.d total bans on
pr-crrotri.on - all vi tal parts of the ';fA C-overnrr.ent' s prccr-arrte . T:~e
:eness of these measures has been clearly derror.strated in f:or";ay, S'...eden ,
finland and other co~~tries - and every merrber of the ;~~ Parliarr.ent has been
provided with undisputable details of the effectiveness of the Nor... ecnan
legislation. The Tobacco and Advertising Industries, certain tobacco-addicted
sportin9 administrators, and certain pUblishers have complained about
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potential losses of
and future health.
ter~s of er-ployr..ent
have been ~~iformly

revenue - It/ith l i ttle concern for
The Health professions, who stand
and inceme if tobacco cons~TPtion
outsroken in support of the vital

the State's present
to lose ~uch ~re in
is effectively curbed,
legislation.

THE SUPPORT - of the V:.'\ people is clear. Late last year the Star.dinq Ccrrrn; t-:ee
of Australian Health [·iinisters cerrmissioned the I,:cflai r-P·r.C:erson O:qanisa tion
to poll 11,526 (1007 in ViA) on the issue. In 'i:."'., 58% considered 5~king
ads should be banned totally f'rcrn nei...speper s and rracaz i.nes , 67% f'rcrn c i nertas
and 70% f rcrn outdoor posters ,...hi.ch can be seen by chi Ldr-en , A rrore recent
':JA survey (reported in the Sunday Iridependent; 13.9.83) ccnc Luded that 6S%
favoured e.dvertisir.g bans.
The electorally representative 'i!A Legislative F.sse!Tbly has b:ice passed tr.i s
legislation by a clear majority. The cuest.i.on is - "'Iill the electorally
unrepresentative Legislative Cou~cil once again reject this legislation,
the rr:ost vital piece of r.ealth legislation ever to be pr-eserit ed to the ';:A
Par Li arrerrc?
Lord Alfred ['iilner. a rrecber' of the Sri tish House of Lords , said in 1909
"if vie believe a thinq to be bad and 'l:e have a r-i.cht to prevent it, then
;·;e have a duty to try to prevent it and darm the consequences:".
Those who vote against this Bill may be doinq so out of a misguided sense
of preserve.tion of advertising' freedom. History hoi..iever 'dill judge them
{Tore harshly - as charrpi.ons of Biq 12u;3.~ness lith apparent di.sr-eqard for
death, disease, eccnOITics and addiction.
t..
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Department: of Endocrinology and Diabetes
2nd Floor 'C' Block
Sir Charles Gairdner Hospital
Nedlands
WA
6009

0111. O. H. GUTIERICGE
M.3.

tQ"n.)~

fI'.R.A.C.P.

Telephone
Hon . R. John 'Ililliams SA

rilLe

Parliament House
Perth
WA
6000

Dear

~r.

380 1122 Ext , 2466

Septer.ber 26, 1983.

Williams,

I write on behalf of Dr. H. R. :::lphic:~ (representino the Australian r,!edical Association
WA Sra~ch) and ~seJf (representinq the Royal Australasian Colleqe of Physicians) to
ask you to reconsider your refused to' meet; vri ch us. ! understand that your reason
was related to concern over possible excessive lobbyinq fram both sides of the arqu~ent in relation to the proposed tobacco bill.
OUr reasons for askinq you to reconsider are as follows:1.

\'ie do not consider ',ie should. be treated equally !dith the tobacco and ad.vertisina
industries and their financially motivated supporters a)

our concern is in the health of the V!est Austra:J.ian people - not in pot.errt.i.a.l
reductions in employment and incomes. Undoubtedly the propdsed leqislation
when implemented will cause a decrease in employment, and serre overall
decreases in incomes in the health industry. In spite of that knowl edce
- ',Ie are backing the bill. You might corrpare that wi tri the rrotives of the
opposition to the bill.

b)

The financial resources of the tobacco advertisinq and publishinq industries
are overtJhelminq - ~or.pared with those of health interests. This has resulted
in many distortions of the truth. 'lihich !/ie can only hcce to correct by
personal interview.

vie have no objection to your listeninq to selected member-s of the tobacco lobby.
V:e respect your wishes for an even handed approach but believe that to hear

both sides would be fairer than hearing neither.
see for yourself who had the best arqurrents.
2.

We are sure that you could

are voters in your electorate and hence woul d hope you ',Iould be prepared
to r.eet with us on !'.;hat is undoubtedly the most vi tal piece of health leqislation
to pass throuqh the 'ilA Parl Larrerrt .

V:e

As 17 professors fr-xn the Faculty of Medicine recently stated in relation to
Parliamentary support for' the bill "there is a high probability that such action
~ay prevent more illness than the corrbined efforts of all the Professors 'in
the Faculty of rl1edicine in West Australia".

D.H.

c.c.

Dr. H.R. Elphick
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DR TEOr.rSON:
DO~ALD

DR

I call Dr Gutteridge.

HEATH G0TTERIDGE

THO~SON:

~qould

DR GUTTERIDGE:
DR THOMSON:

Donald Heath Gutteridge.

Your address?

DR GUTTERIDGE:
DR THOMSON:

you just indicate your full name?

29 Avonmore Terrace, Cottesloe.

Your occupation?

DR GUTTERIDGE:

Medical practitioner.

DR THOMSON: Would you have a look at this document? Is that
a submission you wish to make - a written submission to this commission?
DR GUTTERIDGE:

It is.

DR THOMSON:
I tender that document and ask that it be marked as
an exhibit.
EXHIBIT

31

Written sUbmission of Dr Gutteridge.

DR THOMSON: Can that eXhibit, Dr Gutteridge, be available for
public perusal of commission officers?
DR GUTTERIDGE:

Yes.

DR THOMSON: You outlined in your submission five bills and I
presume that you could divide those bills, could you
not, into at least health measures and parliamentary
matters - those two categories? The tobacco bill
as being the health bills and the resolution of
deadlocks bill and fair representation bill being bills,
perhaps, dealing with matters of parliamentary - DR GUTTERIDGE:
If I might say so, the first one is a health
measure and the other bills were such as would improve
the running of parliament so that vital public health
matters might have more chance of getting passed.
DR THOMSON: So you would not distinguish between health bills
and other bills for the purpose of mechanisms that
might be adopted to resolve deadlocks and disputes?
You would see health bills as in the swim with other
bills?
DR GUTTERIDGE:
I do not have any strong views on that.
I
believe that,
as I have set out in my submission,
there are a number of reasons why public health
bills, particularly where ma s s Lce quanti ties of money
are involved- that
the threat to the private
incomes of many people
it is vital that legislation
be improved to make it easier for those things to get
through but I am equally concerned about the state of
AW
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democracy as practised in Western Australia in
general, so I would not like to put the other
bills that I have mentioned necessarily lower
down than health bills.
DR THOMSON: Just before we go on, perhaps I should ask you
for inform the commission of your professional
qualifications@
DR GUTTER!DGE: I am
surgery
1956 and I
College of

a bachelor of medicine and a bachelor
from the University of Queensland in
am a fellow of the Royal Australasian
Physicians.

DR THOMSON: Perhaps I can let you, in your own words, for a moment,
elaborate on your submission and what proposals you
would put to this commission for resolving
deadlocks and disagreements?
MR COMMISSIONER: Yes; I think I am slightly at a disadvantage.
I have not had a chance to read your submission - DR THOMSON:

Neither have I.

MR COMMISSIONER: Yes, I real~se that.
I think it might be
an advantage to us, '-ra ther than for us to read it,
while we are looking at it for you to explain it to
us orally. Would you do that?
DR GUTTERIDGE: Certainly. Just let me preface my remarks by
saying I was fortunate to have heard the - - -

AN
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MR GUTHERIDGE (Continuing): - - - heard the last few words
of Mr Hearman and his words sound reminiscent of
those of a former Labor premier, Mr Frank Wise
who is now rather elderly, who I have heard talking
on somewhat similar bans and I think it is
unfortunate that politics in Western Australia
have reached a stage where the two sides in parliament
seem totally unable to communicate with each other,
but that is just ap aside.
I believe that the need for this particular
Royal Commission - - There are two major needs for
this Royal Commission, and I think that discussion
on the need for the Royal Commission is relevant
to my submission.
Firstly, it seems clear that
the absence of an adequate deadlock arrangement
is a vital need for this Royal Commission and it is
only since visiting here a couple of days ago and
receiving the preliminary paper on discussion and
comment that I have learned something about the
problems confounding conferences of managers, and
I am still talking about the absence of an adequate
deadlock arrangement.
I must say that I was unaware
that one of the problems with the current deadlock
arrangement - that is, the conference of managers is the decision of the legislative council in 1924
for conferences of managers to be unanimous.
I
had not realised that until recently, but I think. the
second and perhaps more important reason for the
establishment of this commission is the 9l-year
dominance of the legislative council by conservative
parties elected on a totally undemocratic electoral
system, and furthermore,
the refusal of the
conservative parties, certainly in recent years,
to make any meaningful efforts towards reform of
the upper house and with the notable exception of
Mr Hendy Cowan, who I understand will be appearing
in the near future, the conservative parties have
refused to make any contribution towards the
effective running of your Royal Commission.
MR COMMISSIONER:
Mr Cowan actually appeared this morning,
I think.
Yes, he did.
MR GUTHERIDGE:
I see.
The conservative dominance of the
upper house might be seen by some of them to be
made reasonable by the upper house having a vital
review role of legislation and by the upper house
representing the country vote and ensuring that
metropolitan interests did ~ot overwhelm the
relatively small number of country voters, but I
do not believe that either of those two reasons
RK
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are so; firstly, because the upper house has
shown a remarkable willingness to accept
legislation putrorward by a conservatively
dominated legislative assembly and seem on the
figures extremely reluctant to pass legislation
which has been put forward by the other side of
parliament or the Labor Party. Secondly, in a
number of instances at least I - - -
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DR GUTTERIDGE (Continuing): - - - number of instances at least
I do not believe that their voting and their performance
in the upper house has had anything to do with concern
for country voters. Certainly in the area the
bills which have most concerned me - that is, the
tobacco advertising bills - the relationship to
urban or rural affairs - - There has been no
connection~ certainly because tobacco in its destructive
powers attacks all members of the population - DR THOMSON: Can I just interrupt you there for a moment? In
relation to the tobacco bills - and I think the first
one was a private members bill and not a government
bill - did you see any evidence of the councilor,
for that matter, the assembly exercising what one
might call a review role - that is, looking at the
bills on the merits, taking expert evidence? Was
that in evidence?
DR GUTTERIDGE: I think that both houses did have - - I sat
through much of the discussion in both houses in
both bills, and I think that there was certainly a
fairly wide-ranging discussion on the issue~·'.in
both houses. Certainly the Australian Council On
Smoking & Health, of which I am a councillor, made
it their business to fully inform all members of
both houses about the relevant health statistics
in relation to both bills, and it is my hope that
the majority of members of both houses gave study of
that evidence in some degree or another, although I
must say from some of the comments made in both
houses the degree of study of that information was
cursory in some cases.
I am aware that there was an attempt in the
first of those two bills in the upper house to
have a debate on the floor of the house between
Professor Bruce Armstrong, representing the health
interests, and somebody from the tobacco industry
representing the other side, but that in fact was
rejected by the upper house, I do not think
necessarily for any unpleasant reasons but perhaps
because I do not think it had ever happened before
in the history of either house.
DR THOMSON: If members of parliament were supplied with all
the expert data on the merits of the issue and one
could say that the council performed its function as
a house of review and came to the conclusion that
the bill should be
ected, not passed, having
fulfilled that role - let us just assume that it did
so correctly - would you still advocate that there
be some further mechanism whereby that bill could
become law? That
,presuming that the assembly
RB

137

D.H. GUTTERIDGE

6.12.84

241
has
it, the council has exercised its function
as a house of
, it has seen and weighed the
evidence and may have taken other things into
consideration as well, would you still see the need
for a method of resolving that dispute?
DR GUTTERIDGE: I think, with respect, that you are encouraging
me to speak to the reason for the setting up of this
Royal Commission.
DR THOMSON:

I am just encouraging you to put a view.

DR GUTTERIDGE: And in that context may I apologise for what
appears to be a massive diversion of the interests
of this commission to one specific piece of legislation?
I will come to answer your question, but I find it
difficult to accept that in the case of the two
tobacco bills there was a dispassionate review
role taken by the members of the legislative council,
and I have attempted to outline the very weighty
factors that may well have been - - -
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DR GUTTERIDGE (Continuing): - - - have been presen~ some fairly
sinister factors that may well have been present in the
minds of certain parliamentarians to encourage them to
vote in the way they did.
DR THOMSON: Can I just interrupt you there to say that if you
accept that proposition, that is that the council
did not act as a house of review this time and acted
for other - to use your words - sinister motives does
that lead you to a conclusion that there should be a
method to resolve the deadlock and would that
necessarily be a different method from the method that
you would have used if it had exercised a house of
review function properly? Do you differentiate the
two situations in terms of the methods you would use
to resolve the situation?
DR GUTTERIDGE:
Yes; I think what - - it is difficult to
answer your question. Clearly a system for
resolving deadlocks between both houses in either
situation is necessary but I could paraphrase my
answer by saying that all the methods for resolving
parliamentary deadlocks in Western Australia that
I have yet heard,about, I cannot see that any of
them can become law because I think that as long as
the legislative council is elected according to the
existing rules, and as long as changing legislation,
including parliamentary deadlock legislation, depends
upon the votes of those gentlemen I think Western
Australia is in a perilous situation from which I
cannot see it emerging, except perhaps by virtue of
federal legislation.
DR THOMSON:
Interesting though that may be, I would submit
that that is not within our terms of reference.
We perhaps have the easier job, the first stage, of makina some recommendations the commission has in
respect of two matters and then the matter you have
raised is really a third matter depending how those
recommendations should be dealt with. Can we tackle
the easier question about what methods - - if someone
said to you "I'll implement whatever method you
would like" what method would you propose'?
DR GUTTERIDGE: Firstly I believe that the number of parliamentary
deadlocks would rapidly decrease if some legislation
modelled on the November 1984 Acts Amendment Fair
Representation bill were passed by both houses.
I
think that if that type of legislation were passed
the need for a parliamentary deadlock procedure would
not quite fade into insignificance but it would be
much less of a problem and furthermore, in the
absence of electoral reform in the upper house, or
in the absence of passage of legislation similar to
that Acts Amendment bill, I cannot conceive of any
parliamentary deadlock procedure which, if passed,
would guarantee that reasonable legislation, including
Nil
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vital public health "legislation, was likely to get
passed by the West Australian parliament and I have
considered a number of the suggestions put forward
in your discussion paper. For example, I do not
believe that a double dissolution per se is likely
to achieve the passage of vital public health
legislation because I believe that we would be right
back where we started; we would have the same sort
of people in the lower house that are there now and
the same sort of people in the upper house that are
there now. I do not believe that a double dissolution
followed by a joint sitting of both houses in many
instances is likely to ensure that democracy, or a
reasonable approach to most legislation, is passed
because I think that in the existing situation it
is going to really depend on the number of people on
both sides in the lower house and that could well be
fairly finely balanced. I do not think that a joint
sitting of both houses in the absence of a double
dissolution is likely, for the same reason, to solve
the problem. In sun~ary, I cannot personally see
any way - - -
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DR GUTTERIDGE (Continuing): - - - see any way in the existing
climate that Western Australia can get out of the
bind that
is in.
DR THOMSON: I will just bring you back to the first term of
reference. Fairly clearly you indicate that in your
opinion there should be some method for resolving
parliamentary deadlocks.
DR GUTTERIDGE:

Yes.

DR THOMSON: It is fairly clear. Then the second term of
reference is as to which method one might use, and
you have brought out a number of methods. There was
another method put to the Council On Smoking and
that was a referendum. I think it was indicated
that with health measures at least that you are
particularly concerned with a referendum would not
be a suitable way of resolving disputes about
health legislation. Would you agree with that?
DR GUTTERIDGE: Yes, I would. I would agree with that. If I
may, could I just elaborate on that and say that I
believe that if a referendum had been held in
october of 1983 on the question of tobacco advertising
I think it would have failed - that is, the banning
of advertising would have failed. The reason for that
is the $3,000,000 that the tobacco industry admits
they spent in influencing public opinion over a few
weeks before that bill reached the upper house.
DR THOMSON: "The council could say that therefore it would
justify their rejection of the bill, that they were
in line with the public opinion on that particular
matter.
DR GUTTERIDGE: Yes, but I do not believe that houses of
parliament should in all instances respond to what
they believe to be the public opinion at the time.
I believe that there are situations where legislators
who hopefully on average are better informed than
the members of the general public should be prepared
to rise above public opinion and pass legislation
that may not necessarily be popular with the public.
In this area I would group tobacco legislation, and
there was vast literature on this in a number of
parts of the world, for example, the Aboriginal
land rights question and Aboriginal health issues
which again has remarkably little sympathy from the
public - both in the health and in the land rights
issue - but which I believe are clearly indicated on
the basis of history and what I know about
Aboriginal health.
RB
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DR THOMSON:
possible method would be
the bill
merely to
the assembly,
ecl:ed by the
council once, maybe
, and then become law merely through the
and
's
signature. Would you see that as a viable method
in respect of health measures of resolving disagreements and deadlocks?
DR GUTTERIDGE: I personally would like to see that happen in
certain health issues but I think again I am not
sure that it is reasonable to separate health issues
from other parliamentary issues. I believe that
if that
what is recommended and
that is what
has happened, then you may as well dispense with the
upper house. The reason for the existence of the
upper house and the massive outlaying of money to
support its existence would fade if such a procedure
came about. I mean, in the federal scene I believe
that the federal senate does perform a useful review
role, and certainly in recent years I do not believe
that the federal senate has abused its responsibility
in the same way as the legislative council of
Western Australia has.
.
DR THOMSON:
Can I put to you two points? The question of
abuse may be subjective and people may take differing
views on that.
DR GUTTERIDGE:

Yes.

DR THOMSON: The second point is that
appears to me somewhat
of a paradox, what you are saying. On the one hand
you are saying that you should have one vote one value,
and that is that the house of parliament, whichever
it might be, should reflect popular opinion, popular
belief, one vote one value; on the other hand, you
have, said that you do not necessarily believe that
parliaments should listen to public opinion on all
matters. There seems to me to be some conflict
between the two. If you set up a one vote one value
system is that not to gauge public opinion, and therefore you must accept public opinion? Even though the
council is not so structured, that is what it would
claim it is doing - at least at the moment.
DR GUTTERIDGE:

I am not sure that the councillors - - -
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DR GUTTERIDGE (Continuing): - - - councillors individually would
believe that in the tobacco bill they were reflecting
public opinion, but that is an aside.
DR THOMSON: It merely was just an unfortunate coincidence in
your opinion, because of massive funding?
DR GUTTERIDGE: No. I believe that there were a number of
members of the legislative council who took an
extremely - on both sides - serious and impartial view
to that issue and voted accordingly. I am not here to
suggest that there were sinister motives operating in
the minds of all those gentlemen but, let us say, I
would like to be reassured that all members of the
legislative council voted at that time according to
the best and most impartial of issues and perhaps in
an attempt to reflect public opinion. The answer to
your question is that I believe it is - - that one
vote one value, or something very close to, even if
you wanted to have a two to one country to city vote
as really is proposed by the November 1984 legislation
for reform of the upper house. Anyway, I believe
that something approaching one vote one value is in
1984 the basis for democracy as I see it in many
systems and I believe it is also important that the
will of the people be strongly considered by a member
of parliament when he is taking his vote on a
particular issue. Indeed, if such did not happen
then perhaps the parliamentarian may well end up not
being re-elected at the next election but I still
believe, to put the other point of view, that there
are situations where it is clear that the pUblic
either has not been fully informed about a number
of matters connected with the issue under discussion
or where the pUblic as a whole has been massively
swayed in its opinion by irrelevant issues. I believe
that that happened in the tobacco situation last
year.
I believe that there are circumstances where
parliamentarians should, to a certain degree, disregard
pUblic opinion and vote for what they believe to be
correct upon the basis of the detailed information
they have in front of them and that
why we have a
parliament; that
why we do not have a referendum
on every issue.
DR THOMSON:

I take that situation that you have postulated that there
a one vote one value system
both houses
and if I add to that your suggestion
that members of parliament, at least on some occasions,
should weigh up the merits
each proposal and sometimes disregard pUblic opinion, might you not even then,
and because of that, get a disagreement between the
houses
some members will take
than
How would you then resolve the deadlock?
Would you have a method to resolve it, firstly, and
so, what
of method?
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to answer your question but just
a medical practitioner, I am not
~.1amentar1an, and I do not.
t.o have
in as

DR THOMSON: I apologise if I am pressing you t.oo hard but. I
am t.rying to get your react.ions, wit.hin limits, as a
who is int.erested in
matt.ers, to
commission ..
DR GUrTle:RJI:DG:E
I would
ought t.o
,

, a
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DR GUTTERIDGE (Continuing):
- - of managers as the least
expensive means of trying to break down a disagreement between both houses. I believe the rules
for conferences of managers should be rewritten so
that certainly such a conference should not need to
be unanimous for it to succeed and if the conference
of managers failed then perhaps a joint sitting of both
houses would be the next most reasonable and least
expensive way of solving the problem and if that
failed, and if the government of the day was
concerned enough about theissues then I believe it
should go to a referendum. This is all on the
assumption that one vote one value, or something
close to it, will exist in Western Australia in
the future.
DR THOMSON:

I have nothing further I wish to add.

MR COMMISSIONER: Have you anything further you would like
to add?
DR GUTTERIDGE:
MR COMMISSIONER:
DR GUTTERIDGE:

No.
Could I ask you just one or two questions?
Certainly.

MR COMMISSIONER: Would you differentiate - and I think you
have probably said you would - health measures from
other measures and if so on what basis?
DR GUTTERIDGE: I find it difficult to answer that question
because, of course, health issues are absolutely
vital and I am passionately concerned about what
happened in relation to tobacco over the last
couple of years, so it would be very tempting to
say, "Yes, I believe health issues should be given
favoured treatment in ensuring the passage of
legislation through parliament" but it is theoretically
conceivable that health legislation could well be
ill conceived and there is obviously a need for
a debate to occur and for a lot of discussion to occur
in a house of parliament and preferably to have a
review role in the upper house.
MR COMMISSIONER: The government in the lower house could get its
health expert advice when it introduces
bill.
In the upper house perhaps expert advice could be
got which was opposed to the advice which had been
given in the first instance. It could still be a
health measure.
DR GUTTERIDGE:
RK
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MR COMMISSIONER: So there is no reason to suppose that a
health measure would have overwhelming expert
opinion on one side.
DR GUTTERIDGE: I think the answer to your questions is, yes there
no reason to suppose that one side would
necessarily be better than the other but just
let me say that the two most recent major health
issues that have been through Western Australia
are firstly, the fluoride question - the fluoridation
of water supply - and secondly, the tobacco
advertising legislation and I believe that certainly
the medical and dental professions were united over
the fluoride issue and certainly with almost no
exceptions they were united over the tobacco
advertising issue. So I do not think those
sorts of public health issues - - there is unlikely
to be much debate if you accept that the medical
profession does have a role in advising parliament
in health related issues, and I do not conceive
there could be much disagreement in that type
of pUblic health legislation. Perhaps in the area
of health care delivery which is causing so much
disruption in the federal scene at present I think
there could well be a situation where one party may
well bring forward legislation representing one
type of health care delivery which - - -
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DR GUTTERIDGE (Continuing): - - - health care delivery which may
be
MR COMMISSIONER:
DR THOMSON:

No, nothing arising out of that.

MR COMMISSIONER:
DR THOMSON:

Is there anything further?

Do you want to add anything further?

We are here, we are sitting for your convenience.

DR GUTTERIDGE: Just let me say this: I hope that the
deliberations of your commission do lead to both
reform of the upper house in Western Australia and
to an effective means of resolving parliamentary
deadlocks because I continue to be extremely concerned
about the situation in Australia where a tobacco
industry is permitted to directly cause the death of
16,000 Australians per year, of 1200 West Australians
per year, and permits 10,000 West Australian children
to start smoking each year.
MR COMMISSIONER: Do you regard the reform of the upper house as
within the commission's terms of reference?
DR GUTTERIDGE: Yes, I do, because I believe that your
efforts will be an exercise in futility unless they
can lead to reform of the legislative system in
Western Australia. I believe that the situation in
the upper house is perhaps the major reason why your
commission was set up. It may not be what is stated
in the preamble but it is the major reason for the
necessity for establishing your commission.
MR COMMISSIONER:
And you would read into the terms of
reference they are sufficiently elastic for me to
be able to consider the reform of the upper house?
DR GUTTERIDGE: Having seen the elasticity of certain other
Royal Commissions in Australia, notably the Costigan
commission, and the way in which that particular
commission strayed well beyond the original terms of
reference firstly and, secondly, if you believe as I
do that the resolution of parliamentary deadlocks in
Western Australia would be futile without reform of
the upper house, then I would hope that you can see it
in your
to include reform in the upper house as
part of the reason for the existence of this commission.
MR COMMISSIONER:
DR THOMSON:

Have you any comment?

Just something arising out of that, sir.

If you had the situation of the council this
week initiating and proposing a tobacco advertising
RB
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bill which you
with and that was strong, and
went to the assembly and the assembly rejected it,
would you be suggesting to the commission that
the assembly was also within the terms of the
commission's reference?
DR GUTTERIDGE: Yes, I think in general terms I believe that
there are anomalies in the present electoral system
for the assembly in Western Australia, and so I
believe that to include the assembly in the Acts
Amendment Fair Representations Bill in this state was
reasonable. I think the question you ask
of more
than theoretical value, as you may well know, in that
in South Australia within the last 12 months there
was a bill proposing the abolition of tobacco
promotion in South Australia which originated in
th~ council, was passed by a majority - - -
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DR GUTTERIDGE (Continuing): - - - a majority and, I believe,
failed to have a proposer in the lower house- I
believe because of the
that all governments
have of offending the tobacco industry, and I believe
that it would appear that the Labor government in
South Australia are more concerned about offending
the tobacco industry than
the Labor government
of Western Australia.
DR THOMSON: Thank you. My reason for asking that question
was to indicate perhaps that you could have taken
a narrow view of the word "reform ll for the purpose
of our terms of reference and that
the mere
provision of a deadlock resolving mechanism would
be considered a reform either of the assembly or
council and in that sense I may support the doctors
submission that therefore reform comes in within the
terms of reference but if you wanted to go wider than
that I might not agree with you.
D~

GUTTERIDGE:

Sorry - I am not sure that I followed that.

DR THOMSON: If by the word lireform ll you only include the
inclusion of a mechanism or method for resolving
deadlocks- or disagreements, I would agree with you
that reform of the councilor of the assembly
therefore falls within our terms of reference. If
you are using the word II r e f orm li in a much broader
sense, I might not agree with you and that is all
I was saying.
I have nothing further to add.
MR COMMISSIONER:

Would you like to add anything. further?

DR GUTTERIDGE: No. All I have tried to say is that I believe
both are needed; I believe that a procedure for
resolving deadlocks is necessary but is likely to
be futile in the absence of electoral reform of both
houses, particularly the upper house.
DR THOMSON: You are not saying that you need one for the other
though, are you? - or are you? Are you saying to get
a deadlock resolving mechanism you need some other
reform or are you seeing you would need both really
but you could have one without the other?
DR GUTTERIDGE: I do not believe you can have one without the
other. I think they are both necessary and each one
without the other
, I belive, going to likely
continue the present system.
MR COMMISSIONER: I will just pursue one question on that; that
you say you want the reform of the upper house the structure; that we do not get to the situation in
which we have the upper house merely being the
reflection of the lower house; that in each case, where
one party has the majority of the lower house it is
likely to have the majority in the upper house and if
so, is
much use in having an upper house?
AW
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DR GUTTERIDGE: I would not
concerned if
of the
upper house did lead to a situation where the
relative components
the various political
parties in the upper
lower houses were somewhat
similar;
would not concern me. I
that
the upper house could still function in a
type role. For example, sometimes legislation is
rushed through the lower house in the early hours
the morning and it would give a breathing space,
a chance to look further to amend the legislation
and improve upon it if necessary. No; I would not - MR COMMISSIONER: You are unlikely to have policy changes, are
you not? The
bill
likely to be a very
much lower key review.
DR GUTTERIDGE: Yes. However, I believe - and you could
correct me here - that the system of elections at
present for the upper house and the lower house is
different in that there are different terms, longer
terms in the upper house, and so that situation would
in fact lead to the situation you have proposed as
being less likely. I have a number of friends who
live in the rural areas of Western Australia and a
number of them passionately believe that the rural
areas are underprivileged and that there needs to be
some sort of counterbalance - - -
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109 Coghlan Road, Subiaco, Western Australia, 6UU8.
Telephone: (09) 381 8513 after hours.
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Brian Ge Tennant, CeDe
Social and Law Reform Campaigner

109

Subiaco, Western Australia, 6008.
Telephone: (09) 381 8513 after hours

To Royal Commission into
-Parliamentary Deadlocks

7 Nov. 1984

This State would be better served by having a parliamentary system based on a
single House of Parliament, based on equal vote system However, in the meantime like other persons and bodies I believe it is essential
that the parliamentary system be reformed to such an extent 1 that if the Legislative Council refuses to pass legislation already passed by
the Legislative Assembly, such bill shall become law immediately after the
date of its third reading in the Legislative Assembly. (That is subject to the
Governor's attention.)
.
2 that if a bill originating in the Legislative Assembly is amended in the
Legislative Council and thus returned to the Assembly, and if the. Assembly
insists upon the form in which it was originally passed, the bill as decided upon
by the Assembly shall become law immediately after the date of its third
reading in-the Assembly. (That is subject to the Governor's attentlon.)
I look forward to your acknowledgement.
Yours faithfully

Brian G. Tennant
Commissioner for
Declarations
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OR GUTTERIDGE (Continuing): - counterbalance to give
the rural areas a weightedvota, and for that
reason I believe that the legislation which was
brought forward just last month - MR

CO~~ISSIONER:

The two to one.

DR GUTTERIDGE:
Yes, the two to one.
I believe it was not
as totally democratic as it might have been but
I personally would have seen that as a step in the right
direction.
I do feel some sympathy for the
people in the far-flung country areas and perhaps
that sort of thing would not - - It would not
distress me.
I believe, as has been pointed out
in parliament during the debate on the Acts Amendment
bill that the passage of that type of legislation
would not in fact lead to most legislation originating
in the lower house getting passed by the upper house.
MR

CO~ISSIONER:

I think it is all a question that is asked.
If you do not object to the two to one why should
you object to the three to one or the four to one?

DR GUTTERIDGE: Or the six to one, yes.
I think that you can
make some small acceptance of the need for the people
in country areas to have their v.ote weighted,
but I suppose you can - - and I believe that 1.8 to 1
or 2 to 1 would perhaps relunctantly be acceptable
to me in 1984, but I could not personally accept a
weighting that was more outrageous than that.
MR

CO~ISSIONER:

Thank you very much.

DR THOMSON: There is now just the question of costs - whether
the doctor would like a certificate.
MR COMMISSIONER:

The cost of expenses for coming dO\1u,

doctor.

DR GUTTERIDGE:
No.
It was a privilege to be here and
thank you for your offer but I believe it is part
of my responsibility to do it gratis.
WITNESS WITHDREW
BRIAN GEORGE TENNANT:
DR THOMSON:

What is your full name?

MR TENNANT:

Brian George Tennant.

DR THOMSON:

What is your address?

MR TENNANT:

109 Coghlan Road,
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DR THOMSON:

that you are a

and law reform

MR TENNANT:

Yes.

DR THOMSON:

And you are a commissioner for declarations.

MR TENNANT:

Yes.

DR THOMSON: Would you have a look at a document marked
exhibit 171 Is that your submission?
MR TENNANT:

Yes, that

right.

I have a photocopy here.

DR THOMSON:
I will go to your letter and leave aside what
I might call your primary position, your first
position concerning.a singl~ house of parliament p
Could you just tell us in your own words about
.
how you would see the parliamentary system as being
reformed?
MR TENNANT:

If I could explain why I am here.

DR THOMSON:

Certainly.

MR TENNANT: I am a member of the Electoral Reform Society
and the reason I joined that is because I know
so little about our parliamentary system and when
I joined I realised how little I knew, even more
so than I thought I knew. However, as an observer
at parliament myself, as a law reformer, when
you go out and play the opposition against the
gove~ent and vice versa, I found that when you
are at school you are taught that there are two
houses of parliament - on e is the assembly where
the bills are usually initiated, and then it goes
up to the house of review and before you understand
politics you think of bald-headed wise men with
magnifying glasses looking to see if the comma
is in the right place and does not conflict with
the constitution and so on and it is really, in
principle, a wonderful thing at the house of review.
My observation in reality is very sad.
It seems
that certainly in the last decade of my observation
of parliament that the main decisions are made
in the respective political party rooms and the
chamber of the assembly and the council are simply
a formality and there are only usually two people
who listen and that is the
son talking and the
Hansard
It is a pretty sad stateof
So bil
are not passed necessarily on
their merits - - -
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MR TENNANT (Continuing): - - - on their merits, decisions are
made elsewhere other than parliament, and yet
originally the two houses of parliament were there
to
debate a bill on its merits. As I say, I know
little about the parliamentary system but I believe and you can correct me if I am incorrect - that when
a member of parliament is elected he is not elected as
the ALP for that, he is elected as the representative
for Swan or for whatever. Strictly legally speaking,
he is the member representing that area, that number
of people.
Getting back to it, I believe because of what I
have seen, my observations, that what I was taught
at school basically is not a reality. There is no
need for an upper house and, as I say, the bills
go through within minutes of them going through the
assembly sometimes. A bill can be read a first
time, a second time, a third time, and they are on
the way home within five minutes. It is only more
or less, you know, .a rubber stamp. My understandinq as I say, limited understanding - is that the Commons
works on a system like if .the bill goes through the
Commons and the Lords knocks it back~ it goes through
anyway unless of course the Lords points out something
contrary to the constitution. Then it has got to be
altered and what have you. That is my basic, my main,
concern or my main point there but, as I say, I am
very limited in my understanding of the parliamentary
system. I believe if the upper house is to remain I heard my learned doctor over here mention about
this - the people must be heard in country areas, and I
agree with him. If the upper house is to remain I
believe in one vote one value, but this could also be
that if the person up there is representing 5000 and
the person down here is representing 30,000 he just has
simply one-sixth of a vote, as it were, and that 5000
does not - - The objective of him being in that house
is that he is heard and the people up there are
represented in the house. It is most undemocratic that
their vote is six times more valuable than the person
who
representing 30,000.
What I am saying
that, sure,
you are going
to have the upper house, I think it is very crucial
that the people in the remote areas have their voice
in parliament so that they can point out to so-and-so,
"If this bill
passed", for example, "then we
can1t get the gold out", or "harvest", "~nd that will
put a lot of people down in your area out of work
and there will be a problem." So bills should be debated
on their merits. Maybe I am dreaming on how parliament
should be but certainly I heard the honourable commissioner
mention, "Well, do you accept two for one. If not _ft.
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As
as I am concerned, one vote one value and, as I
say, if we are going to keep an upper house and
goldfields and the farmers have to be
have no objection so long as their vote
than the person in the metropolitan area, because we are
citizens of this state and citizens
this country,
and I cannot see any reason why - - You cannot compare
us with the senate in Canberra, that is a different
kettle of fish, but I cannot
DR THOMSON:

the parliament was changed
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DR THOMSON (Continuing): - - - electorally, as you are suggesting
- one'vote one value to both houses - and they still had
disagreements, take for instance the tobacco bill and
the upper house would not pass it, would you see a need
for any mechanism or method - - you would still stick
to the method you have?
MR TENNANT: The principle - correct me if I am incorrect but I
thought the Commons was something like this?
DR THOMSON:

That is right, it is.

MR TENNANT: And the Lords is more or less - - I do not know.
The only time they can be dinkum - - if they agree
with the bill, fair enough. The only other thing was
they can knock a bill back if it conflicts with the
constitution, or something like that, but I do not
know whether our High Court does that. As I say, I
am limited in my understanding of the system but I
know what I want.
DR THOMSON: What I am trying to find out is exactly what you
want. I can see the Commons and it is like the Commons.
What I am trying to say to you is: Is this model
which you have given us, the suggestion, based upon
what you see as the unfair weighting of electoral
votes or would you still want this model if both the
assembly and the council were elected fairly and
squarely?
MR TENNANT: That is a good question •. I would like to see that
both houses, when the elections come up - - for example,
the whole of the-assembly gcr out to the people and it
is dissolved. The people of the day in general want
a particular party and it is a hindrance if any half
of the upper house goes to the polls because they are
the sixth year.
I believe that (I do not have that
written in there) certainly if they are going to bring
it to four or three or whatever the people they want
both houses should have the three or four year - - and
they should serve their full bloody time and not go
to the polls on a popular chart basis because it is not
fair, regardless of whether it is Labor, Liberal or
socialist. I would like to see that provided the
upper house goes to the people and their term of office
is the same as the assembly and vice versa for that
matter - - I have no real objection but then I cannot
see the need of the upper house,
you know what I
mean : it
a duplication.
DR THOMSON: Let us say that we take
what you have said
and the upper house
all out - all the members go
to face an election and all the
house goes to
an election all on one vote one value - let us just
suppose for some reason when they come back there
a bill introduced in the lower house and the upper house
rejects that bill. Would you want any method to
AW
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that
I would say
fairly that situation just would not
.. I would say that the lower
- - nor it could
house
house of the Premier and not all ministers
but it is where
work is done, and I would say
when
a deadlock the Commons principle

MR TENNANT:

DR

THOMSON:

Tha t your

MR

TENNANT:

Yes e

DR

THOMSON: What you are saying, without me putting any words
in your mouth -

AW
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DR THOMSON (Continuing): - - - mouth, is that you see the
need for this mechanism in your submission as
something that is over and above and separate
from the question of whether there should be
electoral reform. Whether or not one vote
one value comes in, if it does or - MR TENNANT:
I think I mentioned that, did I not?
the first paragraph, I think.

Yes, in

DR THOMSON: Yes; you say'~ single house based on equal vote
system" but there are two houses and I am saying
to you that you can separate that question of one
vote one value from this question that the commission
is looking at of some method to resolve a disagreement.
You could do that because you say that even if you
have a system of one vote orevalue in both houses
and both houses go out to an election at the same
time, there is a disagreement between them; you
would still like to see this method of resolving
them.
MR TENNANT: There is another which only gives us food for
thought and that is, the both houses then have a
joint sitting. Of course you would be most
unfortunate if - - Then, of course, the speaker
has the casting vote. So there are ways; where
there is a will there is a way and common sense goes
a long way.
MR COMMISSIONER: The speaker or the'president, as the case may
,be, if you had the joint sitting.
MR TENNANT:

Well, I would say - -

MR COMMISSIONER:

You do not need to answer the question.

DR THOMSON: The speaker is in the lower house and you would
say that is the more popular house.
It is where the
Premier is and therefore the speaker would have the
vote.
MR TENNANT: I would suggest so, yes, because it has been said,
I think, in the Labor government where you have had
an opposition president in the counc
I think that
is right, is it?
The objective of reforming the
houses of parliament, particularly the deadlocks, is
to give the people what they want and I beieve
that when the people elect the assembly that is the
government they want, regardless of what colour it
is and unfortunately there is a hindrance in the upper
house where the people of the day did not want that
particular government because they cannot kick them
out and also the unevenness in the numbers so far
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as their vote value goes.
DR THOMSON: If you could not get your proposal, would you
like to see a referendum as the way to solve - If there was a bill that was introduced by the
assembly and rejected by the council, would you
suggest that that bill go to a referendum to the
people? Would that be another possibility?
MR TENNANT: No, unless it is something like land rights,
otherwise it might not be feasible or reasonable.
People get pretty jack up when they have to go
to the polls every 18 months instead of the full three
as it is, and you could very well end up getting a
protest vote. I have heard scrutineers say that
people just write across ballot papers and some
people are just fed up with it. On the other hand,
if it does come to a referendum - tre last referendum
in the federal parliament, for example, and it is
only food for thought - it is very important if you
are going to have referendums that you communicate
clearly with the people. I received thesedocuments
from the Commonwealth Electoral Office on the
referendums, and I read the papers and I had a vague
idea of what it was about. 'I am sorry to say that
when you are not clear enough you simply put a "no"
until you are clear on what the hell you are going
to vote on. It is very important, if good people
like doctors are - - If you have good influence on
your politicians make sure that they are - - Justice
Kirby is a model of communication; whether in
electronic media or print media - ~ -
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MR TENNANT (Continuing): - - - or print media you understand
what the man
talking about, and I guess that is
why he was awarded the international communication
award. By sending people a thing that thick and
expecting them to read it - you know, I have asked quite
a few people and they just went through it fast. They
had a vague idea what it was about, but that is just
not the way to do things in our sort of society, with
the attitude of our general population.
DR THOMSON: Can I ask you more generally, in your role as a
social and law reform campaigner, if you have discussed
this question of deadlock disagreements between the
house with many people?
MR TENNANT: No. I try to but as little - and I mean little as I know, they even know less, and so it is really
embarrassing. If not, you know, they could find the
topic really boring. Myself, when I go to the
Electoral Reform Society - - They are learned people,
scientists, doctors, teachers, and I go there with a
view of development - self development - and it is
very painful, very painful, because it is very
deep and it is not as simple as ABC. I go there to
self develop, moral support, but it is very painful.
What I am saying is that there is a lot in it and
I know so little.
DR THOMSON: So you could not tell me whether people think whom you talk to - there ought to be some means of
resolving differences? They are not concerned, they
are not worried about it - or are they?
MR" TENNANT: Well, they are not over-concerned and they are
certainly not worried, that is the Australian way of
life, but when I suggest the Commons idea to, if I can
use the term, the ordinary person it seems all right.
I do not know, I am only surmising, but the Lords
mainly rule on constitutional situations or if the
Commons are out of step constitutionally. Even, I
suppose, a government can step in if it boils down
to that and it just simply does not sign the bill.
As I say, if you accept my submission in the
spirit that it
intended, I know what I want, I think
now you have got an idea - DR THOMSON: It has been most helpful, thank you. It has
really clarified my thinking. I have not any more
questions, unless you wish me to ask anything.
MR COMMISSIONER: I have just one question, with
to the
last
that was put to you - the interest of
the people in the resolution of deadlocks. Is the
RB
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lack of interest due to the fact that it
a
constitutional matter? Are they, for examp'Le,
in
question
one yote one value?

MR TENNANT: Well, they like the idea of one vote one value in
general, but discussion with
ordinary guy on the
street is very limited. I just cannot get that
intelligence from them. You know, it would be very
difficult for someone to go out and have a, what do
you cally them, survey, Gallup poll or whatever, because
the chances are if you
them they just would not
understand it.
MR COMMISSIONER: I think you probably misunderstood my question@
It is whether or not there is more interest,.people
are more likely to discuss one vote one value than they
are likely to discuss an issue like resolution of
deadlocks.
MR TENNANT: Yes, because they can understand one vote one
value, or they think they can. The words, "constitutional
It is an "Oh, God" sort of
deadlocks" generally
thing and - MR COMMISSIONER:

Is this from your personal experience or - - -
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or are

MR COMMISSIONER (Continuing): - you just assuming this?

MR TENNANT: The one vote one value - that is a personal
experience, you know, when I try and engage
conversation. Even with my workmate today I said
"Look I'm going to the Royal Commission into
deadlocks, could you give me some food for thought?
That is
they want - food for thought."
He
"I wouldn't have a clue what you've outlined." I
was fishing and I said "What do you think of the
Commons, their method?" unfortunately he was more
limited than myself.
Thank you very much.
MR COMMISSIONERS:

Any questions?

DR THOMSON: No, not at this stage. It has been very helpful.
Thank you for that. There are some papers which the
commission staff has produced - six papers - and if
you would like to get a copy of those from us and if
you have any thoughts on them, we would be interested
to receive them.
MR TENNANT:

Yes; I would like that.

DR THOMSON: Apart from that, no questions other than the
question of costs and a certificate. I have not asked
you but have you incurred expense in - MR TENNANT: No; if I had had this typed out and they usually
charge $3 or $4 for such I would have asked for such,
but the fact that I did it in my own hand - - like
the doctor, I am honoured to give that time. If I
did incur costs I would have no hesitation, as a
labourer - - I will follow the example before me.
MR COMMISSIONER: Thank you very much for the submission and for
appearing.
MR TENNANT: Thank you very much for several years ago that
session we had.
By the way, I did not write but I
did phone in to someone on this commission to say
that I have no objection to this being made public.
DR THOMSON: Thank you.
Perhaps we could adjourn until 10.15
tomorrow morning,
MR COMMISSIONER:

Yes.
ADJOURNED
TO
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7TH
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Mr Rod Wahl
Executive Officer
Royal Commission into Parliamentary Deadlocks
Level 7
Central Law Courts
30 St Georges Terrace
PERTH 6000

Dear Sir,
Please accept the following as my submission regarding the "Royal
Commission Into Parliamentary Deadlocks".
One person one vote is a fundamental principle of democracy,
however, the principle of a "fair go" is also important. It would seem that the
"fair go" principle was the motive for allowing non-metropolitan citizens "more
votes" than metropolitan citizens; i.e.; people in the bush require legislative
assistance (power) because of their isolation.
History (in W.A.) shows that the non-democratic allocation of votes
to country citizens has NOT brought about benefits to the rural community.
The concentration of educational and health facili ties in Perth blatantly shows
the failure of non-metropolitan - politicians to provide for their constituents,
so the continuation of the undemocratic system is not justified.
Times have changed, in no area faster than com munication, and
citizens can contact their politician via a telephone just as easily in Geraldton
as they can in South Perth.
Thank You

GREG SMITH
24 PETCHELL STREET
GERALD TON
6530
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MR COMMISSIONER:

Yes, Dr Thomson?

DR THOMSON: I might tender a letter which is a submission
from the National Party of Australia forwarded
by Mr J.W. Ferguson, deputy~neral president and
director of Policy.
EXHIBIT 32

Letter from National Party of Australia.

DR THOMSON:

I may at this stage call Mr Greg Smith.

GREGORY
DR THOMSON:
MR SMITH:

Gregory John Smith.

DR THOMSON:
MR SMITH:

What is your address?
24 Petchell Street, Geraldton.

DR THOMSON:
MR SMITH:

What is your occupation?
Civil servant.

DR THOMSON:
MR SMITH:

What is your full name?

How long have you been in that occupation?
About 10 months.

DR THOMSON: I wonder if-you coulq have a look at exhibit 15
and tell me if that is your submission to the
commission.
MR SMITH:

It certainly is.

DR THOMSON:
I understand that you have consented to that submission
being made available for public perusal.
MR SMITH:

Yes.

DR THOMSON: Perhaps in your own words you could elaborate on
that submission. Would you like a copy of it in
front of you?
MR SMITH:

RK

I could speak to it generally. There was a sort
of theme I was trying to put over in the submission.
Generally the theme is that we have a public notion
of democracy which we are told and educated to believe
in and it becomes part of our expectations of life,
and part of our expectations of citizenship is that
we have a democracy and in most regards I think
a democracy tries to be one person one vote and we
do not have that system operating.
I suggest that
there are problems with having one person one vote
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because the general goal
to have a society which
fair and reasonable, I suppose. However, if
the general popula~ion or those who are interested
in the mechanics of society and how society changes
and functions see that we do not have a democratic
system, then
leads to alienation and if you have
a significant proporation of your population that
are alienated from the process of democracy then I
would suggest that you have problems in your society
and I would say in other parts of the world - - -

RK

164

G.J. SMITH

7.12.a4

272
MR SMITH (Continuing): - - - the
problems have
manifested themselves in acts of, generally, terrorist
groups I would think.
DR THOMSON: I will just
in Geraldton?
MR SMITH:

you for how long you

lived

About 10 months.

DR THOMSON: How long have you lived outside the Perth metropolitan
area?
MR SMITH:

It is for that period of time.

DR THOMSON: The terms of
this commission ask whether
there ought to be some method of resolving disagreements
or deadlocks between the two houses of parliament.
Do you think there ought to be any mechanism?
MR SMITH:

There must be some mechanism for resolving them
other than - - Yes, there should be a mechanism.
is surprising that there is not.

It

DR THOMSON: Would your answer be different if the problem
outlined as you see it in your submission - of not being
one vote one value - was overcome and
there was that taken into account? Would you still
require some means to resolve a disagreement?
MR SMITH:

Yes; I think so. If you have two houses of
parliament and you are going to have disagreements,
there should be a method of resolvin9 problems.

DR THOMSON: Do you have any particular preference - a referendum,
that is putting the proposed law to the people - MR SMITH:

I understand what a referendum

DR THOMSON: - - or a joint sitting of the houses or just, let
us say, one house passing the bill and it becomes law
without having to go to the other house?
MR SMITH:

I think if you are going to have two houses then I
do not think it would be a good idea to have one house,
presumably the legislative assembly, deciding to put
something through. I think the referendum is, to my
mind, an accepted way of changing the law. It is
something we have had for a long time and it is part
of our culture. I think part of a notion I was trying
to explain earlier on is that we need our culture to
work together cohesively and if it is not then we
have problems which I think we would all rather not
have, so I think we have to try and make changes within
which
- - some way as part of our culture. Referendums
are part of our culture, so why not.

DR THOMSON:
AW

I will just ask you
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matter
or deadlocks with any
any
your friends -

how to
the
you work with or
it a matter that

I have not
changes.

the mechanism

OR THOMSON:

MR SMITH:

making

Just the general sUbj

Well, discussed the principle of a legislative
assembly and legislative council and the numbers of
people and the distribution of legislative councils,
MLCs.

DR THOMSON: Take that one first - the distribution of members
of the legislative council. What you have said in
your submission is one vote one value. Do people
discuss that?

MR SMITH:

OR

It all depends where you pick up - - the history of
democracy in Australia makes a big deal of having a
history of democracy and I think democracy equates
to one person one value.
00 people go on then after discussing that and
discuss the problem of disagreements between the
houses?

THOMSON~

MR SMITH:

People who are generally interested in society and
the mechanics of society, essentially law making,
would be interested in that.

OR THOMSON:

Would you say that people you have spoken to
- or you have heard the discussions - would again say
"Yes n to that first question about whether there
should be a mechanism?

MR SMITH:

Yes. They believe that there should be
means of overcoming the problems.

DR THOMSON:

AW

so~e

'

Without focusing on any particular means - - -
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DR THOMSON (Continuing): - - - on any particular means?
MR SMITH:

Yes, I would think so but, as I said, as a preference
I think as with virtually all things you should try
and use something which is part of your traditional
culture because people accept it more, understand it
more, and are more likely to believe it and the law,
as it is always said, has to be seen to be just.

DR THOMSON: Can I just ask you how you became aware of this
Royal Commission?
MR SMITH:

I have read it in the paper.

MR COMMISSIONER: The main thrust of your submission is in relation
to one vote one value. Is that right?
MR SMITH:

Yes, that is the overt thrust.. I think that the'
ramifications are spread to society in general if you
do not have a system which is seen to be democratic.

'MR COMMISSIONER: And how do you relate that to the resolution
of deadlocks?
MR SMITH:

I think one of the problems with the deadlocks is that
we have an upper house where the people who are
elected to the upper house, a significant number of
those people, are elected where someone has an
unequal vote. When I lived in South Perth my vote
was less than what it is up in Geraldton.
.

MR COMMISSIONER: And if you were up in the Kimberleys somewhere
it would probably be worth a lot more.
MR SMITH:

Yes, well, I have not looked at the statistics
exactly but I know that there are six from the
metropolitan, eight from the country, and two from,
say, the north-west.

MR COMMISSIONER: Do you think there would be a greater need or
a lesser need for a meohanism to resolve de~dlocks
if we did have one vote one person?
MR SMITH:

I think there would be a lesser need.

MR COMMISSIONER:
MR SMITH:

But

would still be a need?

Yes, I think so.

MR COMMISSIONER: So whether or not we have one vote one value
there would still be a need to resolve deadlocks?
MR SMITH:
RB

I think so.
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MR COMMISSIONER: And can I take
next step:
you knew
that there are presently means within the standing orde~rs
the two. houses for what are called conferences of
managers - it is when the houses do not
a
number of managers from each house, the same number
from each house, are appointed to try to resolve
their differences - would you regard that as a means
of resolving deadlocks?
MR SMITH:

Yes"

MR COMMISSIONER: And
you knew that means
, can you
still see the necessity for some other means?
MR SMITH:

No" There has to be a means for resolving the deadlocks ..
I did not know of
means that you are talking
about, and you can only make options, or you can only
make choices regarding the options that you know.

MR COMMISSIONER: So you think the fact that there is a means
for conferences of managers this should settle the
deadlocks issue" Assuming that at the conferen~e
they cannot come to agreement so there is still disagreement, do we need some - MR SMITH:

Then it is not. a solution, is it?

MR COMMISSIONER:
DR THOMSON:

Have you any further questions?

At least one, sir.

If the conference of managers that the commissiQner
has been talking about was able to be altered or
abolished. by the action, unilateral action, of one
house - that is, it has its own rules, internal rules,
and the ho~se can change those rules - would you wish
a more permanent solution than that, a solution which
cannot be altered so easily?
MR SMITH:

Could you give it to us again?

DR THOMSON: If the conference of managers that we have just
been speaking about is set up by virtue of the rules
of each house - - -
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DR THOMSON (Continuing): - - - house, the internal rules of
each house, and each house can alter those rules
by itself, given that, it might not be as permanent
as perhaps another solution and if you put it into
the constitution which required an act of parliament
itself to amend, given that there is the conference
of managers which could be altered, would you prefer
to see some other more permanent method?
MR SMITH:

Yes, I think there should be.
It sounds more
sensible to me to have a permanent means of
resolving differences of opinion between the lower
house and the upper house than a mechanism that
is subject to constant change, so that only a few
people understand what can occur and it probably
could, as you explain it, change with each house.

DR THOMSON:
I have one more question.
If such a mechanism,
the conference of managers, can result in a
disagreement between the managers so that there
is no resolution, I think you suggested that therefore
that really was not a solution.
MR SMITH:

Yes.

DR THOMSON:
Is that why you suggested there should be a referendum to solve it, because presumly, if everyone
voted on it it would be most unlikely to have
half a million votes for and exactly the same number
against?Is that why you suggest a referendum - because
that would always solve the problem one way or the
other?
MR SMITH:

Yes, I suppose so, and because it is an accepted means
of altering the law, and you come up with a result.

DR THOMSON:

I have no further questions.

MR COMMISSIONER: Have you anything further you would like to
say, Mr Smith?
MR SMITH:

No, I do not think so.

DR THOMSON: Perhaps I could just indicate to Mr Smith that'
we have prepared six papers dealing with a number
of matters.
If we give you a copy of those papers
for you to take home and read, we would be grateful,
if you wish to do so, to have your comments on any
of them - and they talk about the conference of
managers. You could write or telephone and let us
know you are sending down some comments. We would
be pleased to have that.
I will give those to Mr
Smith when we rise.
RK
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one other matter. I would indicate to
the commission that Mr Smith's return air fare
being provided from
to Geraldton today
as expenses and I would ask you to
fy those
expenses. Mr Smith has indicated to me that he
paid his own way down from Geraldton to Perth the
other day and that he stayed overnight with "his
parents. He may wish to make - and at this stage I
would ask him - an application for costs
over and above the airline
for his return
journey.
Mr

MR SMITH:

Smith, do you wish to make application - -

No. I was coming down here on other business. I
was down
and there was no need to get back.
It did not cost me personally or directly to be here.

MR COMMISSIONER: The expenses are in fact the return trip
to Geraldton.
DR THOMSON: As I understand it, yes. I would ask you to
certify that in respect of a one-way airline ticket
from -Perth to Geraldton.
MR COMMISSIONER: A one-way airline ticket from Perth to
Geraldton.
Is that right?
MR SMITH:

Yes.

MR COMMISSIONER: We so certify.
Thank you for coming down
and thank you for your submission.
WITNESS WITHDREW
DR THOMSON:

I will at this stage tender a letter.

MR COMMISSIONER: Mr Smith, by all means you may leave if
you want to.

016

DR THOMSON: I tender a letter from the leader of the
opposition, Mr W.R.B. Hassell. I indicate that that
letter has been referred to and, as I understand it,
extracts printed of that letter in The West
Australian newspaper of today, Friday the 7th of
December 1984. I tender both the letter and
the extract from The West Australian newspaper,
but to mark them separately.
EXHIBIT

RK
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Letter from W.R.B. Has
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MR COMMISSIONER: Thank you, Dr Thomson. As far as the
extract is concerned I do not object to your
tendering it and it being exhibited but one
wonders why we include this extract from the
papers and not several others.
DR THOMSON: Perhaps I will not tender that' but just
draw the commission's attention to the fact that
the letter was reported in this morning's paper.
Perhaps I will just tender that extract for you
to read - that is all - and not as an eXhibit.
MR COMMISSIONER: Thank you.
So we only the letter itself
being tendered as an exhibit and my attention being
drawn to the newspaper item.
DR THOMSON: Perhaps at this stage I could ask for an
adjournment for approximately 10 or 15 minutes
until the next witnesses arrive.
If that is convenient
to you I will notify you when I am ready.
MR COMMISSIONER:

Thank you.

ADJOURNMENT

RK
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2nd FLOOR, LABOR CENTRE, 82 BEAUFORT STREET, PERTH, 6000
TELEPHONE CONTACT: 328 7222<

ME/AN

22nd November, 1984

Mr. Rod Wahl,
Executive Officer,
Royal Commission into Parliamentary
Deadlocks,
Level 7,
Central Law Courts,
30 St. George's Terrace,
PERTH W.A. 6000.
Dear Mr. Wahl,
Further to our submission to the Royal Commission of the
31st October, 1984 we now forward an update of page 67 for
the Royal Commission's consideration.
Consequently, the table which appears on page 22 and currently
reads "Burke Government, Period in Office, 20 months; Number of
Bills rejected, 5" should now read "Burke Government, Period in
Office 21 months, Number of Bills rejected, 6".
ours sincerely,

MICHAEL BEAHAN
State Secretary
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GOVERNMENT

BRAND

COURT/0 I CONNOR

BURKE

TERM OF

NUHBER OF

OFFICE (YEARS)

REJECI'ED BILIS

6

20

12

1

3

21

9

NIL

21 months

Data compiled November 1984

6
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(These arnend:ments \..;rere not agreed to and the Bill lapsed)
Noes
Ayes

::::

::::

15 representing 53.1% of electors
17 representing 40.9% of electors
(32 out of 34 voted)
(Bill defeated)

Ayes
Noes

::::

13 representing 49.4% of electors

::::

19 representing 44.7% of electors
(32 out of 34 voted)

Resolution of Deadlocks:
Ayes
Noes

::::
::::

12 representing 44.6% of electors
18 representing 39.1% of electors
(30 out of 34 voted)

Pecuniary Interests:

Ayes
-Noes

1984

::::

::::

::::
::::

(Bill defeated)

10 representing 45.1% of electors
16 representing 35.5% of electors
(26 out of 34 voted)

Industrial Relations:
Ayes
Noes

(Bill defeated)

(Bill defeated)

10 representing 38.1% of electors
17 representing 40.2% of electors
(27 out of 34 voted)
(Bill defeated)

Ayes
Noes

=
::::

IS representing 54% of electors
18 representing 41. 9% of electors
(33 out of 34 voted)
(Bill defeated)

Ayes
Noes

::::
::::

13 representing 50.9% of electors
18 representing 41.3% of electors
(31 out of 33 voted)
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October, 1984

Secretary,
State Parliamentary Labor
Party (W.A. Branch),
Parliament House,
Perth, W.A. 6000

State Secretary,
Australian Labor Party
(W.A. Branch)
82 Beaufort St.,
Perth. W.A. 6000
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PARLIAMENT

Formal arrangements were not made for the resolution of
deadlocks between the two Houses of the Western Australian
Parliament in 1890 when the British Parliament gave us our
Constitution.

This has led to frequent disagreements

between the two Houses concerning money Bills and other
Bills for which the majority in the Assembly forming
the Government has received a clear mandate.
The record of the Western Australian Legislative Council
shows throughout its history that when it is of the same
political colour as the lower house it has tended to act
as a "rubber stamp", and when of a different colour it
has far too often acted as a house of obstruction for
partisan advantage.

Disagreements over money bills were

frequent between 1906 and 1914.

In the years 1922-34

several crises arose from the Council's requests for
amendments to financial measures.

In 1922 a motion in

the Council to defer consideration of the Appropriation
Bill for six weeks was defeated only on the casting vote
of the

President

(1).

Since 1922 there have been disputes

between the two houses

specifically on money bills

1924, 1927, 1939, -1966,

1972 and 1973 (2).

in

In all but one of these serious disputes the Australian
Labor Party has held a majority in the Legislative
Assembly.

To this day the Parliament has come no closer

to a solution to the problem.

Conflict between the two

Houses over Money Bills and other Bills seems inevitable
in the future given the inadequate provision of deadlock
resolution mechanisms in the Western Australian
Parliament.
Over the past 31 years non-Labor Governments have
generally had their legislative programme treated kindly
by their Party colleagues who control the Legislative
Council.

In 23 years of non-Labor Governments the

Council rejected only 1 Bill.

By contrast, the non-

Labor controlled Council has rejected no less than 47 Bills
during the 9 years that Labor Governments have been in
office since 1953.

The pattern of a higher rate of

8
Conferences of r:anagers and amendmerucs follow;;; t.r"e same
and fall depending upon the P
forming the Government
(See appendix F) .
At least 20 Bills introduced by the Government were
defeated in the Legislative Council during the period
1953 - 1959.

It should be noted that several of these

Bills were rejected on mult

Ie occasions during this

period of time.
1

Abattoirs Act Amendment Bill

2

Aborigines Welfare Bill

3
4

Boxing Day Holiday Bill
Constitution Acts Amendment Bill

5

Death Duties (Taxing) Act Amendment Bill

6

Factories and Shops Act Amendment Bill

7

Industrial Arbitration Act Amendment Bill

8

Jury Act Amendment Bill

9

Prices Control Act Amendment and Continuance Bill

10- State Government Insurance Off ice Act Arne ndrne nt; Bill.

11 Bank Holiday Act Amendment Bill
12 Brands Act Amendment Bill (No 2)
13 Electoral Act Amendment Bill
14 Licensing Act Amendment Bill
15 Bread Act Amendment Bill
16 State Transport Co-ordination Act Amendment .Bill (No 2)
17 Workers Compensation Act Amendment Bill
18 Industry (Advances) Act Amendment Bill
19 Land Tax Assessment Act
20 Natives (Status as Citizens) Bill.
On at least 12 other occasions Bills were effectively
rejected by the Council in the 1953 - 1959 period by either
of the following methods (a) discharging the Bill from
the notice paper

(b)

amending the Bill to a form

unacceptable to the Assembly
at the Committee stage, or (d)

(c)

removing the Chairman

adjourning the debate to

a time when the Council would not be available for further
consideration of the Bill.
For example, in the Twenty
Second Parliament in the 1st session in 1956 the Public
Service Bill introduced by the Premier (Hon A.R.G.Hawke),
debate was adjourned until December 25. These were as
follows:

-

3 -

1

Entertainment Tax Amendment Bill

2

War Service Settlement Scheme Bill

3

28f)

Rents and Tenancies Emergency Provisions Act
Amendment Bill

4
5

6

7
8
9

Fire Brigades Act Amendment Bill
Mining Act Amendment Bill
Acts Amendment (Public Service) Bill
Public Service Bill
Companies Act Amendment Bill
Local Government Bill

11

Long Service Leave Bill
Parliamentary Permanent Officers Bill

12

Swan River Conservation Bill

10

The following list gives the popular names of those
Bills defeated during the Tonkin Government (1971-74).
1

Road Maintenance Tax Abolition Bill

2

Daylight Saving Bill (Defeated 3 times)

3

Statewide Police Control of Traffic Bill

4

Excessive Prices Prevention Bill

5

State Government Insurance Office Bill (A Bill to
allow

the SGIO to compete in all areas of insurance).

6

T.A.B. Audit Bill

7

Abattoir Board - Union Representative Bill

8

Public Service Board - Association Representative Bill.

9

Capital Punishment Abolition Bill

10

City Endowment Lands Bill

11

First Past the Post Voting and Circular Ballot Papers
Bill

12

Sick Leave Bill (A Bill to standardize and extend
sick leave to all)

13

Traffic Act Amendment Bill No 2 (Vehicle License Fees)

14

Teacher's Union Preference Bill

15

Building Contractors Licensing Bill (A Bill to register
and guarantee standards of workmanship)

16

T.A.A. Flights within W A Bill

17

Friendly Societies Chemists Extension Bill

18

Four Weeks Annual Leave Bill

19

New Year's Eve Paid Holiday Bill.

87
Bills

unacceptab~amended by

the Legislative Council

1971 - 1974
1

Ombudsman Act

2

Consumer Protection Act

3

Environmental Protection Act

4

Workers Compensation Act

5

The Long Service Leave Bill was amended until
it bore little resemblence to the original Bill
as passed by the Assembly

6

An amendment to remove the Penal Clauses from the

Arbitration Act was rejected by the Legislative
Council.
These rejected Bills have included the Government's
major legislative proposals for which it received the
electorate's mandate for implementation (see Appendices A
and C).

Not counted among these rejected Bills are

those which have been amended by the Council for the
purpose of weakening or removing a major intent of the
legislation.

The establishment of an Ombudsman is but

one example of this.
In the final session of the twenty-first Parliament (4
August to 25 November 1955) the Hawke Government was
unable to gain Council approval for its major
legislative proposals.

Urgent Government measures such

as those dealing with rising prices and rising rents
were consistently obstructed (3).
Similarly in 1971-74 the Legislative Council rejected
major pieces of proposed Government legislation.
In the past, legislation that the Legislative Council has
refused to pass in periods of Labor Governments has
subsequently been passed by a non-Labor Government.
Removal of the property franchise for the Legislative
Council elections is such an example. State-wide police
control of traffic is another among many.

In cases of party

ideology, such as the State Government Insurance Office
franchise extension, the Parliament has seven times
floundered in total disagreement before approval came
last year,

in 1983.

Long before the extension of the

-
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S.G.I.O. franchise was in dispute there were seven
separate attempts to get the Legislative Council to
agree to the establishment of the State Government
Insurance Office, that is, 14 attempts in total to
establish and to extend the S.G.I.O.

Problems have

arisen in W A in the past in relation to general Bills
in many areas.

Most of the problems confront Labor

Governments, but not all.

Some subjects have provoked

more disputes than others, for example local government,
land and property, and business and financial matters
(see above and Appendix F).
An example from business affairs was the granting of a
Saturday morning holiday for bank workers, which was
rejected by the Council under the Hawke Labor
Governments in 1955, 1956, 1957 and 1958, only to be
passed unanimousl~"by the Legislative Council in 1961
when proposed by the Brand Liberal Government.
Industrial relations and working conditions have caused
many deadlocks and the Legislative Council has used its
power of amendment extensively.

In this area which is of

central concern, Labor Governments have often faced the
hard choice of compromise or nothing.

Social

legislation has also provoked disputes.
The Legislative Council has tended to be paternalistic
on these sorts of questions, for example, in delaying
until 1957 the responsibility of women to sit as jurors
and preventing women from voting in Council elections
until 1965.
An example of the potential for the misuse of power of the
Upper House was demonstrated in 1973, where the
Opposition threatened, for partisan reasons, to use the
Council to defeat the Supply Bill.
The Opposition used this statement attempting to force
the Government to announce the intended polling date in
1974 and when some information was provided, Supply
was passed (4).
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The current period - in which the Houses comprising the
current Parliament are controlled by different political
parties - has been marked by the sudden increase in the
number of disputes between the Houses and in the number
of Bills rejected by the Legislative Council.

So far

5 Bills have been rejected in the past 20 months while
no Bills had been rejected in the previous nine years.
Clearly, the Legislative Council has been used and·
continues to be used for partisan advantage.

Labor

Governments are frustrated while Liberal Governments
are given free reign (see Appendix A).

The historical evidence from other States and the
Commonwealth confirms the Western Australian experience
of the Upper Houses acting in a partisan manner.

On the

occasion of the threat by the W A Opposition Leader in
1973 to reject supply and on those occasions in the
Commonwealth Parliament when the Senate has

refus~d,

or

threatened to refuse to pass an appropriation of Supply
Bill, the reasons for the obstruction have had little
to do with the provisions of the Bill.

Such was the

position in Victoria in 1947 and in the Commonwealth
Parliament in 1974 and 1975.

The action (or inaction)

occurred in order to force the Government to an election
for reasons unrelated to the nature of the Budget.
Within the Australian Federation, State Governments must
be able to negotiate with the Commonwealth and other
States with confidence that agreements entered into can be
translated into law at the State level.

Extensive

references to the States in the Australian Constitution
as in Section 105, 105A and 51 and the activities of
Commonwealth/State relations at the Loan Council and at
Premiers' Conference demonstrate this need.

An Opposition

controlled State Upper House should not be able to
sabotage a State Government's rights and responsibilities
within the Federation, especially on money matters.

-
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Western Australia and Tasmania have Constitutions that
are unusual among the Australian States as neither have
any constitutional arrangements for the resolution of
deadlocks.
Other States have some mechanisms however cumbersome these
may be.

Queensland and the two Territories do not have

Upper Houses

and therefore do not require these mechanisms.

In South Australia a deadlock results from the refusal by
the Upper House to pass the same (or substantially the
same) Bill during two consecutive Parliaments, provided
that a general election for the Lower House has been held
between the refusals and that on the second occasion an
absolute majority of all the members of the Lower House
voted in favour of the Bill at its second and third
readings.

In the event of a deadlock between the Houses,

provision is made for the dissolution of both Houses.
The idea of successive dissolution exists in the Victorian
Constitution where rejection, unacceptable amendment, or
delay by the Council may first lead to the dissolution
of the Assembly as long as there are more than six months
before the expiration of its term in office.

If after the

election, the Assembly again passes the Bill and the Council
persists in its obstruction, subject to certain time
constraints, the Governor may dissolve the Council.
Disagreement beyond the second dissolution may result
in a joint sitting.
The N S W Constitution makes different arrangements for
money Bills from those it makes for other kinds of Bills.
The N S W Constitution contains a provision for a one
month suspensory veto on money Bills.

In effect, the

N S W arrangement is similar to the suspensory veto over
money Bills held by the House of Lords since 1911.

A

money Bill may go directly to the Governor from the
Assembly if the N S W Legislative Council has rejected,

-

unacceptably amended, or f
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led to pass such a Bill.

When it comes to other Bills, the period required to
c~eate

a deadlock is longer, that is, five months.

Three consecutive s

may then follow to resolve the

problem.
First there must be a free conference of managers and
that does not succeed, a joint sitting of both Houses
may discuss the problem without voting on it.

Then the

Assembly may resolve to put the matter to a referendum.
ions
In the Australian Constitution if the Senate twice
rejects or unacceptably amends a Bill with three months
intervening, the Governor General may dissolve both
Houses simultaneously provided there are not less than
six months left in the term of office of the House of
Representatives.

Further disagreement may be resolved

by a joint sitting.

The Commonwealth Constitution also

permits the resolution of a deadlock over proposed
constitutional change.

A referendum for constitutional

change may be put to the people following the rejection
of such Bills twice.

The Western Australian Parliament, by comparison to other
Parliaments, has no constitutional mechanisms of deadlock
resolution.

Although not part of the Constitution, under

the Standing Orders adopted by the Legislative Assembly
and the Legislative Council, the Houses may appoint
Members to discuss a disagreement.
reached the Bill lapses.

If agreement is not

The records show that these

Conference of Managers have adopted the same partisan
pattern of increasing frequency when there are Houses of
a different political complexion and decreasing when of
similar political leaning (Appendix C).
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- 9 The conference of managers has shown itself to be an
ineffective mechanism for the resolution of deadlocks
in the Western Australian Parliamentary system.

The

above evidence and that in Appendix A demonstrates, to
paraphrase Lloyd George, that the Western Australian
Upper House "watchdog" becomes a "partisan poodle- when
a Liberal Government is in power.
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It is understood by the notion of responsible Government
that a government is created by the majority of the House
of Assembly.

It is the Assembly which indicates

has or

has not confidence in the government, and if a majority
of members do not support

any proposed government, that

House is dissolved and the issue is determined at an
election.

This is fundamental to the constitutional

theory of responsible Government.

On the other hand, a

vote of no confidence in the Council does
direct effect.

not have any

The Government does not depend on the

confidence of the Upper House and is not responsible to
it.

To stray from this principle of responsible

Government, by permitting the Opposition to act as an
alternative government, is to provide for unstable and
inefficient government and invites chaos into our
Western Australian parliamentary system.

In this sense

the W A Upper House is inconsistent with the notion of
responsible government.

Not only does the Upper House

undermine responsible government but it actively
encourages unstable government.,

It is not the role of an

Opposition in an Upper House to block the programme of a
Government

enj~ying

majority support in the Assembly or

to bring about an election.

Holding the power to reject legislation has distracted
the Legislative Council from the performance of the proper
review function of a second Chamber.

Opposition

Councillors are encouraged to make party based judgements,
engage in brinkmanship and to see themselves as a second
Government.

Power available in an Upper House is an

irresistable temptation which is inevitably drawn by the
Opposition into the broader partisan struggle with the
Government.
Temporarily unpopular government measures may sometimes be
necessary but a hostile Upper House can place a
Government under threat on any such occasion.

Rational,

sensible Government can be made impossible - especially

~
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the much needed tough decisions which lay the foundations
for long term plans.
Responsible government requires that the Upper House
should not ultimately be capable of blocking the
initiatives of a Government in the Lower House.

The

deadlock mechanism must allow the Government to govern
and also ensure that the Upper House can keep an eye on
the process.

At the Commonwealth level the power of the

Senate and the double dissolution deadlock resolution
mechanisms have been exploited and have recently proved
to be highly disruptive.
widely acknowledged

Six elections in 10 years are

to be too many, a less de-stabilizing

way must be found to settle disagreements between Houses.
A suspensory veto power of 12 months is ample guarantee
that the Upper House may fulfil its function as a House
of Review.

A one year delay allows sufficient time

for public opinion to form concerning proposed
legislation.

This period of delay allows strong

opposition to bring pressure on a Government where
proposals are seen as hasty, faulty or discriminatory.
ionment
While the current electoral system exists it provides an
additional argument against the power of the Western
Australian Legislative Council.

The Legislative Council

is less representative of the electorate than the
Legislative Assembly because of malapportionment within
the electoral system.

Imbalances of enrolments in

Legislative Council Provinces extend from 3:1 to 11:1
making the W A Upper House the worst example of malapportionment among all the Houses of the Australian
States and Territories.

Power should never be held

by undemocratically elected bodies in which a minority
may rule (Appendix D).
3.3

BILLS

The election confers on the Government its right to
raise and spend money until the next election.

This is

fundamental and power over this right is power over the
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- 12 life and death of a Government.
Parliament must pass the budget.

In W A, both Houses of
A Budget could be

rejected by the Legislative Council and this would
force the Government in the Legislative Assembly to
resign and face the people at an election.

However,

because Members of the Legislative Council have fixed
6 year terms, the Council can not be dissolved.

Those

Upper House members who forced the Government to

would

not be immediately accountable for their actions.
Arguments for the retention of such absolute power over a
Government's finances usually claim that it is a Rsafeguard"
to be used only in
Rspecial circumstances R, like,
"corruption", "extravagance", Rincompetence B or
Breprehensible conduct".

There is no satisfactory

definition of the circumstances in which supply should be
refused and it is only when an Opposition party controls
the Upper House that these accusations are likely to be
acted upon.

The Government could demonstrate by vote

that it has the confidence of the Legislative Assembly,
but it could be dismissed by the Opposition refusing to
pass the budget.

However the Legislative Assembly has no

such power to dismiss the Legislative Council.
The Legislative Council's power to reject Money Bills
distorts the system of responsible Government by
installing two different and sometimes opposing centres
of responsibility.

A Government cannot be expected to

be responsible to both.

This power over money causes

most of the tension between the Houses and can be used to
force Governments to the will of the Legislative Council
on other matters.

It encourages an arrogant attitude

amongst Members of the Legislative Council.

It can also

mould the Government to tailor, schedule and even avoid
legislation to appease the Upper House rather than to
fulfil election promises and genuine Government
perceptions of what may be required.
The Upper House should have no power at all in relation to
any Money Bills.
Such a power is potentially destab
economically hazardous and socially divisive.

ing
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A directly relevant example of legislation cast in a form
designed to appease a hostile Legislative Council was the
unsuccessful 1983 "Acts Amendment (Parliament) Bill".

As

can be seen from this submission, the mechanisms proposed
in last year's Bill were not in accord with Australian
Labor Party wishes.

Rather the Bill was an adaptation of

accepted deadlock resolution mechanisms in the N S Wand
Commonwealth Constitutions.

It was thought that because

such mechanisms operated elsewhere, they would be
acceptable to the Legislative Council here.

The

Parliament Bill is a carefully constructed conservative
proposal put forward in 1983 as a workable compromise
which would fit easily into the Australian context and
establish a system midway between the current British and
Western Australian arrangements.

Appendix B contains a

copy of the Parliament Bill and the responsible Minister's
second reading speech.

These documents are included to

indicate to the Royal Commission the degree to which the
Government was prepared to move away from what it
considered was the best solution in order to gain at least
some improvement.

Even this attempt at compromise was

rejected on partisan grounds.
It is a twist of historical fate that had Western
Australia achieved responsible Government twenty years
later, then the need for deadlock resolution mechanisms
would probably have been met and we would not be faced
with the current problem.

For in Westminster in the early

part of the 1900's mechanisms which were to resolve
problems of deadlocks in the British Parliament were
introduced.

In 1910 the House of Lords rejected the

Lloyd George budget,

this action finally led to the

Parliament Act of 1911.

Generally accepted functions of

Second Chambers were formulated by the Bryce Conference
report in 1919.

These are summarized in the following

terms:
Functions appropriate to a Second Chamber:
1

The examination and revision of Bills brought from the
Lower House.

-

2

297

14 -

The initiation of 8ills dealing with sUbjects of a
comparatively non-controversial character.

3

The interposition of so much delay (and no more) in
the passing of a 8ill into law as may be needed to
enable the opinion of the nation to be adequately
expressed upon it.
regards 8ills which

This would be specially needed as
fect the fundamentals of the

Constitution or introduce new principles oflegislation or which raise issues whereon the opinion
of the country may appear to be almost equally divided.
4

It was agreed that a Second Chamber ought not to have
equal powers with the House of Commons, or aim at
becoming a rival of that assembly.

In particular, it

should not have the power of making or unmaking
Ministries, or enjoy equal rights in dealing with
finance.

This was prescribed not only by long-

established customs and tradition but also by

th~

form

\ ',,-;

of the Constitution, which makes the Executive depend
upon the support of the House of Commons, and would
be seriously affected in its working by extending to
a Second Chamber the power of dismissing a
Government (5).
This has given rise to the acceptance of three principles
that the second chamber shall have (i)
initiate money bills,
bills and (iii)

(ii)

no power to .

no power to reject money

no power beyond a suspensory veto to

reject any other pieces of legislation.

Had these

principles been adopted into Western Australia at that
time then the conflicts between the two Houses of
Parliament as described above, would have been avoided.
These three fundamentals are now the principles upon
which the Western Australian Parliament should base its
deadlock resolution mechanisms.

298
- 15 -

RNATIVE
Where a long suspensory veto of one year is able to be
excersised by the Upper House it is possible, for a
variety of reasons,

that a Government may desire that

its proposals be introduced in a- shorter period.

As a

referendum isolates the issue in dispute, provides a
clear answer to the dispute and as the ultimate authority
of the people is beyond challenge, the referendum process
should be the means of resolving a deadlock in a period
of less than 12 months.

-

99

16 -

In respect to the first term of reference we respond
affirmately for the following reasons as outlined:
(a)

Disagreements between the two Houses have been
very frequent.

(b)

The Upper House has tended to act as a House of
obstruction for partisan advantage.

(c)

The powers of the Upper House are contrary to
the practice of responsible Government.

(d)

The lack of deadlock resolution mechanisms can
cause instability.

(e)

The Upper House is malapportioned and therefore
does not properly represent the will of the
people.

(f)

Most other parliaments have deadlock resolution
mechanisms.

(g)

There may be a need for temporarily unpopular
Government measures.

(h)

The lack of a deadlock resolution mechanism
obstructs change and thereby hinders legislative
adaptation and evolution to accommodate changing
circumstances.

Governments are forced to seek

faster alternative non-Parliamentary pathways
to their promised goals and to govern by
administrative fiat;
(i)

and

Negotiation between the Commonwealth and the State
requires confidence that agreements

entered into

can be translated into law at the State level.
In respect to the second term of reference, for the
reasons outlined above we submit that in determining
the forms of deadlock resolution mechanism appropriate
for the Western Australian Parliament the principles
of second chambers as defined by Bryce should be the
basis of these deadlock procedures.
Specifically, Parliament should have effective
legislation to resolve deadlocks between the two houses
which embody the following:

-

1
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If the Legislative Council refuses to pass a Bill
already passed by the Legislative Assembly, such a
Bill shall become law twelve months after its third
reading in the Assembly.

2

The term 'refuses to pass' shall mean that the Bill
has not received its third reading in the Council
within two calander months of having been received
by the Council.

3

If a Bill originating in the Legislative Assembly is
amended in the Legislative Council and returned to the
Assembly with amendments which are not acceptable to
the Assembly, the Bill as decided upon by the
Assembly shall become law either twelve months after
the date of its third reading in the Assembly.
Alternatively, should the Legislative Assembly so
decide, it may put the matter to the people at a
referendum.

In addition within a period of less than

12 months the Legislative Assembly may declare a bill
urgent and resolve to put the proposal to a
referendum.
4

The Legislative Council

~hall

have no authority to

initiate, reject, defer, or amend any loan Bills,
Bills imposing taxation or Bills appropriating
revenue or money_
The above proposals incorporate the mechanism of a
suspensory veto as recommended by the Bryce conference
report.

The suggested period of 12 months suspension

should provide for adequate public debate and Government
consideration of Bills so suspended, yet not wholly
frustrate the workings of Government.
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Adoption of the recommended means of resolving deadlocks
between the Houses has the capacity to transform the
Legislative Council.

From its present condition where

its extraordinary powers necessarily force its deployment
by parties in the continuing power struggles of day to
day politics, the Council has the opportunity to define a
new role.

With a suspensory veto only, the Council will

be less likely to be used as a political tool of second
resort.

Responsibility for decisions would rest where it

belongs. - with the Government in the Assembly.

The

capacities of the Second Chamber could then be focussed
on performing the functions it is designed to perform.
Governments may choose to ignore the views of a
Legislative Council equipped only with a suspensory veto
power.

But the community will learn of the situation and

the community will certainly know who to praise or blame.
There will be no doubt which House must accept total
responsibility for what is done.

A fully responsible

Assembly will have no Second Chamber to blame or to blur
the issue.
Legislative Councillors' influence will increase as their
role as an echo of the party politics of the Assembly
decreases.

The full impact of the renovated Legislative

Council will be felt as it brings a fully developed
committee system into being.

Instead of most committees

being the creations of the Assembly, the Council could
re-define its role to include the maintenance of the
vital research and information that is essential to
modern government.
The Committee system would also be enhanced by the
elimination of malapportionment.

In practical terms

the malapportionment provides for 21 Opposition
Councillors to serve on committees but only ten
Government Councillors to serve on such committees once
the three Ministers - who have limited time - are
deducted from the total of thirteen Government Members
of the Le
lative Council.
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There is,

in the re-defined Council/Assesmbly

relationship recommended, the potential for the Western
Australian Legislative Council to grow in stature to a
respected and valuable part of our Parliament.
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W.A. LEGISLATIVE COUNCIL
REJECTION OF BILLS 1953-1984

GOVERNMENT

PERIOD IN OFFICE

Hawke Government

6 years

20

Brand Government

12 years

1

Tonkin Government

3 years

21

Court/O'Connor
Governments

9 years

NIL

20 months

5

Burke Government

NUMBER OF BILLS
REJECTED

~

23 -

B
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ACTS AMENDMENT
(PARLIAMENT)
1983.
(No•................ of 1983.)

PART I-PRELIMINARY.
Clause.
1.
2.

Short title.
Commencement.
PART II-eONSTIIOnON ACT 1889-1980.

3.
4.
5.
6.

Citation.
Section 2 amended.
Section 73 amended.
Sections 73A and 73E inserted.
PART m-eONSTITUTION ACTS A...\!ENDMENT ACT 1899-1981.

7.
8.
9.
10.
11.

Citation.
Sections 8
Section 8E
Section 13
Section 46

and 8A repealed and sections 8, 8A and 8AA substituted.
amended.
substituted.
amended.

PART IV-ELECTORAL DISTRICTS ACT 1947-1981.
12.
13.
14.

Citation.
Section 12 amended.
Section 13 amended.
PART V-ELECTORAL ACT 1907-1983.

15.
16.
17.
18.
19.
20.
21.
22.
23.

Citation.
Section 4 amended.
Section 64 amended.
Section 66 amended.
Section 77 amended.
Section 90 amended.
Section 92 amended.
Section 119 amended.
Section 125 amended.
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(in
PART VI-SALARIES AND ALLOWANCES ACT 1975-1980.
24.
25.
26.

Citation.
Section 6 amended.
Section llA amended.
PART VII-PARLIAMENTARY SUPERANNUATION ACT 1970-1980.

27.
28.
29.

Citation.
Section 5 amended.
Section 14 amended.
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LEGISLATIVE ASSEMBLY.

A
FOR

AL'l"

BE

ACT to provide for the resolution. of
disagreements arising between the Legislative
Assembly and the Legislative Council in relation
to Bills, and for incidental and other matters,
by amending the Constitution Act 1889-1980,
the Constitution Acts Amendment Act
1899-1981, the Electoral Districts Act 1947-1981,
the Electoral Act 1907-1983, the Salaries and
Allowances Act 1975·1980 and the Parliamentary
Superannuation Act 1970-1980.

it enacted by the Queen's Most Excellent
Majesty, by and with the advice and consent
of the Legislative Council and the Legislative
Assembly of Western Australia, in this present
Parliament assembled, with the approval of the 5
electors as required by the Constitution Act 1889,
and by the authority of the same, as follows:P ART I-PRELIMINARY.

1. This Act may be cited as the Acts AmendShort uue,
meni (Parliament) Act 1983.
10

No. 74--1.
248H/10/8:J
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2
Commencement.

2. The provisions of this Act shall come into
operation on the day on which a proclamation by
the Governor to the effect that the Queen has
assented hereto is published in the Gazette.
5

Citation.
ReprInted
'as approved
30 Aprll 1982.

PART II-CONSTITUTION ACT 1889-1980.

3. (1) In this Part the Constitution
1889-1980 is referred to as the principal Act.

Act

(2) The principal Act as amended by this Act
may be cited as the Constitution Act 1889-1983.

2
amended.

S~ctlon

10

4. Section 2 of the principal Act is amended by
inserting . after subsection (3) the following
subsection->

"

(4) Notwithstanding anything contained
in this section or section 73 of this Act(a) a Bill may, in accordance with section 73A or 73B of this Act, be presented for assent, and assented .to,
by or in the name of the Queen
without the advice and consent of
the Legislative Council; and

15

20

(b) subject to section 73A (6), a Bill that
has been duly assented to in accordance with section 73A or 73B shall
have effect as a law of the State. "

~:::~~r;,J~

25

5. Section 73 of the principal Act is amended(a) in the first proviso to subsection (1) by
inserting after "that" the following-

"
30

and

, subject to sections 2 (4) and 73B of
this Act, ";

-
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3

(b) in subsection (2)(i) by deleting "A Bill" and substituting
the following-

"

Subject to sections 2 (4) and 73B
5
of this Act, a Bill ":

and
(ii) by deleting the comma at the end of

paragraph (e) and substituting the
following-

"

; or

10

(ea) repeals section 73A or 73B
of this Act or restricts,
limits, modifies, suspends,
terminates or circumvents
the operation or application 15
of either of those sections, ".
6. After section 73 of the principal Act the following sections are ins-erted-

"

secucns 7JA

ll.tld <:IB

Inserted.

73A. (1) In this section and in section 73B 20 ~l::re.
of this Act "money Bill" means a loan Bill, a ber:orllen the
Bill imposing taxation, or a Bill.appropriating- ~=.md.
revenue
or moneys for ordinary
annual approprla..
•
tlon Bills.
services of Government, but a BIll shall not
be taken to appropriate revenue or moneys, or 25
to impose taxation, by reason only of its
containing provisions for the imposition or
appropriation of fines or other pecuniary
penalties, or for the demand of payment or
appropriation of fees for licences, or fees for 30
registration or other services under the Bill.
Ho~

(2) If the Legislative Assembly passes a
money Bill and(a) the Legislative Council rejects or fails
to pass the Bill; or
35
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4

5

10

(b) the Legislative Council returns the
Bill to the Legislative Assembly with
a message requesting an amendment
and the Legislative Assembly does not
agree to make that amendment,
the Legislative Assembly may, by resolution,
direct that the Bill be presented to the
Governor for assent by or in the name of the
Queen.
(3) Where a direction is given under subsection (1) of this section in relation to a
Bill-

15

20

25

(a) the resolution by which the direction
is given shall specify whether the Bill
shall be presented to the Governor
for assent by or in the name of the
Queen(i) as passed by the Legislative
Assembly; or
(ii ) with any amendment specified
in the resolution being an
amendment requested by the
Legislative Council; and
(b) the Bill shall be presented to the
Governor for assent by or in the naine
of the Queen in accordance with the
resolution and may be assented to
as so presented.
(4) For the purposes of this section-

30

35

(a) the Legislative Council shall be taken
to have failed to pass a Bill if, at the
expiration of a period of one month
after the day on which the Bill
is transmitted to the Legislative
Council, the Bill has not been
returned to the Legislative Assembly
and the session in which it was
passed by the Legislative Assembly
has not ended;

-

13

30 -

5

(b) a Bill shall be taken to have been
transmitted or returned by one House
of the Parliament to the other House
when it has been delivered, on behalf
of the first- mentioned House, to an 5
officer of the other House, whether
or not the other House was sitting
on the day or at the time of the
delivery.
(5) Where a Bill is presented to the 10
Governor for assent by or in the name of the
Queen in accordance with this section, the
words of enactment shall be altered in an
appropriate manner.
(6) If a loan Bill, a Bill for the imposition 15
of taxation, or a Bill appropriating revenue or
moneys for ordinary annual services of
Government, becomes an Act under this
section, any provision in the Act other than a
provision dealing with20
(a) the loan, imposition of taxation, or
appropriation; or
(b) a matter incidental to the loan,
..imposition of taxation, or appro25
priation,
shall be of no effect.
73B. (1) Subject to subsection (6) (a) of
this section, i l -

DWlll"le-

. ment
llecween the
House<>Bllis

(a) the Legislative Assembly, passes a genernUy.
Bill and30
0) the Legislative Council rejects
or fails to pass the Bill; or
(ii) the Legislative Council passes
the Bill with an amendment
and the Legislative Assembly 35
does not agree to that
amendment; and
(b) not less than 3 months after the day,
on which the Bill was transmitted to

314

6

5

10

15

20

25

30

35

40

the Legislative Council, and in the
same or the. next session; the
Legislative Assembly again passes
the Bill with or without any
.amendment that has been made or
agreed to by the Legislative Council
and(i) the Legislative Council rejects
or fails to pass the Bill; or
(ii) the Legislative Council passes
the Bill with an amendment.
and the Legislative Assembly
does not agree to that
amendment,
a deadlock is deemed to arise between the
Legislative Assembly and the Legislative
Council in relation to the Bill.
(2) Subject to subsection (6) (c) of this
section, where a deadlock is deemed to- arise
between the Legislative Assembly and the
Legislative Council in relation to a Bill the
Legislative Assembly may by resolution direct
either(a) that the question for the approval
or otherwise of the Bill be submitted
.. to' the electors qualified to vote for
the election of members of the
Legislative Assembly according to
the provisions of the Electoral Act
1907; or
(b) that the Legislative Assembly and
the Legislative Council be dissolved
simultaneously.

(3) Where a direction of the kind referred
to in subsection (2) (a) of this section is
given in relation to a Bill(a) the resolution by which the direction
is given shall specify whether the Bill
shall be submitted to the electors(i) as
last passed by the
Legislative Assembly; or
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(ii) with any amendment specified

in the resolution being an
amendment made or agreed
to by the Legislative Council
after the Bill was last passed 5
by the Legislative Assembly;
(b) subject to subsection (6) (c) of this
section, the Bill shall be submitted to
the electors in accordance with the
resolution on a day fixed by the 10
Governor by Order in Council, being
a day during the life of the
Parliament or the day of the next
general election of members of the
Legislative Assembly;
15
(c) when the Bill is so submitted to the
electors the vote shall be taken in
such manner as is fixed by law but, if
no such law is in force, the law for
the time being in force relating to the 20
the holding and conduct of a general
election of members of the Legislative
Assembly shall, mutatis mutandis, '
apply to and in respect of the taking
of the vote, with such modifications, 25
.. omissions, and additions as the
Governor may by notification published in the Gazette declare to be
necessary or convenient for the
purposes of such application; and
30
(d) if a majority of the electors voting
approve the Bill, the Bill as so
submitted shall be presented to the
Governor for assent by or in the
name of the Queen and may be 35
assented to as so presented.
(4) Where a direction of the kind referred
to in subsection (2) (b) of this section is
given in relation to a Bill(a) subject to subsection (5) of this 40
section, the Governor shall, if

315
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8

5

advised to do so by the Executive
Council within one month after the
passing of the resolution by which
the direction is given, dissolve the
Legislative Assembly and the Legislative Council simultaneously;
and

10

15

20

25

30

35

40

(b) subject to subsection (6) (b) ofthis
section, if after that dissolution the
Legislative Assembly again passes
the Bill, with or without any amendment that has been made or agreed
to by the Legislattve Council, the Bill
as so passed shall be presented to the
Governor for assent by or in - the
name of the Queen and may' be
assented to as so presented.
(5 ) No dissolution shall take place
pursuant to subsection (4) (a) of this section
within 6 months before the day of the expiry
of the Legislative Assembly by effluxion of
.
time.
(6) "If, under section 73 of this Act or under
any other Act, a Bill may not lawfully be
presented to the Governor for assent by or
in the name of the Queen unless the second
and third readings of the Bill shall have been
passed with the concurrence of an absolute
majority of the whole number of the members
for the time being of the Legislative Assembly
and the Legislative Council respectively(a) a deadlock is not deemed to arise
between the Legislative Council and
the Legislative Assembly in relation
to the Bill unless the second and
third readings of the Bill have, on the
passing of the Bill by the Legislative
Assembly as referred to in paragraphs
(a) and (b) of subsection (1), been
passed with the concurrence of an

-
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absolute majority or the whole
number of the members for the time
being of the Legislative Assembly;
(b) where a direction of the kind referred

to in subsection (2) (b) of this section 5
is given in relation to the Bill, paragraph (b) of subsection (4) does not
apply to the Bill unless the second
and third readings of the Bill have, on
the passing of the Bill by the Legis- 10
lative Assembly as referred to in that
paragraph, been passed with the
concurrence of an absolute majority
of the whole number of the members
for the time being of the Legislative 15
Assembly;

(c) where the Bill is a Bill of a kind

referred to in section 73 (2) of this
Act, subsection (2) (b) of this section
does not apply to the Bill and, on a 20
direction of the kind referred to in
subsection (2) (a) being given in
relation to the Bill, the Bill shall be
submitted to the electors in accordance with the resolution by which 25
the direction was given on a day fixed
by the Governor by Order in Council .
being a day not sooner than 2
months, and not later than 6 months,
after the resolution is passed.
30
(7) For the purposes of this section(a) the Legislative Council shall be taken
to have failed to pass a Bill if, at the
expiration of a period of 2 months
after the day on which the Bill is 35
transmitted
to the Legislative
Council, the Bill has not been
returned to the Legislative Assembly
and the session in which it was passed
by the Legislative Assembly has not 40
ended;
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10
(b) a Bill shall be taken to have been
transmitted or returned by one House
of the Parliament to the other House
when it has been delivered, on behalf
of the first-mentioned House, to an
officer of the other House, whether
or not the other House was sitting on
the day or at the time of the delivery.
(8) Where a Bill is presented to the
Governor for assent by or in the name of the
Queen in accordance with subsection (3) (d)
of this section, the words of enactment shall
be altered in an appropriate manner.
(9) In respect of money Bills this section is
in addition to section 73A of this Act and
nothing in this section or that section prevents the operation of the other of those sections in relation to a money Bill. ".

5

10

15

P ART III-CONSTITUTION ACTS AMENDMENT
ACT 189S-1981.

20
Citation.

;;:~~~'i-;e~d
18 May 1971
and
amended by
Acts Nos. 9

ot 1972.

5~~g~~·.

15. 71. 86 and
111 or 1975.
28 ot 1977.
59 of 1978.
4 and 5 ot
1980 and
13 or 1981.

7. (1) In this Part the Constitution Acts
Amendment Act 1899-1981 is referred to as the
principal Act.
(2) The principal Act as amended by this Act may
25 be cited as the Constitution Acts Amendment Act'
18991983
'
.

8. Sections 8 and 8A of the principal Act are
repealed and the following sections are substituted-

Sections 8
and8A
repealed and
sections 8.
llA and 8AA
substituted.
Terms

or

30

8. (1) In this section "member" means a
member of the Legislative Council other than
a member referred to in section 10 or 47A
of this Act.

35

(2) A member shall cease to be a member,
and his seat as a member shall become vacant,
on the day on which his term of service as a
member expires under subsection (4), (5) or
(6) of this section.

"

service or

E,eg'fs~:~I~~

. Councll.

- 36 -

19

11
(3) Subsection (2) of this section does not
affect the operation of any other provision
of this Act, or any provision of any other Act,
under which a member may cease. to be a
member or the seat of a member may become 5
vacant, or the operation of section 73B of the
Constitution Act 1889.
(4) The term of service of a member elected
at an election held pursuant to section
8 AA (a) of this Act expires at the end of the 10
period of 3 years commencing on and
including the twenty-second day of May last
preceding .the day of his election.
,.

(5) The'term of service of a member elected
at an election held pursuant to section 15
8 AA (b) of this Act expires at the end of the
period of 6 years commencing on and
including the twenty-second day of May last
preceding the day of his election.
(6) The term of service of a member other 20
than a.jnember to whom subsection (4) or
(5) of this section applies expires at the end
of the period of 6 years commencing op. and
including the twenty-second day of May next
following his election as a member.
25
SA. (1) Where a vacancy in the Legislative
Council is due to occur by effluxion of time-

medlon to

lUI vacanc1ll'l

occurrtng trr
ef!luzlolJ.

ot=e.

(a) a writ for the election of a member
to fill the vacancy shall be issued .
before the tenth day of April last 30
preceding the occurrence of the
vacancy;
(b) the writ shall be returnable not
later than the twenty-first day of
May next succeeding that tenth day 35
of April; and

320

12

5

10

15
Elect10n
after

dtsaotutton
of Leglslstlve
Councll.

20

25

30

Section 8B
amended.

(c) the member elected to .fill the vacancy
shall not sit or vote until after that
twenty-first day of May, at the close
of which day the retiring member
shall vacate his seat.
(2) If the seat of a member becomes vacant
on or after the first day of January in the
year in which that seat would have become
vacant by effluxion of time and before the
close of the twenty-first day of May in that
year then, unless the Legislative Council is
dissolved after that vacancy occurs, that
vacancy shall be deemed to have occurred by
effluxion of time and the member elected to
fill the vacancy is entitled to sit and vote after
that twenty-first day of May.
.
8AA. Not later than 21 days after the
Legislative Council is dissolved pursuant to
section 73B of the Constitution Act 1889 there
shal! be issued in respect of each Electoral
Province(a) a writ for the election of a member of
the Legislative Council for the
Province to hold office for a term of
.. . service ascertained under section
8 (4) of this Act; and
(b) a writ Iorfhe election of a member
of the Legislative Council for the
Province to hold office for a term of
service ascertained under section
8 (5) of this Act. "
9. Section 8B is amended-

35

(a) in each of subsections (4) and (6) by
inserting before "the member shall sit and
vote accordingly" the following" ,unless his seat becomes vacant otherwise than by effiuxion of time or the
Legislative Council is dissolved, ";
and

"

-
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(b) in paragraph (d) of subsection (8) by
inserting before "shall sit and vote accordingly" the following. unless his seat becomes vacant otherwise than by effluxion of time or the 5
Legislative Council is dissolved, he "

10. Section 13 of the principal Act is repealed
and the following section is substituted-

"

13. (1) Where the member of the Legis- =~~';eto
lative Council holding office as the President 10~~l
vacates his seat by periodical retirement when ~~e~t
the Council is not in session he shall continue
in office as and be deemed to be the President
of the Council until the next meeting of the
Parliament, unless he is not re-elected as a 15
member of the Council.
(2) Where the Legislative Council is
dissolved the President of the Council at the
time of the dissolution shall continue in office
as and be deemed to be the President of the 20
Council until the next meeting of the
Parliament, unless he is not re-elected as a "
member of the Council.
(3) Nothing in this section shall enable a
President continued in office by this section 25
to preside at any meeting" of the Legislative
Council. "

11. Section 46 of the principal Act is amended in
subsections (2) and (6) by deleting "the ordinary"
in each of those subsections and substituting, in 30
each case, the following"

ordinary

"
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PART IV-ELECTORAL DISTRICTS ACT 1947-1981.
CitatIon.
Reprinted
as approved

12. (1) In this Part the Electoral Districts Act
1947-1981 is referred to as the principal Act.

14 July 1977

and
amended by
Act No. 13

or 1981.

(2) The principal Act as amended by this Act may
5 be cited as the Electoral Districts Act 1947-1983.

Section 12
amended.

13. Section 12 of the principal Act is amended
in subsection (6)(a) in paragraph (c) by inserting before "the
general" the following"

10

the Legislative
dissolved. ".

if

Council

is

not

(b) by inserting after paragraph (c) the following paragraph-s"

15

(ca) if the Legislative Council is
dissolved, the general elections
held by rea son of that
dissolution: ";

and
(c) in paragraph (d) by inserting after "subsection" the following-

20

" .or after the general elections mentioned
in paragraph (ca) of this subsection, as
the case may be "

Section 13
amended.

14. Section 13 of the principal Act is amended by
25 deleting "It" and substituting the following-

"

Subject to sections 2 (4) and 73B of the Constitution Act 1889, it "

323
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15
PART V-ELECTORAL ACT 1907-1983.
Cltatlon.
Reprinted
lUI approved

(1) In this Part the Electoral Act 1907-1983

is referred to as the principal Act.

8Dec~mber

1981;

Amended by
Acts Moo. ai,

(2) The principal Act as amended by this Act may
123 of 1982
and s cr
5 198:1.
be cited as the Electoral Act 1907-1983.
&>etlon 4

16. Section 4 of the principal Act is amended-s-

llJnended.

(a) by deleting the definition of "Conjoint
election" and SUbstituting the following
definition"

"conjoint election" means-

10

(a) a general .electton for the
Assembly and a general
election for the Council that
are both to be held on the
same day pursuant to writs 15
issued on the same day; or
(b) a general election. for the
Assembly and general elections for the Council that
are all to be held on the same 20
day pursuant to writs issued
on the same day; ";
and
(b) in the definition of "General Election" by
inserting after paragraph (2) the following 25
paragraph-

"

(3) any election for the Council
caused by the dissolution of the Council
by the Governor being an election held
to30

(a) elect a member for each
Province pursuant to section
8AA (a) of the Constitution
Acts Amendment Act 1899; or

324
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16
(b) elect a member for each
Province pursuant to section
8AA (b) of the Constitution
Acts Amendment Act 1899; "
Section 64
amended.

5

10

15

~;;~:~~~~~

17. Section 64 of the principal Act is amended-

(a) in subsection (1) by deleting ", in the case
of the triennial vacancies in" and substituting the following" for the issue of writs in the case of ";
and
(b) by inserting after subsection (1) the following subsection"
(la) In the case of general elections
to be held by reason of the dissolution
of the Council and the Assembly
pursuant to section 73B of the Constitution Act 1889 one warrant shall be
issued for all of the writs. "
18. Section 66 of the principal Act is amended-

20

(a) by inserting after the section designation
"66." the subsection designation "(l)"; and
(b) by inserting the following subsection-

"
25

ticctlon 77
amended.

30

(2) In the case of general elections
to be held by reason of the dissolution
of the Council and the Assembly
pursuant to section 73B of the Constitution Act 1889 the same day shall be
fixed by the writ for the polling in
each Province and District. ".

19. Section 77 of the principal Act is amended in
subsection (2) by inserting after "District" the
following" ,or for more than one election for the same
Province, "

-
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20. Section 90 of the principal Act is amended in
subsection (11) by deleting "the election to be held
for the Assembly and a prescribed ballot paper for
the corresponding election to be held for the Council,
or if there is only one such election to be held, a 5
prescribed ballot paper for that election" and substituting the following"

each election that is to be held

"

~~~~f
21. Section 92 of the principal Act is amended in
subsection (9a) by inserting after "election", in the 10
third place where it occurs, the following-

" or _elections "
~~~r;J~9

22. Section 119 of the principal Act is amended
in subsection (6) by inserting after "election", in the

third place where it occurs, the following"

or elections

15

"

23. Section 125 of the principal Act is amended SectIon 125
in subsection (2) by deleting "and the name of the
Province or District for which the election takes
place".
.
20
llmend~.

PART VI-8ALARIES AND ALLOWANCES
ACT 1975-1980.

24. (1) In this Part the Salaries and Allowances
Act 1975-1980 is referred to as the principal Act.

CItation.
Ac~No_

otl9'7S;

:n

llmel1d~ by

Acts NOfl. 89

ot 19'75. 63

(2) The principal Act as amended by this Act may 25 ~~rl~9
be cited as the Salaries and Allowances Act ~~~~ot
1975-1983.

~
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Section 5
emended.

25. Section 6 of the principal Act is amended by
repealing subsection (5) and substituting the
following subsection-

"
5

(a) a member of the Legislative Assembly
who ceases to be a member thereof by
reason of the dissolution of that
House or the expiry thereof by
effluxion of time shall nevertheless
be deemed for the purposes of this
Part and the provisions of any
determination to have continued to
have been such a member until the
day fixed for the polling for the
general election for that House next
following the dissolution or expiry;

10

15

(b) a member of the Legislative Council
who ceases to be a member thereof by
reason 'of the dissolution of that
House shall nevertheless be deemed
for the purposes of this Part and
the provisions of anydetermination
to have continued to have been such
a member until the day fixed for the
polling for the general elections for
that House held by reason of the
dissolution. ".

20

25

Section llA
amended.

(5) Except where the Tribunal otherwise
determines-

26. Section llA of the principal Act is amended
30 by repealing subsection (4) and substituting the
following subsection-

"

35

(4) Subject to this section(a) where a person ceases to be a member
of the Legislative Assembly by
reason of the dissolution of that
House or the expiry thereof by
effluxicn of time arrangements made
under subsection (1) of this section
shall continue to apply to and in

32
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19
relation to him during the period
between the dissolution or expiry
and the day fixed for the polling
for the general election for that
House next following the dissolution 5
or expiry;
(b) where a person ceases to be a member
of the Legislative Council by reason
of the dissolution of that House
arrangements made under subsection 10
(1) of this section shall continue
to apply to and in relation to him
during the period between the
dissolution and the day fixed for
the polling for the general elections 15
for that House held by reason of the
dissolution. ".
PART VII-PARLIAi.\1ENT ARY SUPERANNUAnON
ACT 1970-1980.

27. (1) In this Part the Parliamentary Super- 20CI:atl.on.
annuation Act 1970-1980 is referred to as the asReprttlted
"ppro," E'C.
15 JIU1W1.rj
1981.
Prin cipal Ac t •
(2) The principal Act as amended by this Act
may be cited as the Parliamentary Superannuation
Act 1970-1983.
25
28.

Section 5 of the principal Act is amended-«

(a) by repealing subsection (2) and substituting the following subsections-«

"

(2) For the purposes of this Act a
member of the Legislative Assembly 30
shall be deemed not to have ceased to
be a member by reason only of the
expiration by effiuxion of time or
dissolution of that House.
(280) For the purposes of this Act a 35
member of the Legislative Council shall
be deemed not to have ceased to be a

&.!etion 5:

amended..

."

328

20
member by reason only of his retirement by effiuxion of time from that
House or the dissolution of that
House, ";
5

10

15

20

(b) in subsection (3) by inserting after "poll"
the following" for the general election for that
House "; and .
(c) by inserting after subsection (3) the following subsections"
(4) A member of the Legislative
Council who ceases or ceased to be a
member thereof by reason of the
dissolution of that House shall be
deemed, for the purposes of this Act,
to cease or to have ceased to be a
member on the day fixed for the taking
of the poll for the general elections
for that House held by reason of the
dissolution.
(5) In subsections (3) and (4) of this
section "general election" shall be
construed in accordance with section 4
of the Electoral Act 1907. ".

~~;~Od~J:

25

29. Section 14 of the principal Act is amended
in paragraph (b) of subsection (la)(a) by inserting after ·"Council", where it first
.
occurs, the following"

30

for a term of service commencing on the
twenty-second day of May next following the election "; and

(b) in subparagraph (i) by inserting after
"Assembly and" the following-

"

ending immediately before

"

3 8
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ACTS A11ENDHENT

(PARLIAMENT)

BILL

[Thursday, 10 November, 1983]

MR TO:'\KI:"l (Morley-Swan-Minister for
Parliamentary and Electoral Reform I (1..+5 p.m. [:
I moveThat the Bill be now read a second time.
In a very irncorraru sense self-Government came
too early to \Vestern Australia. Just as we cannot
predict the constitutional situation in 2\ years'
time. our for ebecrs could not predict the way the
Westminster system would evolve. If our [oundina
fathers had been framing a consuunion afte~
\9 \ I when the Parliament Act was passed in the
United Kingdom. the resolution of deadlocks between the two Houses of Parliament would have
been attended to. Seventy tWO years after the historic Parliament Act in Bruairi. we must now
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[ASSEMBLY]
achieve a similar reform in Western Australia.
After a struggle bet ween the Liberal Government
of Britain and the House of Lords, the Parliament
Act prevented the House of Lords from rejecting
or amending money Bills. We in Western Australia seem to have marked time' and remained ai
the i 890 stage of constitutional development
while the Westminster model .we' originally'
adopted has evolved in two major-"steps"in 1911
and 19-\9.
I warn to emphasise that point. To refer to this
system in W~ as being modelled on the
\Vestminster system is very inaccurate to a large
cxteru because of the degree to which the
Wcsi rninsrer Parliament has evolved in answer to
modern demands and pressures and because this
Parliament has been ossified in a model that may
have been appropriate in 1890, but is certainly not
appropriate in 1983.
Reference to Westminster is not made to adV;I:'C~ the 'mother of Parliaments as the solitary
source of constitutional ideas. but to make crystal
clear that constitutional evolution is essential.
Dmos.iurs [a ilcd

1O

evolve.

Tasmania and Western Australia have Constitutions that are unusual among the Australian
States, Neither of these two States has any constitutional arr angernenis for the resolution of deadlock>, At least the other States have some rnech. anisrns. however cumbersome these may be. Of
course Queensland and the two Territories have
no usc ior such arrangements.
In South .~us"<iiia the Assembly may be dissolved if the Council rejects or unnccept a bl y
amends a Bill. If the Assembly ag airi passes the
f:lill and the Council persists with its rejection or
un.icceptable amendment. the Governor may
within six months dissolve both Houses.
The idea of successive dissolutions exists in the
Victorian Constitution where rejection, unacceptable amendment. or delay by the Council may
first lead to the dissolution of the Assembly as
long as there are more than six months before the
expiration of its term of office. If after the elcclion, the Assembly again passes the Bill and the
Council persists in its obstruction. subject to
certain lime constraints, the Governor may dissolve the Council. Disagreement beyond the second dissolution may result In a joint silting.
The NSW Constitution makes different arrangements for money Bills from those it makes
for other types of Bills, ln effect, the ~S\\' a rrungcrneru is similar to the suspe nsor y veto over
money Bills held by the House of Lords, A money
Bill may go dir cct lv io the Governor from the Assembly if the ;';SW l.cg isla tive Council has rc-

jeered. unacceptably amended. or failed to pass
such a Bill. When it cernes to other Bills. the
period required to create a deadlock is longer-in
fact five months. Three consecutive steps may
then follow to resolve the problem. A free conference of managers first, and. if that does not succeed. a joint silting of both Houses may discuss
the problem without voting on it. Only then may
the Assembly resolve to put the matter to ;
referendum.
Not surprisingly, such cumbersome deadlock
resolution mechanisms as are found in the Stare
Constitutions have been very seldom used. More
use has been made of the provisions in the Australian Constitution by which. if the Senate twice
rejects or unacceptably amends a Bill with three
months intervening. the Governor-General may
dissolve both Houses simultaneously-provided
there are more than six months left in the term of
office of the House of Representatives.
Further disagreement may be resolved by a
joint silting, The Commonwealth Constitution
also permits the resolution of a deadlock over proposed constitutional change. .~ referendum for
constitutional change maybe put to the people
after following the twice-rejected pattern "..hich
applies to other Bills. All these upper Houses can
reject-but not amend-money Bills. Exercise of
this power to reject money Bills and the Budget.
with the exception of NS \V. inexorably forces the
Government in the lower House to an election.
NSW refined its Constitution in' 1935 and a
similar idea appears in the Constitution of India
of 1947. Both Constitutions contain a provision
for a one month <uspensorv veto on money Bills.
In 1983, these stabilising modrhcauons to ",,Constitution are overdue. Look around this
Chamber, Do members see any reason members "century hence should speak of us with reverence?
Do members think we deserve to be spoken of in
hushed and reverent tones as some people do of
the politicians of the last century" Who can say
that we are not man for man-alas I cannot sav
woman for woman-every bit as foolish or ever;
bit as wise as were our founding fathers?
An Opposition member: You are quoting
Shakespeare.
An Opposition member: You sound as though
.
you have gone off your nut.
A Government member: It takes one to know
one,
Mr T01':KIN: If we move to change the Constitution. we are not changing holy writ. We are
merely part of the responsible evolutionary process by which imperfect decisions of the past are
improved. Politicians of the past made mistakes.

330
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not want an ombudsman refused to accept the
as we do today and as politicians of the future
mandate given to John Tonkin by the people.
wilL
As everyone knows. the graph of the activity of
A member: Are you reading that?
the Legislative Council rises with the election of
Mr O'Connor: On what page are you:
an ALP Government and falls while non-Labor
Mr TONKIN: Page 4. It is written iFl invisible
Governments are in office. We have the classic
ink. I will repeat. politicians of the past made miscase this year of the appointment of a committee
takes, as we do today and as politicians of the
in the Legislative Council to look at lellislation.
future will, and these mistakes can be written into
This is a group of people who have been a~leep for
ccnstiucnal law, the same as they can be written
the last nine years.
into any other law.
Mr O'Connor: You are reflecting against some
Count Munster of Russia once said, "Every
of your own members.
country has its own Constitution. Ours is absolutMr TONKIN: No I am not, because rnv colism moderated by assassination". In twentieth
century W A we could say our Constitution is a leagues in the upper House who are members oi
of
democracy
moderated
by the Australian Labor Party have eonsisrerulv
pretence
moved for reform in that Ch~mber but thev hav~
rnalapporiicnment and the gerrymander! Our
not had a rnajoriry. The number of confe'rences
Constitution takes a more legal nineteenth
century approach to establishing the machinery which become necessary follow the same rise and
fall pattern as outright rejections.
for Government but the machinerv has been sent
on its journey through time wirhou; a repair kit.
Mr O'Connor: Can vou tell me when 'IOU have
When there is a breakdown and the Houses canmoved for reform of the upper House'? .
nut agree. the problem has to be pu t to one side
Mr TONKIN: Recent conferences :'011l)W;l patuntil the next election. This means a moratorium tern like this- .
on pclicy of up to three years or more. which is
Canhardly democratic.
Government
Years Ierences
Under section 3~ of the State Constitution the
.
Hawke ALP
6
15
Assembly and the Council are each ernpo .....ered to
Brand Liberal
.
11
make their own Standing Orders. and among
..
Tonkin ALP
3
these are arrangements for a free conference atLiberal
.
Court-O'Connor
9
o
tended by managers appointed by each House. To
the best of mv knowledge there have been 121 Political observers are not going to need to be
mystics to divine who opposes and ..... ho favour;
conferences b~tween thc~ two Houses, but these
figures are of course no zuide as to the number of improv-ed deadlock resolution machinery in this
.
disagreements which ha';e occurred. A conference State.
does not even arise unless both Houses agree to ii.
,",Ir O'Connor: We fought ours OUI in the party
Bills Ilauy rejected or allowed to lapse due to room beforehand.
.
fierce disagreements do not even get as far as a
Mr TONKIN: It is not supposed to be a part}'
conference. Approximately 20 per cent of conferHouse.
ences have failed to reach agreement but that
Section 36 of the WA Constitution permits the
does not imply that the word "success" can be atWA Parliament to define its powers and privitached to the remainder. In a situation where the
managers from the Legislative Council are in a leges provided that these do not exceed those held
by the Commons House of Parliament. Since
position of strength. they can and have driven
19 \ 1 that particular section has been a dead letvt:.ry hard bargains. Many Governments in WA
ter. It was not long after self-Government that the
have been faced at a conference with either acLegislative Council was strengthening its Standcepting substantial amendment of their Bill or
ing Orders, linally turning to the Australian Senhaving nothing at all. Premier John Tonkin
wished to have an ombudsman. He was offered an ate model in 1907. Without reference ',to the
ombudsman with a significantly reduced power .'Legislative-Assembly the Legislative Cou~cil asand scope of action. or no ombudsman. He chose 'serte,i-iti': ;'lgh'ttoprci:;3~requeStSlo'r"arrll:ndmen G
to money Bills above and beyond rights' asserted
to have an ombudsman with gravely reduced
by other State Parliaments. On top of this, of
powers. We must doubt whether such a confercourse, the present Constitution ensures the
ence deserves to be regarded as a success. I might
Legislative Council cannot be dissolved. Only the
say John Tonkin pressed for an ombudsman
through many years of Opposition. When he was ef'Iluxion of time brings about the triennial retireelected as Premier of the Stare. those who still did
ment of half the members.
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Conflict over the ability of the Legislative j
The idea of referring the problem to a judicial,
Council to press requests, for amendments \0 '., autho-i'itywafrevived in 1972.' but 'as in I 927 .-:--n~· .
money Bills began -,vith thc'orliiri-al-conslii'u"lionill" 'lfurtheraclio'itfoliow;(r::IJrgea-on-6);--Thc:--V/esl
power to reject but not amend ~ucli legisb'!ion. Ip' ;; Au;tr~ifun-the Liberal Opposition threatenedTo"
the very first year of self-Governrneru. Speaker l~'ilhhol(rs'u·pplY"'ffum~·niclori-kinboveriiriient~in'
Lee-Steere ruled that the Legislative Council was, -1973, 'Granting supply was made conditional on
not :H liberty to amend finance Bills but must "the setting of an early election date. "Tacking"
eit hcr accept or reject' them, As t he Legislative
additional material onto supply Bills is a practice
Council adopted more radical Standing Orders
outlawed by the WA and most other Constiwhich interpreted its role in a stronger way. the
unions and an outrage in Western style
Houses began to diverge and COnni":IS increased.
dcornocratic practice, It is an indication of the
Mr Laurance: Ask vour research olficer s to be
scant regard the Liberal Party in this State has
brief.'
for the conservation ot' tradiuon.
'\-Ir TO>,KIN: Speaker Quinlan in 1906 reo
fused to concede that the Le aisluuve Council
could urncnd or repeat requests -for arncndrnerus.
If it could, he poirued out thaI the responsibility
for a finance Bill's failing would then be with the
Lcgistutivc Assembly. not the Legisl.uive Council
where it belonged.
Bv Wor ld War I conflict over rnonev Bills bec~lIn~ almost .m annual event. After J f~15e start J
joint Stunding Orders Cornrniucc recornmendcd a
Bill to make dear the powers of the Council, Delegutes trorn the Assembly added the clause. "The
Council shall not insist upon its amendments of,
the financial provisions of Bills if such amendmerits arc not agreed to by the Assembly" but this
addition \I'J; unacceptable to the Council. Bills
attempting ro scrt out the problem failed in 191~
andalmo;tfadedlnI92IwhenmostoftheI91)
,
proposals were al the las: minut e successfully
fI111\'ed as amendments. BI' these chances the
' en
. a mora I vtc t Or v to
\\
, 'IIC he II .v'\"tn rSt rv 'h ;l d ~II
ihe Lez isl.u ive C~uncll. .
\Vh:J.t hud begun as a trade off wit h the Legis1:J.\Ive Council guirung the Jbllity to iruuare legisluuon In which only pecuniary amounts were
involved and renou~cing its self-appointed pov:er
to repeat reque~ts. ended with only the Lcgislative
Council gain Side of the iransacuon completed.
The Council also claimed it had the power to call
conferences on Bills which i he Const iun ion says II
cannot :imend,By the 1921 legislation. the Legislative Council rhad gained the power to initiate
some money Bills but could not increase. "a burden on the people".
Disputes have, however. continued. In 1927 the
Houses resolved to refer the whole problem !O the
Privy' Council bui" iiolhing~c::iine of that. The
problem Oared again in 1966 when Speaker
Hca rrnan refused a conference saying that the
Legislative Council had already exhausted its
single request prerogative and t he r ef'or e was exceeding its powers, On this occasion, the Bill was
rescued a nd passed.
.>

Standing Orders for conferences about disaereernerus may be changed bv either House
,,(thout reference to the - othe;, There is no
guarantee in the existing arrangement that a dispure will be resolved and we have examined
enough of the history of disputes to see that con[lict is endemic, There have been at least 1.1 at,tempts either to sort Out the' irura nsigencies over
pressingrequests on money Bills or to introduce
some. Iorm "vf deadlock re.sl)lutilln rnachincry.
Genuine reform has been avoided.
The Lcgislauve Council hJS been \'er~ forceful
in safeguarding and arrogating expansion of irs
influence over monel' Bills, There are verv good
reasons why an upper House should not have ~uch
power,
\Vilhout the ower to raise and tv send ;l
G
p
C
I
pe: h i
overnrneru cannot zover n.
entre over t IS
'h
- I' li
d d h
power IS t e PO\lC~.o lie an
eat ,over a
Government.
Frustration of other
lesislauon .CJn
,
,,-,
'
hinder a Government and rnuke IlS lite lery difFicull, but not impossible. The presern consr.iurional authority of In unqualified FIght to reject
money Bills is the greatest power of the Legisla iive Council over the Executive and the L'eoislalive
Assembly, The fact that this power has Il~t actually been used in WA has not prevented the
Legislative Council from fullv exploiting this irnrnense threat.
.
As the events of 1975 in the Cornmonweah h
sphere clearly illustrate, the power over supply
has the potential to create instability and stress
sufficient to pose a threat to the consuiuuonal
framework. The House of Commons gained its ascendancy over the Crown by use of its powers
over taxation and supply and if the Legislative
Council here continues to possess such powers we
cannot guarantee that future MLCs will nOI seek
\0
further assert themselves and thereby
destabilize our political system.
Mr Gordon Hill: The House of Commons has
ascendancy over the House of Lords,
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:>1r TONKIN: That is correct. Constitutions
have to be capable <1f operation regardless of the
degree of "responsibility" of ~I LCs.
It is basic to the theorv of the Westminster
style of responsible Gove~nmeni that the Assembly forms the Government. Should the Assernbly indicate it has lost confidence in the"
Government an election follows. But a vote of no
confidence passed in the Legislative Council has
no such effect. 'It' is only by the indirect power
over supply that the Legislative Council can assume the same power as the Assembly, Should the'
Legislative Council refuse supply, the only way
out is for the Assembly to be dissolved even
though it could e:lsily demonstrate its confidence'
in the Government.
Tasmania has a Constitution which is similar in
many resepcts to ours in W A and not surprisingly,
Tasmania suffers from many similar constitutional problems. A Royal Commission into the
question of deadlock resolving machinery for
Tasmania reponed last year. \los~ submissions to
that commission advocated that the Legislative
Council there hold a suspensory veto over money
Bills. The commissioners saidThe sole justification for the Council keep. ,ing such a power that is potentially so destructive of workable and effective Government. is th;rtit is a "safeguard" to be used on
rare occasions. But any attempt to describe
the occasions when it could be used results in
general vagueness denoted by terms such as
"corruption". "moral integrity", and-in the
Cornrnonwealth sphere-reprehensible conducl.
We all recognize these accusations as the stuff of
Opposition. The fact is that, in the supply crisis in
WA in 1973 and also the Commonwealth situations of 1974 and 1975, the content of the actual
Supply Bills has not been the reason for the
threats of rejection. Rejecting supply is an indirect method of dismissing a Government
utilized by an Opposition in control of money,
That vcry control helps to foster the idea in the
minds of councillors that the Council is some sort
of Opposition or alternative Government.
Needless to say the threats and actions materialise when opposing groups each control a House
and when a Government faces di mcult budgetary
decisions and declining ratings on the opinion
polls. These are the very circumstances where a
Government cannot be expected to retain the confidence of two Houses and be responsible to two
masters.

The Tasmanian Royal Ccmissicners summed
up their findings about the power of the Legislative Council over supply as followsWeare of the view that the existence of
this power has done more to create tensions
and 'ill feeling between the Houses than any
other aspect of the Constitution and that the
case for the removal of the power far out-'
weighs any arguments for its retention. We
also believe that the character of the upper
House as an independent Chamber w.ill be
strengthened if the Legislauve Council
forgoes its power to force a Government to
the people by refusing supply.
lfwe have a proper constitutional framework for
the resolution of deadlocks. the problems of the
past in W A where the rwe Houses each embody
in their Standing Orders different interpretations
of their rights should become less significant,
Although the mailer of Standing Orders is one
for each house to determine, as I see it the proposal's in the Bill before us add to the existing Jr·
rangernents for dealing with disagr eernerus, I see
no reason that conferences of managers should
not continue to assist the Houses discuss their
'problems. What the Government wishes to add
with the approval of the electors at a referendum
is a constitutionally guaranteed way to resolve
deadlocks so that if conferences fail and a Bill is
of importance, there are other avenues. available.
We propose that a deadlock over a' money Bill
can arise if the Legislative Council rejects. fails to
pass. or requests amendments unacceprable to the
Assembly, If agreement has not been reached
over such a Bill within one month of its
transmission from the Assembly to the Council.
the Governor may assent to the Bill if the Assembly presents it to him. In 1983 in WA, we arrive at the recommendations of Lord Bryce made
in 19\8.
As some members of this Chamber would
know. Lord Bryce was the most eminent constitutional authority or expert in Britain this
century. In an historic report he made to the King
at the time, he saidA second Chamber ought not to have
equal powers with the House of Commons.
nor aim at becoming the rival of that, Assembly. In particular it should not have the
power of making .or unmaking ministries or
enjoy rights in dealing with finances.
The Council retains the power to request amendments, to defer, to reject, to examine. to reveal to
the public areas of dissatisfaction and to represent
the views of those affected by the Bill. In fact the
House of Review may perform all of the functions
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for which it is said to be designed except it may
not ultimately refuse supply. Loan, tax, approrri.
ations, and similar bills together form essential
interdependent components of the Budget process.
Recent conventions dealing with the Senate power
over supply have met interminable difficulties in
attempting to distinguish between various
components of supply. Constitutional dispute in
WA over what aspects of supply may or may not
be amended by the Legislative Council has been a
sizable portion of the endemic conflict between
the Houses that this Bill is designed to reduce.
The phrase "ordinary annual service" is used
insteuu of "the or dinarv annual services" to allow
the deadlock resolution' machinery to apply to the
several Bills in a Budget and to apply if a Government chose to present several different money
Bills in a year: for example, a mini-Budget or
such like. Just as the existing Constitution guards
against the insidious practice of tacking other
matters onto money Bills, 50 too do these proposed reforms.
A decade ago now. I moved for J Select Committee tOSCt up a system of parliamentary cornrniue es. but we have had to wait until now, and
with the return of a Labor Government, for such
a system. The Legislative Council has SUddenly
started to show some interest in this aspect of
upper House work. I support the move for st a nding committees and it is through the effective
work of such cornrniuees that the Legislative
Council may be able to regain some credibility in
this State.
It may be that our cornrnit t ees will need addiuonal powers to scrutinise, revicw.vcruicise publie appropriation and expenditure. examine the
operation at State instumerua liiies. and so on.
Statutory power to seek explanations and information may also be necessary but all of these
useful functions can be performed under the umbrella of a suspensory veto. As Lard Bryce put it
in 1918. the upper House should be able " .. , to
delay. if necessary. legislation passed by the lower
Hause until public opinion shall have had an opportunity of expressing itself".
That was more than 60 years ago, I emphasise
that the whole thrust of this Bill is that if a dispute arises between the two Houses, there shall be
an umpire, and the umpire shall be the' people,
either by way of a referen-dum or at a- general
election. A potential threat is, as psychology tells
us. sometimes more influential while it remains
unused, I am sure I have quoted in this House before the comment used in chess circles that the
threat is greater than the execution, It means that
the threat C:lO lead to a modification of behaviour;
we have seen that already in the life of this

Government. and we saw it in the life of the
Tonkin Government. I have no doubt it was seen
in the lives of previous Australian Labor Part y
Governments. Remember, the threat only operates when ALP Governments are in power be.
cause the Legislative Council has shown itself to
be a tame pussycat rather than a watchful rizer
whenever conservatives are in power in the lower
House.
From the very beginning the ultimate power
over supply has enabled Governments to be bent
to the will of the Legislative Council. The potential restrains the presentation of other legislation,
particularly around Budget time, when it is
thought the Budget might "ruffle the feathers" of
~'l LCs. When it comes to general legislation, the
\VA Constitution at present grants the Legislative
Council equal power with the Legislative Assembly. The
Legislative Assembly
might
traditionally ha~<:..\~e )nitiative in bringing forward new policies, but the Legislative Council has
the upper hand in preventing these policies being
put into effect or forcing their modification on a
reluctant Government. The whole.. constitutional
structure is weighted in favour o(;estraint above
innovation. ~
When, in WA. we add to these constitutional
powers of the Legislative Council the fact that the
Chamber has a permanent non-Labor majority. it
becomes clear why history can illustrate a persistent anti-Labor bias in the decisions of the Council.
Australian Labor Party Ministries are forced
into tailoring legislation to minimise conflict.
Even this legislation :5 a compr omise. My personal and my party preference is for nothing more
than a suspensory veto for all legislation.
Few would argue thai an election grants the
majority in the Assembly the right to tax and to
spend. The Tasmanian Royal Commissioners said.
"We accept the position that a Government which
has been elected on the basis of major policy
issues that have the people's approval is entitled t.1
carry out that policy". While the broad thrust of
policies may be clear, there are often many promises and. as every new Government discovers. wil h
access to better information there may need to be
modifications. It is for these sorts of reasons that
the concept of a mandate can sometimes be rather
a slippery concept.
Disagreements between the Houses are bound
to arise. The very life of a Government is not at
stake so far as most Bills are concerned, so we
therefore have proposed alternative mechanisms
to the suspensory veto. Although the number of
Bills in conflict is usually small, when an upper
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House is controlled by those opposed to the
Government. the disputes can often be traced
bad: to a differnce of political philosophy and this
after all. is the substance of the difference between the parties, The record in W A shows that
the Legislative Council has found that the idea of
an impartial House of Review is almost impossible to separate from party politics,
Flat rejections of general Bills are only a part
of the problem, but the number does reveal a pattern far stronger than the sporadic examples of
behaviour independent IJf party loyalties.
Over the past few years this has happened: The
Hawke ALP Government in six years in office
had 20 Bills rejected: the Brand Liberal Government in 12 years had one Bill rejected: the Tonkin
Labor Government in three years had 21 Bills rejected: the Court-O'Connor Liberal Government
in. nine years had no Bills rejected: and the Burke
Labor Government in eight months has had what
amounts to two rejections.
,\1 r Peter Jones: Which are those two'?
Mr TONKIN: One was the Bill rejected in the
early hours \:»"this morning. and the other was the
tobacco Bill.
Mr Peter Jones: The tobacco Bill is still with
us.
,'vIr T01'<KIN: It was so emasculated by the
Council that it is meaningless.
\.Ir O'Connor: I think you are happy about
that. aren't you'?
.Mr TONKIN: [ am not happy that a Government Bill has been emasculated.
The rat e of amendments and conferences follows a sirmlar pattern.
::!!i.~\he past, legislation that the Legislative
CoUI'IClihas refused to pass in periods of Labor
Government has subsequently been 'passecniya
non- Labor Government. Removal of the propertv
."rranchise for Legislative Council elections is a~
'excellent example. State-wide police control of
traffic is another among many. Without any way
to resolve the deadlocks that originally arose over
these Bills. the Government which introduced
them simply had to let them lapse. The consutuucnal impregnability of the Legislative Council
means that a stand on principle is not possible in
WA. It is no good saying the Assembly can be
dissolved to make a point because both before and
after such an everu , the Assembly has the same
power-the power IJf moral suasion only. When it
comes to an ideological matter, such as the State
Government Insurance Office franchise extension,
this Parliament has seven times thrashed about in
total disagreement. It took seven prior attempts to

get the Legislative Council to set up the State
Government Insurance Office. We have only just
completed his debate even though the debate is
now as old as many of the members in this House!
The need for the people to become more directly
involved to check this nonsense is clear.
Problems have arisen in WAin the past in relation to general Bills in many areas. Most of the
problems confront Labor Governments but not
all. There have been non-Labor Governments in
this State which could have benefited from a
deadlock resolution mechanism. Some subjects
have provoked man: disputes than others; for
example, local government. land and property.
and business and Iinancial matters. An example
from business affairs was the =:rnnti~f~a

:s.<\tUr9iy·-m,.j~n~rig - ~olida);-'(~r' ~g;nk worxe~~

.

__ ._._. -- -

_-

f'which was rejected
.19.J6,.
.- ' _ . " , by. the Council in 1955•
.
::l~~_.1?58.uon!..v.Jo}~~ ~ed u~a~imous(v:~~
.

.... i?~.t Leglsla.llVeC()~ncll uU.~wlien proposed
bv the Brand Liberal -Governmerii!-So much for
. theJi~u,;e IJf Revi::w.~f1al rel:nionsand
'working conditions. have caused many<rC:ralocks
.a·i1d the Legislative Council has'used:its poyter of
2-mendment extensively, In this area of central
concern. properly elected Labor Governments
have often faced the ultimatum of compromise or
·nothing. Social legislation also has provoked disputes. The Legislative Council has tended to be
paternalistic on these sorts oi questions: for
example, in delaying until 19Si the responsibility
of women to sit as jurors.
Governments are elected not merely to adrninister existing la.....s. they are expected to implement
.the programme that they promised at the election.
Political parties are a fact of life and provide the
vehicles for the formulation of policies among
which electors may choose. When the upper
House is democratically elected. the electors of
WA will be capable of making the party composition of the Council the same or different from
the Assembly. However, elections can produce
muffled results where the Houses end up controlled by opposing parues-s-each claiming to represent the people. Only the people can finally decide between such counterclaims. At the moment
the people's decision must wait until the next eleclion which is unfair to a Government whose election promises have been thwarted and therefore it
has little to show for its period in office.
The second major part of the Acts Amendment
(Parliament) Bill brought forward by the Burke
Government deals with the resolution of deadlocks over general Bills. If the Legislative Assembly passes a Bill and the Legislative Council
rejects. fails to pass, or makes amendmems unacceptable to the Legislative Assembly, and, after

-

53 -

[ASSEMBLY]
an interval of three months this pattern is repealed. a deadlock has arisen. The phrase "fails to
pass" can be defined as the failure of the Legislative Council to return a Bill to the Assembly
within 1'...·0 months. Two alternative procedures
are proposed to resolve the deadlock. The Assembly may resolve that a Bill in dispute be decided by the electors voting al a referendum.
An advantage held by the referendum nliernalive is t hut il gets around the problems I mentioned earlier about e vactl y what a "mandate."
means by isolating the issue in dispute. Nothing.
could be more democratic than a referendum and
il is only proper that if the major it y of the electors
vote "Yes." the Bill is considered 10 have passed
both Houses and may be assented 10 by the
Governor: in other words. lhe people are supreme
10 the Parliament. Western Australia has a
special need for a referendum alternative to resolve a deadlock which could easily arise over proposals for constjtutional change..~n election cannot bring about certain irnpor ta ru constinn iona!
changes here ..-vnot he r adva nta gc ut'r'<:solving a
deadlock In thi~ way is thaI i her e is minimum disru pt ion. The term for which the Parliament was
elected conunues uniruerrupred.
Some mauers. however. are not realty suited 10
referenda. Lcgistauon can be cornplc x and involve
the careful weighing of conflici ing demands
which in some cases would make unrealistic dernands on the time and expertise of electors. Some
SilUJlIGnS could arise where resolution of a deadlock by referendum would be inappropriate.
If a Government were faced .... i·(h a hostile
upper House and deadlocks had been created on a
number of Bills. the prospect of an endless series
of referenda does not seem to be the wisesI way
out. An upper House controlled by a party opposiie 10 that of the Government may have been
successful in a ref'erendurn and may feel that virlually ever ything the Gover nrnent is doing is
questionable. Faced "ilh an impasse such as this.
the Assembly may resolve to se u!e the matter by
an election.
NOl later than a month after this resolution. the
Governor may dissolve the Lcgislauve Assembly
and the l.cg islative Council simultaneously.
Mr O'Connor: "May" or "sha ll"?

Mr TONKIN: It is up to lhe Government of
the day. provided it does not go beyond i he statulory time of three year s. If after i he double dis solution, the Assembly again passes the Bill or Bills
which caused the deadlock. assent may be given
by the Governor as if both the Assembly and the
Council had passed the measure.

By building into the reforms the requirement
that a Bill be twice rejected with a long period of
time in between. the end result seems 10 be that a
deadlock could lake over five months to come into
existence. If we add 10 that the requisite lime to
run up to a 'referendum or election. the process is
slow. Indeed 1 expect to receive criticism on this
point. Two Houses intent on a clash could shorten
some parts of the process at the second presentation of the Bill. In the delay created, there is the
opportunity for people affected 10 make their
views known and 10 have them considered.
I believe that an important part of our process
is that there should be lime so matters rnav be
canvassed and people may be well-informed . .
The Council has the opportuniry to ascertain
the facts and 10 examine and publicise them.
\Vhen polling day arrives. most electors should
have a clear idea of what the dispute is about.
Under the proposed reform the Council increases its options ..J.,l the rnorneru the Council
can reject, defer. amend. or request a conference.
By persisting the Council ca n force the Governmerit to let the Bill lapse or accept the amendrnerus. To these. the reform proposes an addiuonal option rhar the Legislative Council can
hold out and thus create lhe conditions where. if
rhe Government really wants the measure. il has
to go to the people for approval. The Council "ill
move beyond the present position lending to judge
issues in party political terms.
Various conditions qualify the operation of the
machinery. A double dissolution may not occur
within si:<-' months of the expiration of'the term of
the Legrstative Assernbly ..An aosolure majoru y
will conunue to be necessary for certa in
ca iegories of Bills, The events of 1975 in
Canberra dictate the need for lime periods in the
machinery 10 commence from the day the Bill is
transmitted 10 the Council. Delivery 10 an officer
of the other House constitutes the transmiua l.
To provide flexibility a referendum may be held
in conjunction with the next election. In rhe event
of a double dissolution the elector ..... ill vore in
three elections instead of the normal two. An elector will VOle for a member of the l.egislative Assembly, for an M lC to serve fur si;: YC:J.rs. and
thirdly, for an MLC to serve for three years.
Influences from New South Wales and irom
the Australian Constitution should be easily discernible. but in certain important respects Ihis
Bill refines the procedures in those two C onst iunions. In passing. this may be a good place 10
note tha; strong upper Houses lend 10 go tog et her
with Constitutions which have a separate Execulive like the United States of America and ·.. hich

.'
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arc federations of separate political entities. This
is not alwavs so as India demonstrates. but the
powerful A~str:llian Senate is strong because of
its part in a federalist Constitution. The Legislative Council is not the upper House of a Federation. The power of the Legislative Council is far
more threatening that the Australian Senate so let
us not hear tiresome comparisons. The Legislative
Council is an upper House in a Westminster-style
system of responsible government and as such. the
Government can and ought to be responsible to
only one master-s-the Assernbly.
Being a part of federation imposes additional
responsibilities on a State Government. At the
inrergovemmcrnal level. the State Government
must act as rhe agent and negotiator. In this process it should be possible for the Government-subject to the final Cabinet approval-to
reach agreement .....ith a reasonable understanding
that the agreement can be honoured through
legisla uve action. The erner girtg inclination of the
Legislative Council LQ use its constitutional but
excess]ve: powers could be tv the detriment of the
Stall: and the: Government.
The proposed reform combines the:: best fcarures 1)1' the New South Wales and Cornrnonwealth Constituuons. It seriously addresses the
question or providing. a clear and streamlined procedure and introduces the concept of alternative
'l'uthwu)s so thul a Governrnent may choose the
most appropriate met hod. The circumstances in
Tasmania are different from those in Western
"ustr~ [ia even though there are close constit uuonal parallels. Tasmania's upper House has its
own rather special character and it ·.....ould be
inapproprune to attempt to appy all of the rueommendations of the Tasmanian Royal Cernmission tv the \1.,'.-\ Constitution. The Royal Cornmissioners-s-Mr Beaumont QC. Professor Zines,
and the Hon. C. Fenton-took submissions from
some of the best constitutional sources available
in this country. Our Bill incorporates the principle
[ea tur es of their recommendations; namely. two
alternauve pathways are available for a Government that wishes to resolve a deadlock. The
people can be consulted directly-either at a
referendum or at an election. That is the cornerstone of this legislation. In the special case of
money Bills. responsible and stable: government
requires ihar such Bills be subject only to a suspensory veto.
Early this morning. in a disgraceful display of
arroga nce, the Opposition in this Parliament
threw out a Bill for a referendum. Sheltering behind its gerrymandered bastion in the comfort of
absolute power it said the people of this SIJte are
not lit 10 make J decision at J referendum.

What arrogance! What presumption! :"01 only
did the Liberal Opposi non councillors receive a
patheric .t5.1 per cent of the vote in the 1933
Legislative Council election. but also those ..... he
rejected the referendum represent a minority of
the electors of this State.
Mr Clarke: That is an irrelevant statistic. It is a
piece of nonsense.

:VIr TO~KIN: Western Australians voted
overwhelmingly for this Governmern and the
promise of a referendum on electoral reform WOlS
in the: forefront of our election pledges. Time and
time again the Premier. 'JS Leader of the: Opposit ion. stated the importance 1.11' electorul reform
and he has continued tv put this at the (orefront
of our policies. So. members cannot claim this is
something we ran up \\ ithout making it quite
clear to the people wh:H w e are doing,
Mr Brian Burke: It is
ness. not advantage.

simpl~

a question of fair-

:VI r TO" l-: I". Legislarive councillors in the
Opposition in this Parh.imcn; los: the election.
They have no rnorul rtilht w hatsoever to decide
that the: Gcvernrnerus prIJPQ:,..:d reforms are "not
fit" to be decided by the electors. Only the electors have the right to decide on the Governmenr's
promised reforms. The Opposition has not earned
any' right :1t the ;::011; tv forbid i1 referendum or
decide what questions "'III be askec,
The Parliament Bill before us IS designed tor J
siruauon like the one .... e find curselves in now.
\Vithout an effective deadlock resolution pry.
vision. sincerely made election promises can be
turned into nonsense.
The Parliament Bill is like the electoral reform
Bill in that it cannot become law unless it is approved by the people of this State.

Let us not hear accusations thar this Sill is "not
lit ". Let us ask the people if they would like our
Srare Constitution to contain these: sensible deadlock resolution provisions.

Adjournment

or Debat/:

,'I,jR O'CONNOR (:Vh. Lawle~-Leader of the
Opposition) (3.19 p.rn.]: I moveThat lhe debate be adjourned for two
weeks.
Motion (adjournment of debate) put and negatived.

Sc:cond Reading Resumed
Debate adjourned. on motion

b~

Mr Clarke.
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1953-1984

GOVERNMENT

PERIOD IN OFFICE

NUMBER OF CONFERENCES

Hawke Government

6 years

15

Brand Government

12 Years

7

Tonkin Government

3 years

4:

Court/O'Connor
Governments

9 years

NIL

20 months

1

Burke Government

-
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CONFEru...u'--.w S OF MANAGERS SINCE 1890

1892 Game Bill
The Game Bill of 1892 was the only case found where
the decision of a conference was modified. A conference
was held over the bill (report given 19 February 1892)
and a decision reached.
However, the Council requested
a further amendment to Clause 9 of the bill, thus
altering the decision of the conference. ACommittee
was appointed to give reasons for amending Clause 9 to
which they answered
(26 February 1892 Hansard
Session 1891-2 Vol. 2 p. 657)
"Because the Council considers the powers
originally granted are excessive, and may be
so abused as to injuriously affect the
liberties and rights of individuals, and are
such as are likely to lead to breaches of the
peacei
and because the object of the Act will
be sufficiently secured by the amendment now
suggested by the Council."
The Council's amendment to Clause 9 was rejected by the
Assembly.
The Council subsequently dropped its amendment.
1892
11 March Police Bill
Conference held.
Report adopted.
1904

15 January

Constitution Act Amendment Bill,
Electoral Bill, Redistribution of
Seats Bill
Conference established to examine all three bills.
Conference not able to arrive at agreement. Report
adopted.

1911

26 November

Industrial Conciliation and Arbitration
Act Amendment Bill
Conference failed to reach agreement.
Report accepted and
Bill lapsed.

1912
3 December
Industrial Arbitration Bill.
Agreement reached.
Report adopted.
Lunacy Act Amendment Bill
1915
17 February
Report adopted.
Consensus reached.
1915
3 March
Vermin Boards Act
No agreement reached.
1915
9 September
Bill of Sale Act Amendment
No agreement reached.
Report adopted.
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1915
11 September
Agreement reached.

1915

26 November

1918

29 May

Postponement of Debts 8
Report adopted.

Sale of Liquor Regulation 8ill and
Land Act Amendment 8ill
For both Bills agreement reached and report adopted.

General Loan and Inscribed Stock Act
Amendment
Report adopted.

1918
19 December
Report adopted.
1920

Vermin Bill

23 December

Land Tax and Income Tax Bill
Land Act Amendment Bill
Report adopted for both Bills

1922
5 January
Report adopted.

Factories and Shops Act Amendment Bill

1922
19 December
Report adopted.

Licensing Act Amendment Bill

192221 December
Report adopted .

Land Income Tax Assessment 8ill

. 923
1 Februa.ry
Jarnadup - Denmark Railway Bill
Conference failed to agree and Bill lapsed.
1924
23 December
Report adopted.

Industrial Arbitration Act Amendment

1924
23 December
Land and Income Tax Bill
Managers report considered in Committee and adopted.
1924
23 December
Inspection of Scaffolding Bill
Report of conference adopted.
1924
23 December
Workers' Compensation Act Amendment Bill
Council adopted report. Assembly requested a further
amendment which was granted by Assembly.
1925
18 December
Report adopted.

Industrial Arbitration Act Amendment Bill

Con tid.
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1925
18 December
Day Baking Bill
Conference failed to'agree.
1926
28 October
Report adopted.

Traffic Act Amendment Bill

1926
16 December
Report adopted.

Timber Industry Regulation Bill

1926
16 December
Report adopted.

Government Railways Act Amendment Bill

1926
16 December
State Insurance Bill
Conference failed to reach agreement.
Bill dropped.
1927
8 December
Report adopted.

Audit Act Amendment Bill

1928
30 October
Abattoirs Act Amendment Bill
No agreement reached at conference. Bill determined.
,1928
20 November
Railways Discontinuance Bill
Conference report adopted.
1928
3 December
Report adopted.

Water Boards Act Amendment Bill

1928
13 December
Education Bill
Decision at conference went to committee stage and
acce?ted.
1928
20 December
Report adopted.

Poor Persons Legal Assistance Bill

1929
4 April
Hospital Fund Bill
Conference failed to agree and Council let Bill
pass without amendment.
1929
12 December
Land Agents Bill
Conference failed to agree. Bill dropped.
1929
12 December
Report adopted.

Road Closures Bill

1930
17 December
Report adopted.

Farmers Debts Adjustment Bill
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1930

3 3

19 December

Municipal Corporations Act Amendment
Bill
Conference failed to agree.
Report accepted.

1931
13 August
Financial Emergency Bill
Report adopted in committee.
1931
13 August
Hire Purchase Agreements Bill
Report agreed to in committee.
1932
13 December
Report adopted.
1933
5 October
Report adopted.

1933
21 December
Report adopted.

Road Districts Act Amendment Bill

Financial Emergency Tax Assessment Act 8ill

Farmers Debt Adjustment Act Amendment Bill

1933
21 December
Financial Emergency Act Amendment Bill
Conference failed to agree.
19.34
21 December
Report adopted.

Lotteries (Control) Amendment 8ill

1934
21 December
Report adopted.

Financial Emergency Tax Assessment Act

1934
21 December
Report adopted.

Agricultural Bank 8ill

1935
17 December
Report adopted.

Traffic Act Amendment Bill

1936
10 December
Report adopted.

Aborigines Act Amendment Bill

Pearling Crews Accident Insurance Fund
Bill
Managers failed to come to agreement.

L936

1936

10 December

10 December

Trade Descriptions and False
Advertisements Bill

Report adopted.
1937

2 December

Financial Emergency Tax Assessment Act
Amendment 8ill

344 -

1937
9 December
Report adopted.

Income Tax Assessment Bill

1937
17 December
Report adopted.

Lotteries (Control) Act Amendment Bill

1937
17 December
Report adopted.

Mining Act Amendment (No.2) Bill

1937
17 December
Municipal Corporations Act Amendment Bill
Managers failed to agree.
1937
17 December
Report adopted.

Bush Fires Bill

1938

Inspection of Scaffolding Act Amendment
Bill

15 December

Report adopted.
1938
15 December
Report adopted.

Municipal Corporations Act

.~endment

Bill

1938
15 December
Reserves Bill
Managers failed to agree.
1938
15 December
Report adopted.
1939

6 December

Workers' Compensation Act Amendment Bill

Financial Emergency Tax Assessment Act
Bill

Ame n drnen t;

Report adopted.
1939

5 December

State Government Insurance Office Act
Amendmen t Bill
Managers failed to agree.

1941

12 December

Increase of Rent (War Restrictions) Act
Bill

Arne n dmen t;

Report adopted.
1941
13 December
Report adopted .
./

Industrial Arbitration Act Amendment Bill

1943
23 February
Medical Act Amendment Bill
Managers failed to agree.

Cont'd.

-
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1943
13 April
Coal Mine Workers (Pensions) Bi
Managers met and failed to agree.
1943
13 April
Commonwealth Powers Bill
Report adopted.
1943
13 Ap 1
vermin Act Amendment Bill
Report adopted.
1943

8 October

Legislative Council (War Time) Electoral
Bill

Report adopted.
1943

8 October

Increase of Rent (War Restrictions) Act
Amendment Bill

Report adopted.
1944
15 December
Report adopted.

Rural and Industries Bank Bill

1944

University of Western Australia Act
Amendment Bill

15 December

Report adopted.
1944

15 December

Shearers . ' Accommodation Act Amendment
Bill

Report adopted.
1945

13 Decerr..ber

Building Operations and Building Materia_
Con trol Bill

Report adopte::l..
1945
13 Decerrber
Report adopted.
1945

13 Decerrber

Supreme Court Act Amendment Bill

Industrial Development (Resumption
of Land) Bill

Report adopted.
1945
14 Decerrber
Report adopted.
1945

14 December

Commonwealth Powers Bill

Government Employees (Promotions
Appeal Boardl Bill

Report agreed to.
1945
14 December
Report adopted.

Muni<-.J.;.Jc..J. Corporations Act Amendment Bi~

34G
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1946

-13 December

Comprehensive Agricultural Areas
and Goldfields Water Supply Bill
Conference failed to agree.

1946
13 December
Country Areas Water Supply Bill
Conference failed to agree.
1946
13 December
Report adopted.

State Housing Bill

1946
13 December
Repor t a do p ted.

Wheat Industry Stabilisation Bill

1947
17 December
Report adopted.

Municipal Corporations Amendment Bill

1948
16 September
Report adopted.
1948

13 October

Land Sales Control Bill

New Tractors, Motor Vehicles and Fencing
Materials Control Bill

Report adopted.
1948
1 December
Report adoptedr

Government Railways Act Amendment Bill

1948
1 December
Report adopted.

Workers' Compensation Act Amendment Bill

1950
30 November
Report adopted.

Bush Fires Act Amendment Bill

1950
5 December
Report adopted.

Agriculture Protection Board Bill

1950
1 December
Report adopted.

Noxious Weeds Bill

1950
16 November
Report adopted.
1950
5 December
Report adopted.

State Housing Act Amendment Bill

Fauna Protection Bill

Contld.
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1950

7 December

Increase of Rent (War Restrictions)
Act Amendment Bill

Report adopted.
1953
17 December
Report adopted.

Firearms and Guns Act Amendment Bill

1953

Government Employees (Promotions Appeal
Board1 Act Amendment Bill

17 December

Report adopted.
1953
17 December
Report adopted.
1953

17 December

Government Railways Act Amendment Bill

Rents and Tenancies Emergency Provisions
Act Amendment Bill

Report adopted.
1953
17 December
Wa
ervice Land Settlement
Managers failed to agree.
Report adopted.
17 December
Report adopted.

1953

1954

Sch~me

Bill

Workers' Compensation Act Amendment Bill

14 April

Rents· and Tenancies Emergency Provisions
Act Amendment Bill
Managers failed to agree.
Re~ort adopted.

1954
24 November
Report adopted.

Bush Fires Bill

1954
29 September
Jury Act Amendment Bill
Members failed to agree.
Report adopted.
1954
8 December
Repo rt a dop ted.

Workers' Compensation Act Amendment Bill

1955
25 November
Report adopted.

Government Railways Act Bill

1956
13 December
Report adopted.

Betting Control Act Amendment Bill

1956
19 December
Report adopted.

Traffic Act Amendment Bill

Cont'd.
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1956
19 December
Report adopted.

348

Workers' Compensation Act Amendment

1957
26 November
Local Government Bill
Conference failed to agree.
Report adopted.
1959
24 November
: Report adopted.
1960
19 October
Report adopted.
1961
14 November
Report adopted.,
1962
6 November
Report adopted.
L965

11 November

Art Gallery Bill

Country High School Hostels Authority Bill

Reserves Bill

Bush Fires Act Amendment Bill

Local Government Act Amendment Bill
(No.2)

Report adcpted.
1966

29 November

Motor Vehicle (Third Party Insurance)
Act ~~endment Bill

Report ado!?':ed.
1970
18 March
Marketing of Cyprus Barrel Medic Seed Bill
Conference failed to agree. Report adopted.
1971
9 December
Report adopted.

Par1iamentarj Commissioner Bill

1972
1 June
Main Roads Act Amendment Bill
Conference report adopted.
1972
15 November
Report adopted.

Perth Regional Railway Bill

1972
24 November
Report adopted.

Lotteries (Control) Act Amendment Bill
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1983
(These amendments were not agreed to and the Bill
lapsed)

=
=

Noes
Ayes

15 representing 53.1% of electors
17 representing 40.9% of electors
( 2 MLCs did not vote)

(Bill defeated) .
Ayes
Noes

=
=

13 representing 49.4% of electors
19 representing 44.7% of electors
( 2 MLCs did not vote)

Resolution of Deadlocks:
Ayes
Noes

(Bill defeated)

12 representing 44.6% of electors
=

18 representing 39.1% of electors
(4 MLCs did not vote)

P

(Bill defeated)

Ayes

=

10 representing 45.1% of electors

Noes

=

16 representing 35.5% of electors
(8 MLCs did not vote)

4

Indus

(Bill defeated)

Ayes

= 10 representing 38.1% of electors

Noes

=

17 representing 40.2% of electors
(7 MLCs did not vote)
(Bill defeated)

Ayes

= 15 representing 54% of electors

Noes

=

18 representing 41.9% of electors
(The President did not vote)

-
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S01-1E OBSERVATIONS FROM THE REPRESENTATION FIGURES:
Enrolments

Assembly Seats

(5TH SEPTEMBER 1983)

Council Seats

Metro Area

68.2%

52.6%(30)

41%(14)

Rural Area

31. 8%

47.4%(27)

59% (20)

State

100%

35

57

34

The Electoral Districts Act makes majority rule in WA illegal. Almost
70% of electors live in the Metro area but they have only 40% of the
Members in the Legislative Council.
ASSEMBLY:
Average of Assembly districts in:

Metro Area = 19 189 electors
Rural Area
State

9 920
14 798

\I

Percentages above or below average enrolment:
Highest Assembly Seat
Lowest Assembly Seat

(Murdoch)
U'lurchison-Eyre)

+69.3%
-75.8%

(For the Commonwealth House of Representatives and most State Parliaments,
electorate enrolments may vary by only ±lO% from the average~)
COUNCIL:
Average of Council Provinces in:

Metro Area

82 238 electors

Rural Area

26 784

\I

State

49 618

II

Percentage above or below average enrolment:
Highest Province = (NE Metropolitan)
Lowest Province
(Lower North)

-90.6%
-83.5%

OTHER FACTS:
7<

The 29 Districts with the lowest enrolments elect 29 out of 57 Members,
so they therefore can control the Legislative Asse~ly. They contain
only 35.6% of electors.

7<

The Assembly District with the highest enrolment contains over 7 times
as many electors as the District with the lowest enrolment.

7<

The 9 Legislative Council Provinces with the lowest enrolment elect
18 out of the 34 Councillors, so they therefore can control the
Council. They contain only 27.8% of electors.

7<

The 4 Legislative Council Provinces with the lowest enrolments toget~er
contain a lower number of electors than the single Province with the
highest enrolment.
Electors

Province

84 919

4 lowest

8

94 575

single highest

2

Representatives

7<

The Legislative Council Province with the highest enrolment contains over
11 times as many electors as the Province with the lowest enrolment.

7<

Instead of ALL electoral boundaries being drawn by independent Commissioners,
the boundaries of the 4 north west seats and the lines which divide the
State into 3 different electoral areas were drawn by Parliament itself.
Among all the Australian States & Territories:- electorate enrolments for the WA Parliament show the greatest variations.
- the only other places in which une~ual enrolments are possible are the
'T':oc::m;oni:on T.",rric::l",t-i"", ('nllncil and t.he Oueensland Assembly.

7<
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REPRESENTATION TO STATE PARLIAMENT.

(5TH SEPTEMBER 1984)
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\GRICULTURAL, MINING AND PASTORAL AREA:
Avon
Merredin
Mount Marshall

9649
9306
9092

1
1
1

Central

3

28047

2

Collie
Narrogin
Warren

9212
9297
8609

1
1
1

Lower Central

3

27118

2

Dale
11573
Mandurah
11091
Murray Wellington10569

1
1

Lower West

3

33233

2

Albany
Katanning-Roe
Stirling

8964
9402
9428

1
1
1

South

3

27794

2

Esperance-Dundas 11329
Kalgoorlie
10509

1
1

South-East

2

21838

2

Bunbury
Mitchell
Vasse

8998
10843
10172

1
1

South-West

3

30013

2

'1

Geraldton
Greenough
Moore

10074
9444
10779

1
1
1

Upper West

3

-30297

2

Darling Range
Kalamunda
Mundaring

10132
9966
10128

1
1
1

West

3

30226

2

228566

16

Total:

1

23

8

clORTH-WEST-MURCHINSON-EYRE AREA:
Gascoyne
Murchison-Eyre
Kimberley
Pilbara
Total:

4597
3572

1
1

Lower North

2

8169

2

17090
14011

1
1

North

2

31101

2

4

2

39270

4

Rural Total:

27

10

267836

20

Grand Total:

57

17

843505

34

,
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.":TROPOLITAN AREA:
Cottes1oe
Floreat
Nedlands
Perth
Subiaco

18012
19333
17053
18241
17317

1
1
1
1
1

Joondalup
Karrinuup
Scarborough
I'lhitford

23922
20864
17610
22284

1
1

Balcatta
Balga
Nount Lawley
Nollamara

20037
20696
18655
16855

1
1
1
1

·\scot
:-le1ena
Horley-Swan
\'ielshpool

16816
20189
17985
21266
18319

1
1
1
1

Cockburn
Fremantle
Nelville
Rockingham

21825
17347
19591
19825

Clontarf
East Melville
South Perth
Victoria Park
Armadale
Canning
Gosnells
Hurdoch

~·1aylands

Metropolitan

5

89956

2

North Metro

4

84680

2

North Centra
Metropolitan

4

76243

2

North-East
Metropolitan

5

94575

2

1
1
1
1

South Metro

4

78588

2

16457
17374
17728
16663

1
1
1
1

South Central
Netropolitan

4

68222

2

19705
19191
19449
25060

1
South-East
Metropolitan

4

83405

2

1

1

1

1
1

c:

::J
::J 0

t<letro Total:

30

7

575669

14

Grand Total:

57

17

843505

34
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xvii

PUBLIC BILLS OF THE SESSION (20).
Introduced but not Passed.

TWENTY-FIRST PARLIAMENT-FIRST SESSION (1953).

Abattoirs Act Amendment BillA Bill for an Act to amend the Abattoirs Act, 1909-1952. Introduced
by the Minister for Agr iculture (Hen. E. K. Hoar) on the 25th
November. Defeated in the Council on the 22nd December on the
second reading.
Aborigines w eitare BillA Bill for an Act to amend the Native Administration Act. 1905-1947.
Introduced by the Minister for Native Welfare (Han. W. Hegney) on
the -ith November.. Defeated in the' Council on the 17th December on
the second reading.
Boxing Day Holiday BillA Bill for an Act to constitute Monday, the 28th December, 1953, a public
holiday in lieu of Boxing Day the 26th December, 1953, and for other
purposes. Introduced by the Premier (Hon. A. R. G. Hawke) on
the 17th December. Defeated In the Council on the 22nd December
on the second reading.
Bulk Handling Act Amendment Bill (No. 2)A Bill for an Act to amend the Bulk Handling Act, 1935-1952. Introduced
by Mr. C. C. Perkins on the 12th November. Bill lapsed at the second
reading stage with the prorogation of Parliament.
Cattle Industry Compensation BillA Bill for an Act to make provision for the establishment of a fund for
the payment of compensation to the owners of cattle and of carcasses
of cattle in certain cases; and for purposes connected therewith. Introduced by the Minister for Agriculture (Hon. E. K. Hoar) on the 11th
November. Not proceeded with and Order discharged on the 18th
December.
Constitution Acts Amendment Bill/
A Bill for an Act to amend the Constitution Acts Amendment Act. 18991950. Introduced by the Minister for Justice (Han. E. Nulsen) on
the 9th September. Defeated In the Council on the 22nd December
on the second reading.
Death. Duties (Taxing)
A Bill for an Act to
Introduced by the
ber. Defeated in
reading.

Act Amendment Billamend the Death Duties (Taxing) Act, 1934-1942.
Premier (Han. A. R. G. Hawke) on the 17th Novemthe Council on the 22nd December on the second

Electoral Act Amendment Bill (No. 1)A Bill for an Act to amend Sections 183 and 192 of the Electoral Act.
1907-1952. Introduced by Hon. H. S. W. Parker on the 15th October.
Defeated in the Assembly on the 17th December on the second reading.
Entertainments Tax Act Amendment Bill (No. 1)A Bill for an Act to amend Section 4 of the Entertainments Tax Act. 1925.
Introduced by the Premier (Hon. A. R. G. Hawke) on the 16th September. Discharged from the Notice Paper on the 5th November.
-.-' ;'

Entertainments Tax Assessment Act Amendment Bill (No. 1)A Bill for an Act to amend Section 2 of the Entertainments Tax Assessment
Act, 1925. Introduced by the Premier (Hon. A. R. G. Hawke) on the
22nd September. Discharged from the Notice Paper in the Council
on the 2nd December.

I
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Factories and Shops Act Amendment BillA Blll tor an Act to amend the Factories and Shops Act. 1920-1952. Introduced by the Minister tor Labour (Han. W. Hegney) on the 12th
November. Defeated in the Council on the 16th December on the
second reading.
Fire Brigades Act Amendment BillA Bill for an Act to amend the Fire Brigades' Act. 1942-1951. Introduced
by the Minister for Housing (Hon. H. E. Graham) on the 25th November. Consideration of the Council's amendments was postponed for
three months. Bill laid aside.
Industrial Arbitration Act Amendment BillA Bill for an Act to amend the Industrial Arbitration Act. 1912-1952. Introduced by the Minister for Labour (Hon. W. Hegney) on the 28th
October. Defeated in the Council on the 22nd December on the
second reading.
I

Jury Act Amendment Bill (No. 1)A Bm for an Act to amend the Jury Act. 1898-1937. Introduced by Han.
A. V. R. Abbott on the 2nd September. Defeated in the Council on
the 18th November on the second reading.

r.
';

"~

.
.'

Local Government Bill- - - '
A Bill for an Act to consolidate certain Acts relating to local government
by repealing those Acts and re-enacting them with amendments in
order to provide for the good rule and government, convenience,'
comfort and safety -of- persons- in -municipal districts. Introduced
by the Minister for Railways (Han. H. H. Styants) on the 17th
December. Second- reading moved. Not proceeded With. Bill lapsed
with the prorogation of Parliament.
Prices Control Act Amendment and Continuance BillA Bill for an Act to amend and continue the operation of the Prices
Control Act. 1948-1952. Introduced by the Minister for Prices (Han.
W. Hegney) on the 18th November. Defeated in the' Council on the
15th December on the second reading.
State Government Insurance Office Act Amendment BillA Bm for an Act to amend the State Government Insurance Office Act.
1938-1952. Introduced by the Minister for Labour (Han. W. Hegney)
00 the 23rd September. Defeated in the Council on the 10th December
on the second reading.
State Transport Co-ordination Act.Amendment Bill (No.
A Bill for an Act-toa~;nd Section 34 of the State Transport Co-ordination
Act. 1933-1948. Introduced by Mr. Oldfield on the 3rd September.
Defeated on the 4th November on the second reading.
Town Planning and Development' (1',fetropolitan Region Interim
Development Pourers) BillA Bill for an Act relating to the planning and development of land within
a certain area to provide certain powers relating to the development
of the land pending the completion of a town planning scheme for
the area and for other purposes. Introduced by the Minister for
Housing (Hon. H. E. Graham) on the 2nd December. Second reading
debate in the Council adjourned on the 22nd December. Bill lapsed
with the prorogation of Parliament.
War Service Land Settlement Scheme BillA Bill for an Act to enable the State to carry out and give effect to war
service land settlement; and to accept appropriations mentioned in
the State Grants (War Service Land Settlement) Act, 1952, of the
Commonwealth Parliament for the purpose of financial assistance
in connection with war service land settlement in such amounts and
subject to such conditions as the Minister mentioned in that Act
determines under that Act; and for other and incidental purposes.
Introduced by the Minister for Lands (Han. E. K. Hoar) on the lOth
November. A conference was held on the Council's amendments on
the 21st December but no agreement .was reached. Bill dropped.

.
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PUBLIC BILLS OF THE SESSION (4),
Introduced but not Passed.

(

TWENTY-FIRST PARLIA..\1ENT-8ECOND SESSION. 1954.

Industrial Arbitration Act J.inendm-entSillA Bill for an Act to amend the Industrial Arbitration Act. 1912-1952.
Introduced by the Minister for Labour (Han. W. Hegney) on the
13th April. Defeated in the Council on the 15th April on the second
reading;

Inspection of Scaffolding Act Amendment BillA Bill for an Act to amend the Inspection of Scaffolding Act. 1924-1950.
Introduced by the Premier (Han. A. R. G. Hawke) on the 6th April,
Not proceeded with.
\

Public Works Act Amendment BmA Bill for an Act to amend the Public Works Act. 1902-1953. Introduced
by .the Chief Secretary (Han. G. Fraser) on the 6th ApriL Not
proceeded With.

Rents and Tenancies Emergency ProviSi0!2s 4.qt Amendment BillA Bill for an Act to amend the Rents and. Tenancies EmergencY Provisions
Act. 1951-1953. Introduced by the Minister for Housing (Han. H. E.
Graham) on the 6th April. A conference was held on the 15th April
on the Council's amendments but no agreement was reached. Bill
dropped.
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PUBLIC BILLS OF TIlE SESSION

(21).

Introduced but not Passed.

TWENTY-FIRST PARLIAMEN'I'-'I':ElIRD SESSION, 1954.

Builders Registration Act Amendment BillA Bill for an Act to amend the Buflders Registra.tion Act. 1939-1953.
Introduced by the Minister for Works <Han. J. T. Tonlon,) on the
4th November. La.psed at the second reading stage with the prorogation
of Parliament.
Cattle Trespass, Fencing and Impounding Act Amendment BillA BUl for an Act to' a:mend the Cat.tle Trespass, FenciIlg and ImpoundiIlg'
Act. 1882-1952. Introduced by Hon. A. R. Jones on the 25th August.
Not proceeded with and Order discharged on the 20th October.
Closer. Settlement Act Amendment BillA BUl for an Act to amend the Closer Settlement Act. 1927-1953. Introduced by the Minister for Lands (Hon. E. K. Hoar) on the 7th October.
Lapsed at the Committee stage with the prorogation of Parliament.

,.

Constitution Acts Amendment Bill (No. 1)A BUl for an Act to repeal Sections 15. 16' and 17 of the Constitution Acts
Amendment Act. 1899-1950. Introduced by the Mlnister for Justice
(Hon. E. Nulsen) on the 15th July. Defeated in the Assembly on the
23rd November on the second :reading owing to lack of constitutional
ma.jority.
Constitution Acts Amendment Bill (No. 3)A BUl for an Act to amend the Constitution Acts Amendment Act. 1899.
Introduced by the Premier CHon. A. R. G. Hawke) on the 11th
November. BUllapsed at the second reading stage with the proroga.tion
of Parliament.
Corneal and Tissue Grafting BiZZJ
A BUl for an Act to make provision with respect to the use of eyes and
other tissues of the bodies of deceased persons for therapeutic purposes.
Introduced by the Minister for Health (Han. E. Nulsen) on the
29th September. Order discharged in the Council on the 9th December.
Criminal Code Amendment Bill (No. 2)A Bm for an Act to amend the Criminal Code. Introduced by the Minister
for Justice (Han. E. Nu!sen) on the 16th November. Not further
proceeded with. Bm lapsed with the prorogation of Parliament.
Dog Act Amendment BillA Bill for an Act to amend the Dog Act. 1903-1948. Introduced by Hon.
C. W. D. Barker on the 14th October. Lapsed in the Assembly at the
second reading stage with the prorogation at Parliament.
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Electoral Act Amendment Bill'.t\;:;:j A Bill for an Act to amend the Electoral Act. 1907-1953. Introduced by
•JiJ ':i
the Minister for Justice (Han. E. Nulsen) on the 15th July. Defeated
'"en:r.
In the Assembly on the 23rd November on the second reading.
~

...:
Electoral Districts and Provinces Adjustment BillA Bill for an Act to provide for the adjustment from time to time of the
,
boundaries of electoral districts and electoral provinces and for incidental purposes. Introduced by the Premier (Han. A. R. G. Hawke) on
the 11th November. Defeated In the Assembly on the 1st December
on the second reading owing to lack of constitutional majority.

" Fire Brigades Act Amendment BillA Bill for an Act to amend the Fire Brigades Act, J.942-1951. Introduced
tr.,·
by the Minister for Housing (Han. H. E. Graham) on the 25th
r
November. A message from the Council Insisting on its amendments
was ordered to be taken into consideration at the next sitting of the
House. Not further proceeded with and Bill lapsed with the prorogation
of Parliament.
}remantle Railway Bridge RestrICtiOn-stir-='
A Bill for an Act to impose certain restrictions relating to the construction
of a railway bridge across the Swan River at or near Fremantle.
Introduced by Han. J. B. Sleeman on the 3rd November and read a.
first time. Not further proceeded with. Bill lapsed with the prorogation of Parliament.
.,

Industrial Arbitration Act Amendment Bill-,
A Bill for an Act to amend the Industrial Arbitration Act, 1912-1952.
Introduced by the Minister for Labour (Han. W. Hegney) on the 21st
July. Defeated in the Council on the 19th October on the second
reading.

' .....', JUT7J Act Amendment BillA Bill for an Act to amend the Jury Act, 1898-1953. Introduced by the
Minister for Justice (Han. E. Nulsen) on the 15th July. A conference
was held on the Council's amendments on the 30th September but
"
no agreement was reached. Bill dropped.
{censing Act Amendment BillA Bill for an Act to amend the Licensing Act. 1911-1953. Introduced by'
Mr. O'Brien on the 24th November. Lapsed in the Council at the
second reading stage with the prorogation of Parliament.
Local Government BillA Bill for an Act to consolidate certain Acts relating to local government
by repealing those Acts and re-enacting them with amendments In
order to provide for the good rule and government, convenience, comfort. and safety of persons in municipal districts. Introduced by the
:M:.inister for Railways (Han. H. H. Styants) on the 21st September.
Lapsed at the Committee sta ge with the prorogation of Parliament.
Mining Act Amendment BillA Blll for an Act to amend the Mining Act, 1904-1952. Introduced by the
Minister for Mines (Han. L. F. Kelly) on the 4th November. Consideration of amendments insisted on by the Council postponed and the
,~j
Bill lapsed with the prorogation of Parliament.
•~' Prices Control Bill;." ',~
Ii. am for an Act to provide for the control of prices and rates of certain
..'
goods and services, and (or other purposes. Introduced by the Minister
(or Labour (Han. W. Hegney) on the 21st July. Defeated In the
Councl! on the 20th October on the second reading.
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Public Service Appeal Board Act Amendment BillA Bill for an Act to amend the Public Sernce Appeal Board Act. 1920-1950.
Introduced by the Minister for Labour (Hon. W. Hegney) on the 25th
August. Bill lapsed at the second reading stage with the prorogation
of Parliament.

state Government Insurance Otf/.ce Act Amendment Bm (No. 1)A Bill for an Act to amend the State Government Insurance Omce Act.
1938-1952. Introduced by the Minister for Labour (Hon. W. Hegney)
on the 15th July. Defeated 10 the Council on the 9th September on
the second reading.

Tra.tf/.c Act Amendment Bm (No. 1)A Bill for an Act to amend Section 46A of the 'I'I'amc Act. 1919-1953.
Introduced by Hon. A. R. Jones on the 4th August. Discharged from
the notice paper on the 30th November.
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Public Bills of the Session (21).
Introduced, etc., but not Passed.

TWENTY-FIRST PARLIAMENT-FOURTH SESSION, 1955.

Abattoirs Act Amendment BillA Bill for an Act to amend the Abattoirs Act, 1909-1954. Introduced by
the Minister for Agriculture (Hon. E. K. Hoar) on the 27th October,
but not further proceeded with.
Acts Amendment (Public Service) BillA Bill for an Act to amend the Public Service Act, 1904-1954, by providing for the abolition of the office of public service commissioner,
constituting a public service board, conferring on the board the functions
of the commissioner and other functions, effecting other amendments
"to that Act and to certain related Acts, and for other purposes.
Introduced by the Premier (Hon, A. R. G. Hawke) on the 2nd
November. At the second reading stage, an amendment ("14 days
hence") was agreed to on the 22nd November. Bill rejected,
Bank Holidays ·Act Amendment BillA Bill for an Act to amend the Bank Holidays Act, 188"'-1953. Introduced by Mr. Johnson on the 20th September. Defeated in the Legislative Council on the 22nd. November on the second reading.
Constitution Acts Amendment Bill (No. 2)A Bill for an Act-J;o....aIlliLng the Constitution Acts Amendment Act,
1899-1954. Introduced by the-Chief Secretary (Hen, G. Fraser) on
the 6th October. Defeated in the Council on the 22nd November on
the second reading.
Electoral A9t Amendment BillA Bill for an Act to amend the Electoral Act, 1907-1953. Introduced by
the Minister for Justice (Hen, E. Nulsen) on the 24th August.
Lapsed at the second reading stage with the dissolution of .Parliament.

:I

'I

II
II
I

1
I

I

I
1

Factories and Shops Act Amendment BillA Bill for an Act to amend the Factories and Shops Act, 1920-1954.Introduced by the Minister for Labour (Hon, W. HegneyJ on the
11th October. At the second reading stage, an amendment ("three
months") was agreed to on the 8th November. Bill rejected.
Free Enterprise Protection BillA Bill for an Act to protect free enterprise and for other purposes incidental thereto. Introduced by Hon. A. F. Watts on the 24th
August. Taken into Committee but not further proceeded with.
Bill lapsed with the dissolution of Parliament.
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";Industrial Arbitration Act Amendment BmA Bill for an Act to amend the Industrial Arbitration Act. 1912-1952.
Introduced by the Minister for Labour (Hon. W. Hegney) on the
27th October. but not further proceeded with.
h'

.Jury Act Amendment Bill (No. 1)A Bill for an Act to amend the Jury Act, 1898-1953. Introduced by the
Minister tor Justice (Hon. E. Nulsen) on the 24th August. Returned
trom the Council With a schedule of four amendments. Bill not
further proceeded with and lapsed with the dissolution of Parliament.

..

'Jury Act Amendment Bill (No. 2)A Bill for an Act to amend the law relating to Juries to enable women
to serve as Jurors. to amend the Jury Act. 1898-1953, and for
other purposes. Introduced by Han. A. V. R. Abbott on the 24th
"
August. Not proceeded with. Order discharged on the 16th November.
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'ZlA BUl for an Act to amend the Land Act, 1933-1955. Introduced by the
MInister tor Lands (Han. E. K. Hoar) on the lOth November. Bill
lapsed at the second reading stage with the dissolution of Parliament.

Licensing Act Amendment BiZI (No. 2)A Bill tor an Act to amenct'Sel:tton 113 of the' Licensing Act, 1911-1954.
. Introduced by Hon. Sir Charles Latham on the 21st September.
Lapsed at the Committee :stage with the dlssolutdcn of Parliament.
Licensing Act Amendment Bill (No. 3)A Bill for an Act to amend the Licensing Act, 1911-1954. Introduced by
• Han. N. E. Baxter on the 12th October. Defeated in the Assembly on
the 25th November on the second reading.
.
.
Local·Authorities, Boundaries and seroants, Supplementary Provisions
BiZI (4 Eliza.beth II)A Bill for an Act relating to boundaries of districts, and to of!1cers and
servants. of local authorities. Introduced by the Chief Secretary (Hon.
G. Fraser) on the "th October. Bill passed the report stage but was
not further proceeded with and lapsed with the dissolution of.
Parliament.
Local Government BillA Bill tor an Act to consolidate certain Acts relating to local government
by repealing those Acts and re-enacting them with amendments in
order to provide for the good-role:-and'govemment, convenience. comfort, and saiety of persons in municipal districts.
Bill restored
to the notice paper on the 12th October. on motion by the Minister
for Railways <Han. H. H. stvants). at the stage it had reached in
the previous session. Not further proceeded with and lapsed with
the dissolution of Parliament.
Ma.rine Stores Act Amendment BillA Bill for an Act to amend the Marine Stores Act. 1902~ 1948. Introduced
by Mr. Johnson on the 20th September. Progress was reported on
the 16th November on Clause 2 in Committee. The Bill was not
further proceeded with and lapsed with the dissolution of Parliament.
Mine Workers' Relief Act Amendment BillA ani for an Act to amend the Mine Workers' Relief Act, 1932-1953.
Introduced by the Minister for Mines (Hon. L. P. Kelly) on the 16th
November but not further proceeded with.
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Prices Control Bill~
A Em for an Act to provide for the control of prices and rates of certain
goods and services and for other purposes. Introduced by the Minister
for Labour (Han. W. Hegney) on the 1st September. In the Council.
progress in Committee was arrested when the Chairman was moved
out of the Chair and the Eill lapsed.
Retailing ot Motor Svirits

BilZ~

A Bill for an Act to provide for the establishment. promotion and
protection of independent and competitive trading in the retailing
of motor spirits. Introduced by Mr. Oldfield on the 27th September.
After the second reading had been agreed to in the Council on the
25th November. the Eill was referred to a select committee.
Bill
lapsed with the dissolution of Parliament.

State Government Insurance Office Act Amendment BillA Bill for an Act to amend the State Government Insurance Office Act.
1938-1954. Introduced by the Minister for Labour (Hon, W. Hegney)
on the 31st August;-,-Defeated in the Council on the 15th November
on the second reading~- - - - -

Workers' Compensation Act Amendment

Bm~

A Bill for an Act to amend the Workers' Compensation Act. 1912-1954.
Introduced by the Minister for Labour (Hon. W. Hegney) on the 27th
October but not further proceeded with.
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Public Bills of the Session (24).
ttitroaucea, etc.,

but not

Pt:%33ed.

1:'WE.NTY~SECOND P ARLIA.MEN1'-FIRST SESSION, 1956.

\

Abattoirs Act Amendment BillA Bill for an Act to amend the Abattol.:rn Act. 1909-1954. Introduced by the
Mlnister for Agriculture (Ron. E. K. Hoar) on the 23rd August. Lapsed
at the second reading stage with the, prorogation of P3.rlliunent.
Bank. Holidays Act Amendment BiZZA Bill for an Act to amend the B3.nk Holidays Act, 1884-1953. Introduced
by Mr. Johnson on the 14th November. Defeated In the Council on
the 22nd December on the second reading.
Brarnis Act Amendment Bill (No. 2)A Bill for an Act 'to amend-the Brands Act, 1904-1952. Introduced by the
Mlnister for Agriculture (Ron. E. K. Hoar) on the 16th October. Defeated in. the Council on, the 15th November on the second reading.
Bread. Act Amendment BillA Bill for an Act to amend the Bread Act, 1903-1949. Introduced by the
Mlnister for Labour (Ron. W. Hegney) on the 28th November. On
consideration of Assembly's message disagreeing to, certain amendments made brthe-C~Bill;-bY' motion. laid aside on the 22nd
.
' December.
-- - ,
'Constitution Acts -Amendment Bm='·
A Bill for an Act to repeal Sections tl.fteen, sixteen and seventeen of the
Constitution Acts Amendment Act, 1899-1955. Introduced by the
Minister for Justice (Ron. E. Nulsen) on the 23rd August. Defeated
in the Council on the 18th December on the tlIst reading.
Electoral Act Amendment BiZZ (No. 1)A Bill for--an-Actto-amend-the-Electoral ;\ct. 1907-1953. Introduced by the
Minister for Justice_iRon-E-Nulsen) on the 23rd August. Defeated
in the Council on the 18th December on the first reading-.
Electoral Act Amendment Bill (No. 2)A Bill for an Act to amend the Electoral Act. 1907-1953. Introduced by
Mr. Ross Hutchinson on the 23rd August. Defeated in the Assembly
on the 24th Ocf:9!:!.~r-211 the second reading.
Factories and Shops Act Amendment Bill (No. 1)A Bill for an Act to amend the Factories and Shops Act. 1920-1954. Introduced by the- MlDister -tor Labour (Ron. W. Hegney) on the 23rd
August. Defeated In th\! Council on the 21st November on the second
reading.
----Factories and Shops Act Amendment Bill (No. 2)A Bill for an Act to amend the Factories and Shops Act.1920~1954., Intraduced by Mr. Ross Hutchinson on the 18th September. Defeated on
the 27th November on the third redding.
Fire Brigades Act Amendment BillA Bill for an Act to amend the Fire Brigades Act. 1942~1951.. Introduced
by the Minister for Works (Hon. J. T_ Tonkin) on the 11th December.
Returned from the Council with a Schedule of six amendments, Not
further proceeded with. Bill lapsed with the prorogation of Parliament.
Hire~Purcha.se Agreements Act Amendment BillA 13m tor an Act to amend the Hlre~Purchase Agreements Act. 1931-1937.
Introduced by Mr. Johnson on the 7th November. Lapsed at the
second reading stage with the prorogation of Parliament,
Industrial Arbitration Act Amendment Bill:"""
A Bill for an Act to amend the Industrial Arbitration Act. 1912~1952.
Introduced by the Minister for Labour (Hon. W. Hegney) on the 23rd
A4gust. Defeated In the Council on the lUh November on the second
reading.
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Jury Act Amendment BillA Bill for an Act to amend the Jury Act. 1898-1953. Introduced by the
Minister for Justice (Han. E. Nulsen) on the 23rd August. Defeated
in the Council on the 11th November on the second reading.
Licensing Act Amendment Bill (No. 2)A Bill for an Act to amend the Licensing Act. 1911-1955. Introduced by
Han. N. E. Baxter on the 18th September. Progress in Committee was
arrested when the Chairman was moved out of the Chair and the
Bill lapsed.
Licensing Act Amendment Bill (No. 5)A Bill for an Act to amend the Licensing Act, 1911-1956. Introduced
by Han. N. E. Baxter on the 24th October. Defeated in the Council
on the 28th November on the second reading.
Local Government BilZA Bill for an Act to consolidate certain Acts relating to local government
by ·repealing those Acts and re-enacting them with amendments in
order to provide for the good rule and government. concience. comfort
and safety of persons in municipaldlstrtcts. Introduced by the Minister for Health (Hon. E. Nulsen) on the 23rd August. Lapsed at the
third reading stage .with the prorogation of Parliament.
Motor Spirits Retail controt-ettt-: A Bill for an Act to provide for the controlling by a system of registration
the retailing of motor spirits to encourage independent and competitive
trading in such industry; and for other purposes.. Introduced. by Mr.
Oldfield on the 21st November. Ruled out of order by the Speaker
on the 20th December as ultra vires the Constitution.
Native Welfare Act Amendment BillA Bill for an Act to amend-the -Natlve--W'elfare Act. 1905-1954. Introduced
by the.Mlniste.r...:fai:-Native-Wellare_<Hon. J. J. Brady) on the 24th
October. Order discharged at the second reading stage on the 27th
November.
Police Act Amendment Bili (No. 2)-'
A Bill for an Act to amend the Police Act. 1892-1955. Introduced by
Han. A. F. Watts on the 11th October. Defeated in the Assembly on
the 7th November on the second reading.
Public Service Bm--.- ..'A Bill for an Act to Ji-Pei[afui"::::r"e",enact with amendments the Public
Service Act. 1904-1955.-and.to amend certain related Acts, in order
to provide for regulation of the Public Service of the state. Tntroduced by the Premier (Han. A. R. G. Hawke) on the 7th November.
At the second reading stage in the Council, an amendment to adjourn
debate tm the 25th December was carried. Bill. rejected.
Sex Disqualification (Removal) Bm~.
A Bill for an Act to amend the law with respect to' disqualification on
account of sex and for other purposes. In~roduced by the Han. Sir
Charles Latham on the 18th September. Not further proceeded With
and Order discharged on the 18th December.
State Government Insurance Office Act Amendment BillA Bill for an Act to amend the State Government Insurance Office Act.
1938-1954. Introduced by the Minister for Labour (Han. W. Hegney)
on the 23rd August. Defeated in the Council on the 27th November
on the second reading.
Traffic Act Amendment Bm (No.-l):':A Bill for an Act to amend the Traffic Act. 1919-1955. Introduced by Hon.
A. R. Jones on the 18th September. Order discharged on the 4th
December at the second reading stage.
Traffic Act Amendment Bm (No. 2)A Bill for an Act to amend the Traffic Act. 1919-1955. Introduced on the
26th September by Mr. Oldfield. Second reading moved but not further
proceeded with. Order discharged on the 21st November.
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Public Bills of the Session (35).
Introouced, etc., but nat Passed.

T'W'EJ."tTY-SECOND P A.RLIAM:ENT-SECOND SESSION, 1957.

Eank Halide:ys Act Amendment-Em- .
I
A Bill. for an Act to amend the BaIik Holidays Act, 1884-1953. Introduced
by Mr. Johnson on the 24th July.. Defeated in the Council on the 18th
September on the second reading.
.

._---

Eetting Control Act Amendment» EiZZ.
A Bill for an Act to amend Section eleven of the Betting Control .Act. 19541956. Introduced by Mr. Norton on t);;le 21st August. P1:ogress in
Committee was arrested on the lOth October when the Chairman was
moved out of the Chair and the Bill lapsed.
Bread Act Amendment EmAn Bill for an Act to amend the Bread Act. 1903-1949. Introduced by the
Mlnister for Labour CHon. W. Hegney) on the 14th August. Defeated
in the Council on the 17th September on the second reading.
Companies Act Amendment. EillA Bill for an Act to amend the Companies Act. 1943-1954. Introduced by
the Minister for Justice (Hon. E. Nu1sen) on the 24th July. Atter
receipt of message from the Council insisting upon certain amendments. not further proceeded with. Bill lapsed with the prorogation
of Parliament.
Constitution
A Bill for
1955.
in: the

Acts Amendment BiZr (No~. 1)an Act to amend the Constitution Acts Amendment Act. 1899Introduced by Mr. Jamieson on the 25th September. Defeated
Council on the 21st November on the second reading.

Constitution Acts Amendment Bm (No. 2)A Bill for an Act to repeal Sections fifteen. six.teen. and seventeen of the
Constitution Acts Amendment Act. 1899-1955. Introduced by the
Mlnister for Justice (Han. E. Nulsen) on the 23rd October. Defeated
on the 12th November on the second reading, owing to lack: of constitUtional majority.
Credit-Sale Agreements

sui-:

A Bill for an Act to provide for the regulation and control of certain
agreements for the sale of goods on credit; and for other Incidental
P\lr1Joses. Introduced by Mr. Johnson on the 24th July. Not proceeded
With after the second reading agreed to. Order discharged on the
30th October.

EZectora.l Act Amendment Bill: (No. 1)A Bll for an Act to amend the Electoral Act. 1907-1953. Introduced by
th e Minister for Justice (Hon. E. Nulsen) on the 24th July. Defeated
in the Council on the 24th October on the second reading.

Electoral Act Amendment Bill (No. 3)A Bll for an Act to amend the Electoral Act. 1907-1953. Introduced by
r;;e Mlnister for Justice (Han. E. Nulsen) on the 23rd October. Defeated
the Council on the 20th November on the second reading.
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Electoral Districts Act Amendment BillA Bill for an Act. to amend the Elecroral Districts Act. 1947-1955. Introduced by Hon. A. F. Watts on the 1st october, Defeated on the 23rd
oetober on the second reading.
Hire-Pu.rchase Agreements BillA Bm for an Act to amend the law relating to hire-purchase agreements;
to repeal the Hire-Purchase Agreements Act. 1931-1937; and. for other
purposes connected therewith. Introduced by Mr. Johnson on the
24th July. Order discharged at the Committee stage on the 30th
october.
King's Park Aquatic Centre BillA Bill for an Act to authorise the King's Park Board to lease twenty acres
of Reserve No. A1720. known as King's Park. to the City of Perth for
the purposes of an aquatic centre; and for other and Incidental
purposes. Introduced by the Minister for Lands (Han. E. K. Hoar)
on the 31st July. Defeated on the 19th September on the second
reading.
Land Agents BillA Bill for an Act to repeal and to re-enact with amendments the Land
Agents Act, 1922-.J..953.-In.t:.oduced.-b3Lthe. Minister for Justice mono
E. Nulseri) on the 24th July. Lapsed at the second reading stage with
the prorogation' oCPar1Iai:ilerit. _.
..
Land Tax Act' Amendment BillA Bill for an Act to amend the Land Tax Act. 1948-1956. Introduced by
the Treasurer (Hon. A. R. G. Hawke) on the 12th November. Lapsed
at the second reading stage with the prorogation of Parliament.
Land Tax Assessment Act Amendment BillA Bill for an Act to-.amend the Land Tax Assessment Act. 1907-1956.
Introduced by the Treasurer (Hen, A. R. G. Hawke) on the 29th
october. After receipt of message from the Council insisting upon its
amendments. not. fUJ::.therJlroceeded with. Bill lapsed with the prorogation of Parliament.
Legal Practitioners Act Amendment Bill (No. 2)A BUl for an Act to amend the Legal Practitioners Act. 1893-1955. 'Introduced by Hon. J. D. Teahan on the 24th July. Defeated on the 26th
September on..the tbiJ:d read1ng..__ . _
Licensing.4c(4TlJ:e_ndm·ent-BftHNo. '1)A Bill for an Act to amend the Licensing Act. 1911-1956. Introduced by
the Minister for Justice (Hen. E. Nulsen) on the 24th July. Defeated
In the Council on the 12th November on the third reading.
Licensing Act Amendm..f!.nt-Bi:!:..~J!!..9'2)A Bill for an -Act to amend-the Licensing Act. 1911-1956. Introduced by
Hen. N. E. 'Baxter on the 14th---:M.ugUsL Defeated on the 12th November on the second reading.
Licensing Act Amendment Bill (No. 3)A Blll for an Act to amend Section two hundred and five of the Licensing
Act. 1911-1956. Introduced by Hon. E. M. Heenan on the 11th September. Lapsed at the second reading stage with the prorogation of
Parliament.
Local Government BillA Blll for an Act to consolidate .certain Acts relating to local government
by repealing those Acts and re-enacting them with amendments in
order to provide for the' 'good rule and government. convenience. comfort and safety of persons in municipal districts. Bill restored to the
notice paper on the lOth July, on motion by the Minister for Health
(Han. E. Nulsen) at the stage it had reached in the previous session.
A conference was held on the 22nd. 25th and 26th November on the
Council's amendments but no agreement was reached. Bill dropped.
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Long Service Leave BiZz..A EtU for an Act to provide for the granting at long service leave to employees and for matters Incidental thereto. Introduced by the Ml.n.lster for Labour (Han. W. Hegney) on the 8th October. After receipt
at a message from the Council Insisting on its amendments. not further proceeded with. Bill lapsed with the prorogation ot Parliament.'
Natives Stat'ILS As Citizens BiZl-

.

A BtU for an Act to confer citizenship rights on persons descended from
the original Inhabitants ot Australia; to provide protection for certain
of those persons; to repeal the Natives (Citizenship Rights) Act. 19441951; to amend certain Acts relating to those persons; and for other
and incidental purposes. Introduced by the Ml.n.lster for Native Welfare (Hon. J. J. Erady) on the 6th November. Progress reported at
Committee stage and not further proceeded with. Eill lapsed with
the prorogation of Parliament.

C~~~:~:€:~~~~-:~~~~~~~~~~~~.:;;~

Offences Concerning
A Em for an Act ta amend the law relating to
concerning
children by amending the Child Welfare Act;-1947-1956. and the
Crimmal Code. Introduced by the MInister for Child Welfare (Hon.
A. R~ G. Hawke) on the 22nd November. Not further proceeded with
and Order discharged on the 28th NaVemb=el:..:::=;:::;:==-_

Pa.rliamenta11l Permanent OtJf.cers Bz1r.::....
A Em for an Act relating to conditions of employment in permanent officesof Parliament. Introduced by the Premier (Han. A. R. G. Hawke) on
the 4th September. At the second reading stage in the Council an
amendment to adjourn the debate tm six months hence was carried.
Eill rejected.
Ph:ysiotl7.erapists Act Amendment ~ill-:-.
A Eill tor an Act to amend the Physiotherapists Act. 1950-1954. Introduced by Han. N. E. Baxter on the 30th •OctOber. --jjefeated on the
14th November on the second reading.
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Pu.blic Service BillA Em for an Act to repeal and re-enact with amendments the Public Service Act. 1904-1956. and to amend certain related-Acts In order to
provide ror regulation of the Public Service of the State. Introduced.
by the Premier (Han. A. R. G. Hawke) on the 24th July. After recetpt at message from the -Council lnsistin~a;:;::4t;;::.amendments.not
further proceeded wlth. __ El1l..lapsed_with __thlU2rorogation of Parliament.
State Government Insurance OtJf.ce Act Amendment BillA Bill for an Act to amend the State Government Insurance Office Act.
1938-1954. Introduced by the Minister tor Labour (Han. W. Hegney)
on the 6th November. Defeated in the Council on the 28th November
on the second reading.
.

State Transport Co-ordination Act Amendment Bill (No. 1)A Bill for an Act to amend the State Transport Co-ordination Act. 19331956. Introduced by the Minister for Transport (Hen, H. E. Graham)
on the 24th July. Ruled out at order in the Assembly by the Speaker
as not conforming to the Order of Leave for its introduction. Bill laid
aside.

State Transport Co-ordination Act Amendment Bill (No. Z)A Em for an Act to amend the State Transport Co-ordination Act. 19331956. Introduced by the Minister for TraIlSl'Ort (Han. H. E. Graham)
on the 21st August. Defeated In the ccuncn on the 24th September
on the second reading.
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Swan River Conservation BillA Bm for an ;'Act to make new provision for maintaining and improving
the condition of the waters and of the roresnores of the Swan River.
Introduced by the Minister for Works CFIon. J. T. Tonkin) on the 13th
November. At the second reading stage In the Council. a motion to
adjourn the debate until the 12th August. 1958. was carried. Bill
rejected.
Town Planning and Development (Metropolitan Region) BillA Blll for an Act making provision for and relating to the planning and
development of land within the metropolitan region. and provision of
a regional planning authority and other purposes. Introduced by the
Minister for Works (Han. J. T. Tonkin) on the 19th November,
Lapsed at the Committee stage in the Council with the prorogation of
Parliament.
TraffiC Act Amendment Bill (No. 2)A Bill for an Act to amend Section twenty-three of the Traffic Act. 19191956. Introduced by Han. L. C. Diver on the 17th September. Defeated
In the_~embly_on the 27th November on 'the second reading.
Unfair Tra'dinga1t7i:"'Prlr{1;t;-Control Act Continuance and Amendment
BillA Bill for anact""to-c:ontinue'-and-il.mend the Unfair Trading and Profit
Control Act. 1956. Introduced by the Minister for Labour (Han. W.
Hegney) on the 29th October. Not further proceeded with. Order
discharged on the 5th November.

Vermin Act Amendment BillA Bill for an-Act-to amend the,'\l.e..rmjn Act. 1918-1956. Introduced by the
Treasurer (Hon-:-A. R. G. Hawke) on the 29th October. Lapsed in the
Council at the-second'readin!il' stage with the prorogation of Parliament.
Workers' compensation.Act Amendment BillA Bill for an...Act--t.o-.imen'dthe Workers' Compensation Act. 1912-1956.
Introduced by the Minister for Labour <Han. W. Hegney) on the 6th
, November. DefeatOO-l.n the Council on the 27th November on the
"-- second-reading
-,--~
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I.

Public Eills of the Session (28).
Introduced but not Passed.

TWENTY ~SECOND PARLIAMENT-TmRD SESSION, 1958.
BANK HOLIDAYS ACT AMENDMENT BILL-A Bill for an Act to amend the Bank Holidays Act. 1884-1953. Introduced
in the Legislative Assembly by Mr. S. E. I. Johnson, M.L.A. on the 21st
August. Defeated. in the Legislative Council on the 5th November
at the second reading stage.

CATTLE TRESPASS, FENCING, Al'.'l) IMPOUNDING ACT AMEJ.'ffil\mNT BILL-A Bill for an Act to amend the Cattle Trespass, Fencing, and Impounding
Act, 1882-1957. Introduced In the Legislative Council by the Han.
A. L. Lacon, M.L.C. on the 7th October. At the second reading stage in
the Legislative Assembly on the 5th December. a motion to postpone the
Order of the DaYlJntil-;;he-next sitting-of the House, was carried; and
that being the last day of the session. the Bill was thus rejected.

-

CATTLE TRESPASS, FENCING, A....... D InIPOUNDING ACT A.iUEND..
.
l\IEN1' BILL (NO. 2)A Bill for an Act to amend the Cattle Trespass. Fencing, and Impounding
Act, 1882-1957. Introduced in the Le;islative Assembly by Mr. S. Heal.
M.L.A. on the 21st October. Defeated in the Legisiative Council on
the 5th December at the second ~eading stage.

CONSTITUTION ACTS AJ.'\:IENDMENT J:lILL. (NO. 2)A Bill for an Act to repeal sections Mteen, sixteen. and seventeen of the
Constitution Acts
Amendment Act. 1899-1955. Introduced in the
Legislative Assembly by the Han. E. Nulsen, M.L.A. (Minister for Justice) on the 16th SePtember. Defeated in the Legislative Council on
the 28th October at the second reading stage.

CONSTITUTION ACTS AJ.11ENDilIENT

~ILL

(NO. 3)-

A Bill for an Act to amend section Mteen of the Constitution Acts Amendment Act, 1899-1955. Introduced in the Legislative Council by the Han.
C. H. Simpson, M.L.C-.a.l:Lthe 8th.October. Defeated on the 11th
November at the second reading stage.

CRIMINAL LAW (ONUS OF PROOF) Al\1ENDl'IIENr BILL-A Bill for an Act to amend the Criminal Law as it relates to Onus of Proof.
Introduced in the Legislative Assembly by the Hon. J. B. Sleeman.
M.L.A. on the 25th September. Defeated on the 5th November at the
second reading stage.

ELECTORAL ACT AMENDMENT BILL-A Bill for an Act to amend the Electoral Act. 1907-1957. Introduced in the
Legislative Council by the Han. A. F. Griffith. M.L.C. on the 3rd
September. Defeated in the Legislative Assembly on the 12th November
at the second reading stage.

ELECTOR.-!L ACT A1\IENDMENT BILL (NO. 2)A Elll for an Act to amend the Electoral Act. 1907-1957. Introduced in
the Legislative Assembly by the Hon. E. Nulsen, M.L.A. (Minister for
Justice) on the 16th September. Defeated in the Legislative Council
on the 28th October at the second reading stage.

...
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ELECTORAL ACT AMENDMENT BILL (NO. 3)A Bill for an Act to amend the Electoral Act. 1907-1957. Introduced in

the Legislative Assembly by the Hon. A. R. G. Hawke. ML.A. (Premier)
on the 18th September. Returned from the Legislative Council on the
22nd October with a. message intimating that the Council considered
the Bill required to be passed by an absolute majority. and the Certificate on the Bill received from the Assembly did not indicate that this
provision had been compiled with. Order discharged from the Assembly notice paper on the 30th October.

ELECTORAL ACT AMENDMENT BILL (NO. 4)A Bill for an Act to amend the Electoral Act. 1907-1957. Introduced in the
Legislative Council by the Hon. C. H. Simpson. ML.C. on the 8th
October. At the second reading stage in the Legislative ASSembly
on the 5th December. a motion to postpone the Order of the Day until
the next sitting of the House. was carried; and that being the last
day of the session. the Bill was thus rejected.
,

FACTORIES AND SHOPS ACT AIYIENDMENT BILLA Bill for an Act to amend the Factories and Shops Act 1920-1957. Introduced in the Legislative Assembly by the Hon. W. Hegney. ML.A.
(MInister for Labour) on the 13th November. Defeated in the Legislative Council on the 4th December .\lot· the second r,e,a.dE::g..~E-ag.e.

INDUSTRIAL ARBITRATION ACT Al.'tlENDMENT BILLA Bill for an Act to amend the Industrial Arbitration Act. 1912-1952.

Introduced in the Legislative Assembly by Mr. C. W. lYL Court. M.L.A.
on the 21st August. Defeated on the 24th September at the second
reading stage.

INDUSTRIAL ARBITRATION ACT AMENDMENT BILL (NO. 2)-;A Bill for an Act to amend the Industrial Arbitration Act. 1912-1952.
Introduced in the Legislative Assembly by the Hon. W. Hegney. ML.A.
CMinister for Labour) on the 27th August. Defeated in the Legislative
Council on the 21st October at the second reading stage.

INDUSTRIAL ARBITRATION ACT A;:VIENDMENT BILL (NO. 3)A Bill for an Act to amend the Industrial Arbitration Act. 1912-1952. Introduced in the Legislative Assembly by the Hon. W. Hegriey, M.L.A.
(Minister for Labour) on the 29th October. At the Committee stage
in the Legislative Council on the 5th December a motion was carried:
"That the Chairman do now leave the Chair;" and the Bill accordingly
lapsed.

INDUSTRY (ADYANCES) ACT AI\IENDIYIENT BILLA Bill for an Act to amend the Industry (Advances) Act. 1947. Introduced in the Legislative Assembly by the Hon. L. F. Kelly. M.L.A.
(Minister for Agrteulture) on the 26th November. Defeated in the
Legislative Council on the 5th December at the second reading stage.

JUNIOR FAR:\IERS' iYIOYEiHENT ACT AMENDi\1ENT BILL (NO. 2)A Bill for an Act to amend the Junior Farmers' Movement Act. 1955-1957.
Introduced in the Legislative Assembly by Mr. W. S. Bovell, M.L~'\.
on the 21st August. Defeated on the 17th September at the second
reading stage.

LAND ACT A:\1ENDi'rIENT BILL (NO. 2)A Bill for an Act to amend the Land Act. 1933-1956. Introduced In the
Legislative Assembly by the Han. A. F. Watts. M.L.A. au the 27th
August. Defeated on the 5th November at the second reading stage.
LAND TAX ASSESSMENT ACT AMENDMENT BILLA Bill for an Act to amend the Land Tax Assessment Act. 1907-1956.
Introduced In the Legislative Assembly by the Han. A. R. G. Hawke.
ML.A" (Treasurerl on the 27th August. Defeated In the Legislative
Councll on the 22nd October at the second reading stage,
(2)-21539
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LOCAL GOVERNMENT BILLA B111 for an Act to Consolidate Certain Acts relattng to Local Government
by repealing those Acts and re-enacting them with Amendments in
order to provide for the <:::rood Rule and Government. Convenience.
Comfort, and Safety of Persons in Municipal Districts. Introduced
in the Legislative Assembly by the Han. E. Nulsen. M.L.A. on the 4th
September. Returned from the Legislative Council on the 13th November with amendments. Not further proceeded with.

MINING ACT Al\IE};"'DIHENT BILLA Bill for an Act to amend the Mining Act, 1904-1957. Introduced in the
Legislative Assembly Qy the Han A. M. Moil'. M.L.A. (Minister for
Mines) on the 11th November. Not further proceeded with.

?rIUNICIPAL CORPORATIONS ACT AMENDMENT BILLA Bm for an Act to amend the Municipal COrPorations Act, 1906-1956.
Introduced in the Legislative Council by the Han. J. M. Thomson,
M.L.C. on the 25th November. Defeated on the 3rd December at the
second reading stage.

NATIVES (STATUS AS CITIZENS) BILL-A Bill for an Act to confer Citizenship Rights on Persons descended from
the Original Inbabitan~f--Australia: to provide Protection for certain
of those Persons; to repeal the Natives (Citizenship Rigbts) Act,
1944-1951; to amend-certain Acts relating to those Persons; and for
other and incidental purposes. Introduced in the Legislative Assembly
by the Han. J. J. Brady, M.L.A. (Minister for Native Welfare) on the
27th August. Defeated in the Legislative Council on the 22nd OCt.ober
at the second reading stage.

NOXIOUS WEEDS ACT AMENDMENT BILL (NO. 2)A Bill for an Act to amend the Noxious Weeds Act, 1950-1958.- Introduced
in the Legislative Assembly by Mr. W. H. sewell, M.L.A. on the 22nd
October. Not further -proceeded with.

RACING RESTRICTION ACT A!\!ENDl\IE.NT BILLA Bm for an Act to amend the Racing Restriction Act, 1917-1925. Introduced in the Legislative AssemblY by Mr. G. P. Wl1d, M.L.A. on the
21st August. Defeated on the 17th September at the second reading
stage.

STATE GOVER:N1\IENT INSU!tAJ."'iCE OFFICE ACT Al't!EJ.'ID!\IE.NT
BILLA Bill for an Act-to-amend-4he-State Government Insurance Ofiice Act,
1938-1954. Introduced in the Legislative Assembly by the Han. W.
Hegney, M.L.A. (Minisrer for Labour) on the 26th August. Defeated
in the Legislative Council on the 9th October at the second reading

stage,

.

STATE TRANSPORT CO-ORDINATION
ACT AMENDJ.\lENT BILL_0____ _ _
A Bill for' an
1933-1957.
ML.A. on
the second

Act to amend the stare Transport Co-ordination Act,
Introduced in the Legislative Assembly by Mr. C. D. Nalder,
the 23rd September. Defeated on the 22nd October at
reading stage.

TOWN PL.4..NNlNG AND DEVELOPMEi."'lT ACT AMENDMENT BILLA Bill for an Act to amend the Town Planning and Development Act.
1926-1957. Introduced in the Legislative Council by the Han. H. C.
Strickland, M.L.C. (Minister for Railways) on the 28th October. Ruled
out of order in the Legislative Assembly on the 3rd December.

WORKERS' COMPENSATION ACT AMENDME!'.'T BILLA Bill for an Act to amend the Workers' Compensation Act. 1912-1956.
Introduced in the Legislative Assembly by the Han. W. Hegney, M.L.A.
CMinister for Labour) on the 26th August. Defeated in the Legislative
Council on the 12th November at the second reading stage.
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LABOR LEGISLATION DEFEATED BY LEGISLATIVE COUNCIL

19 6
1.

To give Bank employees 5 day working week, i.e.
Saturday closing.
'
2.

Constitution Act Amendment
To introduce Adult Franchise for Legislative Council.
Act Amendment

3.

To introduce Adult Franchise for Legislative Council
4.

Factories &

C' ....

~~~·Act

To make factories conform with 5 day week and to
write the 40-hr week into the Act in lieu of 48 & 44
for Shop Assistants - and other matters.
(generally to write into the Act certain minimum
standards related to weekly hours, overtime, etc.
- shop assistants and related workers)
5.

Industrial Arbitration Act Amendment
To remove some of the severe penal provisions.

6•

To allow women right to sit on Juries.
7.

S.G.I.O.
To give S.G.I.O. power to engage in all forms of
insurance.

-
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DEFEATED BY'

To introduce S-day working week in Banks0

2.
To strengthen certain sections of the Companies Act to
protect the public.
(introduced by Jamieson)
To alter qualifications for members of both Houses of
Parliament and to widen franchise for Legislative
Council.
4.

Act Amendment No.
To bring residential qualification of voters into line
with Federal Act; Also dealing with penalties for nonenrolment,.party designation on ballot paper, postal
voting, absentee voting, candidates' electoral expenses,
distance from polling booth for Party workers.
.,

S.

Amendment Bi
To tighten up postal voting provisions to bring in line
wi th Fed-eral Act '.

6.

To allow S.G.I.O. to cover all forms of insurance.
7.
To remove special privileges of farmers re transporting
goods.
8.

To establish swan River Conservation Board with "teeth"
to deal with pollution of river.

9.
To remove injus
in Act and improve provisions
number of directions.

a
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LABOR LEGISLATION DEFEATED BY LEG. COUNCIL

1958
1.

To give Bank employees 5 day working week, i.e. Saturday closing.
2.
To introduce Adult Franchise for Legislative Council.
Bill

3.

To introduce Adult Franchise for Legislative Counil
4.
(a)
(b)
5.

to promote safety and industrial accident prevention.
warehouse trading hours.

Industrial

Act Amendment

To give Court power to determin~ whether a 'worker is an employee
or sub-contractor (building industry)
6.

Industrial Arbitration Act Amendment Bi
To give Court jurisdiction to determine whether persons
employed in taxi industry are to be deemed workers.

7.

Local Government Bill
To give Adult Franchise in local government

8.

Natives

as Citizens

election~.

Bill

To amend offending statutes - 11 in all by removing discriminatory legislation.
9.

State Government Insurance Office Act
(For 6th time - to enable S.G.l.O. to engage in all forms of
insurance) .

10.
To improve certain provisions of the Act in favour of the
workers.

77
EXTRACT FROM SENATOR EVANS I WRITTEN SUBMISSION TO THE
TASMANIAN ROYAL COMMISSION INTO THE CONSTITUTION ACT
(pages 745/6) REFERRING TO CONSTRUCTIVE ROLE FOR

(1)

conducting Committee enquiries
into justification for legislative proposals; throwing
the spotlight of publicity on ill-motivated or poorly
reasoned proposals; using the threat of delay to force
reevaluation of a hastily conceived proposal; delaying
the passage of a measure to enable public comment to be
made and,
appropriate, indignation aroused; scrutinising
and reporting on the extent to which legislation. (or
delegated legislation) proposals infringe civil liberty
drafting and suggesting specific improvements in the text
of Bills.

(2). Scrutinising the Executive: interrogating Ministers at
Question Time on the administration of their portfolios
(with Ministers from the Assembly attending the Council
by roster for this purpose); questioning Ministers at
Committee hearings; exposing weaknesses and defects in
any Government policies and programmes in debates, urgency
motions, grievance and censure motions and par~iamentary
proceedings generally.
(3)

Monitoring the Bureaucracy: through a more developed
committee system, demanding the production of detailed
information, written and oral, from departments and
statutory authorities as to the basis of fin~cial
estimates; investigating the efficacy of program
administration; ensuring the accountability - and
justification for existence
of statutory authorities

378
(4)

again through a developed committee
system, and the production of reports, examining new
areas of public policy' and recommending appropriate
legislative or executive action; introducing Bills,
especially on inherently non-partisan matters (e.g.
most law reform issues) •

3 8
BILLS WHICH COULD REASONABLY HAVE BEEN EXPECTED
TO BE PASSED THROUGH THE W.A. PARLIAMENT OR PASSED
IN SHORTER PERIODS OF TIME THAN ACTUALLY OCCURED

1.

Rents and Tenancies Emergency Provisions Act Amendment
Bill introduced in the 1950's but defeated by the Legislative
Council.

2.

The Adult Franchise Provision of the Local Government
Bill introduced in the 1950's.

3.

The Adult Franchise provision of the Bills dealing with
Electoral Reform of the Legislative Council in the
1950's.

4.

Extension of the S.G.I.O. Franchise would have been
enacted in the 1950's instead of the 1980's.

5.

Acts Amendment (Constitution and Electoral) Bill 1983.
A Bill to reform the Legislative Council on the principle
of one vote one value.

6.

And probably the Tobacco Advertising bans which were
amended from the relevant Bill in 1983 but were not agreed
to by the Legislative Assembly.

7.

The statewide Police Control of Traffic Bill would probably
have

been adopted in the 1950's and not in about 1975 as

occured.
This is not a definitive list there are probably many more examples
of the above.
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11.00
UPON RESUMPTION:
MR COMMISSIONER:

Yes, Dr Thomson?

DR THOMSON: If it pleases the commission, I intend to call three
persons who will present the submission on behalf of
the Australian Labor Party, the Western Australian
branch, and the state Parliamentary Labor Party, the
West Australian branch. Those persons I intend to call
will be in this order: Mr Robert Hetherington,
Mr Michael Beahan and Mr Phillip Vincent. I will call
those three persons separately, if it pleases you, and
if any of them cannot answer or do not wish to answer
a question another witness, one of the three, could
subsequently answer that question.
Perhaps also at this stage I could obtain your
permission, once the witness has withdrawn from the
box, to subsequently come back if the need arises.
In that sense we could deal with the submission, which
will in fact be presented by all three people but
different parts will be taken by each person.
MR COMMISSIONER:

Yes.

DR THOMSON: Perhaps I could also just have your permission for
those three persons to sit at the bar table and take
notes, etcetera.
MR COMMISSIONER:

Certainly.

ROBERT HETHERINGTON:
DR THOMSON:

What is your full name?

MR HETHERINGTON:
DR THOMSON:

Robert Hetherington.

And your address?

MR HETHERINGTON:

It is 91 Corfield Street, Gosnells.

DR THOMSON: I believe that you are a member of the legislative
council for Western Australia.
MR HETHERINGTON:

Yes.

DR THOMSON: Prior to that I believe that you were an academic
member of
of the West Australian university?
MR HETHERINGTON: Yes. I was in fact lecturer in politics at
the University of Western Australia.
DR THOMSON:
RB

For how many years?
172

R. HETHERINGTON

7.12.84

381
MR HETHERINGTON ~
DR THOMSON:

Ten - from

middle

Have you

1977.

teaching

MR HETHERINGTON: I was a tutor and senior tutor in politics
from 1957 in the University of Adelaidee I left ~hA~'A
to take up my appointment here ..
DR THOMSON: When did you become a member
council?
MR HETHERINGTON:

On May 21st, 1977 ..

DR THOMSON: And you have
this year?
MR HETHERINGTON ~

legislative

That

a

membe~

continuously through to

correct ..

DR THOMSON: In that capacity are you a member of any select
committees?
MR HETHERINGTON: I have been a member of the select committee
on the constitution which deliberated on the question
of offices of profit under the crown and contracts with
the crown and the constitution and whose recommendations
were recently enacted into law by the bill. presented by
the present Attorney-General. I also was a member of
a select committee to look into the need to establish
a standing committee on government agencies, and when
that was established I, since then and for the last
couple of years, have been a member of the standing
committee on government agencies, which is a .
legislative council committee. The other committee
was a joint committee of bOth houses •.
DR THOMSON: I also understand that you are a m~er of the Western
Australian parliamentary delegation for the Australian
Constitutional Convention ..
MR

HETHERINGTON: No, that is not quite correct. I did go as a
proxy delegate to the conference in Adelaide but I
am not a permanent delegate.

DR THOMSON:

But you did attend at that sitting?

MR HETHERINGTON:

I did attend at that sitting, yes.

DR THOMSON: I wonder if you might have a look at exhibit
number 3.. Is that the exhibit of the joint submission
to the Royal Commission Into Parliamentary Deadlocks of
the Western Australian Labor Party, WA branch?
MR

HETHERINGTON:

DR THOMSON:

Yes.

And the state parliamentary Labor
173
(Continued on
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WA branch?
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MR COMMISSIONER: Incorporated in that are the amending pages e
I think there are two pages that
been amended.
Am I right?
DR THOMSON: Yes, I think that was in the documents that were
handed to Mr Hetherington, sir.
MR HETHERINGTON:
DR THOMSON:

RB

They were.

Mr Hetherington, just in your own words - - -

173a
R. HETHERINGTON
(Continued on page 174)

83

DR THOMSON (Continuing): - - - own words and your
perhaps you could outline, as you see
nature of the Western Australian system
government and any other matters you see
talk about?
MR COMMISSIONER:

own time
, the
of
fit to

Is that what you proposed to do?

MR HETHERINGTON: Yes, it was indeed. I propose to do
in
a rather circuitous manner, Professor Edwards,
if that suits you.
MR COMMISSIONER:

If it suits you,

proceed.

MR HETHERINGTON: When Western Australia was granted sel
government in 1819 by Great Britain she, as with
all the other colonies, was given a system of
government modelled on the system to be found at
that time in Westminster and this involved a
legislature consisting
the Queen and parliament,
the parliament being bicameral with the lower house,
the legislative assembly and an upper house, the
legislative council.
All proposed legislation
had to pass both houses, then receive the Royal assent
from the C~vernor or the Queen with regard to
reserve matters before being proclaimed into law.
Under section 46 of the Constitution Acts
Amendment Act the powers of the two houses are
equal with respect to all bills except money bills
and these cannot originate in the legislative
councilor be amended by it, although they can
return bills requesting amendments. What was not
written into the constitution, except by implication yet I would argue is central and basic to it - was the
notion of responsible government.
This was achieved through governors' instructions
and the conventions of the imperial constitution
and the notion of responsible government was a
relatively new concept at the time of the granting
of the Western Australian constitution which some
would take as being finally established from the
assumption into office of the
government of
1841 - and I will say more about that later. This
the system by which the titular executive, the
monarch or his representative or the president in
the case of a republic, appoints to his Privy Council
in the United Kingdom or the executive council
the real executive, the ministry or cabinet and
on the advice of the member of parliament who has
the confidence of the lower house of parliament, or
I think to be more realistic, who can control the
votes or command the support of a majority of
members in the lower house, and he is appointed
RK
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Prime Minister or Premier.
Not only was responsible government a
relatively new concept at the date of its granting
in Western Australia, but it was a concept which
was still being developed and in Great Britain
the law and practice of the relation of the houses
to each other and to the executive have changed
considerably since 1980.
In Western Australia,
on the contrary, they have remained largely as
enshrined in the Constitution Acts Amendment
Act of 1890. This does not, of course, necessarily
make it wrong but I am going to argue that in effect
it does so.
In Great Britain in 1890 there were in
particular no provisions for ending deadlocks
between the two houses on amendments to bills or
provisions to overcome rejection by the upper house
and bills which had passed the lower house"apart
from the possibility of having sufficient new peers
appointed to change the vote in the House of Lords
and no provision for overcoming disagreements between
the houses, no real provision, was writtep into the
Western Australian constitution.
(~.
In Great Britain this was done in the years
following the constitutional crisis of 1910
with the rejection of the Asquith budget by the
House of Lords and one can only presume that had
the Western Australian constitution been granted
after 1910 the deficiency would have been met and
a provision for resolving disagreements would have
been written in.
Perhaps I am presuming too much
because some people would deny this - - -

RK
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10

MR HETHERINGTON

this., pointing to
legislative council
not the House of
fundamentally
from
e
The
Lords is composed of
a mixture of hereditary
and appointed life peers,
the legislative council originally a nominated
house, then a house
on a property franchise
now a house
on adult suffrage, sharing
same electoral role as a legislative assembly ..
However,
looking at the situation is W~~~.~1"Tl
Australia, I think it is important to look at the
development and theory of responsible government in
Briaain.. I am not arguing that in Western
Australia we should necessarily follow British
developments, but I think such an examination is
instructive.. The British genius in government has
the ability to pour new content into old
constitutional forms through piecemeal changes in
statute law, the re-interpreting of old statutes and
by retaining the old forms but giving them new meaning
through changes in the conventions of constitutional
behaviour.. Perhaps the most important feature of this
has been the changing nature of the relationship of
.
parliament to the executive and I wish to examine
this briefly, taking as my point of departure the
reign of George III.. By the time of George III, many
the provisions of the modern British constitution
were firmly in place.. Statute law was supreme, the
monarch could legislate only in and through parliament
and had lost the power to suspend legislation but the
monarch still had power to veto proposed legislation
emanating from parliament but this power had not - and
I might add has not - been used since the reign of
Queen Anne, but the power does remain ..

Money bills, that is taxation and appropriation
bills, could only be introduced in the House of
Commons following a message from the Crown.. The
relationship between the executive and parliament,
in particular in the House of Common~ was still fluid.
Since the time of the Tudors the executive had been
extended into parliament through the members of the
monarch's Privy Council arranging to be elected to the
House of Commons where they sat on the right of the
and gave leadership to the Commons, although
course some were also members of the House of Lords.
It
to remark, and I would like to dilate
on
think it would not be profitable, that
and Cromwell who failed to follow
the
practice in
lost control of
parliaments ..
Whenever the
and parliament has got out of
step the British constitution has not worked and this
was a point made by WalterBagehot in his English Constitutione
With the acceSSion
the Hanoverian monarchs the office
of prime minister
The king still remained the
nation's
through his prime
and in relating to the
in
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parliament. Stability of government has always
required that the
and legislative arms
of government work in unison and by the time of
George III the unreformed House of Commons made
this possible, with its system of rotten boroughs
controlled by the king's aristocratic supporters
and the use of royal patronage, and sometimes
of state bribery, enabled the king to appoint a
prime minister and then ensure a majority for him
in parliament as a general rule.
The dominance of parliament by the monarch
inevitably created tensions and it had been since
the time of Anne, which would eventually have to
be resolved. The American war of independence I
think can be regarded as a watershed in the
development of the British constitution. The United
States went one way, producing a new version of
the British system which in the event, despite their
theories, had little relation to the old. By
separating the executive and the legislature and
creating a president, there was an elected monarch
with full executive powers and a cabinet subordinate
to him whose members were not permitted to be
members of the legislature. Britain retained the
old system andLby removing the House of Commons from
the control of the monarch, transformed it. The
key change came when parliament passed the Reform
Act of 1832. This abolished the rotten boroughs and
enfranchised the middle class and this had an
immediate effect which was seen in 1834. The new
king, William IV - - -
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MR HETHERINGTON (Continuing): - - - new king, William IV,
decided he did not
Lord Melbourne and suggested
to him
he should resign. Melbourne did this and
an election was held and the king set about to build
a majority against Melbourne and failed. Melbourne
won the House
Commons and the king was forced to
reappoint, despite the fact that he did not want him.
However, in 1839 Melbourne lost his majority in the
Commons and Peel, the Tory leader, was asked by the
queen to form a government. He made it a condition
that he should be able to replace the Whig ladies of
the queen's household by Tory ladies as a sign of
the queen's confidence. She refused, he resigned or he did not continue - and she reappointed Melbourne,
who then stayed in office for another two years
wi thout a majority in the Commons. When a Tory
majority was returned in the election in 1841 the
queen gave way and appointed Peel under his own
conditions, and that is why some people say that the
responsible government dates from that period. I am
not going to argue the date because it is something
that emerged gradually. Indeed, the whole position
was muddied following the split in the Tory party
after the passage 0; the corn laws in 1846, and
parliament broke into a number of groups - Tories,
Peelites, ~~ig, Canningites, radicals and Irish and for some years there were no clear-cut majorities
and the monarch had considerable room for manoeuvre
in the choice of ministers. This ended in the election
following the Electoral Reform Act of 1867. Two
strong parties have emerged, the Liberals and the
Conservatives. The latter were decisively defeated
and Disraeli created a new convention. He resigned
as p'rime m.inister without meeting parliament and advised
the queen to send for Gladstone, whom she despised,
and she had no choice.
These developments, which increasingly made it
possible for the crown to act only on the advice of
its ministers, were consolidated by continued extension
the franchise until complete adult franchise was
attained in 1928 and the final abolition of plural
voting in 1948, together with the introduction of
secret ballot by the Ballot Act of 1872. By the end
of the 19th century the monarch acted on the advice
of ministers appointed by the prime minister, and the
prime minister had to have the confidence of the
House
Commons.
At the same
, the extension
the
made
House
Commons increasingly the democratic
house, the house elected on the popular vote, and this
strengthens
power, the power of the Commons, in
relation to
Lords. The
of the two houses,
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money bills, remained equal but it became
accepted that the Lords should rarely reject ordinary
bills and never reject money bills. There gradually
emerged the notion of the Lords as a house of review,
amending legislation and, on occasion, rejecting it but
by convention not using the full range of its undoubted
legal powers and rejecting supply.
At a time when the two major parties in the
Commons largely represented property owners, manufacturers
and land owners, and the peers themselves were generally
the owners of large property holdings, there were not
the divisions, the political divisions, which were
later to appear when parties emerged with policies
to redistribute wealth.
When Western Australia received its constitution it
was assumed that there would be no need for deadlock
provisions, that they were a group of gentlemen who
would sort out their problems if left to themselves.
The powers of the legislative council remained as the
powers of the House of Lords as a final bulwark
against unduly radical legislation, at a time when
Governors' dispatches in Australia were full of fears
of the rising democratic spirit in the Commons ranks.
In Britain in 1910 it was shown that
constitutional convention did not in fact have the
same - - -
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MR HETHERINGTON (Continuing): - - - have the same
as
statute law, whatever may at times be said to
the contrary, and the House of Lords rejected the
Asquith government1s budget which in fact was
trying to redistribute wealth, and this produced
a constitutional crisis. Then there was an election
which was won by the government and the budget was
passed, but the Asquith government was not content
and it then introduced a parliament bill reducing
the powers of the House of Lords. This was rejected;
yet another election followed after which the
government revealed that the king had promised to
use the only device available to overcome an
obstructive upper house - namely, to create sufficient
Liberal peers to outvote the Tory majority in the
Lords. There are interesting stories of Asquith
preparing a list of 400 ·people who were to be
elevated to the peerage and this frightened the Tory
peers and the House of Lords gave way and the Parliament
Act of 1911 was passed.
Under the Parliament Act of 1911 the powers
of the House of Lords over money bills were reduced to
a suspense in vito of one nonth and ordinary bills
were given the Royal assent if opposed by the Lords
after having been passed three times in the Commons
with two years intervening. In 1948, using the
Parliament Act this was further reduced to the
bill being pased twice by the Commons with a year
intervening between the second reading of the first
bill and the third reading of the second.
An attempt was made to reform the House of
Lords and attempts have been ever si~ce, but in
1917 a conference under Lord Bryce was appointed to
make recommendations on reconstructing the House of
Lords as an elective second chamber with the following
terms of reference: tQ inquire and report (1) as to
the nature and limitations of the legislative powers
to be exercised by a reformed second chamber, (2) as
to the best mode of adjusting differences between the
two houses of parliament, (3) as to the changes which
are desirable in order that a second chamber may be
so constituted as to exercise fairly the functions
appropriate to a second chamber.

The Bryce conference reported in 1918 and found
the following four functions appropriate for the
second chanber, and I wish to quote them because they
have been quoted ad nauseam ever since and very few
people are prepared to take the Bryce criteria and
reject them holus-bolus, although they may not like
some
of them.
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DR THOMSON:
I would just interrupt there to indicate to the
commission that that report is one of the items
mentioned in the bibliography that was tendered and
I would suggest that report is before the commission,
Just for the record I would like to indicate that the
commission has that report and it is before it and
I hope you have it.
MR HETHERINGTON:
If the commission should not have it, I have
a copy that I can let you have.
The four functions appropriate to a second
chamber that the Bryce conference listed were: (1)
that the examination and revision of bills brought
from the House of Commons a function which has become
more needed since on many occasions during the last
30 years the House of Commons has been obliged to
act under special rules limiting debat~ and I
might interpolate that this is now happening in
the Western Australian parliament; (2) theinitiation
of bills dealing with subjects of a comparatively
noncontroversial character which may have an easier
passage through the House of Commons if they have
been fully discussed and put into well considered
shape before being submitted to it; (3) the interposition of so much delay but no more in the passing
of a bill into law as may be needed to enable the
opinion of the nation to be adequate expressed upon
it. This would be especially needed as regards bills
which affect the fundamentals of the constitution
or introduce new principles of - - -
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MR HETHERINGTON (Continuing):
- - new principles
legislation, or which
where on
opinion
the country they appear to be most
equally divided; and (~full and
discussion
of large and important questions, such as foreign
policy, at moments when the House of Commons may
happen to
so much occupied that it cannot find
sufficient time for them; such discussion may often
all
more useful if conducted in an assembly
whose debates and divisions do not involve the
of the executive government" I will add to this
that I think that in a state like Western Australia
there are classes of legislation, particularly on
social questions - I am thinking of the amendments
to the Criminal Code on sexual assault, which the
government is hoping to introduce shortly - which
would, I think, be most appropriately introduced
into a balanced upper house. I am not sure that that
applies at present"
Later, on page S of the report, it says:
nAll precautions that could be
taken ought to be taken to
secure that in a reform".".
(reads) •••• of party motives. n
, although all of Bryce's criteria do not relate
to matters within the terms of reference of this inquiry
and some
them would not be applicable to Western
Australia, .I do think they require careful examination e
They do recognise the fact that an upper house with
powers equal to that of the lower house might suit
the United States of America but are contrary to the
principles of responsible government found in Britain
and Australia. In Britain and Australia, the government
is responsible to the lower house. It cannot be
responsible to both houses.. This view, I would SUbmit,
would be a recipe for instability if it were taken
seriously. The system of responsible government
necessarily and inescapably involves more than the
relations of the two houses of the legislature.
Where the government is responsible to a popularly
lower house whose seats are so distributed as
to allow a party with the majority of the popular
vote to gain a majority of seats in that house - this
does apply in Western Australia - the relationship
of
, the two
and the electorate.
The
are not
electing a number of
representatives at election time who then vote in
parliament, propose legislation and react to proposed
legislation according to their individual consciences.
This may have seemed the right behaviour to Edmund
Burke but I
it
no longer practicable, nor
it happen.
, the
are
choosing which
is to
to put
programme into
l@,e~@d
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and it is making this choice through the medium
of the popularly elected lower house of the
parliament. Even a cursory glance at a modern
parliament will show that the overwhelming majority
of bills introduced are government bills, introduced
by ministers of·the Crown. Legislative initiative
lies with the government. In the lower house the
government can normally expect that its legislation
will be passed with at most minor amendments. This
must necessarily be the case because if significant
legislation is rejected it shows a lack of confidence
in the government which must either resign or go to
the polls. What I wish to stress is that in a bicameral
parliament in a system of responsible government the
relationship of the two houses cannot be considered
in that way, rather it is the relationship of an
executive government through the lower house, which
it controls, with an upper house which can delay or
modify the government's legislative measures if its
powers are based on Lord Bryce's criteria, or which
can block and frustrate the legislative programme
of the government if it has the powers of the Western
Australian legislative council. Furthermore, by
denying it supply, it can even leave the government
without the powers to carryon government - - -
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MR HETHERINGTON (Continuing): - - - carry on
, thus
forcing it to an election. In this case the government
finds itself responsible to two houses, it finds
itself trying to serve two masters. At the same
time, the members of the legislative council, while
forcing the government to an election, do not themselves
have to risk their political necks by facing the
A~~nl~~, so that the government could win the election
to find
facing the same hostile upper house,
capable
ecting supply.
I would submit therefore that an upper house with
equal powers to those of the lower house contradicts
the principles of responsible government. It is
therefore the view of the Australian Labor Party that
the powers of an upper house, however composed,
should be decreased with some kind of mechanism to
overcome serious deadlocks, disagreements, and long
term frustration of a government's legislative
programme and to. enable the popularly elected lower
house to prevail in the long run, after there has
been sufficient time for the views of the public to
make themselves known.
It is also our view that there is a particular
need for such a mechanism while the legislative council
is elected on
present malapportioned boundaries, but
that such a need would remain even if the legislative
council were reformed. Some people argue that the
criteria which.applieg to an hereditary House of
Lords should not apply to a le9islative council
elected by adult franchise. I would suggest that
this argument has no validity because the essential
principle that is common to the House of Lords and
the Western Australian leqislative council is the
conservative principle. The council is so designed
to preserve or protect the established interests of
our society against hasty and ill-considered radical
legislation introduced by the popular house. It is
designed to allow the electorate to have second
thoughts so that the steady will of the electorate
may be known.
Three kinds of
.have been built into
the Western Australian legislative council. The
two - or perhaps it might be regarded as one - are
social and economic- conservatism. From 1893 this was
achieved by a property franchise so that the council
represented property owners; the men, as it was said,
with a stake in the country and whose ownership of
property was
as a sign
morality and
superiority. From 1964, with the introduction of
adult franchise, the council electorates have been
weighted to give the primary
of the state's
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export income ~
farmers, the pastoralists and
miners - a greater number of representatives than
their numbers alone would warrant. This has resulted
in a permanent majority for the conservative parties
in the legislative council - the Labor Party, not
having obtained a majority of seats in the council
since the bicameral system was established in 1890 thus an unreformed council with its present powers
remains a permanent threat to a Labor government
should it decide to follow the precedent of other
upper houses, to ignore convention, and to exercise
its legal powers to the full.
There is a second conservative principle that
also applies. The legislative councillors have a fixed
six-year term, for which in the middle of it we are
duly grateful as we watch the members of the assembly
go to the election, and half the number of councillors
is elected each three years. This is an attempt to
see that a newly elected government - - -
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MR HETHERINGTON (Cont.inuing): - - government. might.
t.wo
can cont.rol
at.
t.he legislat.ive council, so t.hat. at. least. in
first. t.erm a government. of either polit.ical
persuasion might. be checked by t.he legislat.ive
council. It. makes t.he council less democratic in
t.hat. half t.he members will have a st.ale mandat.e
represent.ing t.he view of the elect.orat.es three
years
, but. it. does allow for t.he fact. t.hat
hast.y ill-considered radical -legislat.ion is not.
just. t.he prerogative of a so-called left. wing
government: it can come from a radical right. wing
government., and t.his is not. allowed for in the rest
of t.he constitut.ion. It. is also arguable t.hat. an
upper house wit.h suspensory veto powers only would
be less concerned wit.h partisan stances and more
likely effect.ively t.o carry out. review functions,
asms proved t.he case wit.h t.he House of Lords. The
legislat.ive council, if it. did not have t.he powers
it has now, would need t.o just.ify it.self which it.
could do by developing standing and and legislative
commit.t.ees, as the Aust.ralian senate has done.
Of course, t.his would be more effect.ive where t.here
an elect.oral syst.em which produced a bet.ter b~~~nce .
of parties in t.he council to service such committees
but. I ment.ion t.hat. only in passing t.o suggest. t.hat. a
less powerful house might perform bet.ter as a house
of review. It. is therefore the view of t.he Aust.ralian
Labor Party t.hat an upper house with powers equal to
t.hose of t.he lower house is a negat.ion of responsible
government. in theory and in practice it. can only be
considered not t.o be so if t.here is a certainty t.hat.
it.s powers will not be used. I would suggest that.
the history of t.he relationship of t.he houses in
West.ern Australia
such that. t.here is no certainty
that t.he power will not be used t.o their fullest.
extent. and therefore it is ~esirable t.hat. t.he powers of
t.he legislative council be limited by adequat.e provisions
t.o resolve deadlocks, disagreements and t.he cont.inuous
frustrat.ion of the government.'s legislat.ive programme.
My colleagues will develop t.hat more fully, sir.
MR COMMISSIONER:

Thank you.

Dr Thomson?

DR THOMSON: There are one or two questions, bearing-in mind that
if Mr Hetherington
that he would prefer that
answers come from anot.her witness, I am
to
that course you are, sir?
MR COMMISSIONER:

Yes.

DR THOMSON: Firstly, Mr Hetherington, your submission conceded
in
beginning that responsible government was not
written int.o the West Aust.ralian constitution and
perhaps it is only there by implication. I wonder if
I could perhaps put to you that it
perhaps a
stronger than
- could you just follow me?
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Firstly, if one looks at
46 of the
Constitution Act Amendment Act, which makes
provisions with regard to the powers of the house
in respect of what I would loosely call money bills;
secondly, if one turns to section 43 of the
Constitution Act Amendment Act, that makes provision
for there to be 15 principal executive officers of
government liable to be vacated on political grounds
and no more - I understand that
a provision to
allow members of parliament to hold their seats while
being ministers of the Crown; thirdly, I might just
draw your attention to section 60 of the Interpretation
Act 1984, that indicates:
"Where in a written law the
Governor
authorised or
required to do any •.•. (reads)
the executive council."
I take it from your submission that the executive
council is comprised of those ministers of the Crown,
who also sit in parliament - - -
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DR THOMSON

in

MR HETHERINGTON: Yes, that
correct. In fact, the
council I understand
comprised of all ministers
who have been appointed to it but only those who are
in the
government are called to meetings
the council. Yes, I - DR THOMSON:

Perhaps I could just go on" I am
, my question
long winded and I am just giving you - -

MR HETHERINGTON:
so

All right"

That is fine, I accept what you

DR THOMSON: Thank you" In the
patent of the C~vernors and I am here referring to the first edition of
Fajgenbaum & Hanks, Australian Constitutional Law,
looking at the letters patent for Victoria but I think
they are the same in Western Australia and you
would have the West Australian letters patent, sir clause 6 constitutes an executive council for the
state. My question is, bearing in mind those
provisions, and there may be others, do you think you
could make a stronger case for saying that responsible
government is in fact(written into the constitution?
MR HETHERINGTON: Yes, I think I could"
in by strong implication.

It certainly is written

DR THOMSON: You would not want to press it any further than
that?
MR HETHERINGTON: Just let me say a little more. It says that ministers shall be in parliament and it allows that they
do not hold an office of profit under the crown, and
it says that the Governo~
will act with the advice
and consent of his council, but it does not say that
he will call the person with the majority and act on
his advice in the forming of the council, I think.
I think I am correct in saying that. In other words,
although the implication is very strong it is still
only a strong implication. We do not specifically
write responsible government into the constitution,
although I must say that it is rather difficult to
imagine how our system would function
we did not
have a system
responsible government. It does make
it possible for people to argue - and some people have
argued - that therefore the government perhaps should
responsible to the upper house;
is responsible
to the lower house only by convention. I do not
think that argument can be sustained but it again
not written into the constitution. It is a
convention that the
will sit in the lower
house, but that
only a convention. It would be
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legally possible for a
upper house but it would
to do so.

~..,.• ~;.,

I think, to
in the
difficult for the Treasurer

DR THOMSON: There is a requirement somewhere that at least one
minister of the crown, I think, somewhere sits in the
council.
MR COMMISSIONER:
DR THOMSON:

It is 43(3).

Thank you, sir.

What I am really trying to press you on is that
your submission puts a lot of weight on the conventions
of responsible government.
MR HETHERINGTON:

Yes.

DR THOMSON: And I am trying to elevate those conventions being
mere political conventions. I am trying to suggest to
you that perhaps they are written into the constitution.
MR HETHERINGTON: In one sense I think that is true. The way our
constitution writes the ministers into the parliament
and says that the Governor will act on the advice and
consent - - -
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MR HETHERINGTON (Continuing): - - - advice and consent, this
to my mind does write responsible government in
that by atrong implication
- - but it does not
really spell it out
a way that I think - - It
would be
if it did spell it out because I
think then some of the, what I would regard as, nonsense
that
talked about the constitution would not be
talked and people would not talk so lightly about
equal powers of the legislative council, but they
can turn to the
that there
nothing
specific in the constitution about responsible
government, although what is written into the
constitution makes it impossible to act without a
system of responsible government.
Is that strong
enough for you?
DR THOMSON: Yes. Can I just ask you this:
If you concede
that it
perhaps a little bit stronger than it
was when you started out at the beginning of your'
submission, would you also now say that the strength
that has gained means that those who are acting
within the system should give greater weight to the
notions of responsible government you have been talking
about?
MR HETHERINGTON:

Yes.

DR THOMSON: Secondly, your interesting submission outlining
the British history - MR COMMISSIONER: Before we proceed with that, on the question
of responsible government you say the government
cannot be responsible to both houses.
MR HETHERINGTON:

Yes.

MR COMMISSIONER: Either by implication or by express prov~s~ons
of the Constitution Acts Amendment Act, is not the
government in fact in Western Australia responsible
to both,houses?
MR HETHERINGTON:
It is in fact, if the legislative council
wishes to exercise its full powers and this, I think,
is one of the deficiencies of a constitution which
was drawn up at a time when it was assumed that
the House of Lords would not exercise certain powers
by convention which therefore assumed that only in
the gravest emergency would the legislative council
exercise these powers and
too would not exercise
them by convention. This
proved incorrect in some
of the states.
I have not got the details but my
colleagues have. So I think that the way the
constitution is written
the powers given to
the legislative council'makes it possible
it
to be argued that the government is responsible to
both houses and this
in fact not responsible government by definition. It is something else.
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I find that a bit difficult to follow.
You can see that at the time the ConstitutionActs
Amendment Act was enacted, because of certain
conventions which were expected to be followed,
there was no great problem in writing into the
Constitution Act and the Constitution Acts Amendment
Act a requirement that the government should be
responsible to both houses. You see, the conventions
then would have been strong enough to have ensured
that it is only responsible to one house.

CO~lISSIONER:

MR HETHERINGTON: What I am saying is that all the theory of
responsible government, as annunciated by British
legislators and experts on the constitution,
suggests that responsible government means - - -
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MR HETHERINGTON (Continuing): - - - responsible government
means responsibility to one house, and responsibility
means that you stay in office only so rong as you have
the confidence
that house, but also that you come
into office when you get the confidence of that
house. A Prime Minister
appointed after an election
when he controls a majority in the lower house, and
the lower house votes him out of office he must
That
nub
responsible government.
the legislative council
a vote of no
confidence or rejects important government legislation
they do not have to resign because they are not
responsible to that house, and yet if the council then
takes the next step and rejects supply they force a
de facto responsibility which I would argue is against
the spirit and the principle of the system although it
has been written in by law.
MR COMMISSIONER:

But which is in contained in the constitution.

MR HETHERINGTON:

It is in the constitution.

I mean, legally the

MR COMMISSIONER: Are we going to take up the question of supply
while we are dealing with Mr Hetherington?
DR THOMSON: We may do so, sir. I was, perhaps in a long winded
way, going to get to your question, if I can draw some
things out of it and put them to Mr Hetherington.
I might just say, sir, that the background to the
suggestions I am putting to Mr Hetherington have been
put in the Commonwealth sphere by, say, Professor
Winterton in his book, his recent book.
I would like to just take you to your outline
of the British history and particularly to the power of
the Commons. Would you suggest, or are you suggesting,
that what perhaps can be drawn from that history is
that that is the background against which the Western
Australian constitution two principle Acts, the
Constitution Act and the Constitution Acts Amendment
Act, should be interpreted? You would not interpret them
in a vacuum, so to speak, would you?
true. I would go
MR COMMISSIONER: No, no, I think that
further and I would say that the western Australian
constitution was an Act of the imperial parliament
interpreted to have been so.
and therefore it must
DR THOMSON: Would you agree with me that the Western Australian
constitution was enacted by being a schedule to the
British Parliaments Act of 1890, and would you agree
with me also that that Constitution Act and the
Constitution
Amendment Act have
subsequently
amended a number
times?
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MR HETHERINGTON:

Yes.

DR THOMSON:
Would you agree with me that section 46 of the
Constitution Act, which deals with money bills, has
been amended after 1911? In fact, I think it was
amended in 1921, in 1950 and in 1977.
MR HETHERINGTON:

I will accept what you say.

DR THOMSON: Do you agree that the Constitution Acts are not
to be interpreted strictly literally, in a vacuum?
Would you agree with the suggestion that perhaps one
does not stop looking at the British background to
interpret the constitution of 1980; that is the
relevant historical data that one might take into
account, interpreting the document, are events
occurring after 1890?
MR HETHERINGTON:
DR THOMSON:

Yes, I would agree with that.

That would also include events after 1911.

MR HETHERINGTON:

Yes.

DR THOMSON: And therefore you would say that those events
include the development of notions of responsible
government.
~m

HETHERINGTON:

Yes.

DR THOMSON: And one of those notions - just going back to your
question, sir - was that it is to the lower house
and not the upper house that the government, the
executive, is responsible?
MR HETHERINGTON:

Yes.

DR THOMSON: And so, if I go back to my first question, that
would also be one of the very strong implications
that should be drawn from interpreting the constitution?
MR HETHERINGTON:

Yes v I would think so, because it would seem
to me that what people were arguing theoretically in
1890 in Britain was then proven to be not correct
as far as the use of powers were concerned - - -
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MR HETHERINGTON (Continuing): - - - were concerned, so that
with the Parliament Act and subsequent Acts, they
enacted into legislation what had been thought
to be the conventions and therefore although I do
not say that we should necessarily follow what the
British have done I think that we have to take note
what they have done in interpreting what - DR THOMSON: As I pointed out, the provisions in section 46
dealing with money bills were interpreted after 1911
and you would read them, would you agree, bearing
in mind the events of 1911 and other reports and
events that occurred after that; that is you could
interpret, when you are looking at section 46, 1911
and events thereafter - - you would say in considering
whether or not one or other house has a certain
power and you are looking at it, to lead you to a
particular conclusion you would submit that you must
have regard to - and it would be relevant to have
regard to - events of 1911 and thereafter?
MR

HETHERINGTON:

Yes.

DR THOMSON: I will just take you to where you did mention and
elaborated on the united Kingdom parliamentary Act
of 1911 - you classified the situation with regard to
money bills as a suspensory veto - and general bills
a one year elapsing period - MR

HETHERINGTON:

Two years.

DR THOMSON: Two years, thank you. In 1983 did the present
government introduce a bill into parliament embodying
that type of situation?
MR

HETHERINGTON:

Yes.

DR THOMSON: I think it might have been the Acts Amendment
Parliament Bill 1983. Would it be true to say that
Lord Bryce - I think it was, whom you referred to is a fairly eminent constitutional authority?
MR

HETHERINGTON:

Yes.

DR THOMSON: He wrote a book, did he not, about the American
constitution?
MR HETHERINGTON:

Yes.

DR THOMSON: That book is
influential in the drafting
the Australian constitution. Would you consider
Bryce principles, which you have run through, have
gained acceptance - at least at a federal level - they
have been endorsed, or looked at at least in drafting
the constitution?
MR HETHERINGTON:
AW

I think they were
at, yes. At the
, the people drawing up the F eu.eJ;;c::l..l.
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Constitution Act had
problem that they
wanted a strong senate on the American model and
tried to graft it on to the British system
responsible government. It was said by two people,
one of them being Winthrop Hackett here, I think,
that either responsible government will kill federation
or federation in the manner in which we want it, or
words to that effect, will kill responsible government.
DR THOMSON: Can I just interpose?
1911, did it not?
MR HETHERINGTON:

That all took

before

Yes7 that did indeed.

DR THOMSON: The Bryce principles, from which you are quoting,
sUbsequent to the Australian constitution - - what I
am really trying to say to you is that Bryce is an
eminent authority who has been paid regard to by the
founding fathers of this country.
MR

HETHERINGTON:

Yes; I think that is true.

MR

COMMISSIONER: Yes, because the Bryce letter that has been
referred to, I think, was 1918.

DR THOMSON: Thank you, sir. I was just .really trying to
establish Lord Bryce's credentials, that is all.
MR HETHERINGTON: Yes; well, Lord Bryce was well known. The
whole question had been under debate for some time
because there were arguments towards the end of
the 19th century and the beginning of the 20th century
as to what responsible government really did mean.
Some people, I think, argued that there was not
such an animal. Bryce is most important there and
his influence had been felt and of course that was
one of the reasons why he was·appointed to head the
conference.
DR THOMSON:

That was a deyelopment after 19l1?

MR HETHERINGTON:

That is correct, yes.

MR COMMISSIONER: Nothing in fact came of the Bryce report and
the Bryce report - or Bryce letter if you like - was
concerned rather with what the constitution of the
new law to the upper house should be - - -

AW

195

R. HETHERINGTON

7.12.84

405
MR COMMISSIONER (Continuing): - - - should be.
MR HETHERINGTON: Yes.
MR COMMISSIONER:

In

that was not proceeded with.

MR HETHERINGTON: Nothing happened at all, no.
It
very
difficult to change the House of Lords. So really
the only important part of the Bryce letter has
been his four principles which are not beyond
challenge, of course, but have been very influential
subsequently.
DR THOMSON: If I could just interpose on that, sir - Mr
Hetherington indicated that events after 1911 might
be taken into account in interpreting the Western
Australian constitution. Whether or not that
report was taken into account in the English situation,
it may have been taken into account in amendments
to section 46, as I take it Mr Hetherington is
submitting that at least that report would be
relevant in interpreting section 46.
I think that
is where we got to. Why I wanted to establish
Bryce's background is that at pages 13 and 14 of
the joint submission, those principles are in fact
adopted and it is upon those three fundamental
principles that the joint submission bases its
proposals for deadlock resolution mechanisms.
MR HETHERINGTON:

Yes.

DR THOMSON:
I take you to the part of your s~mission towards
the end where you indicated that people at an election
are electing an executive or a government to put
and pass a legislative programme. Let us for the
moment suppose the situation is that there is a one
vote one value system for both houses of parliament.
Would it be possible - and I take it it would be
legally possible - politically or practically possible,
for the electors to split their ticket when they
vote for the assembly and the council? By that I
mean to vote for one particular party for the
assembly and one for the council.
MR HETHERINGTON: It would be possible. It certainly does
happen in the United States. I think it does
happen in elections here.
I do not think there is
any great evidence that it happens a great deal here
but certainly it would be possible.
DR THOMSON: If they so split their vote, bearing in mind
one vote one value - and that
my hypothesis - would
then be possible for the upper house to have
a different majority than the lower house?
RK
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MR HETHERINGTON:

Yes, it would.

DR THOMSON:
In your view, I take it, highly unlikely,. though
possible.
MR HETHERINGTON: Possible, yes. You are assuming here that
all members of both houses are coming up for election,
are you, in this hypothetical situation?
DR THOMSON: Let us take that further, thank you - yes.
That, if I might interpose, it_has been suggested to
the commission, might happen if all members in the
council resigned under section 9, if for some reason
they decided to all resign. You could get that
possibility within the present situation. Let us
put that aside for the moment.
If that situation
occurred and you had a different majority in both
houses and there was a disagreement between the
houses on a particular bill, would you still want
to have a mechanism resolving deadlocks or disagreements?
MR HETHERINGTON: I would not want to have this constituted in
that way. As a matter of fact I have debated this
within the councils of my own party and I have
said that it is essential to have an upper house
with the conservative principle built in that you
elect half each three years - - -
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MR HETHERINGTON (Continuing): - - - each three years because I
think that is a valuable thing to do, so that you cannot
have this mythical beast, two houses elected on one vote
one value at the same time with different majorities.
Of course it could happen, and it could happen if you
had one house elected on single member constituencies
and one on proportional representation. With nobody
splitting their votes you could get different results
depending on how the lower house was distributed or
what the quota was in the upper house. There are
all sorts of ways you can get different results.
DR THOMSON: But if you had one vote one value for the upper house,
regardless of whether you had half coming out of one
which controlled
MR HETHERINGTON:

Yes.

DR THOMSON: If you had that situation and you had a disagreement
between the two houses would you want a deadlock
. resolving provision?
.
MR HETHERINGTON:· If you 'had half coming out each time, yes,
because as I hav~ argued one half would be a stale
mandate. I WOuld also argue that this is desirable
because you can get a government swept in on some
popular issue on the spur of the moment, people
might want to change their minds and, therefore, if
you have a one vote one value house but only half
elected each time you have then some check, but always
I take the point of view of - - I have forgotten his
name but he is a well known conservative in the South
Australian legislative council. He said that the
job just relates to the steady will of the people.
Now, how long it has to be steady differs from person
to person. I think if it stays steady for 12 months
it might do.
DR THOMSON: So you would want some resolving provision, even
if there was a one vote one value system in both
houses?
MR HETHERINGTON:

Yes.

MR COMMISSIONER: Irrespective of the composition of the houses,
there should be some provision resolving a deadlock?
MR HETHERINGTON: Yes, but I would also argue that the upper house
has to
an upper house designed with the conservative
principle built into it in some way_
you had two
houses, both elected what I call democratically,
simultaneously I think that would bring us into very
grave dilemmas and would also get rid of the slightly
conservative principle which I think is desirable in
the constitution.
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MR COMMISSIONER: What you are in fact suggesting
exclusion
from the upper
MR

HETH~RINGTON:

the

No, you cannot exclude parties from the upper

house.
MR COMMISSIONER: Then how are you going to get this upper house
of yours? How would you propose to get it?
MR HETHERINGTON: How I would propose to get it, if I had my
way, which happens to be the Labor Party policy but
I helped to write it, is to elect half the members
each three years on a system of proportional
representation. Oddly enough, this would probably
not give any government a clear majority in the upper
house. It would probably give the minor parties the
balance of power.
MR COMMISSIONER: Yes, the balance of power situation in which
one or two or three members may - MR HETHERINGTON: Yes, which would make the house a partisan
house, or a party house but less of a partisan house,
if I may put it that way_
DR THOMSON: If we now take the situation that some people would
say prevails today, there is not one vote one value in
the upper house, would you want a different type of
mechanism to resolve - that is, if you had the one vote
one value you might say, "I want a joint sitting
mechanism." If you had what some people say is the
present system you might say you want a UK situation
where ultimately the assembly just prevails.
MR HETHERINGTON: I would be happy to have the one system for
both circumstances. I believe that if you have two
houses and if you retain the system of responsible
government you will have to decide which house
elected by which method is going to be the house
to which the government is responsible, the house that
forms the government, and this must be the house that
prevails. Otherwise, the will of the electors who
have formed the government is being ignored, so I
want the same method.
DR THOMSON: If that is so, can I put to you that the question
of electoral legislation is not relevant to - - -
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DR THOMSON (Continuing):
- - not relevant to this commission.
Regardless of your electoral situation you can still
have a provision resolving deadlocks or disagreements
separately?
MR HETHERINGTON:

Yes.

I

not assumed that the terms of

DR THOMSON: No~ I am not assuming either but I just wondered
if the two were not connected and you seemed to
indicate the mechanism that one might have to resolve
a deadlock is independent - it is a separate question from your electoral situation?
MR HETHERINGTON:

Yes.

DR THOMSON: I will take you to very near the end
submission. You indicated that in your
council would need to justify itself by
committees as the senate has done. The
you made was that a less powerful house
perform its function review.
MR HETHERINGTON:

of your
view a reformed
developing
point I think
would better

Yes.

DR THOMSON: I will put to you that the senate over the last
several years has developed a committee system and
committees are becoming more powerful, as I understand,
but in fact the senate has not been reformed in the
sense that there has been no amendment to the federal
constitution; that is it has developed a better review
function but without reform of its powers with regard
to money bills and other bills.
MR HETHERINGTON: Yes, that is true. I am of the opinion that
the senate would do better if its powers were reduced.
DR THOMSON:

What do you mean "better ll

-

-

MR HETHERINGTON: It would do even better and certainly I think,
although it is not really relevant to the terms of
eren.ce, in this state the legislative council would
perform much better if there was some kind of electoral
reform because at present, as far as the Australian
Labor
is concerned, we find it difficult to
committees. There are only 10 of us, outside
the ministry and it keeps us reasonably.busy.
DR THOMSON:

How many

are there at

moment?

MR HETHERINGTON:
from the standing
committee - only one standing committee,
that
the standing committee on government agencies.
DR THOMSON:
AW

Of which you are a member?
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MR HETHERINGTON: Of which I am a member,
I might say,
if I may, that has
numbers of both political
and
doing some very valuable work.
DR THOMSON:

In a bi-partisan way, you would suggest.

MR HETHERINGTON:

In a bi-partisan way, yes.

DR THOMSON: I would like to pursue two areas which Mr
Hetherington did not touch upon in his sUbmission;
that is raising some matters about money bills and
secondly some matters about conierence of managers.
I have no further questions to put an his submission.
I was wondering if you wanted to take any other
matters up?
MR COMMISSIONER: I think we should give Mr Hetherington the
opportunity and if he would prefer to leave it to
one of the others, so be it.
MR HETHERINGTON: As I am a member of the legislative council,
I am prepared to listen to the question then if I
may decline ~racefully if it seems
DR THOMSON: It was in relation really to his practical
experience I was hoping to ask him - as a member of
the council and as a member of parliament.
MR COMMISSIONER:

Yes.

DR THOMSON: Firstly, I will just deal with the first one as
to money bills, that is section 46(6). I will just
show you that section. Has there, to your knowledge,
ever been a question raised in the house that
any particular bill which was introduced to appropriate
revenue or money for the ordinary annual service of
government contained something which was not an
appropriation for the ordinary annual services of .
government?
MR HETHERINGTON: I do not know but it certainly has not been
done in my hearing.
DR THOMSON: If that is the case, do you know of any generally
accepted definition - do parliamentarians work on
any generally accepted understanding of what are
ordinary annual services of government - - -
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DR THOMSON (Continuing): - - - government and what should
or should not
in those rules.
MR HETHERINGTON: I do not think we give it very much thought
at all. I think it is usually accepted that
the habit of governments in Western Australia is
to behave properly in this area and we more or less
take it on the nod. As a matter of fact, if I may
say so, the supply and appropriatiation bills
are
sed through our house with great rapidity
and with very little scrutiny.
DR THOMSON: You have ,said "our house."
the council, is it?

I take it that is

MR HETHERINGTON: That is the council. Some people do not
scrutinise it, of course, because they think it is
improper to look at a money bill.
DR THOMSON: Onthat point, does the council get much
information about these bills or is all the information
really in the assembly?
MR HETHERINGTON: Well, we get information, we get the copies
and as a.matter of fact we get all the budgetpapers
and the Premier's budget speech which is then
debated in our house. We have a motion , that the
house does take note of the budget papers which is,
in fact, normally an excuse to talk about anything
you like, as most supply bills are. I have on occasion,
when I'have been leading for the opposition,' actually
discuss~d the budget in that debate and scrutinised
some of the aspects of the budgetary proposals
the then Premier, Sir Charles Court.
MR COMMISSIONER:

You get copies of the estimates.

MR HETHERINGTON: Yes. We get everything the lower house
gets and we are quite fully informed.
MR COMMISSIONER: I have one final question. Bearing in mind
what you have said, your experience as a member of
the council, I would take it from what you have said
that it has never been suggested that a way of
perhaps deferring such a bill, rejecting such a bill,
is on the technical argument that the bill contained
something other than the ordinary services of
government?
MR HETHERINGTON: No. If it has happened, and I am not saying
that it has not happened since I have been a member,
it certainly has not happened in my hearing and I
usually listen to those arguments with great interest.
As
as I know nothing of that sort has happened
at all.
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DR THOMSON: I did not want to draw any more on Mr Hetherington's
experience in relation to money bills.
MR COMMISSIONER: What about Mr Hetherington's views on
sub-section (9) of the same section?
DR THOMSON:

Of the same section, section 46, sub-section (9).

MR COMMISSIONER: If you have no views on it, Mr Hetherington
You see, it has been suggested that somehow the
council sees sub-section (9) as increasing its
powers.
MR

Yes. I remember when this sub-section was
introduced and the then leader of the opposition
said to me, "This is a device to allow the
government to increase the powers of the council and
decrease the work in the other house by allowing
bills to be introduced in the council which otherwise
would not have been introduced." I think that
the sub-section is dubious and it opens all sorts
of possibilities that you can do things under the
lap and get away with them but I would rather not
see it in the constitution. I do not care for subsection (9), although as far as I know it has
not been misused. I think it was, as is so often
the case, thrown into the constitution for administrative
and legislative convenience without any full
examination of the implications.

HETHE~INGTCN:

DR THOMSON: I will just take up the second matter, the matter
of conference of managers. I wonder if you have
ever attended a conference of managers.
MR HETHERINGTON: No. Since I have been in parliament there
has not been one. I do not think there has - - There
was one when I was away. I have it here - I was
absent. So anything I have heard about a conference
of managers is pure hearsay, unfortunately; I would
like to try one to see what happens.
MR COMMISSIONER: But you would regard a conference of managers
as one means of trying to at least resolve a
difference.
MR HETHERINGTON: Yes. I believe it is just possible
that occasionally it might work and I think it has
worked in the past from what I have heard. It is not
a way if it is a matter of high principle and the
upper house is being intransigent or the lower house
is being intransigent - whichever way you look at
it. There are some issues - - -
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MR HETHERINGTON (Continuing): - - - some issues, and I think of
amendments to the industrial relations bill, which
they had been persisted in by the opposition could
never have been resolved by a conference of managers
because they were in fact, as
as the government
was concerned, matters of high principle. Sometimes
you cannot compromise.
DR THOMSON: The conference of managers
to the orders of both houses.
MR HETHERINGTON:

established

pursuan~

Yes.

DR THOMSON: It has been submitted to the commission that there
should be a change to those rules in the respect that
the conference should no longer require a unanimous
decision but a majority decision. I do not want to
ask you on the merits of that proposal but as a member
of the legislative council would you take the view
that a recommendation from this commission - if the
commission is so minded to make such a recommendation
and adopt that proposal - would be a recommendation
dealing with matters internal to the parliament or
would impinge upon the _..

.,:~~.;

MR HETHERINGTON: Well, I have no doubt that it would be a
recommendation on matters internal to the parliament.
The commission might well express an opinion, it would
only be an opinion and a suggestion that parliament
might make in a certain way, and I believe anyone is
entitled to do that. What then happened would be
entirely up to the parliament.
DR THOMSON: As a member of the council you would not see that
as an intrusion - such a recommendation, if it was
to be made, and I am not suggesting at all that it
will be but if it was to be made you would not suggest
that that was an intrusion - into the internal
proceedings of parliament, of the council?
MR HETHERINGTON: It is my view - and let me make it quite clear
that this is my personal view and certainly not the
view of the president - DR THOMSON: I was just asking on this one matter of ultimate
rules, that
all.
MR HETHERINGTON: My view is that it is competent for anybody,
including this commission, to make any suggestions.
A recommendation
, after all, only a recommendation.
It has no force other than being a recommendation, and
if anybody makes to me a suggestion that we may improve
our parliament in a certain way I am certainly only
too happy to listen to it. I mayor may not agree
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with it, but I can see nothing improper in that,
although what happens of course
an internal matter
and it is not justiciable and the commission cannot
force us to do anything. I cannot see why some people
cry privilege where mere recommendations are made,
no matter how weighty, and I am quite sure that any
recommendations that come out of this commission will
be weighty recommendations to be seriously considered,
as Lord Bryce's were, but they still were not carried
out.
DR THOMSON:

Thank you.

I think I have tried Mr Hetherington's patience
for long enough. I have no further questions'. I would
indicate that, if you like, perhaps he could come back
again to elaborate on any other matters.
MR COMMISSIONER: Is there anything further you would like to say
at this stage, Mr Hetherington?
MR HETHERINGTON: I do not think so, Professor Edwards. I think
I have said most of what I wanted to say, or all that
I can think of that I wanted to say. The other things
that normally I would add are going to be added much
more ably by my two colleagues.
MR COMMISSIONER:

Thank you.

WITNESS WITHDREW
PHILLIP JAMES VINCENT:
DR THOMSON:

would you tell us your full name?

MR VINCENT:

Yes, my full name is Phillip James Vincent.

DR THOMSON:

And your address?

MR VINCENT:

It is 41 Scott Road, Kelmscott.

DR THOMSON:

And your occupation?

MR VINCENT:

I am a barrister and solicitor.

DR THOMSON: I understand you attained formal qualifications
from the University of Western Australia.
MR VINCENT:

Yes, a Bachelor of Arts and a Bachelor of Law.

DR THOMSON: I understand also that you are a member of the
Australian Labor Party, the West Australian branch.
MR VINCENT:

That is so.

DR THOMSON: And that you are also a
Australian ALP state executive.
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MR VINCENT: That is right,
, and I am a member of 'the standing
committee on electoral
the Australian Labor
Party in
DR THOMSON: And I understand you have taken an active interest
in politics - - -
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DR THOMSON (Continuing): MR VINCENT:

- politics for

Yes,! have.

DR THOMSON: I wonder if you would address the commission at
your convenience on the first term of the commission's
terms of reference?
MR VINCENT: Yes. Mr Commissioner, my remarks today are
addressed, in fact, to the first term of reference:
that is as to whether there should be a mechanism
for resolving parliamentary deadlocks in this state.
MR COMMISSIONER: Do you accept that there is at this stage in
existence a means of resolving differences?
MR VINCENT: There is set out in the standing orders a means
towards conciliation between the two houses but the
jurisdiction for making those standing orders is
contained, I think, if my memory serves me right,
in section 34 of the Constitution Acts Amendment Ac.t,
of the constitution. That merely provides that the
council and the assembly can adopt standing orders
for the purpose of corresponding and communicating
with each other.! would suggest that that is merely
a provision for- conciliation. I note that the terms
of reference talk about providing a law as well as a
mechanism and I would also suggest that the standing
orders are not laws as such.
DR THOMSON: Can I just draw your attention, Mr Vincent, to
the last few words of section 34 "shall become binding
and of force l l ?
MR VINCENT: Yes. I note those words but the standing orders
themselves have, in a sense, abrogated the nature of
their standing orders even although they would have
had perhaps the ability to make binding orders and
I would refer to standing order 2 of the legislative
council's standing orders and it says there:
"They will in no way restrict
or prejudice the method in
which the council may exercise
and uphold its powers, privileges
and immunities"
and indeed I understand - although I have not had the'
benefit of actually sitting in parliament, perhaps
unfortunately, as Mr Hetherington has - that they can
suspend standing orders - MR COMMISSIONER: What status do you think they do have?
would you describe them?

How

MR VINCENT: I would describe them as merely provisions, convenient
provisions, to
the house in ordering its affairs
and in communication but
does not seem to have
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to a.
, going
a. definition of
of

here - which

"Written law means all acts
the time being in force and all
sUbsidiary legislation for the
time being in forceR.
One might
"ls that sUbsidiary legislation, sUbsidiary
to the Constitution Act?"
MR COMMISSIONER: I do not know if it is worth pursuing this
but the Interpretation Act from which you are reading
was enacted in 1984; this definition of written law
was for the first time introduced in 1984. To what
extent is it retrospective - - are we going to go on
to
things? Should we go on to them?
MR VINCENT: I simply was answering your question, sir, as to
what status it had. I would submit that it is not
a law, first, and I accept, with respect, what you
have said about the improbably retroactive effect
of the Interpretation Act but I would also say that
sUbsidiary legislation here says that it has to have
legislativ~ effect, which seems to indicate a binding
effect and the standing orders are clearly themselves
not binding on the council so I would suggest it
certainly is not a law, although perhaps a useful
advisory apparatus for conciliation and only
conciliation between the houses.
- MR COMMISSIONER:

Do you want to pursue that at all?

DR THOMSON: Just two points, sir. If I can just put to Mr
Vincent what I understand is his proposition. His
pro~sition is that section 34 empowers the council
and the assembly - - -
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DR THOMSON (Continuing): - - - and the assembly to make standing
.
orders. The reference in section 34 says that those
orders shall become binding and of force. It does
not make those orders a law within the meaning of
word "law" as he would interpret it in the commission's
terms of reference.
MR COMMISSIONER:
MR VINCENT:

That is as I understand it.

That is my submission, yes.

DR THOMSON: And I understand he reaches that conclusion at
least on one ground - perhaps on two, if I can put
them both: One relying on the Interpretation Act
and, secondly, relying on the fact that those
orders can be suspended from time to time and are
in fact suspended. I just draw the commission's
attention in that regard - I do not think it is
exactly analogous - to the prohibition in the bill of
rights of 1688, section 1, dealing with the
suspended power, and I quote it:
"That the pretended power of suspending
of all laws or the execution of laws by
regal authority without the consent of
parliament is illegal."
I appreciate that is an executive suspending power
but I put to Mr Vincent that the analogy is there to
be drawn tha~ because it is not a law, you cannot
do that with laws under the bill of rights of the
executive; his analogy is,· because the parliament does
that with- the standing orders therefore it is not a
law within the terms of reference. That is the second
ground.
MR VINCENT: Yes, I take your point. I cannot admit to having
gone into this question to any greater degree of
depth than I have enunciated.
MR COMMISSIONER:

Is it of great consequence to your submission?

MR VINCENT: It is not of great consequence to my submission.
It is present there; we would be suggesting to you,
sir, that the answer to the first term of reference
should be in the affirmative, that there should be a
law. In saying that, of course, we are saying that
this does not come up to the standard of a law as such.
I do not know that it
the matter too much further.
DR THOMSON: Can I just press him a little bit on that, if I may
with your indulgence?
MR COMMISSIONER:
RB
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DR THOMSON: I
it Mr Vincent
saying more than that. He
is saying that you answer the first term of
in the affirmative because there is no other means
provided by law, so whether or not the'procedure
which
there, which in his view is not by law that is, a good procedure or a bad procedure - - Is it
his submission that in fact he answers "Yes" because
there
no other procedure provided by law?
MR VINCENT: Yes, I would agree with that, the comment that
was put to me by counsel.
DR THOMSON: So he can disregard
, the total relevance of
the standing orders to the terms of the commission's
reference? That is not a barrier to him answering
"Yes" to the first question? He is not confronted
with the answer, "There is already a provision" and
he does not need to say, "Well, there is a provision,
it is a bad provision. I do not agree with that
provision. I think this is a better provision", he can
answer "Yes" because in his view there is no means
at present within the commission's terms of reference
particularly focussing on the word "law" to resolve
deadlocks or disagreements.
MR COMMISSIONER:
DR THOMSON:

I am not sure that

I am asking you has he gone that far?

MR VINCENT: Yes, I would say that there is an advisory standing
order to attempt conciliation provided in standing
orders
It does not have the force and effect of law
and the reason that we would be suggesting the answer
to the first term of reference should be in-the
affirmative is, amongst others, that a mode of
deadlock resolution should have the force of law and
so therefore "Yes" is the correct answer - - 0'
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MR VINCENT (Continuing): - - - answer.
MR COMMISSIONER: I think that makes me ask a further question.
If in fact your assumption that
is not a law
wrong, would you still persist with your
submission?
MR VINCENT: We would persist with the subm~ssion and say
the means are inadequate and therefore there should
be more and better laws.
MR COMMISSIONER: So your submission is whether or not it
is a law there is still scope for laws for
resolutions of deadlocks.
MR VINCENT:

Certainly.

DR THOMSON:
Yes, he would then move to the second term of
reference.
MR COMMISSIONER:

Yes.

DR THOMSON: But I take it that because he has got to
concentrate on the first term of reference that his
answer and his submission will be premised on the
fact that the standing orders are not law and
therefore he does not need to address that question
and concede it and move on to the second term of
reference.
MR COI1MISSIONER: Let us hear what Mr Vincent has to say and
pursue'the question again further if it arises.
MR VINCENT:
I would say this:
If you took the view that
the standing orders were laws, my comments would
be equaliy relevant to the second term of reference
as they are to the first.
DR THOMSON:
I will listen to Mr Vincent's comments with much
interest.
MR VINCENT:
Sir, the termltleadloc~' I have put and I would seek
to suggest in this context means disagreement between
the houses of the parliament as a result of which
no satisfactory resolution entailing the enactment
of legislation is forthcoming.
In that regard one
can look at the Oxford Dictionary and find the
words, llstandstill ll or "lack of progress" featuring.
Our submission, which is before you, is that the
history of the legislative programmes in this state,
particularly where there is a different political
majority in the respective houses, indicates that
such a mechanism to resolve deadlocks is indeed
necessary_ with regard to the record of respective
periods of legislative initiatives I would
RK
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respectfully re
you to pages 1 to 6 of the
written submission which outlines those in some
detail.
Just elaborating on those pages of the submission
to some extent, for 11 out of the last 31 years
there has been a Labor majority in the legislative
assembly. There has never been a Labor majority
in the legislative council during that period. In
those 11 years 47 bills have been rejected and
in contrast, during the 23 years of non-Labor government
only one bill
ever been rejected.
If you look at the period of 1953 through to
1959, which is an initial period of Labor government,
20 bills were defeated outright, 12 bills were
effectively rejected by means such as (a) discharging
the bill from- the notice paper, (b) amending the
bill to a form which was unacceptable to the assembly,
(c) removing the chairman at the committee stage
and (d) adjourning the debate to a day when council
would be unavailable to give it consideration, and
one interesting example is a b~ll which was adjourned
to the 25th of December, a day which was obviously
not one for great legislative programmes.
In the days of the Tonkin government, between
1971 and 1974, 20 bills were defeated outright - - -
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MR VINCENT (Continuing): - - - defeated outright and in appendix
.A to the submission these are outlined further.
Appendix A comes on page 22 and you can see the number
of bills there which were rejected - - 21; I think I
said 20. On page 3 of the submission there is, in
fact, quite a comprehensive list of some of them, some
19 of them.
MR COMMISSIONER: Dr Thomson, have these particulars been checked
against the particulars that we have?
DR THOMSON: In a general sense they have. In compiling the
particulars in the papers that have been submitted
to the commission for various submissions and other works
and other books which have been taken in compiling
the list, when we get down to more details, such as
whether the bills or government billscr private members
bill~-- we have not at this stage been able to descend
into that type of detail and there are some discrepancies
between the various submissions and the commission's
figures - - the paper that has beerr ~endered. We
realise that and that is why we have SUbmitted the
paper as a preliminary document hoping that we can,
to the extent possible, reconcile and come up with
some agreed figure or some figure that is fairly
accurate.
MR VINCENT: Yes, sir. The course of legislative history is
notoriously difficult to always get accurate and I
would respectfully invite the commission to have that
sort of detailed analysis if you have the resources
at your disposal.
MR COMMISSIONER: At this stage, your submission does not
depend on that degree of detail?
MR VINCENT: No. We would be talking in terms of the general
rather than the particular.
DR THOMSON: We would hope, on our part, that if Mr Vincent
and his colleagues can correct our figures, we would
. be delighted to hear that - not necessarily today,
but at some time.
MR VINCENT: Yes, sir. Apart from the bills which were rejected
outright in that Tonkin government, on page 4 of the
submission there is a list of six bills which were
amended so drastically by the legislative council as
to pervert the legislative intent of the first
chamber. Those amendments were simply unacceptable
and failed.
Appendix A, as I indicated, on page 22
also reveals that even in the first 20 months of the
Burke Labor government, some five bills have been
rejected. This is, in our submission, a long way from
the one
ection over 23 years of non-Labor government.
MR COMMISSIONER:
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DR THOMSON: Perhaps I think the difference in the figures may
be - - my understanding
that in the paper which
was tendered to the commission, something like 40 to
SO bills were
ected during the Hawke period of
government, according to the paper that the commission
tendered. What I think Mr Vincent is doing is
concentrating on the major government legislative
proposals when he is extracting this figure of 20,
for instance, and I ask him if that is really what
he is talking about - major government bills - - -
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DR THOMSON (Continuing):

- goyernment bills.

MR VINCENT:
Yes.
These are certainly major government bills
and, as I indicated, there may very well be others
which are not mentioned here due to differences
in approach.
DR THOMSON:
And due to your submission perhaps, I put it to
you, wanting to highlight particular areas and
matters not
MR VINCENT:
That has certainly been a major thrust of this
submission - to highlight the matters of real
concern, but this general history, as I have
indicated, does disclose a course of unrelenting
obstructionism to Labor governments of the day
during those years by the legislative council,
compared with the apparent ease with which bills
pet forward by a Liberal government have been
treated.
Many of the bills which were rejected during
the period of Labor governments have comprised
major planks of ALP policy and it is worth probably
just talking about some of them. The Rents and
Tenancies Emergency Provisions Act amendment bill:
the Hawke government, the state Hawke government that
is, had a clear mandate to take action on rents
and this is a good example of a proposal that had
received endorsement from the community which showed
clearly that it wanted rent control.
It was'
defeated in the legislative council even although
parliament was reconvened in February of 1954especially to deal with the matter.
A second
example of a major policy bill of a Labor government
being defeated is the local government bill. Again
the Hawke government had a clear mandate to introduce
the adult franchise with regard to local government
and the adult franchise provisions of the bill
were actually agreed to by the legislative council
as well as by the legislative assembly but the
bill was objected to by a representative of the
upper house at the conference of manaqers stage
because it went to the conference of managers over
other provisions and by virtue of the wording of
the standing orders - and I will revert to those
if I may later - this one manager was able to
defeat the entire bill, including the adult franchise
provisions which in fact had gained acceptance
of both houses.
That does indicate a peculiar
way the conference of managers operates.
The third major plank which I wish to talk
about briefly is the electoral reform adult franchise
bills relating to adult franchise of the legislative
council. This was a proposal which first
RK
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received its mandate at the 1953 general election
and was reintroduced consistently by the
government over a period of time. It received
further indication of electorate endorsement in
the 1954 legislative council elections when the
number of Labor MLCs rose by four, from 9 to 13.
The move, however, was rejected by the council
under Labor governments but was passed a decade
later by the council when there was a non-Labor
majority in the assembly.
Finally, another bill of major ALP policy
was the extension of the SGIO franchise and
this received a mandate in 1953 and again in
1956. It was a very prominent feature in the Labor
election campaigns - - -
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VINCENT (Continuing): - - - election campaigns at the time.
It was defeated by the legislative council under the
Tonkin Labor government in the 1970s, however, as well
as in the earlier times, and was finally agreed to in
1983 during the current Burke Labor government. The
point is that it took 30 years to get that bill
through the upper house after its initial mandate.

DR THOMSON:

Perhaps I can just interrupt Mr Vincent there.

We accept your proposition that there should be
a method resolving deadlocks. Are you sUbmitting on
those figures that that particular legislation, if there
had been such a mechanism, would have been implemented
a lot earlier?
~

VINCENT: If the deadlock mechanism is as is proposed in our
submission I would suggest that that would have occurred,
yes.

DR THOMSON: I wonder if it would be helpful to the commission
some time later if Mr Vincent could actually compile
some figures to illustrate that on h}s submission the
numbers would have been there at least on one of those
occasions. What I am saying is can he fit his
proposal, which he will no doubt come to, or someone
will come to, with the suggestion that as the parliament was then constituted when there was a disagreement
about this bill it would have passed, presuming that
people had voted according to their party line~ on the
bill, in deadlock resolving mechani.sm? Would that be
helpful to the commission?
~

COMMISSIONER:

Do you understand the - -

~

VINCENT: Yes, I think I understand it. I would like to
consider the matter and perhaps answer it at a later
time, or perhaps Mr Beahan might be - -

DR THOMSON: I asked you whether you thought that that
legislation would have passed much earlier had there
been a deadlock resolving mechanism.
~

VINCENT:

Yes.

DR THOMSON: And your answer was "Yes", and my question to that
was: Could you supply us with some figures going back
to that history and showing that under your proposal,
if the proposal had been there at the time and if
people had voted along party lines, that bill would
have become law under your provision? What I am trying
to say is: Let us just assume for the moment we had
such a provision back then - would it have passed? That
is what I want to know.
RB
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MR VINCENT: Yes, but, Dr Thomson, I just wonder
you can
specify which particular aspect of our proposal you
suggest can be related to figures.
DR THOMSON: Your proposal as I understand it, at the very end
of your submission, has a recommendation as to the
resolution of deadlocks. I think it is about page 17.
Let us assume either, in the first situation, the
council refused to pass the SGIO bill, which it may have
done; let us assume that your first proposal was then
law of the land: Would that have become law of the
land
that mechanism had
used? Were the numbers
there?
MR VINCENT:

Well, paragraph 3 would seem to apply.

DR THOMSON: Then, secondly, let us say paragraph 3 is a
separate proposal where the council amends a bill, not
just refuses to pass but amends a bill. Would your
figures also fit that proposal? It would just help,
maybe, the commission and it may give a bit of concreteness to your submission.
MR VINCENT: As I understand the recommendations, if the
legislative council refused to pass the SGIO bill which
had been passed by the legislative assembly, just a
straight-out refusal, then the bill would become law
12 months after its third reading in the assembly,
which is rather a less period of time than 30 years.
DR THOMSON: I appreciate that, but what I am saying is that
there could have been - and I do not know, unfortunately
I have not done it, I have neglected to do so, but
when the bill was introduced back in those days the
Labor government, if" it was a Labor government, may
have had - a majority of one. It introduced the bill
and the council refused to pass the bill. Then the
member could have died or resigned and the Labor
Party no longer had the majority. I do not know
when it was introduced. Therefore, even under that
proposal, it would not have passed and become law. I
presume if that did not happen and the government still
had the numbers - - -
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DR THOMSON (Continuing): - had the numbers it would have
become law. So you can say to the commission then
that if this proposal had been law in 1946 - If people had voted on the party lines as they did the
first time, it would have become law in 1946. That
is all I am trying to get from you.
MR VINCENT:

True.

DR THOMSON: On your otherproposal, if the council had amended
the bill and returned it; there is a 12-month period.
Were the numbers still there 12 months later in 1946?
I am only trying to get some concreteness and that
would help.
MR COMMISSIONER: I am not sure that the proposal involves that
the bill be passed a second time.
I think the proposal
merely involves the bill being passed on one occasion
and then merely a suspension of 12 months.
MR VINCENT: That is so, sir, and that is why I did not quite
understand the thrust of Dr Thomson's question.
\ ..~, "

DR THOMSON:

It does not require passing

MR COMMISSIONER:
DR THOMSON:

- -

It does not require the second passing.

Thank you, sir.

MR COMMISSIONER: It is in effect merely a 12-month suspension,
with no further action at all.
MR VINCENT: That is so. That is our recommendation.
Having
briefly discussed some of the major Labor government
bills, I think I mentioned that it discloses a
course of obstructionism and from there one gets
to the conclusion that the legislative council
has not been acting as a house of review but merely
as an extension of the party political basis of
the assembly. This is shown also by the reverse
s i, tuaticn where during time's of Liberal coalition
government certain bill~ which were obviously
controversial and over which there was substantial
community debate and opposition, were pushed through
the legislative council wi th minimum debate by coalition
members. Examples, I understand, are the flower
bill, the fuel and energy bill, the section 54B of
the Police Act amendment, two electoral redistribution
bills of recent times and a bill relating to the
witnessing of enrolment applications. Other bills
of a like nature which have been brought to my
attention are the Bank Holiday Act amendment bill .
and this involved the granting of a Saturday morning
holiday to bank workers and it was rejected by the
council under the Hawke Labor government in 1955, 1956,
RK
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1957 and 1958, only to be passed unanimously
by the legislative council in 1961 when proposed
by the Brand Liberal government. A second
example is the statewide police control of
traffic. The bill was introduced often in an
attempt to exercise statewide traffic control by
police. Control of traffic at that time ranged
from excessive control to no control as shires
were responsible for this area of policy and
had some limited resources for the purpose of
traffic control.
It was introduced in the 1950s by the Labor
government and also in th~,1970s by the Labor government. It was finally adopted in about 1975 during
the Court Liberal governmen~.
The last
example is the adult property franchise proposals
for the legislative council. These proposals
were originally introduced under the Hawke Labor
government and rejected by the council in - - -
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MR VINCENT (Continuing): ~ - - the council in the 1950s, then
they were agreed to under the Brand Liberal government.
Those bills which were adopted by the Liberal
governments after initial obstructionism when put up
by the Labour government and many of the Liberal
government bills were simply rubber stamped in the
legislative council. In that regard they could be
described, some of these bills such as the fuel and
energy bill and the section 54B amendment to the
Police Act,as hasty, ill-conceived and discriminatory,
which is a formula used by the legislative council
for rejection and yet they were pushed through without
debate or with minimal debate in that council.
DR THOMSON: Can I just put to Mr Vincent that they would be
subjective terms he has just used - hasty, illconceived?
MR VINCENT: They are subjective terms and they are terms often
used by the legislative council as excuses.
DR THOMSON: I am not debating their use as criteria but I am
just saying they are subjective criteria.
MR VINCENT: They are indeed and notwithstanding they are
subjective words, they have a core of meaning which
we all understand and I am using it in that core
meaning.
MR COMMISSIONER: I wonder how long you expect to be, Mr Vincent how much longer? Would this be a suitable time for us
to adjourn?
MR VINCENT:

Yes; I think it would, with respect, be suitable.

DR THOMSON: Could I just clarify one matter,
we adjourn?
MR COMMISSIONER:

I may, before

Yes.

DR THOMSON: I am sorry to retrace
but could I take you back
to page 17 of the submission that has been put in. As
I see that, the proposals are two parts - at least for
this purpose; one where the council refuses to pass a
bill and that becomes law 12 months after its third
reading in the assembly and the definition of refuses
to pass in paragraph 2, so therefore quite clearly the
assembly
not vote again to a suspensory veto. If
I can take us to paragraph 3, if the council amends the
bill and the council returns the bill, the assembly
under that proposal has to would seem to me it
implicit there - not
it and it would not accept
it - - it would indicate
non-acceptance by voting.
MR COMMISSIONER:

That

on

amendment?

DR THOMSON: That
on the amendment. Does my original point
stand about voting numbers, at least in so
as the
AW
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council
amended that SGIO bill would have to
vote again, the assembly - the numbers had changed
assembly may have
MR COMMISSIONER:
we

If
had changed in the meanwhile,
a hiatus of some form?

DR THOMSON: Yes. All I am trying to say to Mr Vincent
that
his proposal might not have-- I expect in real world
terms it would have succeeded, but I am just trying to
put to him there may be some occasions where his
proposal might not have shortened the length, at least
theoretically, of the time under that proposal 3. I
just wonder whether the word "alternatively" - which
is in capitals there, if you follow down in that one - MR VINCENT: If I may say at this stage, Mr Beahan was going to
formally notify the commission that there was an error
there. At the sixth line there should be a comma
word "assembly" and then "alternatively"
should be deleted and the word "or" substituted.
MR

COMMISSIONER:

MR

VINCENT:

MR

COMMISSIONER:

Does that alter the meaning very much?

It provides continuous Perhaps

~e

can leave it to Mr

Bean~q

MR VINCENT: Yes. He will explain it far better than I will be
able to.
DR THOMSON: Can I just add one final point - I am sorry to do
this? I put it to Mr Vincent that if my interpretation
is correct - that
the assembly has to vote again on
the amendments - it is not merely in this proposal a
suspensory veto1 that is, if I can put it to Mr Vincent,
it has been kinder to the council than a mere suspensory
veto, so
going towards - MR

VINCENT: I understand that the assembly will deal with the
question of the amendments.

DR THOMSON: So it is not as harsh a proposal as a mere suspensory
veto; it is a much more moderate proposal, is it not?
It is helping the council?
MR VINCENT: Yes; that would be its effect.
mOderate, as worded

It would be more

MR COMMISSIONER:

I think we will have to pursue this a bit further
as to precisely what is meant by the recommendation.
In the meantime, what I am concerned with
if we are
going to adjourn now and I think we have some other - -

DR THOMSON:

just one other

I have scheduled at

2.15.
MR

AN

COMMISSIONER:

You

that to go to 3
2

on

OI~~V~h

P.J. VINCENT
22lA)

Would you

32
like to resume again at 3 o'clock, or would some
other time suit you better?
MR BEAHAN: We can come back at 3 o'clock. We also did want to
come back, sir, to make some comments on the other
submissions, so Monday seems to be a clear day on your
agenda so if we can come back on Monday to do the
lot that would suit us.
MR COMMISSIONER: Would you like to do both this afternoon and
Monday or only Monday - or only this afternoon?
DR THOMSON: I wonder if we could see how we are going. If we
could finish it all tonight, if we could sit to 5.00
or a bit thereafter depending on your commitments
and other peopl~s commitments, we may get through it
all, sir.
MR COMMISSIONER: But it will not satisfy Mr Beahan witholt. having
a chance to read the other submission.
DR THOMSON: Certainly, if he has not read the other submissions
- - I thought if he had prepared his answer to them we
could go on but certainly Monday is fine
you would
like that.
MR BEAHAN:

We would like to have a little more time for that but
certainly we could come back this afternoon.

MR COMMISSIONER: All right. Let us take it that we will continue
at 3 o'clock this afternoon and then at the end of the
afternoon session make arrangements for a further hearing
if necessary.
DR THOMSON: I would apply for an adjournment to 2.15, sir, when
we have our next person.
LUNCHEON ADJOURNMENT
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Any decision about the policy to be adopted towards resolving deadlocks
between the two houses must depend on the nature of the Upper House and
the basis of its claim for legitimacy. In this respect I should make it
clear that I consider the essential weakness of the Legislative Council
in W.A. is not the use of vote weighting per se in elections for that
chamber, but rather the fact that it provides a more exaggerated
(distorted) version of the basis of representation operating in the Lower
House. It is my firm belief that an Upper House which c~aims an absolute
right of veto on legislation should provide a different basis or
representation from that used in the Lower House, that is it should give
opportunities for different sections of the population to be adequately
represented.
Such a situation obviously applies

wi~h

the federal Senate.

Until the powers of the two houses and the means of resolving conflict
between them are resolved, i~ is pointless to debate at length the
func~ions the Upper House should perform.
The kind of role the Upper
House can and should play and the answer to such questions as to whether
ministers should or should not sit in the chamber, ta my mind depend on
whether the chamber is seen as essentially equal in determining the life
governments and/or designed to provide a permanent veto for certain
groups in the community. In this regard I strongly believe that the
prospects of the A.L.P. performing sufficiently well in electoral terms
in the right areas for two elections in a row to secure a majority in the
Upper House as present constituted to be virtually nil. In the
circumstances it is reasonable to describe the Legislative Council at
present as allowing rural voters and/or non Labor voters to have a
permanent veto while also giving the same voters a significant advantage
in the Lower House.
If the Legislative Council was reconstituted to provide a different
electoral basis from the Lower HOus~ - elected by PR on a state wide
basis; elected by PR in regions;~~tth a modified degree of vote weighting
compared with a one vote one value Lower House - I would consider that
the House would have an acceptable claim for an almost total veto right
(with the important exception outlined below) and protection against all
but a stringent deadlock resolving procedure.
I also believe that the practice of entrenching legislation to require a
referendum for subsequent alteration is politically immoral. No
provision for a referendum should be mandatory unless the people by a
referendum agree to such a provision in the first place. In the
circumstances I would not consider that a referendum is an appropriate
way of resolving deadlocks unless the people agree to this by a
referendum in the first place and even then the referendum device has
some distinct disadvantages.
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In making my submission I have in some cases advanced suggestions on the
grounds that I believe they are politically more feasible than my own
preferred option. I feel this is a perfectly reasonable approach even if
not one explicitly called for in terms of reference of the Royal
Commission.
Power over supply
Personally I believe that no Upper House in the westminster system should
have the right to defeat legislation designed to appropriate money for
'ordinary annual services of government' (though I would allow a short
period of delay, say one month). If the possession of a majority in the
Lower House is the sine qua non of forming the executive government the
loss of that majority should I consider be the only means by which
executive power should be forfeited. However given that this view may
not secure acceptance I would then argue that the central starting point
of any deadlock procedure is the automatic dissolution of the entire
Upper House if such annual supply is not granted. Of necessity the Lower
House would then also have to be dissolved since there would be otherwise
the problem of the Upper House having a more recent mandate. If such a
double dissolution again failed to break the deadlock, I would then
consider that the Governor should be empowered to give the Royal assent
with the consent of the Lower House only.
This lea~es the question of how far the Upper House should have a veto
over all other legislation - including new financial initiatives - the
need for deadlock procedures to deal with conflict over such legislation
and the form such deadlock procedures should take.
The Australian Federal Model
section 57 of the Australian Constitution provides both an illustration
of how certain deadlock procedures work in practice and a possible model
for adoption in this state.
It must be conceded that the federal double dissolution procedures have
major weaknesses (i)

they are not appropriate for use in conflicts over vital money
bills because of the three months delay provision;

(ii)

they can
disputes
called 1983 and

( iii)

they can be used for a package of measures and the package can
be held in storage so to speak until the government considers
the time is appropriate.

be engineered for party purposes unconnected with
that are genuinely the reason for having the election
this occurred I believe in 1951, certainly in 1975 and
to a certain extent in 1974;

The federal model could of course be modified by having (say) a time
limit on how much time can elapse after the second 'failure to pass'
after which a bill could no longer be used as the motivation for a double
dissolution.
Looking briefly at the outcome of the five double dissolutions held since
1901 the record is mixed, but three of them did provide a government with
a majority in both Houses. In 1974 the double dissolution failed totally
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to resolve the conflict but did at least allow the passage of the bills
in dispute via a joint sitting, while the conflict which followed would
have been different and possibly less traumatic if the Senate vacancy
manipulations had not taken place (and these have been outlawed since
1977). The 1984 double dissolution changed governments in the Lower
House but left the Upper House in the same position of opposition. Even
here however I would contend the double dissolution did serve the purpose
of forcing the government to compromise with a House whose mandate was as
recent as its own and this latter factor I consider is one of the major
arguments for the double dissolution procedure - the Senate position in
this case was much stronger than when it held a majority resulting from
staggered elections between 1949 and 1951.
The other appeal that the double dissolution procedure does have is that
the Senate must on most occasions take into account the electoral
consequences when it fails to pass any measure and this is a point of no
little significance.
The associated joint sitting procedures with the inbuilt advantage to the
larger House are I feel sensible and justified ..
Procedures in other states
The fact that these procedures have never been used suggests that they
are essentially ineffective and there would be no point in W.A. adopting
such cumbersome procedures. The one exception is the N.S.W. model which
provides for a Joint sitting without reference to the electorate.
However valid the arguments are for this, I would consider they would be
less likely to secure acceptance in W.A. than the Section 57 procedures.
Current position in W.A.
There is a body of opinion that the W.A. constitution currently allows
the possibility that following two consecutive early elections for the
Lower House, Upper House membe~s newly elected at the second such poll
would have to wait years before taking their seats in that chamber. An
alternative opinion is that the elections would simply fallout of phase
but I believe separate Upper House elections would have a number of
undesirable effects. I therefore consider that the terms of Legislative
Councillors should be specified as for two terms of the Lower House. The
necessity for the .Lower House to face the people twice in quick
succession in o~der to bring about a complete Upper House election by
this method would, I consider, provide adequate protection against abuse
of such a procedure to shorten Upper House te~s unduly.
Should the laws of this state prescribe a means of overcoming or
resolving deadlocks or disagreements between the Legislative Assembly and
the Legislative council in relation to proposed legislation?
I consider that the p~esent situation ~here the Legislative Council can
reject all legislation even including the 'annual measures seeking supply
is unacceptable especially where one of the major parties is effectively
denied ever having a majority in that House and where the same electors
are advantaged to an even greater degree in Upper House elections than
for the Lower House. This situation is further compounded by the
granting of fixed terms to members of the Upper House so that even a
government which is prepared to risk an early election to have its
mandate renewed during a dispute with the Upper House, cannot in any way

4.

affect the terms of those with whom they are in dispute. In the
circumstances it would seem to me that some form of deadlock - resolving
procedure is urgently required beyond merely seeking to have one or other
House change its mind by negotiation.
Even given a reformed Upper House, I would still consider that given
circumstances where a dispute continues over a sufficiently protracted
period some clear means of resolving deadlocks over and above the
existing conference of managers approach is essential.
What method or methods for overcoming or resolving such deadlock or
disagreements should be prescribed?
1.

Under my preferred option there would be no need to resolve deadlocks
over supply, but if the power to reject or defer supply remains then
I would support the special procedure I outlined earlier.

2.

Despite the weaknesses of the Section 57 procedure described above, I
see no realistic or desirable alternative for resolving other
deadlocks to the procedure as laid down in the Australian
Constitution. This includes the joint sitting provision if the
election fails to end the deadlock. It should be noted that in
Western Australia, because the Lower House is less than twice the
size of the Upper House, it is quite conceivable that the Upper House
will prevail more often than would be the case in Canberra.

3.

I would also advocate that terms for Upper House members be specified
as constituting two Legislative Assembly terms. Given the political
and other costs of holding a series of early elections I see no real
threat to the Upper House under such an arrangement.

4.

I would regard a referendum as an inappropriate means of deadlock
resolution given the essential difficulty in most cases of reducing
the issues involved to a straight Yes-No decision, as the Tasmanian
dams affair illustrated quite c l e ar Ly .

Reforms of the kind I have specified above would not solve the essential
weakness of the present basis of representation in the two Houses which I
have criticised earlier, and it could be argued that deadlock provisionsagainst such a backdrop would be largely futile and do little to remove
existing inequities. Nevertheless I feel that as a minimum level of
reform the Western Australian constitution should be amended to provide
for:(a)

preferably the withdrawal of the Upper House power to reject or
unduly delay supply, but alternatively provision for an
immediate double dissolution if supply is rejected or unduly
delayed, and passage of the bill with the consent of one House
only if the deadlock recurs after such election;

(b)

the adoption of a Section 57 type double dissolution procedure
for all other legislation;

(c)

consideration might also be given to specifying the terms of
Upper House members as constituting two terms of the Lower House.
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MR COMMISSIONER:

DR THOMSON:
MR BLACK:

Yes, Dr Thomson?

I wonder if you might tell us your full name.
David William Black.

DR THOMSON:
MR BLACK:

What is your address?
My home address is 30 Massey Street, Rossmoyne.

DR THOMSON: I believe you are head of the School of Social
Sciences at the West Australian Institute of
Technology.
MR

BLACK:

That is correct.

DR THOMSON: Would you just tell us what your
qualifications are?
MR BLACK:

I completed a masters degree in history at the
University of Western Australia.

DR THOMSON:
MR

BLACK:

academic

On what topic?

It was on a political history topic and in fact since
that time most of my writing, academic writing,
has been in the field of West Australian political
history or studies of various West Australian elections
and the electoral system generally. I also teach
Australian history and Australian politics regularly.

DR THOMSON: And you teach that at the West Australian
Institute of Technology.
MR

BLACK:

That is correct, yes.

DR THOMSON: You have a copy of a number of documents that
were tendered to this commission - six documents.
MR

BLACK: Yes, that

correct.

DR THOMSON: And the
to the author, Black, in those
documents in the bibliography is yourself.
MR

BLACK:

would

so,

DR THOMSON: I
that a document
That

look at this document.
by yourself?

correc't,

my own

It
:2
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DR THOMSON:

I tender the document on the basis that it be
just in this hearing and not available
public perusal as the other documents are.

MR BLACK:

Do you want me to explain why?

MR COMMISSIONER: Is your statement that you are going to
make now also to be confidential?
MR BLACK:

I am not overconcerned too much. At the same time
I do not want to give the matter too much publicity
because of the situation I am in at the present
time. Do you want me to explain why or not?

MR COMMISSIONER: No.

Let us take
First of all, so far as
you would prefer it not
perusal on the premises

MR BLACK:

things slowly if we may..
the document is concerned
to be available, even the
of the commission.

I think it best if I explain to you the situation.
Basically I am the chairman of the advisory committee
which is working on the preparation of the history
of the state parliament. This committee reports
to the two presiding officers who are my two, in
a sense, direct people to whom I report. One of
these two presiding officers does not recognise the
existence of this Royal Commission or does not
consider it should operate. At the same time, I,
as an individual, thought I would like to make a
submission but I do not want to unduly publicise
the submission in the sense of giving the impression
that I am going against their feelings on this matter.
So for that reason I would like to give my evidence
to the commission but I would prefer that it is not
unduly publicised.

MR COMMISSIONER: In due course I take it you would have no
objection to the commission using any information that
you might supply.
MR BLACK:

Not in the slightest.

MR COMMISSIONER:
MR BLACK:

Or to quoting you in its report.

No. My submission is purely as an individual
academic.

MR COMMISSIONER:
DR THOMSON:
34

I

We will proceed on that basis.

take it that basis is
Document prepared by David William Black.

MR THOMSON: I
it then that
is no application for this
evidence to be taken in private pursuant to section 19,
223
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(2) of this Act"
MR BLACK:

No.

DR THOMSON:

Have you a copy of the document that
to the commission?

been

te~dered

MR BLACK:
DR THOMSON:

Yes, in front of me
Firstly, I will go to

22
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DR THOMSON (Continuing): - - - first page. You talk about
entrenching legislation to require a referendum
for subsequent alteration is politically immoral.
You are not there, I take it, suggesting that a
referendum procedure is not one appropriate way of
resolving deadlocks, are you?
MR BLACK:

What the intent of that paragraph is is that I am not
particularly enamoured about the referendum procedure
as a means of resolving deadlocks - in fact it is not
a method I propose in the course of this document.
Further to that I consider that any referendum provision
should only ever be inserted in any constitution if it
is inserted as a result of referendum; in other words,
I consider it is perfectly reasonable in the federal
constitution of the commonwealth of Australia that a
referendum is required to alter the constitution
because that constitution was in fact agreed to by
referendum of the Australian people but I do not consider
that some of the provisions in the West Australian and
oeher state constitutions which require a referendum to
alter certain parts of the constitution when no
referendum was ever held in the first place to agree
to the insertion of that provision is an appropriate
means. This is not a particularly relevant point, if
you like, to this submission except that it is just one
angle, if you like, of what I feel about referendums;
that if they are ever to be used as a means of resolving
deadlocks, it should only be after the people by
referendum have agreed to that in the first place.

DR THOMSON: On page 4, the second paragraph from the top, you
mention the existing conference of managers approach.
I take it from that that you are aware of the joint
standing orders and the possibility of a conference of
managers?
MR BLACK:

Yes.

DR THOMSON: I take it then that your submission is premised on
the basis that there should be something more than a
conference of managers in respect of a method to resolve
disagreements or deadlocks.
MR BLACK:

Yes: I do not consider a conference of managers as a
method of resolving deadlock at all. It
purely, I
suppose, a semi-formal way of people doing what would
probably happen anyway but
does not in fact have
anything to do with the actual powers of
of the
two houses to deal with the matter as they think fit.
I regard it as merely a
which may be,
I suppose
you can call it a conciliation side, conciliation and
arbitration but I do not consider it as an actual
means
resolving deadlocks.

MR COMMISSIONER: In that case there
no point putting to Mr
Black whether or not it
a law.
AW
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THOMSON:

MR BLACK:

That is correct,
*
I do not want to take it any
than that. I will come then to the question of
disagreemeint or deadlock concerning supply, which
with at page 2. I take
your first
n~~~~r~"~A is that' there should
no question of an
upper house rejecting supply?

My preferred position is, as I understand the New
South Wales position, that is the upper house has no
right to deny what I call the funds required for the
ordinary annual
of government. I
that
ordinary annual
of government should be
guaranteed after a period of, say, a month or whatever
you like, without the necessity of the assent of the
upper house. I consider that that, what you might call
base level of government operation, should be independent
of that actions of any upper house.

MR COMMISSIONER: What do you understand by the ordinary annual
services of government?
MR BLACK:

It is not a term that I have investigated in great
but what I would mean is a continuation of
taxation at its existing level, the payment of the
salaries of parliament, public servants, etcetera, in
that sort of event. I was not talking about intents
to alter rates of taxation or money bills that propose
significant changes but where you are merely continuing,
if you like, the level of operation and paying salaries
and so on, I do not think there should be any question
of the upper house having the right to, say, deprive a
government of the money to pay its public service, or
the money to pay parliamentarians, judges, or what have
you.
de~~il

OR THOMSON: By taking that stance with regard to supply, ,you are
indicating that you would categorise supply as a bill
from other bills?
MR BLACK:

I would imagine that would
yes.

the,consequence of that,

OR THOMSON: In that situation would you see any need at all for
the supply bill to go to the upper house at all?
MR BLACK:

AW

I would imagine that it could be argued if there is
an upper house at all, it ought to be given the right
to at least debate - - -
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MR BLACK (Continuing): - - - debate this but only over a
very short period of time. There may be anomalies
in the bill. It may be that
is not correctly
set out, drafted or what-have-you, and the upper
house can perform that kind of role, but after a
month or whatever you like if it holds up, the
legislation should then pass. As I say, I have
not studied the New South Wales constitution very
closely and I believe that some of the earlier
reforms which have been proposed in the federal
parliament at one stage discussed this kind of
procedure. I am not completely clear in my own
mind of the details, but the essential feature of
it - - I think that while the upper house may in
certain circumstances have the right to great powers,
this is one power which in the Westminster system
I would prefer it never had at all.
DR THOMSON: I am sorry to come back to this first proposal
you have on supply. You made two proposals and
this is the first one. When you say "it should not
have the right to defeat" you include in that
defeat also, obviously, that it should not have
the right to defer or to amend or even to suggest
amendments.
MR BLACK:

I think it should have the right to put forward
ideas and debate but that after one month the bill
should pass, providing it fell within the strict
definition of ordinary annual services of government.
As I say, that would have to be clarified.

DR THOMSON: I will just put an example. The supply bill is
passed by the assembly; it goes to the council
the council looks at the bill and decides it wants
some amendments or variation or, as you said, there
are some anomalies; it sends the bill back to the
assembly and the assembly just sits on that bill
and a month later - a month from the day it was
sent up - the bill will become law with the
governorls signature.
MR BLACK:

Yes. Providing the bill was within the limited
frame, as I said in the first place, the sort of
suggestions we make would be technical, I imagine,
and it seems to me that if a government ignored
reasonable suggestions it would simply be subject to
political sanction in due course.

DR THOMSON: If the bill contained something other than
ordinary annual
of government and that
point itself was a dispute, the assembly passed it
and it went to the council and the council says,
"46(6) of the Constitution Amendment Act should only
with the ordinary annual services of government"
RK
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but it
distinct and
the
anything
situation?
MR BLACK:

Then obviously it would
legally, would it not?

DR THOMSON:
MR BLACK:

matters that are
back down to the assembly
on
and
becomes law,
should be done about that
open to challenge

And that sanction you would see.

I have not thought about what the sanctions might
be, but quite obviously if the bill is passed which
Supposing that the governor signed it into assent
with it only having been passed by one house, if
it was challenged in the courts and shown that it
contained material that did not fit the constitution,
the bill would presumably be ruled by the courts as
not having been passed. That is one possible way of
dealing with. I do not know, but there may be
others.
If the constitution says quite clearly that
the assent of two houses is needed for all
legislation except this particular narrow provision
I have given, then clearly, if the assent was given
to anything less than that it would be open to
challenge in the courts, I imag~ne.

DR THOMSON: I am sorry to be so technical, but
the assembly
thought a bill was a money bill in these terms
and in fact to everyone else, the council included,
outrageous it was not- it was a small money' bill
and had everything else in it-would you still say
that the way to resolve that difference is in the
court, declaring that bill was not a money bill?
MR BLACK:

I do not quite know how else you resolve a
matter which is against what the constitution
states. In the end, I suppose, it was like the
bills about whether you need an absolutely majority
for ministerial things in Western Australia.
Ultimately if there is a dispute about what the law
means I do not know who else can resolve it.

DR THOMSON: But you would not have some mechanism to resolve
that disagreement between the two houses over whether or
not the bill - MR BLACK:

I see what you mean.
I would not.

If it

a matter of law, no,

DR THOMSON: So that would be one disagreement upon which you
would not provide a mechanism for resolution within
internal procedures - a joint sitting or a
double dissolution. That disagreement about whether
the bill was a supply bill or not a supply bill is
a
which would be decided by the courts RK
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courts?

DR THOMSON (Continuing): - - MR BLACK:

I would not have political machinery to resolve a
legal dispute, no.

DR THOMSON: I will just pass to your second proposal for supply,
and I take it this is your second preference - MR BLACK:

Correct.

DR THOMSON:
you would have a double dissolution if supply
is not granted, I take it?
MR BLACK:

Along with a number of other things, yes.

DR THOMSON:
MR BLACK:

What would be those other things?

Basically the argument is for the use of a section 57
type procedure, double dissolution, so a double
dissolution for any other bill would come in the same
category.

DR THOMSON: Can I just stick to supply bills, this is a proposal
halfway through that paragraph. You would have a double
dissolution - MR BLACK:

Yes, fair enough.

DR THOMSON: - - but it would not be, would it, practicable in a
supply bill to run through the whole pre-conditions of
section - MR BLACK:

I see what you mean. No; I would have a special
provision. for a special double dissolution without
waiting the three months for a second rejection, yes,
correct.

DR THOMSON:
MR BLACK:

What would you envisage?

Yes. The same term that my reasoning provided. In
other words, if a bill to enable government to continue
to function was not passed within a specified period say a month, as I have said elsewhere - relatively short,
obviously, then I would have provision for an immediate
double dissolution. I do not think any house should
be able to deprive any government of supply and not be
forced itself to
the people.

MR COMMISSIONER:
MR BLACK:

AW

A month again?

Would you concede that that
The legal position?

the position at

The legal position in the
parliament, for example,
is that the senate can deny supply and not be required to
the people because the government would not have time
to go through the section 57 procedure before its supply
228
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it
the case in Western
quite wrong
and
I think, in fact, it
a number of people
so also to me - that any house
to deny government supply and
should
the
have-to
people on that issue - not
ran out and

MR COMMISSIONER: Facing the people on the issue would be the
whole house, not half?
MR BLACK:

That

right,

1

a total dissolution, yes.

DR THOMSON: I
±t that that argument
premised on the
that when the upper house refuses to pass supply the
lower house must go to an election?
MR BLACK:

I would think that in the circumstances of this that
that would be the only alternative - to have the whole
question settled by electors. I can see no other way
to resolve it and that in my mind envisages all the
parliamentarians facing the electors in the way that
they do for all other matters at present in the federal
sphere.

DR THOMSON: Would it make a difference if the legal position was
that if supply was rejected as a matter of law the
government did not have to resign, 'or did not have to
go to an election?
MR BLACK:

That would involve such fundamentally different
principles than the system we work on at present that
that is not a possibility I considered at this stage.
It seems to me that the practical reason why governments
resign is that they cannot function without money.

DR THOMSON: If we had a situation - I draw an analogy to a
Victorian situation in 1952 - where the upper house does
not pass supply and the premier goes to the governor
and says "I would like dissolution of the assembly" and
the governor says "No; but I withdraw your commission
and I will appoint Mr Smith as the new premier" and
Mr Smith - - the council then passes supply and Mr Smith
then has a vote subsequently, a no-confidence vote, goes
to the governor and says "Grant me a dissolution" and
the governor says "No; but I will withdraw your commission
and reinstitute the previous premier". Putting aside the
question of the propriety and the legality of the
governor's actions, that would certainly be a way, if the
council was so minded to pass supply with the other
premier, to overcome that disagreement about supply
without going through
of your two proposals~ that
, one, it is not a legal necessity for the government
to go to an
or, two, in that particular
situation it was not a practical
MR BLACK:

My feeling is that governors should, as a matter of
course, accept
from governments - from the persons
control the majority of
lower house - DR THOMSON: Put

AW
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MR BLACK:

AW

Really" I cannot criticise the governor's actions
because as far as I am concerned that is all where
it starts and ends from. In my opinion the actions
of the governor should be premised upon the
assumption that he accepts the advice of those who
control the majority of the lower house unless he
is convinced they no longer do - - -

229a
D.W. BLACK
(Continued on page 230)

7.12'.84

4 7
MR BLACK (Continuing): - - - longer do, in which case that
a very different issue altogether and
I would not see a governor acting in what I consider
to be the frame of reference that governor should
be using as ever rejecting such a request, and
if a party that controls the majority of the lower
house requests an election following the rejection
of a supply bill I would have thought the governor
should grant that and all those other hypothetical
propositions of yours simply do not apply.
DR THOMSON: Can I then put it to you that you are saying to
me that as a political scientist and as a person who
is acquainted with and studies the real world of
politics that is what in fact your submission
based upon - the practicalities of the situation rather
than the theories I have been putting to you?
MR

BLACK:

My submission is an attempt to give what I consider
to be certain basic principles but also to take into
account what I consider to be the real political world
and I consider in the normal circumstances - one
would as'sume - the governor would have no
hesitation. One saw it even in the controversial
circumstances of 1915, of never being any question
of refusing dissolution of the. lower house.

rom COMMISSIONER:

Do you think it propitious to pursue the
questions raised by the Audit Act which are outlined?
I do no~ know if Mr Black is sufficiently aware of
the provisions of the Audit Act.

DR THOMSON: I will just give you a copy of section 31 of the
Audit Act. That would seem to indicate if you
look at the word ~orR that money can be spent by
the executive branch of government when it is
either forthcoming firstly:by an approp~tatioD
by law"- and that would be section 46 of the Constitution
Acts Amendment Aet'-~r secondly, by warrant under
the hand of the governor." If you put a lot of stress
on the word "or" you could say they are alternatives but
if the upper house rejected or deferred supply
the governor could issue a warrant and that would enable
executive government to carry on. From a political
science point of view - putting aside whether my
interpretation of the law is right - in the real world
that would put a lot
on
governor. Would
you care to comment on that?
MR

BLACK:

As a political
but equal
r whatever
you like,
these kinds of procedures on
any kind of regular
even irregular basis I think
would
disastrous
the concept
government as
we have it. It would
?much better to my mind to
the constitution re~orn in such a way that ~ssues
supply can be resolved in what I consider a more
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appropriate mode. As I say, my preferred option
is that the upper houses can never actually create
such a situation in the first place, but if they
can I can see then politically the only sensible
means of resolving it is by election. I cannot
see any of these other methods as being what I
consider to be appropriate resolution of theissue.
DR THOMSON: So you are saying that if someone was to say
to you that if supply is rejected there is a means someone might put to you - in the Audit Act for
that disagreement to be overcome, the governor
would simply issue his warrant, your reply to that,
from what I gather you have just said, is that
politically that is just not on; that is not
how the system runs.
MR BLACK:

I think the use of that kind of procedure as the
way of solving the problem - - I gather that the
idea of this commission is to work out how we should
deal with the problems.

DR THOMSON: Someone might say that is a way we might <deal
with it.
MR BLACK:

As any regular basis I would reject that out of
hand; it may be that in an emergency crisis
before we have a commission of this kind - - but in a
place like here where we are discussing what ought
to be done that is not, in my opinion, what ought
to be done.

MR COMMISSIONER: Can I put the question slightly differently?
The provisions has apparently been used in the past
in those circumstances in which parliament has not
met in the first half of the year at all and so
not belng able to bring in a supply bill. For the
first couple of months until it does bring in the<
appropriation bill, money has been obtained from the
treasury by means of the governors warrant. That
is one stated position - merely where parliament
has not met at all. Could you distinguish between
that and the propriety of that under a provision
like the Audit Act and a provision in which the upper
house has refused supply?
MR BLACK:

RK

Yes, I could distinguish quite easily. It is the
perception the electorate will have of what is being
done. In my opinion the perception the electorate
would have of what is being done would be quite
different in those two circumstances - - -
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MR BLACK (Continuing): - - - two circumstances
why I
would not see this as a means of resolving the problem
normally. I think the electorate would take great
exception, quite rightly, to major political issues
being resolved by means like this. On the other hand,
there may be circumstances which arise in the normal
course of events where some emergency provision woul~
be
, so it
the way it is perceived by the
people who are
the parliaments that makes,
I think,
quite different.
DR THOMSON:

Perhaps I could move on to the category of other
bills in your submission and that is the proposal
somewhat ana1agous to section 57. I will just show
you a sheet of paper outlining 11 steps involved in
the section. 57 process. l
would seem to me, firstly,
in your submission that you would have two variations
on that 57~ firstly, you would not permit - and I take
this from the first point in your submission - supply
bills to be used in such - - you would not use this
mechanism for supply bills?

MR BLACK:

It is simply not possib1e.to do so.

DR THOMSON: That is right. Your second qualification to section
57 would be - and it is your third point - that you

should not be able to store bills, stockpiling them,
so that the consequence of stockpiling is that you
convert a bicameral system into. a unicameral system.
Is that - MR BLACK:

AW

The way I have expressed it is this: I said the
federal model eou1d be modified by having a time 1im~£:
What happened here is that in essence my submission is
that I can think of no superior alternative to the
section 57 provision. It seemed to me any other
alternative would, no matter how much one may argue for
it for various ways, simply alter
the entire basis
of the government and I think would not· be politically
acceptable anyway. I therefore, assuming the
continued existence of the two houses - and I specified,
by the way, what role I think the two houses should play
think that the section 57 model, for all its limitations,
is the most satisfactory model. I trfed to anticipate
what I considered to be some of the objections that
people make to the section 57 model and one of the
objections isthat they are blatantly used politically
by people storing bills. A bill is defeated, or held
up, and is left
and then when the time comes for
a double dissolution all these bills are resurrected,
even though the government at the time made no further
attempt to persist with them. What I have said in the
submission is that
this
considered to
a
substantial objection, one means of overcoming that is
by having a time limit, so that
a certain time a
bill can no longer be used for this purpose~ in other
wnrn~, it must
a matter
genuine concern to a
in that when it is twice rejected, or fails
to
, the government then forthwith proceeds to go
232
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for double dissolution on that basis. It is not
something that I necessary am deeply committed to
but it does
to me that
this is a logical
objection to section 57 then a very simple way
around it is to say you cannot use any bill under
section 57 unless the rejection or failure to pass
took place within a fairly limited period of time
before the double dissolution took place.
DR THOMSON: ~1e have had suggested to the commission that the
time limit should be one month.
MR BLACK:

Yes; one month, three months - I think that one month
is perhaps a little bit restrictive but certainly I
think it is a reasonable thing if it is considered
that it is a distortion for the purposes of section
57 to use it the way that it was used,
for example, by
Sir John Kerr bringing the whole batch of bills which
stretched back over a long period of time. I think
perhaps three months might be better than one, but
certainly within a reasonably short period of time.

DR THOMSON: You have mentioned the 1975 incident and Sir John
Kerr- the bills he used, purported to use, were bills that
were put by a previous government to the parliament; if that
were so, section 57 contains that quirk or that
possibility; that there may not be that much-- I will
just come back, though, to another point about the
three months. If you said one reason why you would
like a limited period was so you would not have a bill
that was rejected six or eight months ago and the
electorate had forgotten about, so you should go straight
fairly quickly. Might another reason be that if
you piled up a lot of bills - - -

AW
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DR THOMSON (Continuing): - - - of
and then you went
into the section 57 process, holding those bills
back, you convert what
a bicameral system into
a unicameral system because those bills will all
passed in the joint sitting.
MR BLACK:

I think that is certainly, in a sense, one of the
bases of objections. I mean, the underlying principle
of my approach to this matter
that any house
which
prepared to defeat legislation or to
substantiate legislation must be prepared to face
the electorate on those issues and providing that
is achieved, that is the essence of what I am trying
to achieve., As you say, it could well be argued
that using that stock-piling system is in effect a means
of then bulldozing them all through, subsequently, through
a joint sitting. So, ye~ that could be said to be
one of the arguments.

DR THOMSON: Would you think about limi ting the procedure to
merely one bill - that is, stipulating one bill?
If you had a time period - one month or three months what would stop the government from putting up a
number of bills, say 20 bills, within that period,
rapidly putting them all up and all back so that
it knew within one month it could use 21 bills; it
could stock-pile in that sense? Would you limit
the procedure to one bill?
MR BLACK:

Not necessarily. They could all be issues which
are of relevance at the time. In the end - and this
is a very political sort of issue - the notion of stockpiling seems to me to be extremely artificial. It
seems to me that the objection that was placed
against governments is that they could not really
have conside~ed the issues all that important if
they just simply did nothing about them for long
periods of time and then resurrected them. On the
other hand, it could be argued if they put several
at once; so I am not as concerned or committed about
that. I do not believe that any of these systems ideally
stand up to logical scrutiny.

DR THOMSON:
MR BLACK:

I appreciate that.

My great concern is about the argument that the bill
why is it suddenly sufficient to justify double
dissolution when the government did nothing about
it for months? So I am not as concerned about the
possibility of several bills. If they are all genuine
issues of the time, okay, they are all genuine issues
of the time.

DR THOMSON: So you are more concerned, and your procedure is
more concerned, with not having staleness, if I might
RK
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put it that way,
of bills.
MR BLACK:

than stock-piling a number

More to eliminate what I consider to be undue
ficiality from the process. Ultimately the
notion of section 57 is meant to overcome a
particular deadlock that exists. I am not convinced
that it really
a deadlock if it has been left
lying around for months and months. It seems to
me it is not
ly perhaps meant to that and that
is why I suggest the time procedure, but it is
trying to make the procedure not become unduly
artificial and unduly party orientated.

DR THOMSON: So you are not pushing the government to
introduce quickly or the upper house to consider
quickly. You do not want it rigidly confined to
time limits allover the place.
MR BLACK:

I simply want a procedure and, as I say, when lsuggested
the use of this procedure I noted that the objection
that people raised was that these were engineered
situations, so I am trying, if you like, to limit
the degree of engineering possible by having a time
restriction.

DR THOMSON: That introduces, I think, a different element
of using the procedure to dissolve the upper house.
That is somewhat different from the staleness and
from the stock-piling, because even if you limited
it to one bill - say we had one bill - and within
one month, the government could introduce a bill
which it did not like and it knew the opposition did
not like and that would be engineering it.
MR BLACK:

All of it is engineering ~o a certain degree. I
am trying to limit the degree of artificiality.
I think with all its faults the section 57 model
is the best one I could find but one .way I would
improve it, I think, is by preventing bills being
brought back 12 months after they were rejected and
used as an e~cuse for an election. I think that
is just too artificial.

DR THOMSON: I wonder if I could just move on to the very bottom
of page 2 of your submission where you say:
"Looking briefly at the outcome of five
double dissolutions held since 1901
the record
mixed."
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DR THOMSON (Continuing):
Then you say "But three
them did provide a government with a majority in
both houses". Let me firstly say I interpret that
last part - "But three of them did provide a government
with a majority in both houses" - as indicating that
that is condoning and saying IIThis is an object of
this procedure. An object is to get a government with
a majority
both houses."
MR BLACK:

The object of the procedure
to overcome or resolve
deadlocks or disagreements. One obvious method is if
the two houses no longer disagree; so I am saying that
three of the five dissolutions produced a situation where
the likelihood of disagreement was substantially
reduced Therefore in terms of the question which I was
askeq about methods for overcoming or resolving deadlocks or disagreements, I would have thought that
producing a senate and a house of representatives which
did not disagree, is obviously the best.

DR THOMSON: Certainly. I will just take you to the top of page 3
and you say - again I use the word "but" - "tlut did at
.least allow the passage of bills in dispute by a joint
sitting". I could take the object of that to mean that
the purpose of this mechanism is to obtain the passage
of bills.
MR BLACK:

The purpose of this mechanism is to overcome disagreements
and deadlocks.

DR THOMSON: If I can just tie you down on that - about what? About
a bill or about one house having different numbers from
the other? What is the deadlock?
MR BLACK:

You have a deadlock over a particular bill, right? A
double dissolution is held. A deadlock would be
resolved in one of two circumstances; one circumstance
is if the two houses now agreed - either to pass or fail,
or not pass it. The second circumstance, even though
they do not agree on other things - - by means of the
joint sitting procedures you would at least have resolved
the deadlock over that bili because it has either been
passed or not passed - -

DR THOMSON:
MR BLACK:

AW

Or not reintroduced again?

Yes. It seems to me that what I am saying is
double dissolutions that I can think of all reduce
degree of deadlocks and disagreements either by
producing a house which agreed more often or, as in
1974, at least
the deadlock or disagreement over
the particular bills which have been
subject of
section 57, so we were that much further along the
track in that we had less disagreements and deadlocks
than we had
so therefore, although it was argued
that
57 would not aecessarily solve the
situation I am
that the use of section 57
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to some extent overcome the deadlock or disagreement
that existed - perhaps more substantially by producing
houses which are in agreement or perhaps to a lesser
by at least removing a particular set of
disagreements because of a joint sitting procedure.
DR THOMSON: So I can take from that that you then would not
add to 57 a requirement that the bill which has caused,
or the bills which have caused and been the basis of
a double dissolution, must be reintroduced to parliament?
MR BLACK:

No~ because it is quite possible that the election
could elect a government in the lower house which did
not agree with it and why should that government have
to even think of introducing it.

MR COMMISSIONER: Even if the same government is returned - or
the same party is returned?
MR BLACK:

I do not think the constitution should start going into
the - - if this government is elected, or if that one is.
I just think that is getting too far - -

DR THOMSON: You would not refine your mechanism to that extent;
that is you would not refine it so that it ensured
the bill at least went again?
MR BLACK:

No~ in fact, politically, I would consider it unnecessary
anyway because I would have thought that the - - I think
the 1975 double dissolution was so peculiar in that the
bills used were bills which the then caretaker
government was not committed to anyway. I really think
that was a very.unfortunate use of the procedure and
I think that would never have happened if my provisions
about supply had been adop~ed. If that had happened,
double dissolution would have been granted on the grounds
of the proper bill, which is the supply bill, and would
not have been granted officially on the basis of these
other bills.

DR THOMSON: I will just take us away from the 1975 double
dissolution. The other double dissolutions it would
appear were used not to get a passage of a bill through,
but to dissolve both houses because a number of the
bills were never reintroduced again -
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OR THOMSON (Continuing): - - - again. If that
mostly used, leaving
MR BLACK:

how 57

Let me take the ones that I am familiar with. I
would have thought the 51 double dissolution was
basically about the Commonwealth Bank bill which
was in fact passed subsequently. The 74 dissolution
was about a series of bills which were in fact
reintroduced and were passed through a joint sitting.
As I say, the 7S one was so peculiar it does not
matter, and the 83 double dissolution - the government
was defeated and so there was no question of the
bills being introduced. So of the four double
dissolutions that I am more familiar with I can see
no circumstances I know of in more recent times where
a government, having won an election, a double
dissolution election, then failed to introduce the
bills that it used as an excuse in the first place.
You may correct me on fact there but the ones I am
familiar-with this has not happened.

OR THOMSON: I would not wish to correct you on fact. You
have made the position, thank you very much, very
clear.
MR BLACK:

I just cannot imagine, really, a situation where a
government - - If it puts these bills in it presumably
is interested in them. I would imagine that
politically almost certainly they would be
reintroduced, as Whit1am did in 74.

OR THOMSON: Can I ~ke you on a different tack? One of your
proposals on page 4 is that the
terms for upper
house members be specified as constituting two
terms for the legislative assembly members. Whether
or not that happens, can we consider that proposal
an independent and separate matter from whatever
mechanism you would put in to resolve deadlocks.
MR BLACK:

RK

Yes. That is, in a sense, a - - I said, ~ou might
notice, at the very bottom of page 4, "consideration
might also be give~" What I am concerned about is
the present artificiality of the Western Australian
constitution and what concerns me is that I gather
there is quite a body
of opinion that it would be
feasible to
dissolving legislative council
of Western Aus
ia holding elections for people who
would not
their seats until years later. If that
the situation I think clearly a constitution
that allows that needs something ~one to it and the
only obvious way I can see to overcome that particular
problem'
to try to
the terms of the upper
house more specifically to the lower house. Those
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who object that this would weaken the upper house
One can go into various means, including having
possible minimum terms for lower houses; if that
was introduced, for example, it could perhaps overcome
the possibility of upper houses being dissolved
in too rapid succession, but I do think there needs
to be some relationship between upper and lower house
terms tp obviate the situation where people could
be elected in theory in, say, 1986 and not take their
seats until 1989.
I have been told that this is
legally possible under our constitution p according
to some interpretation. If that
so then I think
it is something that we should do something about.
DR THOMSON: But that
a separate matter, or could be a
separate matter.
MR BLACK:

Yes, and it is put in the submission very much
as a further point.

MR COMMISSION:
MR BLACK:

This

theproposal for the Victorian

I believe theVictorian,and also the South Australian
legislation, which was described in the press the
other morning, suggested they would have a fixed
term for the lower house but the provision for a
minimum early one, if you like. I think it was a
four-year term but a three-year minimum. It may
be that that is one way to get around the objections
people have that too frequent dissolutions of upper
houses would destroy the upper house.

MR COMMISSIONER:Is not the usual argument against tying the
upper house terms to the lower house that it would
give the government too much control?
MR BLACK:

Yes. That is exactly why I am saying that one way
of meeting that objection would be to specify
minimum terms for lower houses.

MR COMMISSIONER:
MR BLACK:

Fixed minimum terms.

As I say, the South Australian legislation was
described in the press the othermorning - which I had
not heard about before.
It suggested a four-year
term with a three-year minimum.
In other words, the
only flexibility the premier had would be in the
third to fourth year.

MR COMMISSIONER: Is the Victorian one a four-year, three-year
minimum?
MR BLACK:

RK

They quoted Victoria as being the model.
I do not
know whether it is but that was the model they quoted
in the press.
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DR THOMSON: I think
is under their new recent Constitution
Alteration Act this year.
MR BLACK:

It seems to me that if you had that provision I
can see absolutely no reason whatever why the
upper house term should not be tied to assess it
by a number
lower house terms, which would get
rid of this I think absurd proposition.

MR COMMISSIONER: Do you think that was related to the question
resolution of deadlocks?
MR BLACK:

Only that without proper deadlock resolution, as we
have now, one theoretical possibility is that a
government, to try to play the political game, so to
speak, would start forcing elections every so often.
We could have, say, an early election and then another
early election and with upper houses being dissolved
but having fixed terms and going on years and year~
ahead, and it seems to me that to get around that
system it may be better to try and have some more
fixed relationship.

MR COMMISSIONER:
DR THOMSON:

Have you anything further?

I have no more further questions.

MR COMMISSIONER: I have one further question. It does not
arise out of your· sUbmission, Mr Black -
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MR COMMISSIONER (Continuing): - - - Mr Black, but you are quoted
as the authority for - there may be some original
source as well - the 1973 circumstances in which Sir
Charles Court was alleged to have suggested that supply
be
Is there original source authority for that?
MR BLACK:

I had no sources for that other than verbal. I have
been told this by numerous people who claim to be in
a position to know and any statements I have made about
this are usually along the lines that it was asserted
that, or alleged that, or impression gained, or something
of that sort. I had no written authority.

MR COMMISSIONER: Now the only published authority, or pUblished
statement about this arise from your statement.
MR BLACK:

I would have to read again what I wrote but I thought
I would have written them in a way which implied that
this was the impression given at the time. As I say,
I know no of no formal minutes or anything of that kind
which document this; it is just a statement which, ·as I say,
has been made by quite a number of people.

MR COMMISSIONER:
MR BLACK:

It has never been denied?

It has been made to me by people both of the Labor party'
and the Liberal party, including people who would
certainly be in a position to know, that the leader of
the opposition of treday would have preferred that the
upper house use its power but that members of the upper
house were not prepared to do so.

DR THOMSON: Arising out of that I understand -- that would corne
from page 45 of the history paper that was tendered.
I would invite Mr Black if he has the time, and I know we have given him those papers and we can give him a
copy of the Victorian Act if he does not already have
that recent amendment, to consider these papers and
to let us have in writing any comments or criticisms,
amendments, that he might have on that.
MR COMMISSIONER: And the Victorian - - I suppose he already has
access to that anyhow. Thank you very much, Mr Black,
for your submission which at this stage will be kept
not available for general perusal and for your
appearance here today.
DR THOMSON: Mr Black has indicated that he does not wish a
certificate as to costs.
I would recall Mr Vincent.
Perhaps you could continue from where you left off,
Mr Vincent?
MR VINCENT: Yes. I think when I left off I had referred to three
aspects of bills which had been
ected by the council
and the first one was bills which comprised major planks
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in ALP policy which were rejected: the second comprised
bills which had been obstructed by the legislative
council when Labor governments were in office but then
immediately passed when Liberals came into governmental
office; the third aspect of bills I referred to were
bills which were rubber stamped - - -
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MR VINCENT (Continuing): - - - rubber stamped, so to
, by
the council when there was a Liberal government which
seemed to indicate that they were not using their
powers in that latter context as a house of review.
We would suggest, as we have suggested in the written
submission, that it appears from that history the
legislative council has become - I think the words
were used - nothing more than a party political poodle,
instead of a watchdog, as it was supposed to be.
Going on from there, it should be - - what should also
be looked at is the reason for the failure of the Labor
party to ever achieve a majority in a legislative
council, even when Labor majorities were present in
the legislative assembly. We would suggest that this
is presently due to the malapportionment of the
electorates, although in earlier days reasons included
provisions for voluntary enrolments in voting, property
franchise and other matters. Despite admitted reforms
in 1964, these reforms were made conditional on the
entrenchment of a mal apportionment in the Electoral Act
which has continued ..
MR COMMISSIONER: Has there ever been a mal apportionment which
has favoured the Labor party?
MR VINCENT: I understand so. In earlier times there was a
malapportionment in relation to the Goldfield areas.
That, however, with the decline of that industry, ceased
to favour the Labor party.
DR THOMSON: Could I just interject? That, you are suggesting,
was a malapportionment in a sense - - it was done
purposely for that to occur, if I can call it a de jure
malapportionment as against a de facto malapportionment
that might have occurred because the factual circumstances
changed - MR COMMISSIONER: I only asked the question.
answered.
DR THOMSON:

It was Mr Vincent who

Perhaps I can put it to Mr Vincent, if he knows.

Was it put there intentionally or did the malapportionment come about because of factual circumstances - the
drift of population one way or the other?
MR VINCENT: I do not really think that I have sufficient expertise
in that field to answer it. My understanding is that
it was to some degree deliberate. The reasons for the
consistent majorities in the legislative council which
I have outlined show that it is not merely some
deliction on the part of the electorate to have a majority
of a different political persuasion in the council in
order to provide a watchdog, but that there are deepseated reasons for it to come about, which are built in
and entrenched in the system. As I have already
mentioned, there has never been a Labor majority in the
legislative council for the
30 or so years. The
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WA legislative countil
worst example now of
malapportionment amongst
1 the houses of the
Australian states and territories. An upper house,
even a democratically
one -
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MR VINCENT (Continuing): - - - democratically elected one,
should be a house of review only, in our submission,
not a partisan one. This, in the case of Western
Australia, is exacerbated by the fact that it is not
even a democratically elected house.
I would
refer you, sir, to appendix D of our submission,
page 69, which shows percentages of electors as
against seats. At the top of the page you have
got a table showing enrolments, assembly seats and
council seats, and the metropolitan area has 68.2
per cent of enrolments, with 41 per cent of the
council seats. The rural area has 31.8 per cent of
enrolments, with 59 per cent of the council seats.
On that page also, the third asterisk under Other
Facts, the nine legislative council provinces with
the lowest enrolment elect 18 out of the 34
councillors, so they therefore can control the
council and yet they contain only 27.8 per cent of
electors.
So you get to the strange situation with
the point made under that, sir, that the four
legislative provinces with the lowest enrolments
together contain a lower number of electors than
the single province with the highest enrolment.
I would now seek to tender a document. This
is a collection of papers from this year's Seminar
On Progress Towards Parliamentary Democracy In
Western Australia.
I do not know whether that is
already before the commission.
DR THOMSON: The commission does have a copy, sir, and it is
in the commission's bibliography, I think. We have
got a very early version and if Mr Vincent would
supply the commission with what looks like a much
updated version I think we could benefit.
MR VINCENT: Yes, well, I would seek to tender that and I would
refer to page 60 of it in particular.
EXHIBIT 35

Collection of papers from Seminar
On Progress Towards Parliamentary
Democracy In Western Australia.

MR VINCENT: On page 60 is a table which shows the various
houses of the parliaments in Australia and it shows
the approximate range of enrolments inter alia for
the upper house.
If you look along the column for
Western Australia you will see,
, that the range
there is from 4000 to 47,500. That is the approximate
range of average enrolment per member where
applicable.
If you scan the table you find no
other state or the Commonwealth approaching that
difference.
Even the Western Australian legislative
assembly has a greater range than other houses.
I think the next highest range or difference is
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Queensland, the legislative assembly, where there
a 9000 to 21,000 range. That simply, in our submission,
supports our proposition about the entrenched
malapportionment in the legislative council of
this state.
Incidentally, some explanation of those figures
is required because the range for Western Australia,
4000 to 47,500, is per member and of course we have
two members for each legislative council area, so
that the range
- - -
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in
doubled per
MR VINCENT (Continuing): - - - range
actual council area; so it is in the vicinity
of 8000 to 90,000 in fact for those areas but
member that
the rate shown.
DR THOMSON: Could I just interrupt one moment? I take it you
would concede that your use of comparative figures
and also your use of figures generally - - You would
concede, I suppose, that there are arguments that
are being used at other places and by other persons
to justify that malapportionment. I am not asking
you a question on the merits of those arguments.
Would you concede that there are certainly arguments
that have been put forward?
MR VINCENT:

Yes, there are arguments.

DR THOMSON: A little later on I want to try and come back to
the question of malapportionment to try and focus
on its relevance to the terms of reference to this
and I just foreshadow that.
MR VINCENT: Perhaps one could deal with that now. If you like,
Iam prepared to suggest that whilst mal apportionment
is important, it merely exacerbates the problems
of the lack of resolution of deadlocks in the
upper house, but we do not consider that they are
necessarily dependent on one another, that you can have
no mechanism for the resolution of deadlocks
provided that there is, for example, one vote one
value.
DR THOMSON:

Yes.

Yousee them as independent.

MR VINCENT:

Yes, completely independent.

DR THOMSON: There are some other matters I would put but I
would prefer you to go on without interrupting you.
MR VINCENT: I would harken back to the evidence from Mr
Hetherington in that regard as to the need for one
government only, one body which is vested with
legislative initiative and would add that an
upper house, in our submission, has different functions
from merely second guessing the decisions of the
lower house.
DR THOMSON:

Yes.

We do not dispute that at all.

MR VINCENT: The functions of review. Mr Beahan will be
dealing with that matter. If I may go on now - MR COMMISSIONER: Are you going to come back to the question of
what has been referred to as malapportionment?
RK
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DR THOMSON: I was going to do so, sir, in the context of
asking Mr Vincent - and that is why I did not want
to interrupt him
He may go on to other categories
of bills and the
of the malapportionment
figures may lead him to indicate that there may
be need for some different mechanism in relation to
electoral bills and other bills. He may want to put
those bills in a separate category, like he may put
supply bills in a separate category. I was wanting
to press him on that point, but I prefer that he
on and speci
as to money bills.
MR VINCENT: I will be coming to money bills a little later.
On the question of malapportionment, appendix 0 of
the submission at page 67 - and this is the same
appendix we looked at a little earlier - discloses
how the malapportionment problem is translated into
the defeat or violent amendment of the six bills
referred to there, in the present government. Those
were the tobacco advertising bill - the bans were
removed from the bill by way of amendment and that
was unacceptable, the legislative council electoral
reform bill which was defeated outright, the
resolution of deadlocks bill which was defeated outright, and the pecuniary interest bill,defeated outright.
In 1984 the industrial relations bill was defeated
,outright and the decriminalisation of homosexuality
was defeated.
This table simply shows the
percentages of electors, if you like, in terms of the
votes cast. So you can see that those that carried
the day in the council did not in virtually all of
the cases represent the majority of electors in the
State of Western Australia.
DR THOMSON:

Could I just interpose there and harken back to
my earlier question? In respect of all of those bills,
under either of your proposals - - -
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DR THOMSON (Continuing): - - - your proposals that we talked
about earlier where the council refuses, or the
council amends, if those p~oposals were part of the
constitution all of those bills would now be law?
MR VINCENT: They would become law after a 12 month suspensory
time. Whether the 12 months would have been completed
now I am not sure.
DR THOMSON:

No; I take it if at the time - -

MR VINCENT:

They would, with the effluxion of time, become law.

DR THOMSON: All of those government proposals would have become
law.
UNIDENTIFIED SPEAKER:

••• (inaudible, away from mic) •••

DR THOMSON: Perhaps, sir, we can hear evidence from someone else
about that if there is a matter of dispute. I was only
asking Mr Vincent's opinion on that and I would certainly
wish for that to be cleared up by another member of the
team and formally placed on the record.
MR VINCENT: That is my opinion. We can have a look at it and if
it is in error it will be certainly rectified in due
course.
DR THOMSON: My purpose is not to elicit any errors. I am just
trying to relate the proposals for reform into a factual
situation, if that can be done, because there is not
much point having reform proposals that do not achieve
anything. I am trying to suggest that your reform
proposals would have meant that there would have been
some legislation on the books that is not on the books
now; that is all.
MR VINCENT: It is difficult to hypothetically and retroactively
apply a legislative proposal to pass legislative history
wi thout knowing the intricacies of their progress through
the various houses. We would say that in a general way
we could show that the legislative programmes of
governments would be significantly furthered by the
implementation of the deadlock resolving mechanism which
we have put to the commission.
DR THOMSON: That is right.
your proposals were now law you
would sUbmit, I take it, that many of these bills which
have been defeated would have in fact now become law?
MR VINCENT: That
so. Without going into the intricate history
of their passage, I cannot conclusively say with regard
to each of these bills that would be the case.
DR THOMSON: I understand that the industrial relations bill and
the de-criminalisation of homosexuality bill originated
in the legislative council so it may have been outside
your proposal.
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MR VINCENT:

That might well be the case. What we suggest
from the indication of gross malapportionment
of the legislative council in this state is that it
happier for us to suggest that the recommendations
of Bryce for the House of Lords applied to this council,
because the House of Lords is not, of course, a democratically elected chamber and it could be argued IIWhy
apply those provisions to the legislative council of
Western Australia?g but we are 'able to say, given the
malapportionment, that those considerations are more
easily applied to this council.

DR THOMSON:

Could I just interrupt there? Are you saying that
because of the - in your words - gross malapportionment of
the council you can more easily therefore equate it with
the House of Lords and therefore there is a stronger case
for a deadlock resolving mechanism and you can apply
Lord Bryce more easily to the current situation?

MR VINCENT: There is always a strong case for a deadlock resolving
mechanism as between two houses in our submission. What
we do say is that the particular recommendations of Bryce,
having been applied to the House of Lords, an undemocratic
house, are more applicable or can be reasonably said to
apply to - - -
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MR VINCENT (Continuing): - - - said to apply to this council as
well.
DR THOMSON: What you seem to be saying now is that there is
some connection between the malapportionment and
the need for a type of deadlock resolving provision,
they are not completely separate and independent.
MR VINCENT: We have said, and Mr Hetherington has said, and I
would agree with him, that they are completely
separate, that there must be a mechanism for resolving deadlocks as between two houses. The
mal apportionment simply exacerbates the problems
that arise when there are no deadlock resolution
mechanisms available.
DR THOMSON: But you have drawn an analogy to the House of
Lords.
That is why I put that to you.
MR VINCENT: And I went on to say that Bryce's conclusions as
to the restriction of legislative function of the
House of Lords can be seen to be able to be applied
to our legislative council.
DR THOMSON: Because the council is mal apportioned and therefore
closer to the House of Lords than
it was a one
vote one value system.
MR VINCENT:

That is so.

That is as far as I would go.

MR COMMISSIONER: I do not think this really interferes with
the thrust of what you are saying, but what you referred
to as the Bryce recommendations were not indeed, as
I understand them, recommendations. At that stage
the English parliament already had its resolution of
deadlock provisions, and clause 6 of the Bryce letter
merely sets out what the Bryce convention considered
were functions appropriate to a second chamber.
MR VINCENT:

That is so.

MR COMMISSIONER:
MR VINCENT:

It is on that basis that you are putting it?

Nothing further than that.

DR THOMSON: And the functions appropriate are not because
the second chamber is hereditary or because the
second chamber is malapportioned? That is irrelevant?
MR VINCENT: Well, they have some relevance as to the restriction
of power, yes.
In a clearly undemocratic chamber it
is not appropriate, for example, for them to have
legislative initiative whereas it would clearly be
the case for the democratically elected chamber to
have that initiative. In saying that, we are putting
to the commission that the restrictions referred to
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by Bryce as to legislation are appropriate, but
are other functions of the legislative council which
they can properly fulfil, an expanded
you
like. We are able to say that because the maturing
role of other upper houses has brought about other
functions and has shown the usefulness of other
f~ctions in the nature of legislative and executive
review. It is not for me at this stage to elaborate
on that. Mr Beahan will do so.
OUr argument is relating to the malapportionment
of the legislative council and the consequent
appropriateness of the restriction of functions - - -
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MR VINCENT (Continuing): - - - functions
, i n our submission,
reinforced each time the- upper house rejects
legislation designed to bring about
re fo rm of the
malapportionment and there is a considerable history
of those sorts of attempts, as early as 1913 and
as recently as attempts by the present government.
MR COMMISSIONER: Can I press Dr Thomsons's point with you
again? If there was no malapportionment you would
see less need for resolution of deadlock provisions.
MR VINCENT:
I think there are two distinct matters here. One
is the question of a resolution deadlock provision
and the second is a restriction of function on
a house. Now, mechanism for resolving deadlock
may comprise this second but it may comprise other
matters as well.
MR COMMISSIONER:
Yes, but taking the simple question, if there
was no malapportionment would there still be the
same need for provisions to resolve deadlocks?
MR VINCENT: Yes, there would be the same need because
in our system of government - MR

COMMISS~ONER:

How do we relate what you call the mal apportionment
to the resolution of deadlocks?

MR VINCENT:
Because the mal apportionment of boundaries has
highlighted the need for deadlock resolving mechanisms
and it has shown a history of obstructionism and
has led to a history of obstructionism through the
legislative council.
DR THOMSON:
Perhaps I could ask Mr Vincent this: The malapportionment means, does it not, that there are in
fact more disagreements and deadlocks.
Is that what
you are saying? If there was one vote one valup.
there areless disagreements and deadlocks; you
still have to resolve those disagreements and deadlocks.
There is malapportionment and therefore there are
many more disagreements and deadlocks and that is what
you mean by exacerbating.
MR VINCENT:

Mm.

DR THOMSON:

That was a

MR VINCENT:

Yes - sorry.

DR THOMSON:

Just for the record.

lI

y e sll?

MR VINCENT: We suggest that our state cannot both have an
undemocratically elected and partisan upper house
and no provision for the resolution of deadlocks
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because it
shown to be simply impossible
but we would submit that one does need provision
for resolution of deadlocks in any event, if I
can summar~se it that way. Otherwise, the
legislative initiative of either house will be
totally frustrated and in our system of responsible
government the tradition is for the lower democractically
elected house to be vested with the legislative
intent, the legislative initiative. There can only
be one government.
This principle is particularly important
when it comesto the questianof money bills. The
power to initiate money bills in a general sense
is vested solely in the legislative assembly and
this is referred to in section 46 of the Constitution
Acts Amendment Act, subject to some degree of
jurisdiction for bills where there is an imposition
or appropriation of fines or penalties or licensing.
Section 46 of the Constitution Acts Amendment Act
and section 53 of the Commonwealth Constitution Act
are reflections of one another. However, unlike
the Commonwealth Constitution Act, there is no
provision in the state constitution for a resolution
of deadlocks by such methods of double dissolution
and joint sittings - - -
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MR VINCENT (Continuing): - - - and joint
ttings, as in
section 57 of the Commonwealth constitution.
DR THOMSON:
I am sorry for interrupting again but perhaps
I can just take it from that that you are indicating
that section 57 of the Commonwealth constitution can
be used in a theoretical and legal sense to resolve
deadlocks over supply, but could not be so in a
practical sense.
MR VINCENT: Yes, it purports to be a mechanism but it has been
shown to have weaknesses.
DR THOMSON: So you are not really saying to us, are you,
that section 57 is an appropriate way to resolve
deadlocks over money bills?
MR VINCENT: No. What I am saying to you is that the Western
Australian constitution does not even have any
provision, whereas at least the constitution of the
Commonwealth does have a provision, albeit shown not
to -be very good.
DR THOMSON:

But you are talking about money bills now.

MR VINCENT:

Yes.

DR THOMSON:

You mentioned 57.

MR VINCENT:

Yes.

DR THOMSON: Are you even conceding really, in practical terms,
the Commonwealth has got a provision to resolve
deadlocks? I know in theoretical terms section 57
would resolve a deadlock over supply, but in practical
terms can it?
MR VINCENT: All I would say is that history has shown the
provisions of section 57 to be very weak and not very
good for that purpose.
I would not want to go much
further than that.
~m CO~1ISSIONER:

You are going no further than saying, "They have
some provisions, we do not have any"?

~m

VINCENT:

That is so, yes.

DR THOMSON: Yes, that
sir.
MR COMMISSIONER:

as far, as I said, as he takes it,

Yes.

DR THOMSON:
I might just add for the record that, as I understand
it, his proposal
not that a section 57 procedure
be used for supply bills.
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MR VINCENT:

No.

DR THOMSON:

You are not going that far.

MR VINCENT: The effect is that a hostile legislative council
can, in relation to money bills, in this state bring
the state to its knees really by simply refusing to
pass money bills, which can only be put by the
legislative assembly, and it can lead either to a
situation of no government or to a situation where
the undemocratically elected legislative council
can indirectly rule by forcing the legislative
assembly to behave in a certain way and with the
threat of the block of supply as a sanction to
achieve that end.
In that regard, the learned authors Black and
Wood have set out in their book, "The Western
Australian
Elections & Politics 1965-78", WAIT
Press 1979, on page 228, a brief resume of
disputes which have arisen over money bills.
These are as follows: In 1924
"In 1924 the legislative council requested
amendments .••• (reads) •••• was provided
supply was passed. 1i
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MR VINCENT (Continuing):

The authors make this note:

"In all but one of these
disputes, 1966, the Australian
Labor Party held a majority in
the legislative assembly. It
has never had a majority in the
legislative council."
So we make that point to show that the problems of
obstruction of money bills are not merely theoretical
ones and that disputes over money bills have occurred
in this state's parliament far more frequently than
most people realise.
MR COMMISSIONER: Which was the one in which the Liberal party
was in government?
MR VINCENT: There was one referred to in 1966 which involved
the Stamp Act amendment bill to exempt certain
securities from stamp duty. On that occasion the
speaker ruled in the assembly that the proposed
amendment was beyond the council's pow~r and could
not therefore be considered by the assembly. The
minister in charge of the bill in the council
SUbsequently moved the annulment of proceedings in
order to return it to the committee stage. The
motion received the required absolute majority and
the bill was later passed unaltered. Given that
the legislative council can theoretically block
government supply and at least one past Liberal
premier, I understand, has been referred to by Mr
Black - - at least one Liberal premier has threatened
to do so when in opposition; the possibility of a
serious state constitutional crisis is ever present.
I just want to deal with the conferences of
managers, if I may, briefly, sir.

MR COMMISSIONER: Do you want to pursue anything about supply
and money bills?
DR THOMSON: I have drawn to Mr Vincent's attention that provision
in section 31 of the Audit Act. I do not really think
we can take it much further. I would not at this stage
wish to pursue it - MR COMMISSIONER:
DR THOMSON:

I

think you are aware we have had some response.

Yes.

MR VINCENT: Yes. It may well be a legislative enactment of what
were once called the writs of liberate, I understand.
DR THOMSON: I think Mr Vincent covered the point very nicely by
saying it would provoke a constitutional crisis, rather
than suggesting that the government would be forced to
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an election so I think in the political realities that
is what he is talking about, a constitutional crisis;
he would hinge his submission on that
than any
MR VINCENT: With regard to the conference
managers, sir, I
have been able to read the commission's discussion
paper on that aspect and I wo~ld just make some
comments on it - on conferences of managers, not on
the paper - one of which I have already made and that
is that the jurisdictional provision for the standing
orders from which the provisions for conferences arise
are only to confer, correspond and communicate with
each other; that is in section 34 of the Constitution
Act. It provides a conciliation format, perhaps, but
it does not provide a resolution format there.
DR THOMSON: You are saying that section
resolution.

34

does not mandate a

MR VINCENT:

No•

DR THOMSON:

That is not a sanction that is requires a resolution.

MR VINCENT: No: it just provides that certain rules can be made
for conciliation,· if you like, but no determination so
it is not a deadlock resolution.
MR COMMISSIONER:
MR

VINCENT:

For some means of communication beyond messages?

Yes.

DR THOMSON: Would you even go further and say that section 34 does
not necessarily contemplate that one of the orders of
each house would - "- -
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DR THOMSON (Continuing): - - - of each house would be a conference
of managers? That is, what I am saying is that if
you abolish the conference of managers from the
standing orders, that would not offend section 34.
You cannot even read section 4 as strongly as to
say it requires a conference of managers.
MR VINCENT:
I am just having a look at the section but I
thoughfit was permissory in terms, not mandatory.
DR THOMSON: That is right, yes. So you would say it would
hardly even be a subsidiary object of 34 to require
conferences of managers.
If one were to say, what
are the objects of section 34, you would not leap
to the conclusion that you need conferences of
managers?
MR VINCENT: No.
I will just have a look a~ the section.
Yes - "confer, correspond and communicate with each
other."
It is perhaps a generous interpretation
of that power to have the provisions for a conference
of managers.
DR THOMSON: Would you submit that that would strengthen your
earlier submission that therefore a conference of
managers is not a law or has not got the sanction of
law within the terms of reference of this commission 2
MR VINCENT: Yes, it does. The second point I wanted to make
about the conferences of managers is that by the
way they are constructed if there is no agreement
on the bill the bill is simply terminated.
In the commission's discussion paper the table there
discloses, under table C, that there are 105 where
agreement was reached and in column D, 32 where
there was no agreement reached and then column F,
where there are 42 where somehow or other the
provision for a conference of managers was avoided
but the bill failed nevertheless. We would suggest
that these statistics are interesting but are
not conclusive as to whether the conferences of
managers are successful in resolving a deadlock.
First, one would have to look at the type of bills
that faiaed.
There may not have been any agreement
on major planks of government policy, whereas the
ones that passed may have been non-contentious
amendments.
DR THOMSON: Could I just interrupt there? You are saying that
in that 32 that did not become law it is quite
possible that there are a number of major government
bills.
MR VINCENT:
RK
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the 105 that were amended, many of these may have
involved not so contentious items. Secondly, even
with
ones that were
by way of agreement,
the assembly would have still been
much imposed
upon - - -
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MR VINCENT (Continuing): - imposed upon in the process
because the result of a conference of managers is
merely a report as provided in standing order 399.
I am referring, sir, to the legislative council's
standing orders.
"The managers for the council shall,
when the conference •••• (reads) •••• such
report to be signed by the council
managers."
It is not even a recommendatory provision there.
Amendments which were agreed to for the sake of survival
of the bill may be perversions of legislative intent
because the ,assembly personnel knew that, no matter what
the result of the conference of managers, the legislative
council would still have the power to reject the bill
in the final analysis.
MR COMMISSIONER: This means probably under column.C, though
the managers· reach some decision, it does not mean that
the bill is passed.
MR VINCENT: That is so, and I could elaborate on that, sir,
with one particular example. There is a curious
effect of the procedures here.
If the council of
managers agree, the bill may still be lost; but if
they do not agree, the bill is automatically lost that is, the council cannot eventually agree. One
of the strange workings of this is seen in the local
government bill which I referred to earlier on.
In
that case the adult franchise provisions of the bill
had the general sanction of the legislative council.
It went to the conference of managers on other
collateral matters, but one of the managers himself
was opposed to adult enfranchisement for local government
so he did not agree with it generally, and so the whole
bill failed.
There is an example where the council of
managers in fact promoted rather than resolved a
deadlock.
MR COMMISSIONER:

Are we right in our

DR THOMSON: I was just waiting for Mr Vincent, if he was
going to add a fraction more
MR VINCENT:

No.

DR THOMSON:
I understand that the 105 does represent bills
that have become law as a result of a conference of
managers and, of course, like all the other figures
and papers that is subject and open, which Mr Vincent
is doing, to questions.
I just understand that that
is the position, that 105 resulted in legis~ation.
Perhaps I might just put to Mr Vincent that as I
understand his submission
is this: He
saying
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that the criterion for a successful conference of
managers
not whether or not legislation gets onto
the books; he seems to me to
saying that even if
legislation gets onto the books it is not necessarily
a successful conference of managers because, he
seems to be saying to me, that legislation flowing
from the conference of managers may be a second, or
third, or fourth best preferred government option.
MR VINCENT: Yes, that
what I indicated earlier in my
evidence, s
- that it may in fact have been a
perversion of the original legislative intent of the
assembly.
MR

At the same time, it is arguable, it might
have been an improvement.

CO~1ISSIONER:

MR VINCENT: Well, it may have been in some cases, but we would
suggest that where people go into a situation of
conciliation knowing that they do not have equal
rights of determination, of the eventual outcome of
the bill, their conciliation stance is greatly reduced
and they would be liable to ·accept otherwise unacceptable
propositions put to them.
DR THOMSON: Can I just put to Mr Vincent that even if one
accepts that it is the third, the fourth, or really
is not a preferred government position at all that
an amendment gets into the legislation, would some
people argue that the mere fact that there is
legislation indicates that the disagreement or deadlock
has_baen resolved - - -
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DR THOMSON (Continuing): - - - resolved; that is,
you do not
say "the criterion for a successful conference of
'managers is legislation on the books" because you say
"We didn't like that legislation" and "105 times we
didn't like that legislation" could you be answered within
the terms of this commission's terms of reference by
saying "At least it has resolved the disagreement,
something has come out of it"; or do you go on and say
"No; the disagreement still is there. We still disagree
about the first government option. That's what we
wanted; you still won't give it to us, the disagreement
is still there." So therefore it has nbt been a
disagreement resolving mechanism?
MR VINCENT: Yes; I would adopt the latter proposition that you
have put; that a disagreement is still apparent even
although - it may be still apparent - legislation is
enacted because it is against the will of one of the
parties.
DR THOMSON: I would prefer you not to adopt it.
I have not put
it as my suggestion - it is your submission.
MR VINCENT:
I have adopted it as alternatives put to me by way
of a question. Just finally, sir, we would suggest to
the commission that the absence of deadlock resolving
provisions in the constitutional framework of this
state is a significant defect in our system
and it
is open to constitutional crises occurrlng of serious
proportions and we therefore suggest that the answer
to the first term of reference should be in the
affirmative.
.
MR COMMISSIONER: As'far as the constit~tional crisis occurring,
that only with reference to supply? Could you get
a constitutional crisis if the tobacco advertising bill
is rejected by the upper house and there is no agreement?
MR VINCENT:
I can envisage situations where a government may need
to bring in important legislation to preserve the peace
and good order of the community apart from legislation
related to money and the failure of that legislation
could result in a significant crisis in the community, yes.
DR THOMSON:

Would you suggest that electoral reform bills could
1 within the same category?

MR VINCENT: Electoral reform bills are important. They do not have
the immediate stark problem of chaos and disorder in
the community, perhaps, that one can envisage with some
other bills but I am not trying to underestimate their
importance because as a community we have always believed
strongly in democratic principles.
DR THOMSON: I will put
this way to you: A deadlock over supply
would promote an 1mmediate and tangible constitutional
crisis. Would you put it that an electoral reform, if it
is not passed, would gradually over time amount to and
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create a situation of a constitutional crisis in that
the parliament may not be
to be a legitimate
parliament and therefore one might suggest there is a
constitutional crisis? Would you put it that high?
MR VINCENT: Yes. The chaos in the community that I was referring
to - I was directing my mind to more immediate problems could very well come about over a period of ~e when
they felt their government was no. longer, or not
representative - - -
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MR VINCENT (Continuing): - - - not representative of them and and by "the government" I am talking in terms of
both houses of the parliament - that their combined
electoral will was not being adhered to.
DR THOMSON: And would you push it as far as to say that
that electoral reform could not get through and the
malapportionment continued, the very notion of
representation - and, we being a democracy,
representation being a key element - would be at
risk and that if that was at risk that would lead
to a constitutional crisis?
MR VINCENT: Yes, it would be appropriate to call that a
constitutional crisis. Yes.
DR THOMSON:
In your opinion as someone involved in these
matters, political matters, do you foresee that as
either having happened or as likely to happen in the
foreseeable future if there is no provision to
resolve disagreement over electoral bills?
MR VINCENT:
I am aware of a growing disquiet in the general
community about the inability of the government to
reform parliament in that way, yes.
DR THOMSON: And to avert that crisis you would suggest a
mechanism to solve the disagreement?
MR VINCENT: Well, that and other crises and the deadlock
resolution mechanism is needed for simply ensuring
that proper responsible government continues, or
can continue.
MR COMMISSIONER: Are you going to be able to answer questions
relating to your ultimate recommendations?
MR VINCENT:
I would prefer it if those questions were directed
to ~tr Beahan, I think, sir, and if there are any
matters following that which would indicate that I need
be recalled
I would be available for that purpose.
DR THOMSON: I am sorry, sir, I have just one or two questions
arising out of Mr Vincent's submission.
~1R CO~1ISSIONER:

I am sorry, please ask them.

DR THOMSON: Your submission characterises two types of bills at the outset, supply bills, and other major government
bills, I take it. Despite our discussion about
electoral bills you would adhere to those two categories
of bills in respect of which you need two categories
of deadlock resolving mechanisms - one for supply and
one for other bills.
You do not now envisage a
third category.
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MR VINCENT: With regard to constitutional bills?
what you mean?

Is that

DR THOMSON: Or electoral bills or any other category. You
are happy just having two categories of bills.
MR VINCENT:

•••• (away from microphone) ••••

DR THOMSON:

Fine, certainly.

We can postpone that question.

MR VINCENT: Yes, I think it may be better to postpone it because
it has exercised our mind.
DR THOMSON: Certainly. Perhaps I can move on to my second
question, and it is really my last one. At one point
in your submission you suggested that there was
unrelenting obstruc~ionism to Labor governments by
the council which was prepared to pass with ease
bills that were put forward by a Liberal government.
Your submission at page 6 also, under the heading
Current Situation, is:
"Clearly the l~gislative council has
been used •••• (reads) •••• while Liberal
governments are given "free reig~."
I wonder if you might just turn to pages 3S and 36
of the history, the long document, the paper that was
tendered.
MR VINCENT: I do not have that document in front of me, I
am afraid.
DR THOMSON: I am sorry, we will give you a copy. I go to
pages 3S and 36. I will not read paragraph 315,
but it starts on page 3S. The conclusion is, and
this is Ralph Gore, whose masters thesis was on the
legislative council and who is cited throughout
this work:
"Gore uses the rejection of these bills
to support •••• (reads) •••• on matters
affecting the council's constitution."
Would you turn to page - - -
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DR THOMSON (Continuing): - - - to page 40, which you have
already alluded to, . the question of the council
having something to say about a money bill in the
period of the Brand government? You have read this
paper.
It indicates that on a number of occasions
the council has acted against, as I might say, the
Liberal Party or the Conservative Party, before it
became the Liberal Party, in rejecting constitutional
amendment bills and other bills dealing with
its privileges. Would you accept that that has been
the case?
f.1R VINCENT:

Well, from the paper it is indicated.

DR THOMSON: If one accepted that as the case, would you confine
your submission concerning unrelenting obstructionism
to narrow it from all bills to only - and I do not
use "only" in the sense of demeaning it - major
government initiative bills, other than constitutional
bills and these privileged type bills?
MR VINCENT: No.
I would go further to say that certainly
in the last 30 years there has been a consistent
pattern of the legislative council obstructing Labor
government legislation if not in toto, at an unprecedented
and uncalled for rate.
DR THOMSON:
I am not disputing that at all, and the basis for
your submission.
I am just putting to you that that
is why you are not making your submission any wider
than that. You are not saying that the council has
never rejected or never disagreed with bills put up
and some important bills - by Liberal or
Conservative parties from the lower house.
MR VINCENT: No, I would not say that.
in the past, yes.

They have rejected them

DR THOMSON:

That is, Conservative bills.

MR VINCENT:

Yes.

DR THOMSON: But your submission
at least that as far as
Labor governments' major party platforms are
concerned, the evidence is that there is unrelenting
obstructionisD on those bills and if you look at
the same parallel types of bills put up by other people
it is not so.
MR VINCENT: That is so.
In the last 31 years there has only
been one bill rej
by the legislative council
when there was a non-Labor government in office.
r think that speaks for itself.
MR COMMISSIONER: Are you suggesting that this might be because
party politics have become more disciplined? Why
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situation have changed over the
30 years?

MR VINCENT: Although I am not a politican historian, as
I understand it the parties have, become more
consolidated as such in those last years that
I have mentioned, the last 31 years.
MR COMMISSIONER:

We do not want to

you.

MR VINCENT: That may be a reason for this pattern then emerging.
Talking about party discipline, it is interesting
to look at the table, I think in your own paper - not
your own paper but the commission's discussion paper as to the matters which were referred tot he
council of managers and in the Court government there
were none, whereas in the Brand government I think
there were some 11.
DR THOMSON:

I have no further questions at this stage.

MR COMMISSIONER:

Have you anything you would like to add?

MR VINCENT ~ (,Nothing 7 sir.
MR COMMISSIONER: Thank you very much.
want to come back again.

We accept that you might

WITNESS WITHDREW
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EAMON BEAHAN:
DR THOMSON:
MR

BEAH~T:

Perhaps you could tell us your full name?
Michael E2mon Beahan.

D? THOMSON:

~hat

MR BEAHAN:

It is 31 Hinkler Road, Kalamunda.

is your address?

DR THOMSON:
I believe that you hold two degrees from the
University of Western Australia.
MR BEAHAN: That is

ght.

DR THOMSON: An Arts degree - a Bachelor of Arts and a Bachelor
of Education. What is your present position?
MR BEAHAN:

State secretary of the

DR THOMSON:
MR BEAHAN:

branch of the Labor Party.

How long have you held that position?
Since 1981.

DR THOMSON:
MR BEAHAN:

WA

Prior to that, what was your involvement in politics?

About 17 years' involvement in a variety of capacities,
mainly at an honorary level and a qeneral interest in it.

DR THOMSON:
I take it from that that in those 17 years you have
had a good deal of practical experience?
MR BEAHAN:

Yes.

DR THOMSON:
I take it from that that it is practical experience
involving both discussions about politics, including
discussions about parliament?
MR BEAHAN:

Yes, indeed.
My experience would be more along that
line - the practical application of things - than
knowledge of the details of parliamentary processes.

DR THOMSON:
Perhaps I
submission.
MR BEAHAN:

MT

could just ask you to elaborate on your

I would simply sum UP what approach the three of us
have tried to take.
Mr Hetherington this morning traced
the development of the notion of responsible government
drawing largely on the British precedent. He carne to
the conclusion that there is a firm basis both in British
and Australian precedent and practice, with the understanding that legislative initiative is vested in the
democratically elected lower house in our system.
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Mr Vincent focused on the experience of the WA
Parliament and in particular on the nature of bills
rejected in the l~gislative assp.mbly. He has demonstrated
I believe that the legislative council has acted in a
politically partisan manner and that this is inimical
to its claim to be a house of review.
It is largely based on the positions outlined in
Mr Vincent's and Mr Hetherington's papers that we
respond to the
t term of reference in the affirmative.
I would just briefly summarise some of our reasons for
that, and I now refer to page 16 of our written submission and will go through it point by point, but very
briefly and add to the points that are made there, where
necessa~J.
In some cases I will simply refer to them
and move on.
The first one - going to point A, Disacrreements
between Houses have been Frecruent - I think has been
dealt with fairly thoroughly-by Mr Vincent and should
need no restatement. It is argued in our written
submission and also supported I think by the commission's
own research in exhibit 24. It is important to note
that many of these disaqreements THere" over money bills,
and I will come back to that later.
Peint B says that the legislative council has
tended to act as a house of obstruction for oartisan
advantacre. Aqain I think this has heen amplv demonstrated
bV.Mr
Vincent and is arqued
in our written s~bmission
once again. I think it is also borne out by the commissLon in your own research paper, exhibit 24. Going back
to the questions that Dr Thomson put earlier, of course
there must be a subjective assessment of the sorts of
bills that have been rejected and the importance of those
bills to the government" of the time. I think that
subjective assessment accounts for some of the discrepancies in the figures for bills that are given.
"

Even in your own paper, exhibit 24, if one were to
graph the =ejections of bills over the years - - -
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MR BEAHAN (Continuing): - - - over the years one would see
that whenever Labor governments are in, if it were
a histogram,You would have the thing going up.
Point C talks about the power of the legislative
council being contrary to the concept of responsible
government. Mr Hetherington in his historical
analysis, I think, defined this concept.
It is
also defined in our written submission and again
I notice it is referred to in your historical
research paper, exhibit 22. Essentially,' as I
outlined earlier, we are claiming that there is a
firm basis both in British and Australian precedent
and practice for the understanding that legislative
initiative is vested in the democratically elected
lower house.
DR THOMSON: Could I just hold you there for one moment? I
am wondering whether you would also endorse Mr
Hetherington's movement, should I say, firming up
or strengthening his submission to indicate that
perhaps it is more than merely a practice, political
practice or political convention, of responsible
government. Would you endorse his strengthening
or firming of his submission to indicat~ that
perhaps there is a basis for responsible government
in the written text of the constitution?
MR BEAHAN:

I think that is so and I would agree with that.
I would go on to say that the practice is different.

DR THOMSON: You would s~the practice is definitely there and
you would also support Mr Hetherington in so far as
that submission would lead to responsible government
being imbedded in the text of the constitution.
MR

BEAHAN: Point D talks about the absence of deadlock
resolutions causing instability. I will refer to
this in more detail in relation to recommendation 4
inparticular, which deals with money bills.

MR COMMISSIONER: You do not regard the managers conferences
as a means for resolving deadlocks.
MR BEAHAN:

Not at all.
I agree with the other points that
have been made by, I think, Mr,Vincent and also by
David Black, that it involves a process of conciliation.
I agree also with the legal points that have been
made in relation to that in so
as I understand
the law.

MR COMMISSIONER: The deadlock
is exhausted.
MR BEAHAN:

RK

after the conciliation

Right.
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-DR THOMSON: Could I also interrupt? would you also
as I understand Mr Vincent put, that the mere
that legislation emanates from a con
of
managers does not necessarily indicate the deadlock
has been resolved?
MR BEAHAN:

Yes, I do

with

DR THOMSON: There
would you say that the conference of
managers is not a deadlock resolving - and I put
the emphasis on "resolving n - mechanism?
MR BEAHAN:

I do agree with both of those comments and with
the reasons for stating those that Mr Vincent has
already given.
It is our view that if the government is
created from the majority in the assembly the
absence of such a mechanism of deadlock breaking
mechanism is clearly destabilising. It effectively
means that
legislative council is acting as
an alternative government, a second centre of power,
if you like, and that this is both inefficient and
potentially "dangerous and chaotic.
I want to come to the question of the malapportionment. I am sorry to raise this once again.
I know that in some regards it can be seen as
a peripheral issue, but if I could draw the distinction
that I think ~r Thomson was trying to draw earlier
on-between the mal apportioned house and the _
democratically elected legislative council and
whether deadlock provisions would be equally
desirable in either of those instances, I think the
distinction that needs to be made is that
in the situation that currently exists with an
undemocratically elected upper house the question
of -responsible government is less a justification
than is the malapportionment itself. In the
situation where you do have a democratically elected
house the need for deadlock resolving mechanismsis
no less urgent but it is urgent for different reasons.
It is urgent then because of the concept of responsible
government. Perhaps I could just restate that
because it is a fine point that I am trying to make.
In the case of an undemocratically elected upper
house
is
malapportionment which becomes the
main reason for the need for deadlock provisions.
So
you are going to balance
up in the actual
reasons for needing deadlock resolving mechanisms,
in an undemocratically elected house it is
more
weighted by
mal apportionment than
is by the
responsible government argument. If it is a democratically
house
is weighted the other way by the
argument from responsible government. I think
that is an important distinction to
made - - 271
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MR BEAHAN (Continuing): - - - to be made.
If I could again
focus attention on something that has been touched
on by Mr Vincent and that also appears in our
written submission that I would like to focus attention
on,
it is this question that the problem in WA is
exacerbated by the fact that the legislative council
is mal apportioned and, therefore, does not accurately
reflect the will of the people.
To give a simple
illustration I have a paper that I can distribute
if it is helpful.
DR THOMSON:
MR

B&~HAN:

36
MR BEAHAN:

Would you wish to tender that paper?
I would like to tender that, yes.
Paper headed "Malapportioned WA
legislative council",one page.

What I am effectively drawing attention to here is
focussing in on that malapportionment and I apologise
if it is a repetition of what has already been said but
I think it is a focussing of that repetition; it is
very important to us and needs to be said for that
reason.
In the metropolitan area, while 68.4 per cent of the
electors are
represented in the metropolitan area
they have only 41 per cent of the seats, that is 14
seats, while the rural areas in Western Australia have
31.6 per cent of electors and elect 59 per cent of
the members, that is 20 seats.
So the current
system represents a variance on the average or the
quota as it is known of up to 92 per cent, plus or
minus, rather than the 10 per cent which is regarded
as normal; in fact, it is much less than that in some
countries but it is 10 per cent, for example, at the
Commonwealth level. To give an example of what that
actually means in practice, the seat of Lower North
Province with an enrolment of 7900 has a negative that should be a minus 84 per cent - variation of
84 per cent and North-East Metropolitan Province with
an enrolment of 94,900 has a positive variance of 92.1
per cent, so you can put a positive before that 92.1.

MR COMMISSIONER:
Are you saying the 84 per cent should be
negative 84?
MR BEAHAN:

AG

Yes; negative from the norm, from the quota.
This makes WA, as has already been stated by Mr Vincent,
by far the worst example of malapportionment among
all the houses of the Australian states and territories.
Reference is made to this in the submission of the
Tasmanian royal commission into the Constitution Act
on page 746 where the then senator, Gareth Evans,
now Attorney-General, drew attention to that fact.
It is often believed that Queensland has the worst
malapportionment; in
that is not true at all.
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Western Australia beats them by a long way,
There
a repetition
, I notice, of that point.
A gerrymander exists in addition to this
malapportionment; that is a point that has not been
made yet and I add.
A couple of examples of that
are the northern seats for which the boundaries
are drawn by statute and where there are some quite
circuitous sorts of line drawing that has gone on up
there to make sure that seats are held in certain way,
in our opinion. The other example is the drawing,
again by statute, of the boundary to the metropolitan
area which, for example, leaves out of the metropolitan
area seats like Darling Range and Kalamunda.
I live
in Kalamunda; we have half the electors that the
seat of Rockingham does despite the fact that
Rockingham is further from Perth than Kalamunda.
Kalamunda is regarded as a rural seat and is Liberal
held.
That is an example of what I mean by gerrymander.
MR COMMISSIONER:
MR BEAHAN:

AG

But

who, in fact, draws these boundaries?

It is drawn by government by statute, the boundary
of themetropolitan area and also the fo~r northern
seats.
From there the electoral commissioners are
.
then given the job of divvying up the rest.of the state"·
according to other criteria, of course, wh£ch we
also regard as being undemocratic - - -
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MR BEAHAN (Continuing): - - - undemocratic. The net effect of
this is that Labor has not won a majority in the
council for over 90 year& and Bob Hetherington
has already drawn attention to that, despite the
fact that it has won office in the assembly on a
number of occasions through that time.
The West Australian editorial comment for
the last 10 years, I think, has instructed in this
regard, and while I do not have it right here with
me I do have copies of all the editorial comment
for the last 10 years and I would happily make that
available to the commission if it so desires.
DR THOMSON: Can I just ask you on the two points you have made firstly, if one drew a graph in relation to bills
which have been rejected by the council it would
show a much greater preponderance when Labor governments were in power and secondly, the point you
are making about the distribution of seats.
Is
the conclusion to be drawn from that for thepurposes
of this commission that if there is malapportionment
as exists and is alleged to exist in this state,
while there is that malapportionment there are many
more disagreements, and because there are many more
disagreements that increases the need for an
agreement resolving mechanism?
MR BEAHAN: I would agree with that. We have said it exacerbates
the problem and that is as much as saying what you
have said - that it increases that need.
DR THOMSON: So it exacerbates' the problem of disagreements.
That, I am trying to say to you, increases the
need for a deadlock resolving mechanism.
MR BEAHAN:

It increases the need but the absence of that
malapportionment does not - -

DR THOMSON: No, I have not put that to you because I would
then say to you at that point that if there was one
vote one value for both houses, and if voters split
their tickets, there still could be a different
majority in each house.
MR BEAHAN:

Right.

DR THOMSON: So even with a one vote one value system there
may still be disagreements between the houses.
MR BEAHAN:

Yes, indeed.

DR THOMSON: And you would
11, in your submission as I
understand it, say there would still be a need for
a deadlock resolving mechanism.

RK
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Yes. Re
to point F now - that most other
parliaments have deadlock mechanisms - our written
submission re
s to the mechanisms which exist
in our states and in the commonwealth constitution
and these are also outlined in more detail in fact in
the commission's own research paper, exhibit 26.

DR THOMSON: Could I just interrupt? I am sorry to do this
again. You are saying that most other parliaments
in Austral
, I take it.
MR BEAHAN:

Yes.
I will be referring
on to some overseas
examples too which I think are comparable systems,
with the same genesis.

DR THOMSON: Without anticipating too much, if I said you are
talking about parliaments in a system of responsible
government, you would exclude from this category
of this debate parliaments or legislatures that
have some other system such as the American system.
MR BEAHAN:

Yes.
I think it is not very instructive for us
to follow the American system because it is so
different. So the examples I will give will be of
countries such as India, which are based on the
British system,,,,the Westminster system, of government
and which do follow that principle of responsible
government.

DR THOMSON: So if someone were to say to you that the American
system does not have a deadlock resolving mechanism
I take it your response would be, "Well, that is
an irrelevant situation because they don't have
responsible government."
.

MR BEAHAN:

Yes.
As I said, I will refer to these in more
detail later on.
I will not go into any of the
Australian systems because they are well and truly
dealt with in the papers before you. Suffice it to
say that it is most unusual in bicameral systems
not to have some sort of deadlock resolving
mechanism, no matter how cumbersome this may be,
and looking at some of the eastern states ones I must
say that they are very cumbersome.

MR COMMISSIONER: If we take the Australian situation now, of
the bicameral states there are two which do not
have any deadlock - MR BEAHAN:

Yes, sorry.
Tasmania and

MR COMMISSIONER:

MR BEAHAN:

RK

So

I was going to come to that shortly are only

that do have.

Yes, and
are
that do not have upper
nouses, of course. That is another way of dealing
with the same problem, as I will also come to.
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I was going to make the point that in Australia,
Tasmania and Western Australia do not have them
and of course Queensland has found
own way
of solving that same problem.
Point G goes to the fact that the need for
unpopular government measures is jeopardised. We
make the point that a populist legislative council
in search of political support - - -

RK
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ME BEAHAN (Continuing): - - - ?oli cal support may well reject
the implementation of the sometimes tough decisions
which governments must take. Such decisions are often
necessary in laying the foundation for long term plans
and have to be taken by any government that is really
governing. However, that is difficult against the
backdrop of a legislative council that is looking for
popular support from the electorate.
MR

CO~21ISSIONER:

MR BEAHAN:

I do not quite follow that.

If there is no pressure on the upper house in terms
of having to face the people as a result of a decision
to block whatever bill is before them, then a really
tough bill which goes aaainst the grain in society but
which is necessary in terms of lona term plannina and
laying the foundation for some changes that are really
necessary - fundamental changes- -An example which is
very pertinent now of course are two admittedly
Commonwealth issues which arose in the last election the assets test and the tax on 3uperann~~tion lump sum
payments.

What we are faced with in Australia is a very
dangerous situation of an aging population more dependent
on social welfare which governments of any political
view are going to have to find resources for. So touah
decisions must be made. Bringing that to the state
scene, if decisions like that were to be made a
legislative council seeking popular 'support and not
having to face the people bv election would not take the
risk. They would be wanting to object to that •
.
HR CO~l1USSIONER:
I cannot follow the house which does not have
to face the people at an election. It should be less
concerned with the popularity than the house which has
to face the people.
MR BEAHAN:

It goes to the very point of what a lot of our submission is based on, and-that is that the legislative council
is not acting as a house of review but a politically
partisan house. wnat happens is that if the Liberal
Party, for examp ,or if we, in other circumstances, were
wanting to make ourselves look good as an opposition
party, we would not want to be supporting unpopular
legislation. So what would happen in that instance in the
legislative council is that they would take a politically
partisan position, not a position of responsibility in
taking a tough decision even knowing they do not have to
face the electorate. They are taking it on behalf of
their party to make their party look better.

DR THOMSON:

MT

Are you saying they are making a decision on behalf
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of reop
sitting elsewhere, in their interests rather
than the council's own?
MR BEAHAN:

That is right.

HR COMHISSIONER:
It is not their own : it is the question of
their party facing the electors and being more popular?
MR BEAHAN:

That is right.
I think that is auite an important
point because our y~o
submission
a 5sn3e turns on
that political role that the legislative council plays
- that politically partisan role.

DR THOMSON: Could I just interrupt again? Would you submit even
further that not only are they not forming a function
of review but are taking in fact nolitics into it?
Would you go further and suggest that they are acting
under instructions from elsewhere?
MR BEAHAN:

I do not have any direct

evidc~ce

of that.

DR THOMSON:
I do not necessarily mean direct evidence, but is
that your experience of politics?
MR BEAHAN:

It is certain Iv the case.
The party room is what
decides what will haopen in the leais1ative council.

DR THOMSON:

r.1T

That leads you to suagest - - -
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DR THOMSON (Continuing): - - - suggest that it
performing the function of review.
MR BEAHAN:

not

That is right. In fact the Liberal Party
itself - and it is a pity they have not the
submission before us because the argument they would
be putting, andhave put - and I think in fact in
this morning's paper there is a similar line taken
by the leader of the opposition - is that the reason
there are no differences of opinion between
parties of the same - - If the government is a
Liberal government and there is a Liberal dominated
upper houses, as has always been the case, there
are no disagreements between them because they
make their decisions in the party rooms. They
make that admittance themselves.
It is the party
room in both circumstances, both when they are in
government and with a control of the upper house,
and when we are in government and they are in
control of the upper house, where those decisions
are made.
.

DR THOMSON:
if
in
in
MR BEAHAN:

If they make those decisions in the party room you accept what you have said, that is admitted
the paper - are there more members of the opposition
the assembly than in the council?
Yes.

DR THOMSON: And if one accepted that decisions in a party room
were by a majority and the assembly members wanted
one thing and council members wanted another and a
decision was taken, do you suggest that the council
members would then be acting under an instruction from
the party room which was really an instruction from
people from other places?
MR BEAHAN:

Yes. That
so, but to be realistic about it, there
are some times renegades who refuse to take those
instructions and that is why the pattern is not as
clear always as it might be, but that certainly
is the trend.

DR THOMSON:
I am putting all that only, s
functions of the house of review.
am putting the questions to.

,

as to the
That is all I

MR COMMISSIONER:
I am wondering whether we are asking for too
much speculation.
DR THOMSON:
MR BEAHAN:

RK

It was only just to go really to the house of
functions~ that was all,

world
I think in the cut and thrust of the
of politics those things are generally admitted, although
are, I agree, speculative.
I will also come to
and the constructive
the concept of the house of
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role for the legislative council because we
genuinely believe there is such a constructive role
to be found.
DR THOMSON: Perhaps I should just add for the record that
that same line of hypothesis might also be taken
in respect to another party in parliament as well
and not just the conservative party - that whole line
of discussion, just for the record.
MR BEAHAN:

Indeed, I concede that. Point H goes to the absence
of deadlock mechanism being an impediment to change
and forces the government to seek speedier and more
reliable alternatives in pursuit of policy commitments
and that this can lead to a situation in which
governments favour non-parliamentary methods such as
government by administrative fiat.
I think, if I
may be so bold, professor, this commission in itself
might be used as an example of such action. While
one of the criticisms of the opposition is currently
that this was not a decision of parliament,
it was
an administrative decision,
I am not suggesting
that was a way of the government escaping responsibility
but just frustration at the point that it could not
get any form of change through the legislative council
in the various attempts it has had over the years and
certainly the various attempts it has had during
this government.

MR COMMISSIONER:
MR BEAHAN:

Is there any hard evidence of this?

I think the Liberal Party submission to this
commission indicates their attitude.

MR COMMISSIONER: No; I mean is there any hard evidence of the
fact that gover~nts would then seek alternative
means of doing it by administrative fiat,
MR BEAHAN:

I suppose it would take research to come up with
that hard evidence.
I have not got it.
It is a
constant accusation that is made by oppositions
and is currently made by the state opposition here.
It would need research to draw that out and I am
afraid I have not got that research.

DR THOMSON:
In view of Mr Beahan's reference to this commission
one could distinguish between government by
administrative fiat and this commission - if he is
using administrative fiat in the sense that
administrative action which results in some binding
or some action being taken; that is, if one had
an order in executive council which resulted in
regulations being promulgated that did not need to
go to parliament, in that sense of government by
administrative fiat.
In this sense any recommendations
from a Royal Commission will be recommendatory to
the government only.
I would not have thought one

RK
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could categor~se this commission as government
by administrative
in that sense.
MR BEAHAN:

No.
I would certainly agree with that
distinction. It clearly is different and what
I am referring to mainly here - but what is a
passing, rather facetious comment ~eferred to the
commission - is the sort of thing you said in
the
instance - - '

RK
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MR BEAHAN (Continuing): - - - the
st instance.
Point I
goes to the point of negotiations between the
Commonwealth and state requiring confidence that
agreements entered into can be translated into law
at state level and this is made difficult where
insoluble disagreements can occur between the two
houses.
I simply add the point really that the
federal system is complex enough as it is without
adding that additional complexity.
It is very
difficult for a government - and we have had experience
of this - to make commitments at a Commonwealth level
not knowing whether it can fully implement those
commitments when it gets back because of the believed
intransigence of the legislative council.
MR COMMISSIONER:
MR BEAHAN:

Is there any hard evidence of this?

Again, I am sorry; it would take much more research
capacity. than we have apparently to do that work.

MR COMMISSIONER:
Can we have even isolated examples or
isolated instances?
MR BEAHAN:

MR

Not from the top of my head. I can try and look at
that for you and come back to~u with it. It is more
a state of mind in any case.

CO~~ISSIONER:

Yes. It might be difficult to obtain if it
is confidential, for one thing.

MR BEAHAN:

Yes, and it is a state of mind.
In talking to the
people who are involved in these processes I know the
frustrations they feel in trying to come to deals at
some of the conferences with Commonwealth government.

DR THOMSON: It might be, sir, at the other end of the spectrum,
that me problem arises. When you are actually
negotiating the agreement with the other state or the
Commonwealth you might say, "We have to bear in mind a
particular parliamentary situation"so if we can walk
away with an agreement that we know we can get through
That is where the problem arises, rather than at the
other end where the agreement that is sought to be
implemented is rejected so you do not see legislation
on the books.
So you will see legislation on the
books but again it is the other end where the difficulty
may have arisen, so if we are asking Mr Beahan to get
evidence to support his statement it may be difficult
to do so.
MR

COMMISSIONER:

MR BEAHAN:
AG

Yes, I appreciate that.

I suspect Dr Thomson is quite experienced in that
matter given his background.
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For all of those reasons we support the contention,
in relation to the committee's
st term of re
ence,
that there
a need for a means of overcoming deadlocks
as has already been said.
I will now turn to the
commission's second term of reference. We have submitted
four recommendations and these are on page 17 of our
written submissions and I wish to direct the remainaer
of my comments to those four recommendations.
Since the question of disagreements over
money bills is a separate and distinct question I would
like to deal, firstly, with recommendation 4, if I may,
and then come back to 1, 2 and 3. Here we argue that
the legislative council should have no authority to
initiate, reject, defer or amend any loan bills imposing
taxation or bills appropriating revenue. Money bilis
represent the most serious source of disagreement and
are certainly the most potentially damaging and destabilising.
There are many classical examples of serious instability
caused by such disagreements. The most recent, of course,
is the constitutional crises of 1974 and 1975 and whatever
one's views of the merits of the protagonists at the
time, it is clear that the senate's refusal to pass
supply led to serious social and economic instability.
One could posit that it could have led to a lot worse
than it, in fact, did in the end.
However, perhaps
more striking examples were those in the states of
Victoria in the 19th century, the first in 1864/1865
under the premiership of Sir James McCulloch and the
second in 1878 under the premiership of Sir Graham Bury.
Both events had devastating consequences, not only
for public servants and business people but also for
.
society as a whole as both theeconomy and the .legal system
broke down. I refer you to a National Times article
in what is now quite an historic paper r the paper of
October 13th to 18th, 1975, which was dealing with the
cri~is at that time and did an historical analy~is of
those two examples that I gave you and some others.
There are others; for example, the Cain government in
1948 in Victoria - the former Cain government, that is - and
in New South Wales in 1932.
However, the important
thing about the earlier Victorian strikes is - - -

AG
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MR BEAHAN (Continuing): - - - Victorian strikes is that they
were absolutely incredibly sociall~ dislocating to the
point where people claimed - and the National Times
is a newspaoer and one has to allow for journalistic
hyperbole but they are well researched and well studied
articles - that not only did people go broke at the
time but that public servants had to borrow, as one of
the crises went for as long as six months, at interest
rates of 50 to 100 per cent.
that this led to suicides;
that in the second Sury dispute high ranking legal
officers, judges and so forth, were sacked because
they could not be paid; high ranking police officers
and public servants were sacked, leading to reallv
quite marked social dislocation.
lfhile I am not suggesting that that can happen
every second day, it does give an idea of how destabilising the blockage of supply can be. Furthermore, itis
.in almost universally accepted principle in bicameral
systems that the second chamber has no nower to initiate
or to block monev bills and that the second chamber is
at least in this-respect always subsidiary to the first.
Examples of interstate and Commonwealth orovisions
we have alreadv talked about and thev are in our written
submission and-in your own research paper, exhibit 26.
International examples include Japan, Ireland, all of
those Indian states - nine of them - which have
bicameral systems.
It ~poears that again Tasmania and Western Australia
are unique in not only Australian terms but by what
international comoarisons I have been able to go to in
the absence of such provisions,
Of course, one solution to the problem of disacrreements between houses has been the abolition of the
second house. Thus, in Australia, 0ueensland and the
Northern Territo~7 and the ACT onlv have one house. The
New Zealand second chamber was abolished in 1951.
Sweden's second chamber was abolished in 1970. Canada's
provinces all have unicaseral systems and there is close
comparison there.
Of India's 21 states,,:::.:
22 that do net have the bicameral systems of course are
unicameral.
I would quote, to lighten the heavy afternoon, Sir
George Reid, a former premier of New South Wales and
?rime rrinister for a short time of nine months in 1905.
Georqe Reid is the oerson of parliamentarv oicnic fame
who is noted for havinq taken-the whole of the oarliament
away for a picnic and ~hile they were all there enjoying
themselves slipped
awav
with his own ministers and some
- ..
0'1T
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of his own members and manaaed to push through a lot
of legislation while everyb;dy was enjoying themselves
at the picnic. Nhen asked did he see any useful
function for upper houses, his reply was "None. ;r7hen
I have need for a second chanber, I always use a
kerosene tin."
I am not suggesting, sir, and we are not arguing
here for abolition of second chambers, kerosene cans
or other.
Rather, we are su~porting the existence of
the second chamber as a house of review, and I stress
that point.
I will come later to the constructive role
we see for a second chamber - a constructive role which
we believe is not being played by the current legislative
council in this state.
I simply draw the commission's attention to the
examples of whe r e the pz-ob Lern has been solved by
abolition of the second house so that it can be shown
that "the
fabric of societv in those places has
remained intact des!,ite such~ ItDraconian lt changes. The
changes we are looking for are far less radical than
those, and are really not going to tear the fabric of
society as so many people seem to believe.
To summarise, our arguments in favour of
recommendation 4 are based on the need for any good
system of government to be
rstly stable and secondly on
the almost universal acceptance of such systems both in
Australia and overseas.
I will be moving on to another point now, sir .
. Perhaps you
DR THOMSON: As you have finished on point 4, and knowing a
la'4Yer's love for small quibbles, if you look at 90int
4 it says:
"The legislative council should have no
authority to initiate, reject, defer,
amend any loan bill, opposing taxation
bills or apnropriating revenue or money. It

HT
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DR THOMSON (Continuing):
I notic~ therp th~t
you do not have, as in 57, the words "fail to pass".
Leave that aside for the moment and turn to page 12.
At the very bottom of page 12 you have the sentence:
"The upper house shall have no
power at all in relation to any
money bills."
It would seem to me that that may be a fraction wider
than proposal 4.
MR BEAHAN:

I think you h~le really drawn attention to an omission,
guess; it is not a fully comprehensive statement.
It seems to be very difficult to make that a fully
comprehensive statement.
I

DR THOMSON:
I appreciate that and that is why I prefaced it
by saying "lawyer's quibbles."
Are you really suggesting
your proposal is, the upper house shall have no power
at all in relation to money bills?
MR BEAHAN:

That would be our preferred position.

DR THOMSON:
MR BEAHAN:

So that really is how you would read 4?
Yes.

HR COMMISSIONER:

The bill would not need to go through the upper

house?
MR-BEAHAN:

It could go to the upper house but in terms of thepower
they have over that bill

MR COMMISSIONER:
MR BEAHAN:

What role would the upper house have?

It would have a recommendary poweri it would be able
to suggest changes.

DR THOMSON: If that was so you would not be going as
- and the commissioner anticipated my next
bottom of page 12?
If it had no power at
not even suggest a change, it may not even
debate the bill.
MR BEAHAN:

far as
question - the
all it could
be able to

One could argue - - I mean, no doubt that is a
respectable argument to take and one - -

DR THOMSON:
But are you putting that position? I am not
worried about, with respect - - I am just asking you,
is that at the bottom of page 12 - MR BEAHAN:

AG

I am sorry.
You have, I think, drawn a clear
divergence between those two.
I would suggest that
the recommendation on page 17 is perhaps the more
accurate with your suggested amendment to it, I think,
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to include "fail to pass".
I think that makes sense.
It makes
more comprehensive.
DR THOMSON:
Would that get you out of your difficulties,
and I suppose it would, if the council
requested
amendments and pressed amendments?
Would you say
that was deferring the bill if it had a supply bill
and it requested an amendment, the assembly said
no, it pressed its request again and the assembly said
no,
did it again and the assembly said no - you
would say that is either rejecting or deferring or
you added in my words, "fail to pass", fail to pass?
MR BEAHAN: Yes. I

think that would clarify it to a large extent.

DR THOMSON:
But you would not permit the assembly to debate
,
to talk about it, and you would not permit the bill to go
to the assembly?
MR BEAHAN:

Yes, as I

DR THOMSON:
MR BEAHAN:

see it

.

As Mr Hetherington said this morning?

Yes; in fact, I was going to suggest· that questioning
on this would probably be better directed to
HI Hetherington who has had experience in debating those
sorts of bills.

DR THOMSON: It just seems to me that you are rot going as far
as at the bottom of page 12 and that was my only point.
MR

BE~~:

Yes, I would concede that point.

MR COMMISSIONER:
a time?
DR THOMSON:

Did not Mr Hetherington this morning suggest

I think he did.

MR COMMISSIONER:
Similar to the House of Lords,the one month limit,
something along those lines?
DR THOMSON:

Yes, because the bill does go to the House of Lords.
~f Lords
can be presented for the royal assent.

MR COMMISSIONER: Yes;if it is not passed by the House

within a month
MR BEAHAN:

I think there
a similar provision in the New
South Wales legislation.
.

DR THOMSON:
MR BEAHAN:

bottom of page 12 is wider?

In that
Yes.

MR COMMISSIONER:

And even 4 probably would need some qualif
to put in the
limitation?

MR BEAHAN:
I
AG

Yes:
may want to think about redra ing 4 •
now turn to recommendation 1 which asserts that
285
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the legislative council refuses to pass a bill already
passed by the legislative assembly, such a bill should
become law 12 months after its th
reading in the
assembly.
We believe that th~ is a conservative position
by comparison with - - -

AG
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HR BEAHAN

(Continuing)' - - - b? comnarison with alternative
systems and we 'Out it as a erenuine attempt at cOTImromise
i; the knowledg~ of the op~~sition
~e know e~ists
to any change.
By comnarison in India the nine states
with bicameral systems have suspensory veto periods of
only 14 days.
In Ireland, the period is 90 days.
In
the UK
upon which we have modelled our recommendation
- at least to some extent - the period is
12 months, as we have recommended.
I have already
talked about interstate comparisons so I will not go
into those again.
In WA - just to reiterate what Phillip Vincent has
already been into - the con rence of managers whose
role is described in the coro~ission's research naoer,
exhibit 23, has not been an effective means of overcoming
disagreements, and you have already asked me a question
on that. We believe that the same pattern of sale~tive
partisan rejection is apparent. I draw your attention
once again, as Mr Vincent has, to apoendix C to our
written submiss~on at page 56 of that submission.
Again, WA and Tasmania are a16ne in being without
any constitutional mechanism for resolvin0 such disagreements.
There are a wide range of mechanisms employed
and asI have indicated before some are cumbe r sorne and
therefore of limited use in our ooinion. We believe
that our proposal is a reasonable, simole attempt to
arrive at a wo rk ab Le so Luc Lon e-

+

DR THOMSON:
\{hen Mr Beahan has finished with
and 2 at the top
of page 17, I would just like to ask him one question.
MR BEAHN1:

MR

Then perhaps I can
can stop.

CO~~ISSIONER:

MR BEAHAN:

Yes;

00

on to talk about 2 and then we

2, which relates back to 1.

Reco~~endation 2 is simply a definition of terms to
clarify the time involved.
It is based on the New
South Welsh provision.
~e recognise that any consideration of time has of course an arbitrarj element to it.

Our proposal attemnts to satisfy the two criteria
which we believe should apply.
Firstly, that suf cient
time for adequate review is given and, secondly, there
is minimal obstruction to a government's 'Orograrome.
Those two criteria are what we are attemnting to satis
We are not inflexible about this suggested time
but the clock we believe must start somewhere.
The
council should not be in a position to refuse to
consider government legislation or to impede it unreasonably.
MT
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whlle we are ~lexible about what sort of mechanism
there ought to be - and this is only one among manu
suggestions and we understand that it is an arbitrary
decision - 'ile just suggest that is a reasonable
sort of position to take.
Perhans that is a good point
at which-to take that question? DR

THO~SON:

A bill is passed by the assembly and goes to the
council which then has a two months period.
1= it is
not passed you wait for the intervening period so that
there has been 12 months after the third reading in the
assembly.

MR BEAHAN:

The clock is set from the third reading in the assembly.

DR THOMSON:
Right.
After that third readina there has to be
two months in which the council can deliberate. Hhat
happens after the two months and before the 12 months?
It has not become law.
Do we just wait that time and
it becoDss law after the 12 months, which it seems to
be on reading your submission, or can either of the
houses take any other action? Can the assembly say
they have changed their minds?
HR BEAHAN:

I would assume that other action could be taken bv
the government in the assemblv and I would assume that
action could be taken by discussions between the parties
even emanating from the legislative council.
If, for
example, the legislative council decided it would have
to have another look at it and thev had some new thoughts
about it, I am sure that bv negotiation that could be
reintroduced.

MR COBNISSIONER: Supposing the council rassed it after three
months?
MR BEAHAN:

Then the clock stops, clearly.

MR COHNISSIONER:
MR BEAHAN:

The clock has already stopped.

If it is passed, then the problem does not exist.

DR THOMSON: The council might not have the power to pass it
a f t.e rwarde ,
MR

CO~~ISSIONER:

MR BEAHAN:

MT

This is the question that I think I raised.
vfuat happens if the council a~ter three months savs
"Yes, we will pass the bill"?
I would have thought - and I am not a lawyer - - -
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MR BEAHAN (Continuing):
nullified the other

:::>1JU"'''' _

that that would have

MR COMMISSIONER: What is the purpose in stopping the clock
after two months?
MR BEAHAN: You are not stopping the clock at two months. You
are setting the clock to the third reading of the
assembly, the presentation in the assembly. After
that there are two months given for the council to
look at it, so there are two clocks running, if
you like - one for the one-year period and one for
the two-month period. If the council has not dealt
with it within that two-month period then the other
clock takes over and one year, retroactively, later
MR COMMISSIONER: What is the effect of the clock stopping?
I think you said there was nothingto stop council
MR BEAHAN:

It does not stop. The two-month clock stops, if
you like, but not the one-year clock. That keeps
ticking.

DR THOMSON: Why does the bill not just become law after the
two months, because there is nothing more the council
can do? Once the two months is up the council has
had it for two months, it is deemed to have refused
to pass it. Why should it not just become law then?
MR BEAHAN:

Why not indeed? I imagine we would far prefer that
provision but it is not one we thought would get much
support.

DR THOMSON: The way it reads now - ~ Perhaps we could leave this
question for Monday and people could think about it.
MR BEAHAN:

Yes, indeed.

MR COMMISSIONER: Can I ask you another question with reference
to 1 and 2: That is merely a type of suspensary vote,
is it?
There is no question of the assembly
considering the bill again?
MR BEAHAN:

If the assembly did consider the bill again I think
it would probably have to be looked at as a new bill
and the clock restarted.

MR COMMISSIONER: You
then your
MR BEAHAN:

the third reading for the assembly,
clock starts and you have 12 months.

Right.

MR COMMISSIONER: When
bill comes up at the end of the 12
months it
then taken straight, I presume, for the
Royal assent and it becomes law.
MR BEAHAN:
RK

Yes.
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MR COMMISSIONER: There could be a different government in office
at the time.
Is this possible?
MR BEAHAN:

It is possible. There would have to be - - Again,
I think that is probably one of those things that we
will have to look at but I think there would have to
be some mechanism which, when a change of government
occurred, simply stopped that clock.

MR COMMISSIONER:
Even if a change of government does not occur
is it going to be looked at again or does it become
law?
MR BEAHAN:

Clearly it would have to be taken by the government
to the governor and I would think one way around it would
be that if the government had changed colour it simply
would not be interested in taking that bill to the
governor in any case.
So that would overcome the
problem.

MR COMMISSIONER:
MR BEAHAN:

Yes, indeed.

MR COMMISSIONER:
MR BEAHAN:

Can we leave land 2 for you to look at?

Do you want to have a look at 3 now?

I draw your attention to that error in punctuation.
There is not any very grandiose explanation of that
except that it is ungrammatical.
It is one of those
problems that comes out of democratic decisionmaking when committees are working on things. On line
6 in the last word there, "assembly", there should be
a comma after that, not a full stop and then the
word "alternatively"-on the next line should be changed
to "or ll and then it reads more sensibly.

DR THOMSON:
It does something more than that. .1 think it makes
it flow as part of one proposal.
It cannot now be
construed as two proposals.
MR BEAHAN:

Yes.

DR THOMSON:
MR BEAHAN:

RK

There will now be a slight substantive difference.

Yes, I think that is true.
Recommendation 1 refers
to the legislative council's refusal to pass a bill.
Recommendation 3 refers to a bill which, follo~nng
amendment in the legislative council, is not
acceptable to the assembly. The recommendation concerns
two elements - on~ either the l2-month suspensary
veto as in recommendation 1, or the decision by the
legislative assembly to~t the electorate decide
in a referendum. Alternative 2, the referendum
proposal, might be used in anyone of a number of
situations, but perhaps I could give just a couple
of examp
It could be an attempt to take party
politics out of an issue or
could be, in certain
circumstances - - -
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::R BEAHAN (Continuing): - - - certain circumstances in an effort
to expedite the matter. There could be circumstances
in which it would be quicker to go for a referendum
than to go for the full suspensory veto of one year.
That was all I
ly had to say on recommendation 3.
DR THOMSON:
I am sorrv to raise these questions at th
late
stage.
Perhaps they can be thought about, if there
is any substance to them, over the week-end.
Recommendation 3 talks about ameridmerrt s wh i ch are
not acceptable to the assembly.
I take it by that is
meant that there is a vote and a majority says - in a
ma j o r i, ty si tuation - "".'Ie negative those ameridraen t s ,
If

MR BEAHAN:

That is right.

DR THOMSON: There has to be a vote of voices or by counting, and
that is what that means?
HR BEAHAN:

It comes back to the assembly and is voted on and
rejected. ( -:

DR THOMSON:

And that is the meaning of not acceotable.

The second oart, where you suggest that you could
go to the people by re rendum, you indicate that the
legislative assembly may de~lare the bill urgent and
resolve. Do you mean, firs
I
by the "lord "may" that
the assembly would have a discretion whe t h e r or not to
so declare the bill and that i~ it was a discra~ion
that that would not af ct its power to nut the bill to
a referendum?
HR BEAHAN:

Are you saying after it has put it int.o the process of
suspensory veto?

DR THOMSON: Yes.
Let us say
are you saying that
legislative council
that is a condition
MR BEAHAN:

that all that has gone throuah and
for it to 00 to a referendum the
must declare the bill urgent, and
before it goes to a re rendum?

No, not at all.
If that is a reading of that, that
is certainly not my intention.

DR THOMSON: No, I am not saying it is. The word "may" where it
says "the legislative assembly may declo.re the bill
urgent" you are seeing as discretionary?
~·~R

BEAHAN:

Yes.

DR THO!1S0N: It is not in any sense a nrecondi tion to the b i 11
going to a referendum?
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BEAHAN:

No.

DR THO:'1Smr: If that is the case and the bill can go to a r-e f'e r eridum
without the legislative assembly declaring - and by that
I take it vo t i no and saying "By majority this bill is an
urgent bill"
the government could put any bill to a
referendum that it liked.
It wou Ld not have to at least
formally say it is urgent.
It could <"TO to the press and
then the campai<]n and
say
"This is an urgent and
Lrnoor t an t. bill" but there is no formal requirement for it
to do so.
>

~R

BEAHAN: As I understand it, not.

n~

THOMSON:
I am not asking for definitive ans~ers now.
I am just
Dress
the noint.
Nould you, in that event, attach any
conditions at all if it does not need to be ur08nt? That
is the 'day I read "nay" and I take it "may" as z e ad i.n o
that ':lay.
i'!ould you attach any conditions at all to the types
of bills that could 0,0 to r'e f e r en durn, or are you s ay i ricr
exactly what is written there;
that any bills can go to
a referendum if the qovernment wants to ~ut them there,
provided the:' have been rejected by the as s enb Ly wi t h
amendnents thata:.e not acceDtable?

~~R BEA~I1\I\f:

J\.S I unde r s t arid it, ye s , thctt is the Dositio!1&
I ",rill
go on very brie~ly to talk about constitutional matters,
.,.,hich is an omission in our renort

So there will be another category?
~r';) BEA:!AN: Yes -

."-..,.

\)

- s i rnol It
deadlocks that
deadlocks that
be referred to
of course.

to s av that it is our on inion that such
occur-- not constitutional matters hut
occur on constitutional matters - should
the electorate in a referendum as a matter

DR THOMSON:
I would ask vou to think about what vou mean hv
"constitutional-natters".
Someone has submitted to this
cOD~ission that the constitution consists of four acts,
the Constitution Act, the Constitution ~~endment Act,
the Electoral Act and the Electoral Districts Act.
Perhaps you could give some thought to what you would consider would be amendments to the constitution.
I am r~t
asking you to do that now.
You can
come back on
:!onday or some other time.
:·:R BEp.. HA1'J:

MT

I wou Ld be prenared to cornrae nt; now
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MR BEAHAN (Continuing):
now but certainly fill
out on Monday. You are re
to Dr Gal1op 1 s
paper, I take it.
DR THOMSON:
MR BEAHAN:

I

am, yes.

In response to that I think there is a case
for including as a constitutional bill the
principles underlying an electoral system but
not the actual decisions on a redistribution
or something of that nature. So the practical
level, I think, of redistributing seati or
whatever is not suitable, in my opinion - and I
say this not as a constitutional lawyer but as
a practitioner in the business - to be put in
that category of constitutional matter, but
certainly the underlying principles are and I
think that is something that might well be looked
at, but we will give that some further thought
over the week-end.

MR COMMISSIONER:

Will you have time between now and Monday
to sort these matters out or would you like to do
it some time later?

MR BEAHAN:

No, I think we will have time on the week-end.

DR THOMSON: We have Tuesday afternoon.
I think we have one
person at 2.15 on Tuesday afternoon. Unfortunately,
I will indicate, I will not be available on
Wednesday, Thursday and Friday of next week but
certainly Monday and Tuesday. I have only one
person and maybe no-one on Monday.
MR BEAHAN:

Tuesday is all right with me if it is all right
with Mr Vincent.

DR THOMSON:
It will ha~to be Tuesday afternoon as we have
people in the morning.
MR BEAHAN:

RK

That would give us a bit of extra time when
we could look into those matters. I would finally
refer back to my comments on the legislative
council as a house of review. The question might
be asked: If the legislative council is to have
limited powers of blocking legislation what role
does it have? We believe that
current role
of the legislative council is by
nature
destructive and it
rather like riding herd
on the legisl
assembly which is the elected
government and that it could have an infinitely
more constructive role.
I can do no better here,
I think, than re
you to Senator Gareth Evans I the then Senator Gareth Evans, he
now the
attorney-general - submission to the Tasmanian
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Royal Commission into the Constitution Act in that
state where he outlines on pages 745 and 746 what
he sees as a constructive role for a legislative
council, under four headings, ~nd for the sake of
time, I will not read the details but simply the
headings. The first is improving legislation and
he spells that out. The second is scrutinising
the executive. The third is monitoring the bQreaucracy
and the fourth is initiating ideas. We believe that
there is a constructive and proper review function
for the legislative council and one that is not being
taken at the present because of the political overtones of everything that happens there and because
of this destructive riding herd type of nature
that I have talked about already.
In summary on that point, the capacity of the
second house to delay gives it enough power in
itself to carry out useful review functions along
the lines that Senator Evans suggests. As far
as the othermatters are concerned, perhaps we can
take them up on Tuesday.
DR THOMSON:
I have had an indication that Mr Hetherington
will not be available next week at all. There are
just one or two matters he would like to raise.
I have no further questions to put to him but perhaps
he could just have a few moments to raise that
matter.
WITNESS WITHDREW

RK
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5.15
~'lR

HETHERINGTON:
One thing that occurred to me ,·!hile I was
listeninq, and I only have one examp l,e and I know there
are others but I cannot recall ~~em, is that what we
have not looked at is the fact that many amendnents are
in fact accepted by the government under duress hecause
they know that othe~!ise their bills would be rejected.
These get no mention in our discussions, whereas if
there was a deadlock provision those amendments wou Ld
not be accepted.
The one that came to mind, because I feel verT
strongly about
, i s that in the Industrial Relations
Bill the government had a clause which allowed the
servants of parliament to appear before the industrial
commission, and this was deleted by amendment from the
council.
NhE:.;l the bill went to the assembly, the
council's memners were knocked out and they put some of
them back.
They did not put one of them back, which
they knew was so much a matter of hiqh principle that
we would reject the bill if they did it, but they forced
this one back and vre then had the choice to accept the
bill with this objectionable clause in it - and to the
government it was a highly objectionable clause - or qo
without the amendments.
If I had thought of it before, and I should have,
and if it we r e possible to do the research, wh.i.ch I do
not think it is, one wou Ld find that the very powers of
the council puts government in a position where it is
forced to accept amendments that it othenJise would find
quite unacceptable and would probably refer measures to
a deadlock position.
That is all I want to say about
that.

MR

CmJlJ1ISSIONER:

MR HETHERINGTON:

Is not the noint made somewhe r e in the naner?
I do not think so.

Is it?

DR THOMSON:
I am advised that the masters thesis by Ralnh Gore
has something alono these lines in appendix 10, the
graph.
Perha'r:)s that should be looked at. We have a
copv of that graph.
You would be interested in havino

a l;ok.

MR

'.

.

COMMISSIONER: I recollect having read somethincr about it,
somewhere.

MR HETHERINGTON:
The other thinq that carne to mind is we were
talking about 'r:)arty attitudes hardening, and what I would
like to put before the commission veri seriously is that
in a time of economic crisis partv attitudes do harden
and this is one of those times.
The two parties at
present in parliament are adopting strongly differing
MT
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attitudes on matters of industrial relations, for
examole, and how to deal with unions, and the alleged
principles of freedom, and free unionism.
They are
matters of very grave and important orincinle which can
have very grave social effects.
Therefore, a government
which has its legislative programme held up or relected
may have most important matters held up, which if the
qovernment is riqht could lead to a social crisis.
In
;ther words, I t~ink in a time of economic crisis i t is
important that a government must be a Ll.ovrad to govern
and bring in the whole range of its ?olicies, othenvise
it quite often falls between two stools.
The kind of
policies that a Labor Government will develon are
inter-related.
It may be arguable that it would be better to have
an integrated policy of conservative aovernmerlt than an
emasculated leqislative policy from a Labor Government.
I would not go-quite that far~ but I think there is some
merit in such an argument.
HR
~E~.

COI·!l'·!ISSIONER:
<"ould you take the argurnent as far as saying
the constitutional crisis miqht arise as a ~es~l~?
HETHERINGTON:
I vlould take the argument as far as rernindincr
the cODmission that in the economic crisis of the 1930s
we had a new guard.
In the economic crisis of the
1930s the Germans aot Hitler.
People laugh when you say
these sorts of thinGS, but we did have the new guard
here.
"7e did have Hi t.Le r ,
".'e did have, at the end of
the 1930s, a very strono Communist Party that at one
staae looked as'if it ~ould take over the Labor Party
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MR HETHERINGTON (Continuing): - - Labor Party. In other
words, at times of economic crisis governments have
to be able to act
carry out their policies for
the good of the realm and therefore I think it is in
a time of economic cris
that it is urgent we have
some kind of deadlock solving mechanism, so that a
government can carry out its policies and not have
somebody else's policies foisted half down their
throats by the ability to reject legislation. I
think this
quite important because I think at present
we seem to be in a quiescent period; we do not have
very many people on the streets. We have people who
feel strongly about nuclear war at Point Peron and we
can get people in the streets again as we had in the
1970s. I think therefore it is important that
governments are allowed to be fully responsible for
their actions and they can only do this if they can
ultimately
carry out their legislative programmes.
MR COMMISSIONER: I can see that Dr Thomson wants to ask you a
question,
DR THOMSON: No. I just want to say that there seems to be two
reasons that you are putting forward why a government
should be permitted to carry out its policy. The first
one-you put this morning was that electors now, today,
elect the government on its policy; the second reason
you are now putting is to do with this crisis and that
is why you say are two reasons the government should be
permitted to carry out - MR HETHERINGTON: Yes. I' would just like to make a brief reference - I am not going to pre-empt what we are going to say
about what would happen if a bill were passed in the
lower house and then there was a change of government
before 12 months were up. If parliament is prorogued
all business falls off the notice paper, therefore the
bill that had been passed would falloff the notice
paper.
MR COMMISSIONER:

Not under your proposal though, would they?

MR HETHERINGTON: I think that what the commission may think
about it is that it might under our proposal, because
under the standing orders of both houses a bill can be
reinstated after an election, or after proroguation, to
the state it was before. This would allow a government
that wanted the bill carried through to reinstate it
and
had been a change of government obviously
the electors would have spoken, so they would not
This may solve - - it g
a device for solving
problem.
MR COMMISSIONER: I would suggest though that further consideration
be given
does not seem to have been thought through
to what the status of the bill would be.
MR HETHERINGTON:
AW

I thought I might put it here so you could think
296

R. HETHERINGTON

7.12.84

518
about it because I do not expect to have quite the
same discussion - I might now - with my colleagues but
I thought I would just drop this. May I also
to
one other point?
DR THOMSON:

Yes.

MR HETHERINGTON: It is about ruling by administrative fear
rather than legislation. The SGIO operated without
legal backing as part of the auditor-general's office
for many years until it was legitimised during the
Hawke government in 1934 legitimised during the
Hawke government's term of office, so that I have heard
it said, and I do not want to make public what it was
said about"
this isn't passed we'll do it by
administrative means" and "Well, we cannot get it through
this way.
I suppose we'll have to get it through some
other way" and I think it is unfortunate if governments
are forced into this position.
In other words, it is
better if a government can do it clearly the legislative
way and do it by overcoming deadlocks.
I think that is
all I want to say as a supplement.
DR THOMSON:
I would just like to clarify, of course, that there
is no suggestion there that the SGIO was doing anything
illegal in those days; it was just that it did not have
the backing of statute, I presume - one would not have
challenged its actions.
MR HETHERINGTON:

That is so.

DR THOMSON: Again it was not administrative in that sense - it
was lawful and its actions had lawful effect and had
some consequences where the recommendations of 'this
commission do not have that same - MR HETHERINGTON: I was not bringing this into it at all because,
asI said earlier Dr Thomson, as far as I am concerned
this commission can quite properly make any recommendations
it likes on anything at all within its terms of reference.
DR THOMSON: As you quite properly pointed out, they are merely
recommendations.
MR COMMISSIONER: Thank you very much, Mr Hetherington.
gentlemen.

Thank you,

DR THOMSON: Perhaps I could ask to adjourn, s
, to Monday at 10.15,
if there is any business and if there is no business the
commission could reconvene on Tuesday, 11th December at
10.15.
MR COMMISSIONER:

So be it.
TO
10TH

AW
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